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GEAVBNBERG et al. r. LAW8. 

(Circuit Court of Appeals, Flfth Circuit February 13, 1900.)! 

No. 836. 

1. Parties— Intbbvbntiow— Equitable Ciaimb ht Action at Law. 

In an action at law to reeover a flxed sum due under a eontract, and 
seekiug a séquestration of defendant's property, persons claiming labor 
liens against such property cannot intervene Jointly to enforce such liens, 
and to hâve thelr prlorlty determlned, where such détermination Involves 
the triai of numerous separate Issues of fact, slnce such rlghts can only be 
adjusted by a référence and a decree In equlty. 
Il Action— Lkgal ob Equitable— Distinction in Fbderal Courts. 

The distinction between légal and équitable forma of action Is preserved 
In the fédéral courts, although they may Uave been blended In the courts 
of the State under whose statutes the action Is belng tried. 
I. Parties— JoiNDER. 

Persons claiming labor liens arlslng ont of distinct contracta cannot Joln 
as Interveners to enforce such liens. 

On Eehearlng. 
DiBUissAL without Préjudice. 

An order dismissing interventions and thlrd oppositions In an action at 
law, "reservlng the rlghts of said third opponents to assert thelr respective 
clalms to the funds obtained In this suit, to be asserted at the proper tlme," 
Is équivalent to a dismissal without prejudica 

In Error to the Circuit Court of the United States for the Eastem 
District of Louisiana, 

On Deeember 15, 1897, Harry L. Laws sued William G. Pearce and Hamllton 
B. Cantey in the United States circuit court for the Eastem district of Liouisi- 
ana for $3,491.60. The suit was on an authentic act of eontract and pledge of 
date July 14, 1897. This eontract gave Laws a lien and. privilège on the crops 
to be grown by the défendants during the current year, and on the sugar and 
molasses to be manufaotured therefrom and from cane to be purchased by 
the défendants. This suit was accompanied by a writ of séquestration under 
which the marshal seized and sequestered 120 tons of cane, and about 320 
barrels of sugar. The sugar was sold under an order of the court for $4,092.13. 
After exceptions to the plaintiff's pétition were overruled, an answer was flled 
by the défendants, and the case was tried before a jury, who rendered a 
verdict on February 8, 1809, for the plaintifC, in the sum of $3,218.68. Judg- 
100 F.— 1 
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ment was entered on the verdict for the plaintif! and agalnst the defendants.- 
Thls Judgment staads unreversed, and no writ of error bas been sued ont to 
reverse the same. On the 24tli day of March, 1898, Jules Dreyfus was, by tlie 
Nlneteenth judicial district (state) coîirtfor the iDarish of Iberia, appointed 
syndic of the credltors of the défendants. 'On May 12, 1898, the circuit court or- 
dered that the syndic be made a party to this suit. The syndic, being made a 
party, filed exceptions to the plaintift's pétition. Thèse exceptions being overriiled, 
the syndic answerediidenyiiig the pétition. On May 28,' 1898, the syndic flled 
an intervening pétition, glting a list of credltors who claimed liens as laborei's 
and cane sellers on the property sequestered, and also a list of unsecured 
credltors. Thèse claims amounted iW the aggregate to about .$6,100. The 
syndic, In hls pétition, prays to bave ail the credltors elaimlng liens cited 
to answej. , He also prays fof an ordei; dlrectlng the miarshal to dellver ail 
thè projéïl^! of funds lu hls nànds In <thè suit to him. No judgment has been 
rendered on this petltlop, or, at least, nçpehas been brought before this court. 
Some of the credltors on the lists fllerfliy the syndic, who hâve filed no péti- 
tions as third opponents, Join In suing ont this writ of error. The case Is 
brought to this court on a writ of error sued out jointly by Charles Graven- 
berg and 120 others, who intervenèd as third opponents. 

A brlef statement of the case made by thèse interveners wlll be necessary: 
On February 2, 1898, th!i pl^tiff in error Charles Gravenberg and 65 others, 
as joint petltloners, filed in the sàld casé of Laws v. Pearce & Cantey thelr 
pétition iya^.^ia:d oppo^itlcp, in whlch.t^ey state: "Xhat they were employed 
durlng tke'^èar 1897 as'làbofers on thé Sarah plantation, in the parish of 
Iberia, in this state. Said plantation' aofl the sugar mill thereon are owned 
and operated by Pearce & Càntey, défendants herein. That défendants per- 
formed work and labor In'and aboilt sald siigar mlll and the plantation on 
whlch It Is sltnated in pianttng,cultivatlflg, Cuttlng of thé crop of cane, and in 
the maklug and manufacturing of the siigar in the aforesaid sugar house. 
That they were employed at the rate of Wages set forth in the accompanying 
Btatement, and rendered services for whieh salaries or wages are now due and 
impaid «6 shoWn In said schedule. That thé Sugars and other jroducts of the 
cane whlch they helped to jooake wérë'Èelzed by'ptocess Issued herein by the 
United States marshal, and the said sugàfs, or the proceeds thereof, are still 
In the handsi of the said marshal, and yout' interveners and opponents hâve a 
lien and privilège superlor to ail others oh the said sugar, or the proceeds 
thereof, and petitioners désire to intervené herein, ■liiorder to hâve thelr said 
liens and privilèges recognlzed and enforced. Wherefore interveners pray 
for leawiiïto flle this petltloit 6f Intervention for citation of said H. L. Laws, 
or James H. Laws & Co., of Joseph Weill & Bros., J. & L. Dreyfus, and 
I George B. Klmbro, and also the United gtates marshal for this district; that, 
' after due proceedings, interveners hâve judgment agalnst said Pearce & Can- 
i tey, each for the respective amount due hlm as shown in the said annexed 
■ statementi and that thelr lien and privilège to the extent of thelr aforesaid 
claims on thé sugar or other prôducts of the said cane now in the hands of 
the ma,i?shstî under process herein issuedi or on the proceeds thereof, superlor 
to ail other liens and privilèges, be récognized and ehforced, and that the 
elalm of the plalntlff and of the other interveners herein for liens, privilèges, 
or rlghts of pledge on the Sâld cane or Other products, or the proceeds, be 
rejected and denied; and interveners further pray for ail needed orders for 
costs and for gênerai relief." Attached to this Intervening pétition is a list 
of the 66 petltloners, wlth thé amount of the claim of each set opposite hls 
name. T*he amount of the claims is, In the aggregate, $2,271.58. The largest 
claim Iri the list Is $180, and thé smallest $3.35. On the same day Victor Jones 
and 12 ïJ^hers filed a similàf joint pétition, wlth a slmilar list attached, the 
sums ciftitaed amountlng ih the aggregate to $886.41. On the same day F. J. 
Dautrlte Wid 13 others flléd a slmilar pétition and third opposition, elaim- 
lng a lien 6n the property sequestered In the original suit, because they had sold 
and furnlshéd the défendants part of the cane used In making the sugars. The 
amount of their clalins In the aggregate la $2,441.76; the largest claim being 
$726.08, and the smallest $40.77. 

The plaintifC in the original suit, Harry L. Laws, filed exceptions to each 
of the three intervening pétitions. Tte exceptions to the pétition of Charles 
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Gravenberg and others were as follows: "H. L. Laws v. Pearce & Oantey. 
On the Intervention and Third Opposition of Chas. Gravenberg et al. And 
now into comt cornes plaintiff, appearing soleiy for tlie purposes of thls excep- 
tion, and escepts to the pétition of intervention and third opposition herein 
bj' Charles Gravenberg et al., for that said Gravenberg et al. are citizens and 
résidents of the parish of Iberia, La.; that défendants are résidents of that 
parish, and hâve therein made a cession of property, in the district court of 
said parish, whlch court bas duly appointed a syndic to said Insolvents, who 
alone is autborized to represent the credltcrs residing in that parish and in the 
.State of said insolvents; and that, whatever claims Interveners may hâve 
are vested in said syndic, who alone is authorized to stand in judgment con- 
eeming the same. And, should thls exception be overruled, plalntiff further 
excepts that there is misjoinder of parties in the within case, the interveners 
and third opponents herein not being authorized by any provision of law to 
cumulate their individual actions, and to sue jointly. Wherefore exceptor 
prays that this, his exception, be maintained, that said intervention and tbird 
opposition be dismissed, and for costs and ail gênerai relief." The same 
exceptions were flled to the other joint pétitions. David Kose and William 
Dallas flled separate pétitions of intervention and third opposition, each alleging 
sales of cane to the défendants, and claimlng a lien, and seeking to enforce 
it. The same exceptions (except that of misjoinder) were made by the plain- 
tifC Laws to their pétitions. 

On thèse several pétitions and exceptions the foUowing order was entered: 
"H. L. Laws V. Pearce & Cantey. The exceptions of plalntiff of date Febru- 
ary 8, February 12, June 20, November 29, 1898, to the pétitions of Intervention 
of Jos. Weill et al., D. Rose et al., of January 29, '98, of Chas. Gravenberg 
et al., of February 2, '98, of Wm. Dallas, of February 2, '98, of P. J. Daut- 
rive et al., of February 2, '98, of H. Hemmerline et al., of February 2, '08, and 
to the pétition of J. Dreyfus, of May 28, '98, came on thls day for hearing. 
Présent: H. H. Hall, for plalntiff. B. Tiche, for syndic. F. R. Richardson, 
for interveners. When, after hearing évidence and argument of counsel, it 
is ordered, adjudged, and decreed that ail of the aforesaid interventions and 
third oppositions, except the interventions of Joseph, Charles, and Dan Weill, 
J. & L. Dreyfus, and J. B. Kimbro (reinstated by order of December 8, 1898), be 
dismissed at the costs of said interveners and third opponents; reaerving the 
rights of said third opponents to assert their respective claims to the funds 
obtained in this sait, to be asserted at the proper time (order of December 7, 
1898). And it is further ordered, adjudged, and decreed that the exceptions 
to the syndic's pétition, in so far as the same seelis to eall alleged privileged 
interveners into this suit, be maintained, and that much of said syndic's claim 
be dismissed." On February 11, 1899, on motion of the attomey for the third 
opponents, it was ordered that the plaintifC show cause on February 18, 1899, 
"why the third oppositions of the laborers and cane producers should not be 
now tried and determined, and the respective rights of ail parties to proceeds 
of the property seized be fixed; and meanwhile it is ordered that the said 
proceeds remain in the custody of the court pending the détermination of such 
issues." On February 18, 1809, the court made the foUowing order: "Harry 
L. Laws V. Pearce & Cantey. The rule taken herein on February 11, 1899, 
on plalntiff by third opponents, to wit, certain cane producers and laborers, to 
try their said oppositions at this time, came on to be heard, — P. Rlvers Rich- 
ardson appearing for third opponents, and Harry H. Hall for plalntiff, — and 
was argued by counsel for the parties respectively, whereupon it was ordered 
that said rule be denied." One hundred and twenty-one of the third opponents 
— Charles Gravenberg and others — seels to reverse by their writ of error the 
said two judgments, one dated December 3, 1898, and the other February 11, 
1899. The assignment of errors is as follows: "H. L. Laws v. Pearce & 
Cantey. And now into this honorable court eome the third opponents In the 
above numbered and entitled cause, a detailed list of whom is named in their 
motion for writs of error herein, which Is made part hereof, asking for a 
writ of error herein, and assign the foUowing errors in the judgment rendered 
herein on the 3d day of December, 189S, and in the judgment rendered on the 
llth day of February, 1899, and in the record and proceedings thereof, as 
follows: The lower court erred in maintaining the exceptions flled by the 
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plaintiH fb the sâid third bpposHlonSj and dismlssing sald third oppositions, 
lieoause the said exceptions: are not well founded in law, in tliat: (1) Tliird 
opponents hâve a right to appear lierein, ind contest the right of the plaintiff 
to talie the propei-ty selzed In satisfaction of his clalm, when they assert 
èuperior liens and privilèges thereon; and to protect sueh liens and privilèges 
they bavera standing in court, notwithstanding the insolvency of the défend- 
ants; (2) that theré is no misjoinder of parties, beeause of identity of interest 
of ail of BtUd third opponents, ail of whom assert thelr superior privilèges as 
against the plaintiff and jolli fn a common cause against him; (3) that the 
record shows that the exception that third opponents flled their oppositions 
af ter the bonding of the property by the plaintiff is unfounded in fact. Tliat 
the court further erred in refusing to adjudicate the clalms of third opponents 
asserting â lien upon the property, for the said court havlng jurisdiction and 
possession of the res was the only forum in whlch said questions could be liti- 
gated. The lovper court further erred in denying the rule talien by the third 
opponents on the plaintif! to show cause why said third oppositions should not 
be tried at that time under the réservation made previously by the court. And 
for said errors, and for other errors apparent on the face of the record, third 
opponents in error pray thât said judgment may be reversed, and for ail gên- 
erai relief." 

P, Eîvers Eichardson, for plaintiff» in error. 
Harryïï. Hall, for défendant in error. 

Before PÀBDEE and SHELBY, Circuit Judges. 

SHElt4$Y, Circuit Judge, after stating thè case, delivered the opin- 
ion of tlie cciùrt. 

In Sims' Lessee r. Irvine, 3 Dali. 464, 1 L. Ed. 6G5, Mr. Justice 
Iredell said: 

"It îs of infinité pioment, tn my opinion, that prlnciples of law and equity 
should not l^e confounded, otherwise inextricable confusion will arise. Neither 
wiil be properly understood, and, instead of both being adminlstered with use- 
ful guar^s whleh the poliçy of each systém bas devised against abuse, a 
heterogeûeoUs maSs of principles not intended to assort with each other will be 
blended tpgether, and the substance of justice will soon follow the f orms calcu- 
lated tç> seCure it." 

Whatever may be thought now of this observation, when most of 
the stàtè^ hâve blended by Code procédure équitable and légal remé- 
dies, the fédéral courts are required to observe in their procédure 
the distinction between légal and équitable rights and remédies. 
In Bennett V. Butterworth, 11 How. 674, 13 L. Ed. 859, Chief Justice 
Taney, delivering the opinion of the court, said: 

"The constitution of the United States, in ereating and deflning the judicial 
Power of the gênerai government, establishes this distinction between law and 
equity; and a party who claims a légal title must proceed at law, and may 
undoubtedly proceed according to the forms of practice in such cases in the 
State court. But if the claim is an équitable one, he must proceed according 
to rules whjeh this court has prescrlbed regulating proceedlngs in equity in the 
courts of the United States." 

It is settled beyond ail controversy that under the constitution and 
laws of the United States the distinction between common law and 
equity must be maintained in the fédéral courts, although both ju- 
risdictioris are vested in the same courts. Fitts v. McGhee, 172 U. 
S. 516, 531, 19 Sup. et. 269, 43 L. Ed. 535; Hurt t. Hollingsworth. 
100 U. S. 100, 25 L. Ed. 569. The suit that flrst invoked the juri.'^- 
diction of the court below was an action at law. It was a suit setk- 
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ing a judgment on a contract for a flxed sum. It also sought a 
séquestration of property of the défendants under the Louisiana prac- 
tice, the pétition containing allégations that the property would be 
removed from the state before the contract could be enforced. It 
is true that this pétition also alleged that the plaintifE had a "lien 
and privilège" on the property sought to be sequestered. But the 
suit was essentially a légal action, seeking a verdict and judgment, 
and it was so treated by the court. The case was tried as has been 
stated, and a verdict and judgment had for the plaintiff, and no ques- 
tion is brought hère as to the regularity or validity of the verdict 
or judgment. The judgments brought hère for review concern the 
third opponents or interveners. The purpose of the third opponents, 
as shown by their pétitions, is not to assert a légal title to any 
spécifie portion of the property sequestered. l^e purpose disclosed 
in each pétition is to assert and establish by the judgment of the 
court a privilège or lien on the property or on the proceeds of its 
sale, and to hâve the court settle the order or priority of such liens. 
If the claim of a third opponent was for a certain portion of the 
property seized, there could be no objection to trying such issue at 
law. New Orléans v. Construction Co., 129 U. S. 45, 9 Sup. Ct. 22.3, 
32 L. Ed. 607. Statutes authorize such practice in many of the 
states where property is seized on attachment or exécution, and the 
same procédure in such states may be adopted by the fédéral courts, 
for it makes up and tries an issue at law. But in the instant case 
the pétitions distinctly allège équitable rights, and seek the enf orce- • 
ment of liens, and the settlement of the priorities of the respective 
claims of the parties on the property sequestered, or on the funds 
arising from its sale. The resuit of a settlement of the issues pre- 
sented, if the judgments prayed for were obtained, and the priorities 
of claimants settled, would be the settlement of the accounts of the 
syndic to the extent of distributing the fund in court. The record, 
it will be remembered, shows that the syndic is a party to the suit, 
and that he propounds a claim to the fund. 

The record présents a case with several équitable features. It is 
analogous to the marshaling of assets. Code Prac. La. art. 40-3. 
In a measure it involves the settlement of a trust, and the enforce- 
ment of liens. Besides, the pétitions of third opponents, as f ramed, 
présent jointly for trial at law nearly a hundred issues of fact nec- 
essary to be ascertained to settle the existence of nearly a hundred 
separate debts. The procédure at law is unfltted to the settlement 
of such controversies, and the practice in equity by référence to a 
raaster is well adapted to such contentions. So many conflicting 
equities could not be settled by verdict and judgment at law, but 
could be adjusted by a decree in equity. The practice in the state 
courts of Louisiana is regulated by the foUowing statute: 

"Whenever a conflict of privilèges arises between différent creditors, ail the 
suits and claims shall be transferred to the court, by whose mandate the 
property on which the privilège or right of mortgage is to be exercised, was flrst 
served on mesne process, or définitive exécution; and said court shall proceed 
to class said privilèges and rights of mortgage aceording to their rank and 
dignity, in a summary manner, after notifying ail parties interested." Code 
Prac. art. 126. 
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, Opunsel for the plaintifte iflierfor contends that this statute should 
be foiiowed in practice on the la w side of the court, because at law 
fhe practice is the same in state and fédéral courts. Kev. St. U. S. 
§ 914. But the state practice at law is foiiowed with the under- 
standing, always kept steadily in view, that équitable and légal remé- 
dies are not to be united. Thompson v. Eailroad Cos., 6 Wall. 134, 
18 L. Ed. 765; Van Nopden t. Morton, 99 U. & 3T8, 25 L. Ed. 453. 
Third opponents or çlaimajits,ihaying an équitable interest in prop- 
erty attached or sequestered by process f rom a United States court, 
are not without remedy in puch court. But tlue remedy must be 
granted in a pianner not to confuse by the procédure the boundaries 
of law and equity. The form of the proceeding and remedy afforded 
must be determined by the facts and circumstances of the case. 
Wben, from the character of the intervener's claim, the remedy 
sought is équitable in its, nature, or when, from the circumstances 
of the case, there is no adéquate remedy at law by pétition in the 
original case pending at law, a bill in equity must be flled. Such 
Mil would not be original, but ancillary, and dépendent The juris- 
diction of the court would be fixed by the original suit, and the 
résidence of the parties to the dépendent bill or the amount in con- 
troversy would be immaterial. Eailroad Cos. v. Chamberlain, 6 Wall. 
748, 18 L. Ed. 859 ; Hill ?. JKùhlman, 31 0. C. A. 87, 87 Fed. 498. The 
case of Krippendorf v.Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 
145, distinctly points out the proper course where there is no remedy 
at law by intervention or pétition. Property in that case was at- 
tached in a suit at law. A pÊrson not a party to the suit claiiued 
the property, and he was made a party to assert his title. Under 
the laws of ludiana, where the case occurred, he could not be per- 
mitted to become a party to try his title. He therefore had no 
remedy by intervention in the case at law, and was stricken out as 
a party to the suit. Judgment was rendered in favor of the orig- 
inal plaintiffs, and the property levied on was ordered to be sold. 
The claimant, who had bonded the property, paid its value into the 
registry of the court. Now, his claim to the fund or property had 
never been tried, and he was, dearly entitled to liave his rights ad- 
judicated. The court held that a bill could be maintained on the 
equity side oiE the same court. The opinion shows that any one, 
though not a party to the original suit at law, who had an équitable 
claim to theifund, or wTxo had a claim to the fund or property in 
court, and who was without adéquate légal remedy, could maintain 
such bill. In the instapt case we do not think that on the law side 
the circuit court can grant the relief asked by the third opponents. 
The cases presented by their interventions contain the assertion of 
équitable, in contradistinction to légal, claims, and the facts, as dis- 
closed by the record, make it impracticable to settle the issues ten- 
dered by proceedings at law. 

In several of the pétitions of third opponents there is a misjoinder 
of petit] onersi Persons having rights of action arisin g out of sev- 
eral and distinct contracts with the same défendant, or several 
rightn of action against thé same défendant arising out of the same 
cttfiti-act, cannot join as plaintiffs in one action against such df 
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fendant 17 Am. & Eng. Enc. Law, 561, and cases there cited. The 
intei'vening pétitions contain no allégations which authorize the sev- 
eral petitioners to join in one suit. No statute is cited that changes 
tMs gênerai rule cf pleading, and the Louisiana cases are in harmony 
with it Djas v. Dinkgrave, 15 La. Ann. 502; Mavor v. Armant, 14 
La. Ann. 181; Favrot v. Parish of East Bâton Eouge, 30 La. Ann. 
606. 

The order dismissing the pétitions was made "after hearing évi- 
dence and argument of counsel." There is no bill of exceptions in 
the record, and, consequently, we are not advised as to what this 
évidence proved or tended to prove. We vfill not comment further 
on this aspect of the case, as the case is disposed of by the conclu- 
sions heretofore stated. The judgment of the circuit court is af- 
flrmed. 

On Pétition for Kehearing. 

SHELBY, Circuit Judge. We hâve carefully examined the appli- 
cation for a rehearing and the cases cited by counsel. We are con- 
strained to deny the application. The opposition of third persons, 
under the Louisiana practice, may take place: 

"(1) When the third persoD making the opposition prétends to be the owner 
of the thing -which bas been selzed. (2) When he contenus that he bas a privi- 
lège on the proceeds of the thing seized and sold." Code Prac. La. 1870, art» 
396. 

Third opponents, like other interveners, may propound their claims 
on the law or equity side. Whether a bill in equity or a pétition at 
law should be iiled must be determined by the essential character of 
the case. If the third opponent is claiming the title to a spécifie 
chattel which has been seized on exécution, attachment, or séquestra- 
tion, he proceeds at law. Van Norden v. Morton, 99 XJ. S. 378, 25 
L. Ed. 453. When the claim asserted is équitable in its nature, or 
where there is no remedy at law, a bill in equity must be filed. Krip- 
pendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 145. Unlees 
this distinction was observed, we would hâve trusts and équitable 
liens enforced and mortgages foreclosed for third opponents or inter- 
veners in suits at law. The statutes cited show that third opponents 
may assert either légal or équitable claims upon property seized. 
They may assert claims, as other interveners, where their remedy at 
law is adéquate, or they may assert claims under circumstances where 
there would be no légal remedy. In the one case, the remedy is at 
law; in the other, it is in equity. Considering the character of the 
claims asserted in the instant case, which is fully shown in the state 
ment of the case, after careful re-examination of it, we are con- 
strained to'hold that they do not présent a case for relief at law. 

The learned counsel for the plaintiffs in error makes the following 
suggestion in the application for a rehearing: 

"ïhe decree of the lower court, affirmed by this court wlthout réservation, 
might lie construed to be res adjudicata of the claims of third opponents who 
manlf estly hâve an interest and a right to be heard, and this court should under 
ail circumstances malie such réservation in îts decree." 

The judgment of the circuit court, which is afiarmed, dismisses the 
"interventions and third oppositions" in question, "reserving the 
rights of said third opponents to assert their respective claims to 
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tbe funds obtaiDed in this suit, to be asserted at tke pfoper time." 
No subséquent order was made tliat affecta this réservation. The 
exceptions that were âled to tlie intervening pétitions did not raise 
questions on the merits. 

W^tWnli that the order dismissing the pétitions was équivalent 
to a dismissal without préjudice. It is therefore unnecessary to 
modify the order. The application for a rehearing is denied. 



BANK OP TOPEKA v. EATON et aL 

(Circuit Court, D. Massachusetts. Febniary 8, 1000.) 

No. 628. 

Pbomissobt Notes— Payable fbom Pabticular Fund— Epfbct of REcrrALs. 
Where the articles of association of a joint-stock eompany whose prop- 
erty was vested in. trustées empowered such trustées to borrow money for 
purposes of the association, and provlded that any debt Incurred therefor 
Bhould be a lien uppn the proper^ and funds of the association, but that 
thei trustées should have no power to bind the shareholders personally, 
one who loaned money to the trustées, taklng their note therefor, secured 
by collatéral, and contalnlng an express statement that it was given un- 
der such articles, and not otherwlse, may conslstently wlth légal prlnciples 
be linUted to a remedy agalnat the trust property, and cannot malntain an 
action thereon agalnst shareholders. 

On Demurrer to Déclaration. 

George A. Sanderson, for plaintifP. 

Mayhew R. Hitch, for Sandford & Kelley and othera. 

Henry Wheeler, for Puller. 

Charles T. Gallagher, for Eichardson and others. 

W. 0. Parker, for Dennison and others. 

PUTNAM, Circuit Judge. This is the same case which tas al- 
ready beeh before us on a plea in abat'ement, as to which we passed 
down an opinion and an interlocutory judgment on June 29, 1899. 
95 Fed. 355. It now cornes before us on demurrer. The déclara- 
tion is based on a note, as foUows: ' 
"$10,000. Topeka, Kansas, October 2i, 1890. 

"Slxty days after date the trustée of the Topeka Land and Development 
Company, as such trustée under déclaration of trust dated May 23, 1887, and 
not otherwlse, promise to pay to the order of J. R. Mulvane, président, ten 
thousand dollars, at Bank of Topeka, Topeka, Kansas, with Interest at ten par 
cent, per ànimm after maturlty until paid; also eost of collectlng, Including at- 
tornéy's fées. If suit be Instituted on this note. Value received. Appraisement 
waived. F. E. Cordley, as Trustée as Aforesaid." 

The défendants are cértificate holders in a joint-stock associa- 
tion, the main purpose of which is dealing in lands in Kansas. The 
property of the association was vested in three trustées, the survivor 
of whom gave the note in suit. The articles of association referred 
to in the note are made a part of the plaintiff's déclaration, and 
contain the f ollowing provisions : 

f'Said trustées shall hâve fuU power and authority, subject to the Instruc- 
tions of the shareholders, as hereiriaf ter provlded: (1) To pay ail taxes and 
àssessments of every kind legally assessed upon sald property, and the neces- 
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sai'y expensef5 of tlie trust, aiicT for fhat purpose to borrow money; and any 
debt for mouey so borrowed slmll be iind reniain, nntil paid, a lien upon ail 
fpnds and moneys belongiug to tbis trust theii or thereafter iu tbe liaiids of 
the trustées, in préférence to the claim of any sliareholders as sueU upou sueh 
funds and moneys. * * * 

"ïhe trustées sball hâve no power to bind tbe shareholders personally, and 
in every written contract or undertaking tbey shall enter into relating to tbis 
trust, or the property, or any part tbereof, belonging thereto, référence shall 
be made to this dec-laration of trust, and tbe person, flrm, or corporation so 
contraeting with tbe trustées shall look only to the funds aud property of the 
trust for payment under sucb contract or undertaking, or for the payment 
of any debt, damage, judgment, or decree, or of any money that may licorne 
due or payable in any way by reason of the failure on the part of the said 
trustées to perform such contract or undertaking, in whole or in part; and 
neither the trustées nor the shareholders, présent or future, in tJie conipany, 
shall be personally liable therefor, or for any debt incurred, or engagement or 
contract made, by said trustées." 

There is nothing further found in the articles of association or 
in the record with référence to the incurring of liabilities by the trus- 
tées in behalf of the association. The déclaration, in addition to 
setting ont the articles of association, states merely the facts that 
the note was given, that the money was advanced therefor, and that 
the Bank of Topeka received with the note certain securities as col- 
latéral for the payment thereof. There is nothing in the déclara- 
tion showing for what purpose the money was obtained, or to what 
it was applied. While, therefore, it is not impossible that the trus- 
tées might hâve incurred indebtedness under such circumstances 
that the law would impose a personal liability on the shareholders, 
yet, under the allégations found in the déclaration, there are no 
such circumstances; and the plaintifl's case rests entirely upon the 
authority expressly given the trustées to borrow money for the pur- 
poses of the trust. It not only foUows that it was the duty of the 
plaintiff to ascertain for itself what powers the trustées had in the 
premises, but the spécifie terms of the note, in that it contains the 
words, "as such trustée under déclaration of trust dated May 2.3, 
1887, and not otherwise," obligated it, by its implied agreement in 
accepting the note, to abide by the terms of the articles of asso- 
ciation. This expression in the note is so positive as to leave no 
occasion for explanation in support of this proposition, or oppor- 
tunity for obviating its effect by suggestions made in argument or 
drawn from décisions on supposed analogous cases. Whether or not 
the plaintiff examined the articles of association, or knew their con- 
tents, is of no conséquence, because this express provision required 
it to do so, or take the hazard of not doing it. 

Therefore the only question is whether or not this implied stipula- 
tion of the plaintiff, limiting its remedy to the gênerai assets of 
the association and the property specially pledged to it, is contrary 
to the rùles of law. Of course, a stipulation in an instrument which 
fundamentally violâtes its essential nature must sometiraes be re- 
jected by the courts. For instance, if any individual or partner- 
ship should stipulate in his or its pecuniary obligations that he or it 
should not be personally liable thereon, without at the same time 
mortgaging or pledging property, or giving some other spécifie lien 
for security, it might be difflcult for the law to regard the stipula- 
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tion, because, in that event, as there would be no lien which. the law 
could «nfopce, the holder of tbe obligation would be left without rem- 
edy, unless be çould proceed by judgment against the obliger; and 
the resuit, if sustained, would be an obligation which in law is no 
obligation. The présent case, hoWever, assimilâtes itself to the large 
class of cases Where, certain property being pledged in some form 
for the security of a debt, the parties hâve been at liberty to stipu- 
late that the owner of the debt should look only to the property thus 
pledged. In the présent case, not only did the Bank of Topeka hâve 
spécifie assets given it for its security, but the entire property of 
the association was held in trust, and therefore subject to admin- 
istration by the chancery courts, which could apply it equitably and 
proportionally to the discharge of obligations incurred by the trus- 
tée, as contemplated by the express direction of thé articles of associa- 
tion that the debtors of the trust should look for payment solely to 
its property. Under thèse circumstances there is no reason why we 
should not give full effect to the agreement of the Bapk of Topeka, 
arising from its acceptance of the note, that it would be bound by 
the déclaration of trust, including the provisions in the articles ex- 
empting the shareholders from personal liability for the engagements 
of the trustée. 

There are some other questions of importance in the case, but our 
conclusions render it unnecessary tp ,consider them. 

Demurrer sustained; déclaration adjudgedinsufflcient; judgment 
for défendants, with costs. . 



In re OLSpN et al. 

MEHREN T. McKBY. 

(Circuit Cour;t of Appeals, Seventh Oirpult February, 8, 1900.) 

Nô; '652. 

ApPBAI,— DlSMlSSAL. 

\Vbere an app^al was prayed ,apd allowed in open court immedlately 
on tlie rçadltion of the decrçe sbught to bé brought uûder review, but no 
asslgiinient of errors wâs fliéd, as requlred by rule 11 of the circuit court 
of appeâls (31 C. 0. A. exlvi., 90 Fed. cxlvl.), untll after the expiration of 
the 10 days' within wlilch :^n appeal from an order or decree In banimiptcy 
must be taJsen,, the appeal wlil be dlsmissed on motion. 

Appeal froni the District Court 6Ï the United States for the North- 
ern District of Illinois. 

Frank W. Wheeler, for the motion. 

Charles P, Abbey, opposed, 

Before WOODS, JENKINS, and GEOSSOUP, Circuit Judges. 

FER CURIAM. The motion to dismiss this appeal must be sus- 
tained because of the failure to file with the clerk of the court below, 
as required by rule 11 of this court (31 O. C. A. cxlvL, 90 Fed. cxlvi.), 
an assignment of errors uiitil after the time had elapsed for taking 
the appeal. The appeal was prayed and allowed in open court immedi. 
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ately upon the rendition of the decree sought to be brought underre- 
view, but no assignment of errors was flled until after the expiration 
of tlie 10 days within whicli an appeal from an order or decree in 
bankruptcy must be taken. The appeal is therefore dismissed. 



FARMERS' LOAN & TRUST CO. et al. v. CENTRALIA & C. B. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. February 8, 1900.) 

No. 608. 

Pétition for rehearing. Overruled. 
For former opinion, see 96 Fed. 636. 

Before WOODS and JENKINS, Circuit Judges, and SEAMAN, 
District Judge. 

PEU CDEIAM. On considération of the pétition for a rehearing, 
the court tinds that the receiver's certiâcatesheld by the Equitable 
Trust Company should be declared Invalid to the amount of $136,- 
793.25, face value, instead of |176,000, as stated in the opinion handed 
down ; and, it being asserted that the receiver has paid one or more 
installments of interest on the certiflcates since their Issue, the Inter- 
est so paid on the invalid certiflcates should be added to the araounl 
thereof. And it belng further insisted that W. A. Ingraham and 
William P. Tufts, who are holders, individually or as trustées, of 
bonds secured by the mortgage foreclosed, received payments of de- 
mands not entitled to préférence over the mortgage debt, knowing 
that the money paid them was of the proceeds of the receiver's cer- 
tiflcates, and, like W. S. Ingraham and Kobert Kodman, should be 
estoppod from asserting the invalidity of the certiflcates, it is ordered, 
in lieu of the order heretofore made, that the decree below be modifled 
so as to déclare invalid the certiflcates held by the Equitable Trust 
Company, to the amount of |130,793.25, increased by the amount of 
interest thereon paid by the receiver, but not including the discount 
originally allowed; that, of the proceeds of the sale ordered, whatever 
sums would be payable upon bonds held respectively by W. S. In- 
graham, W. A. Ingraham, Kobert Rodman, and William F. Tufts, in- 
dividually or as trustées, shall be brought into court, to abide the 
order of the court determining, upon an issue or issues to be formed 
between the persons named, each severally on the one side, and the 
Equitable Trust Company on the other side, whether they, or any of 
them, should be estopped from denying the validity of the certiflcates, 
and, according to the détermination of that issue, the monéy so 
brought into court in the case of each shall be paid to the bondholder 
according to the number of his bonds, to an amount not exceeding 
the sum due thereon, or to the Equitable Trust Company, to an amount 
not exceeding the sum of its certiflcates and interest. Upon the 
bringing of a fund into court under this order, the court shall pre- 
scribe a reasonable time within which each of the bondholders named, 
or the trustée in the mortgage for him, shall assert his claim to share 
therein; and upon his failure, or the failure of the trustée in his be- 
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half, to comply with the order, the court may déclare his claim for- 
feited, and ôrdfer the amount involved, less the clerk's coinmissiou, 
paid over to the ÎEquitable Trust Company. The pétition for a rehear- 
ing is overruled. 



ENNIS V. H. BORNEE & CO., Limited. 

(Circuit Court of Appeals, Tliird Circuit. February 5, 1900.) 

No. 4. 

Sale — Action fok Pkicb — Fradddlent Concealment of Facts. 

PlaintifC, an Engllsli corporation, sold défendant tliree eargoes of ore, to 
be paid for in accordance wlth test analyses made at tJie port of delivery 
by one of two chemists named, who was to be selected by plaintifC. Plaiu- 
tifl, howerer, re<juested défendant to make tlie sélection, and notlfy It of 
the same. This was not done, but on the arrivai of the first cargo défend- 
ant had the ore sampled and analyzed by both chemists, and sent plaintifC 
a copy of the lower analysis, together wlth a draf t, in settlement on that 
basls, ■vt'hlch plaintiffl accepted. The same course was pursued, and the 
analysis of the same ehemlst used wlth the second and third eargoes, but 
the grade shown was so low that it was not satisfactory to plaintiff, which 
asked to hâve the ore resampled, and received answer that it could not 
then be done. Défendant sold the ore in accordance with the otlier analy- 
sis, Which rnâde the grade materially hlgher, but at no time disclosed the 
fact of such analysis to plaintiff. HelS, that. he was bound, in good falth, 
to do so, and, having eoncealed the fact when reporting the flrst assay, its 
acceptance by plaintiff was not a sélection of the chemist making it, under 
the contract, which precluded plaintiff from recovering from défendant In 
accordance with the ana,lysis by which he sold. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Alexander Simpson, Jr., and John Samuel, for plaintiff in error. 
, John G. Johnson, for défendant in error. 

Before ACHESON, DAMAS, and GEAY, Circuit Judges. 

. GEAY, Circuit Judge. This is an action of contract brought by 
the plaintiff below, a corporation organized and doing business un- 
der the laws of the Icingdom of Great Britain, and as such a citizen 
thereof. The défendant is a citizen of the state of Pennsylvania, re- 
siding in the Eastern district thereof, and trading under the name 
of Ennis & Co. The plaintiff claimed of défendant the sum of 
16,786.06, with interest from various dates, as set forth in the state- 
ment of plaintiff's demand. Th"e claim rests upon the following 
facts, as alleged and proved by plaintiff, and for the most part ad- 
mitted or undisputed: 

On the 18th day of February, 1897, plaintiff entered into a contract with de- 
fendant to deUver to défendant three steamers' eargoes of Caucasian manganèse 
ore, of the usual merchantable quality, for the price or sum of lOi^d. par unit 
of metalllc manganèse, per ton of 2,240 Ibs., in ore çiried at 212° Fahrenheit, 
moisture deducted from welght, delivered at Philadelphia. This contract was 
in writing, and a copy thereof, as proved, is set out in the record. The plaintiff 
performed Its part of the contract by the delivery of three steamers' eargoes 
of said ore, as follows: Cargo of the steamer Jordan, on or about May 3, 1897; 
cargo of the steamer Tottenham, on or about June 7, 1897; cargo of the steamer 
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EthelwaMa, on or about July 1, 1897. Said cargoes were duly aceopted hy the 
défendant. In order ttiat the number of units of metallie manganèse in said 
cargo, and the amount of moisture contalned therein, should be deteimined, it 
was by said ton tract provided: "For samphng and analysis: Sellers to appoint 
Andrew S. MeCreath, Esq., or Messrs. Booth, GaiTett & Blair. and his or their 
results are to be final and binding." In a letter of April 0, 189", the seller, 
notifying the biiyer of the sailing of the .Tordan cargo, says: "Will ytai plpase 
allow the shipper's représentative, Mr. Lavlno, of New York, to look cursorily 
at the sampling of the above steamer." AIso: "Kindly say wlio you will ap- 
point as chemist, and we will wire you if we dissent. Please cable as to this." 
In a letter dated Philadelphia, April 16, 1897, the buyer acknowledges receipt 
of the letter of the 6th, and says he bas no objection to Mr. Lavino being prés- 
ent at sampling. Also: "As to who will sample the Jordan cargo, it will be. 
as per eontract, either A. S. McCreath or Booth, Garrett & Blair." In a letter 
dated London, April 22, 1897, from the seller to the buyer, is the following: 
"We shall be glad to hear from you when you hâve decided as to whicli of the 
two firms is going to sample the cargo." Nothing more was said. so far as the 
record discloses, between buyer and seller, as to the appointment of either 
of the chemists named in the eontract of sale, until the buyer, Andrew J. 
Ennis, wrote to the seller, under date of May 18, 1897, after the delivery of the 
cargo by the steamer .Jordan, in which he says: "We hâve your valued favor of 
the Ist Inst. and 4th inst; also cables of 13th and 17th idem.. SS. Jordan. 
Herewith please flnd quotation certiflcate of assay, vouchers, and bank draft on 
London for 217. 4s. 9d. to balance. We hâve mailed you a sealed sample of 
the cargo." In this letter are inelosed two documents, the one being the liquida- 
tion of cargo, giving gross tons less moisture, by Booth, Garrett & Blair; also 
the resuit of their analysis, giving the number of units of metallie manganèse, 
and the calculation of the amount due at 10%d. per unit. ïhis is ail the letter 
contained. There is no référence to the appointment of either of the chemists 
named in the eontract, except by the inclosure of Booth. Garrett & Blair' s 
analysis, upon whose certiflcate of assay "vouchers and bank draft on London" 
are sent. In the absence of other confiieting testlmony, this would seem sufB- 
eient to go to the .iury, as tending to show a sélection of Booth, Garrett & 
Blair as the sampling chemists, pursnant to the request of the seller. This 
action of Ennis & Co. was apparently accepted as done in good faith by the 
sellers, as appears from its letter of May 28, 1897, part of whicli is as follows: 
"Messrs. Ennis & Co., Philadelphia — Dear Sirs: We bave your favor of the 
18th inst., with statement of account per SS. .Jordan, showing a. l)alauce in our 
favor of 217. 4. 9., for which you remitted us your crheck. for which we are 
obliged." About June 7th the Tottenham arrived at Philadelphia with a cargo 
of the ore. A letter dated Philadelphia, June 14. 1897. from buyer to seUer, 
bas the following: "P. S. We inclose certiflcate of analysis of Tottenham 
cargo, and will forward liquidation of this as soon as City of Truro is ready. 
The Tottenham results are very disappointing. We send you by mail to-day 
chemists' sealed sample of this cargo." Inelosed in this letter is a short note 
from Booth, Garrett & Blair, giving the resuit of their analysis; also inclo.sed 
is a liquidation note, on the basis of that analysis. A cargo of the ore arrived 
by the steamer Ethelwalda about the Ist day of July, 1897. A letter of July 
13, 1897, from buyer to seller, is as follows: "In receipt of your favor of July 
Ist, and wire of even date, we beg to hand you final papers and liquidation, 
showing £771. 10. 1. in your favor, for which please lind herewith London Bank 
draft to cover. This concludes ail engagements between us. We refrain from 
any extended comment on the quality of your last two cargoes of Caucasian 
manganèse ore, except to say that if you cannot ship minerai as rich as that of 
your competitors you vrill not be able to hold your customers." Of this cargo, 
also, Booth, Garrett & Blair took the samples and made the analysis, upon 
which liquidation was had. It also appears from the testimony that the assay 
of the Tottenham's cargo wa? unsatisfaetory to the shipper, as showing less 
than the average quantlty of métal. In a letter from seller to buyer, dated 
June 25, 1897, occurs the following: "Tottenham: The dispatch is satisfac- 
tory, but the output is disappointing. In regard to the analysis, we cannot be- 
lieve it is correct, and we telegraphed you to ask Booth to repeat his tCst." 
In answer to this, it appears that Ennis & Co. sent to the seller a redetermiua- 
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tion of the mangaBese by Booth, GaiTett.& Blair, from the same sample already 
taken, and ,co»flrining tl»e fqrmer resuit. In response to the letter of July 13, 
1897, above atioted, the seller, on July 24,1807, sent the îollowlng: "July 24th, 
1897. ;Messi's. Bnuis & Oo., Philadelphia— Gentlemen: We are in receipt 
of your favor of the 13th Inst., with Inclosures. Btheiwaida: We are abso- 
lutely at a loss to understand the resuit of this cargo, and bave to-day tele- 
sxaphed you asking If It Is possible to resample at Carnegie works. We sim- 
ply eannot believe that the cargo, which was shlpped from a first-class mine In 
Potu, couldi bave given such a resuit; and, whlle we are on the snbject, we will 
say that 'we did not glve Mr. lia.vlno any IflstruçtlonB to attend to the sampllng 
or to be présent on our aeeount:. We bave uothlng; t<> do witb this gentleman, 
and Mr. Vardopulo had notbing to do witb this cargo eitber. It was not 
shipped on our contract witb blrn. We fear tbere must be a terrible mlstake 
somewhere In the sampllng." A telegram was àlso sent on same date from 
seller to buyer, as foUows: "London, July 24th, 1897. Bornennis, Pblladel- 
phla: Shippers insist resampllng, Ethelwalda^" To tbis, Ennls & Co. replied 
by cable as foUows: "Ethelwalda resampling Impossible. Cargo was dumped 
at works wlth other cargo, apd Identity lost." 

From the testl'mony of the défendant, who was called by plaintiflCs counsel, 
it appears that, at the«.time be received the. analysis froi» Booth, Garrett & 
Blalr of samples of the three cargoes, he at liie same time had analysis of sam- 
ples taken by Andrew McCreath, the other chemlst mentioned in the contract 
The analysis of McCreath showed a bigher percentage of metalUc manganèse 
in eacb cargo than did that of Booth,, Garrett & Blair. , In the case of the 
cargo of the Jordan, the analysis of Boothy Garrett & Blalr fpund less metallic 
manganèse ; than McCreath, to the value of £57; in the cargo, of the Totten- 
hamj theiainount of différence In value was £449, or about $2,200; and in the 
cargo of the Ethelwalda, the différence in value ^w^s fSSÎ, or about $4,300, 
— so that by the McCreath analysis the three cargoes were more valuable than 
they were by the Bootb analysis by £1,394, or abçut $(3,786. By McCreath's 
analysis, also, itappears that ail the cargoes , were a Uttle aboyé, iflstead of be- 
low, the standard. By Ennisf own testimony, also, It appears that be had 
thèse différent analyses slmultaneously, and that when be sent the Booth, Gar- 
rett & Blalr analysis to the seller, as the basls of liquidation, he knew that 
there was this important différence in the recuits obtalned by the two chemists. 
In hls testimony he says that when he sent the analysis of Bootb, Garrett & 
Blair to the seller, witb his-draft In liqttfdation on that basis, he also sent a 
sample. taken by McCreath from the Jordan cargo. Thisfact is not mentioned 
In any letter in évidence, and* in fact, Ennis says that he did not mention it, 
as the sample would speak for itsélf; ttut he did not send, and does not say 
that he sent, the analysis of McCreath in the case of that cargo, or of the two 
following, nor did he glve any intimation to the seller that sfcb an analysis 
had been made, nor does he daim to hâve sent any ^ther sample taken by 
McCreath, exoept in the case of the first cai'go, where It appears the différence 
In résulte was inconsiderable. Erom the testimony of Mr. Lavino, also, it 
appears that be was présent, as requested, at the sampllng of the cargo, but 
had no knowledge of any other sampUng or analysis than that made by Booth, 
Garrett & Blair. Ennis also testifles that the three cargoes were sold by him 
to Carnegie, and were transferred directly fpoDf» the' shlps to the cars, to be 
délivereâ|to the said Carnegie; that be settled wlth Carnegie on the McCreath 
analysis, alroost at the same time that be settled wlth the Borners on the 
Booth analysis, and that they djffered In estent of valuatlon of about 1,300 
and odd'pounds. 

When Ennis, the plaintiff in error, was testifying before the court below, 
he was asked to explain bis conduet, ^nd the following is talcen from bis testi- 
mony, as set forth in the record: "Q- And you took caye, jtp.send a copy of 
this letter [the letter of Bootb, Garrett & Blair] to the. plalntiffs when you sent 
your settlement,, did you not? A. I sent them la'Copy., Q. ypu.dld not inform 
them: of the fact that you : had in your hands at that- oippu^nt the analysis 
lipon'whieh you, were going to> settle, showlng that It was abpve the average, 
did you?^ You did not say a. woPd to them about that? A. Thiey had declared 
their chemist. It was not: wlthin my province to send them ànything but the 
certiflmte of the man whom they had declared. Q. The.if^ct is that when you 
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wrote that letter to Booth, Garrett & Blalr, and when you sent the copy of that 
letter speaking about the détérioration in quallty, you did not say one word 
about the analysis showing it was above the average, which McCreath had 
given, upon which you were going to settle with Carnegie, did you? A. I made 
no référence eicept to Booth, Garrett & Blair's analysis. Q. At the time you 
wrote your letter of the 13th of July to the seller, in which you sent a copy 
of your eorrespondence wlth Booth, Garrett & Blair, asking them to redeter- 
mine, and statlug what we bare just said, and sent your liquidation of the 
amount, you did not tell them anything about the sampling and the analysis 
that had been done by McCreath. You wrote this letter. Then let me ask you 
why you wrote It: 'In respect of your favor of July Ist and wire of even 
date, we beg to hand you final papers, liquidation showing 771 pounds, 10 
shillings, and 1 pence In your favor, for which please flnd herewith London 
Bank draft to cover. This concludes ail engagements between us. We refrain 
from any extended comment on the quality of your last two cargoes of Cau- 
casian manganèse ore, except to say that if you cannot ship minerai as rich as 
that of your competitors you wiU not be able to hold your customers.' Now, 
at the time you wrote them that letter, you had the analysis on which you set- 
tled, had you not, showing that McCreath found that the Jordan cargo had been 
51.127, or 1.487 above the average, and the Bthelwalda 51.552, or 1.552 above 
the average, had you not, and you were actually gettlng paid for that ore upon 
the basis of Its being rich ore when you wrote that you refrained from com- 
ment, but if they oould not ship minerai as rich as their competitors they 
would not be able to hold their customers. This is so, is it not? A. That 
was a proper expression of opinion. Q. Would you like to explain? A. Yes, 
sir; I would be very glad to. If with so able a corps of samplers, and men 
who hâve been In the business many years, a différence as to analytical résulta 
cornes to pass between experts, why should I, as a commercial man, undertake 
to say which is right? We can ordy go upon the strict Unes of our contract 
If the seller décides upon one man, and in this case he had everything his 
own way, I slmply said to him: 'Take anybody you please. Send anybody you 
please.' He did not nomlnate his chemist. I put both on, sent him both 
samples, and let him choose for himself. He selected Booth, Garrett & Blair 
for the life of his contract I elected McCreath with my consumers. By the 
Court: Q. Did you say you sent him both analyses? A. I sent him the writ- 
ten analysis of Garrett & Blair, and sent McCreath's sealed sample, so their 
own chemist might détermine the two, and check them. By Mr. Johnson: Q. 
WUl you point to any letter in which you spoke of sending any other than one 
sample? A. Yes, sir; I wlU refer to their reply to me, in which they say 
their chemist Patterson-^ Q. Let me hâve a letter In which you say you send 
more than onp sample? A, I did not write them to that effect; I sent the 
sample. Q. rild yOu not say you sent them a sealed sample? A. That re- 
ferred to this Gain-ett & Blair's analysis. The other sample went wlth it. Mc- 
Creath's went wlth it Q. Did you say It was McCreath's sample? A. It 
was not necessary. Q. You sent no analysis of McCreath's, did you? A. I 
sent It so their own chemist might make a test from tiié sample Itself , not from 
any written report" 

Wlth regard to the reqùest of the seller. In his letter of July 24th, asking for 
a resampling of the third cargo (the Ethelwalda), the foUowing is the testlmony 
of the plalntlft In error: "By Mr. Johnson: Q. You telegraphed them, did you 
not, In reply to that: 'Bthelwalda resampling impossible. Cargo was dumped 
at Works with other cargo, and Identlty lost' That was your reply, was it 
not? A. That Is the ordiôàry course of business. Q. Why dJd you not then, 
Instead of saying It was Impossible to resample, say, 'I hâve got in my pos- 
session samples taken and an analysis inade by McCreath, which samples were 
taken and analysis made before the Identity of the cargo was lost'? A. I had 
no rlght to talk to them about McCreath. They settled the Jordan cargo. 
They elected, on the Jordan, Booth, Garrett & Blair, and their work was to 
endure for the life of the contract If McCreath had made résulta lower 
than Booth, Garrett & Blalr, would they bave considered my offering them 
such samples? Q. That Is your explanation, is it, of the reason why, when 
they wanted a resampling, wlth this terrible resuit made, that Instead of telling 
tbem there were samples you had tajten, you told them there could be no 
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resampling, Jjecause the identlty of the caTgo had been lost, owlng to dump- 
ing, and thatwas yô^r answerî A. îes, sir." ' 

As the facts hereinbefore stated dépend upon documentary évi- 
dence, mucà of whicli was produced by the plaiiitiff in error, and 
none of whicli was disputed, and îipbn Ennis' own testiinony, there 
was little left for the Jury, exceptto détermine the true relation of 
the parties to the çontract, under the instruction of the court. The 
court below charged the jury generally, and upon the speciûc points 
raised by plaintifl. This charge, as set ont at leûgth it tlie record, 
we consider to hâve been exceedingly fair to the plaintiff in error, 
the défendant below, and as favorable to him as the évidence would 
warrant, 

The assignments of error are as follows: 

"(1) The court below, In answer to defendant's sixth point, viz. '(6) The 
verdict must be for the défendant,' erred in eharging the jury as follows: 
'The court rùust deny the sixth point.' (2) The court below erred in eharging 
the jury &A follows: 'And wheû the défendant undertook to sélect one of the 
two chemlsts named at the plalntiflf's instance, and did seleet Booth, Garrett 
& Blair, and forwarded theîr report acçordingly, good faith requlred that he 
should inform the plaintiff that McCreath had at that tlme also sampled and 
analyzed the ore, and found the quantity to be gréa ter than that found by 
Booth, Garrett & Blair.' (3) The court below erred in eharging the jury as 
follows: 'If you flnd that the défendant selected Booth, Garrett & Blair after 
he had leamed that their estlmate was lower than that of MçOreath, and that 
the plaintiff aequiesced, and that settlement was obtained or made In ignorance 
of this faot, as before stated, the plaintifE Is not bound by the estimâtes and 
settlelnents, otherwlse, he Is.' " 

We agrée with the position tahen by the learned judge in the court 
below, as set forth in the second and third assignments of error. 
The flrst assignment of error enables us to go further, and say that 
the eyidence did not justify any other verdict than a verdict for 
the plaiotiflE. There was ample grouhd for the jury to flnd that the 
acquiescemee of défendant in error, in the sélection of Booth, Gar- 
rett & Blair as the sampling chemist, was procured by the suppres- 
sion of fàlcitsby the plaintiff in error which he, in good faith and hon- 
orable dealing, ought to hâve communicatéd to the défendant in 
error, and that an acquiescence thus procured was a fraud upon 
the said défendant in error, and theref ore not binding upon it. 

The real object of providing for Sânjpling and analysis by impar- 
tial chemists was to ascertâin the quantity of métal to be paid for. 
This aseertainment was the icrux of the contract. It was to be done 
at the port of delivery, undter the supervision of the buyer, by one 
of two chemists, to be designated by the seller. The seller, forego- 
ing its privîïjege of desighatiug which of the two chemists should do 
the sampling, courteously asked the buyer to make the désignation, 
subject to its (the seller's) approval, and it appears by the corre- 
spondencè that it requested the buyer more than once to notify it 
of his (the buyer's) action in the premises, beforÇ the arrivai of any 
of the cargoes; The buyer made no answer, and; çertainly did not 
décline the office. If he accepted, there was imposed upon him in 
morals, and none the less in la w, a duty uberrimae fidei. There is 
no évidence that the seller made the désignation of chemist, as con- 
templated in the contract, unless its acquiescenCe in the action of 
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the buyer, in sending the analysis û£ Booth, Garrett & Blair, and 
making it the basis of liquidation anO T)ayment in his letter of May 
18th, can be regarded as sucli. But whether it were a mère ac- 
quiescence or an original désignation, as contended for by the plain- 
tiff in error, it was clearly open to the jury to say that it was 
brought about by the contrivance of the buyer, and, as we hâve said 
before, in either case the saine rule of good faith should be applied. 
If Ennis, with the two analyses in his possession, and with knowl- 
edge of the discrepancy between them, and without disclosing that 
fact to the buyer, sent the one showing the less quantity, and calling 
for the smaller payment by him, while he was at the same time re- 
ceiving payment for the larger quantity, such conduet lacked the élé- 
ment of good faith. î^o ascertainment of quantity thus made was 
within the contemplation of the contract, and none such could there- 
f ore be binding upon the seller, unless acquiesced in by it after a , 
discovery of ail the facts attending the transaction. The cases to 
which the plaintiff in error refers, where silence of one party to a 
contract as to matters within his knowledge is held not to be équiva- 
lent to concealment, do not apply to the case in hand. Silence is 
not reprehensible when good faith does not require one to speak. 
But the question as to when good faith does so require is to be de- 
termined on those principles of gênerai morality which are sanctioned 
by the enlightened conscience of mankind. We flnd no error in the 
charge of the court below, and the judgment is therefore aflfirmed. 



KEW YORK LIFE INS. CO. v. LORD et al. 

(Circuit Court of Appeals, Sixtli Circuit. February 12, 1900.) 

No. 719. 

CONTRACTS— ACCEPTANCE OF OfPKR— ApPKOVED APPTJCATION FOR LOAN. 

An application for a mortgage loan made to a life Insurance company 
upon a blank form furnislied by the corupany, wlien signed by the own- 
ers of the property, and indorsed with the approval of the finance com- 
mittee of the company, who had power to make the loan, constitutes a 
contract binding on both parties. 

Same — Agrebmbnt to Makb Mortoage Loan — Marketablb Tttlk. 

Défendant contracted with plaintiffs to make them a loan on certain 
real estate situated in Ohio, the contract in effect requiring a marketable 
title. The t.itle furnished was approved by the eounsel selected by de- 
fendant, and the only defect therein appearing was the record of* two 
uncanceled mortgages, one given 49 years and the other 47 years prior 
to the making of the contract. Thèse mortgages were both held by a 
banking and trust company, which had become insolvent eight years after 
the second mortgage, which was for $15,000, was executed; and its af- 
fairs were in the hands of an assignée, in process of liquidation, for 30 
years. Neither the corporation nor its assignée ever took any steps to 
enforce the mortgages. On the date of the exécution and recording of 
the second mortgage a cancellation was written upon the record of tlie 
first, but not signed. Under the laws of the state, an action upon the 
notes secured, and also the right to foreclose the mortgages, became 
barred in 15 years from the maturity of such notes, which date, liowever. 
did not appear from either mortgage. Helê, that pnder such .statutes, and 
the gênerai presumption of fact arising after 20 years that a note secured 
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by mortgage bas been paid, and the mortgage satisfied, the record of auch 
mortgages, under the çlrcumstances shown. dtd hot render the tltle ot 
plaintiffs unmajjk^table, so as to justify the défendant In refuslng to com- 
; ply wlth its contràet. 

In Error to the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

This is a writ of error to revlew a judgment recovered by Susan 3. Lord, 
Florence 0. Murdoch, Fannie C. Mendenhall, and Morten Carllsle against the 
New York Life Insurance Company for damages for fallure to lend $172,000 
to the plaintiffs upon mortgage securlty at 4% per cent. Prlor to thls lltiga- 
tion, on June 27, 1896, the St. Nicholas Hôtel property, In Oinclnnatlj had heen 
sold iû pursuance of a decree màde In partition by the court of common pleas 
of Harhilton county, Ohio, and had been bought at such sale by the plaintiffs, 
some of whom had before owned undlvidgd interests In the property, for the 
sum of $293,000. The plaintiffs were unable to complète their purchase with 
out borrowing money, and they employed W. T. Buckner, a loan broker, to 
procure a loan for them. Buckner himself did not succeed, but employed W. 
E. Hntton & Oo. to asslst hitn. In July, 1896, Hutton & Go. wrote to the 
défendant, offering a loan of $180,000 at 4% per cent, for flve years, secured 
by flrst mortgage. A. H. Welch, the second vice président of the company. 
having Içarned what the ptoperty was, directed Edward I. Dèylln, who was in 
the défeûdant's employ as appraiset and negotiator of loans, to visit Cincin- 
nati, examine and reiport on the property and the advlsability of making the 
loân. Detlin dld so, andmade his report. on the character of the property and 
Its : value, I Devlin recommended the proposed loàn for favorable considéra- 
tion, , and suggested that 4% per cent. Interest be asked. The a.pplication for 
the Ipaiï, signed upon a blànk prepared by the company, was as follows: 

"B. & Bi. No. — . Cincinnati, 13 ïuly, 1890. 

"The undersigned désires to procure a loan of $180,000 at 4^^ per cent, in- 
terest per annum, for the term of five years, from the New Tork Life Insur- 
ance Company, on first mortgage secwed by the bond of the owners, and the 
following représentations , are made in order to induce the making of the 
aforesald loan oh the property shbwn oh thé diagram below, and described as 
follows:, 

"Location: S. B. Cor. Fourth and Race streets, Cincinnati. 

"Distance from corner of the nearest cross street: ft In. 

of . 

"Stteèt No;: . Side of street: — — side. 

"fiiiméflsions ofground: 96x150 fefet. 

"Diinènslons of building:—^ . Number of stories: — ^*^^. 

"Wlji^tl bullt: East build,, 1892, Corner building, 1858. 

"Ôûildlilig màterials: Stone and brick. 

"Purposes of use: Hôtel -. 

"Value oîground: $400,000. 

"Number ■ofapartments: ^ — ^ — ■. 

"Value of buildings: $125,000. 

"Averagè rental for each: 



"Annual rént: $20,000; On twenty yéars léase, made six years ag». Les- 
seeS B»y taxes, assessnientë," Insurance, and repairs. 

"Isiùèd. for — . 

"Are yôu now thé actual owner of the property? Yes. ■ 

"Wheii was thlS property purchased and deeded to youî Was Inherlted In 
1868, sold for 'partition, àiid b6ïight in by us June 27( 1896; for $393,900. 

"Is the property now moïttgaged, and for what amount? Tes- for $20,000. 
WiU be feancéléd and firèt mortgage glven yon. 

"By whom Is the mortgage held at the présent time? Wldows' Home. 

"Has'the mteréSt on the same alwâys been pald promptlyî Yes. 

"Are any takes or assesBhients unpaid? No. 

"What is the assessed Valuation of this property? $384,750. 

"The principal and kinterest of this mortgage will be payable in United 
States gold coin of the présent standard of weight and fineness, at the com- 
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pîiny's office in New York City. Tlie loan, wlien papers are perfected, will be 
paid to applicant by eliecli of this company on a New Yorls City bank. 

"Fire Insurance to be effected by, and premiums paid through, a person 
designated by tlie company. 

"(This application must be signed by ttie owner of the property.) 
"ISigned] Susan J. Lord. 

"Fannie 0. MendenhalL 
"Florence C. Murdocli. 
"Morten Carlisle. 

"Applicant's Signature. 
"By John Carlisle, Agt. 

"Eesidence: Cincinnati, Ohlo. 
"Name o( Broker: 

it 

"Address: 



"Meeting of July 21, 1896. Loan to mature Jan. 1, 1902. 

"Interest payable semiannually 
on the first days of June and 
December In each year. 
"Approved for $180,000. 

"One hundred and eighty thousand dollars, for flve years, at 4i^ per cent. 
interest per annum. LSigned] Woodbury Langdon, 

"John Clallln, 
"A. H. Welch, 

"Finance Committee." 
Indorsed on back: "Tltle approved ready for the money. Applieauts désire 
only $176,000. 

"[Signed] Harmôn, Colston, Goldsmith & Hoadly." 

In reply to Devlin's letter recommending the loan, Welch, the vice président, 
telegraphed, advising Devlin to telegraph Carlisle that he would make the 
loan at 4%, adding, however, "that you are authorized to make it 4%, if in your 
best judgment to do so." Devlin accordingly, after a failure to induce the 
payment of higher interest, telegraphed to W. E. Hutton & Co.: "Will accept 
Carlisle loan at 4%." Devlin then telegraphed and wrote to Welch, saying: 
"Hâve accepted Cincinnati loan at 4%. Please forward papers to Harmon, 
Colston, Goldsmith & Hoadly." On July 21, 1896, a meeting of the finance 
committee of the défendant was held, at which the application for the loan 
was approved, and the action indorsed upon the application as above. The 
application was then sent to Harmon, Colston, Goldsmith & Hoadly, with a 
letter of Instructions, in which that firm was directed, if satîsfied with condi- 
tion of the title, to return the application, indorsed over their signature, "Title 
approved ready for the money." On August 19th, Harmon, Colston, Gold- 
smith & Hoadly returned the application, indorsed over their signature, "Title 
approved ready for the money. Applicants désire only $176,000." They ac- 
companled this indorsement with a letter, in which they pointed out certain 
apparent defects in the title, but said that, in their judgment, the title was 
good of record; and further stated that, by direction of plalntift's, they had 
prepared the bond and mortgage for only $176,000. On receipt of this, August 
22d, Welch telegraphed Harmon, Colston, Goldsmith & Hoadly that the re- 
port would iiave to be submitted to the finance committee on the next Tues- 
day. Thereafter, on the 25th, he further telegraphed: "Finance committee 
regards defects cited by you on Carlisle title to be so objectionable as to 
warrant it in declining to consummate tbe loan." This was conflrmed by let- 
ter. The plaintifEs were notilied of this action. Thereafter they attempted 
to get the money elsewhere, and finally borrowed $172,000 from the North- 
western Mutual Life Insurance Company, for five years, at 5 per cent. There- 
upon plaintiflEs brought suit to recover damages, and in their amended pétition 
averred as follows: "That on or about the 17th day of July, 1896, said défend- 
ant entered into a eontract with plaintlffs, by which it agreed to lend them 
the sum of one hundred and eighty thousand ($180,000) dollars,' at 4% per 
cent, interest per annum, payable semiannually, for the term of flve years, to 
be securéd by thé bond of the plaintifCs and their mortgage deed upon the 
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property of plaintlffs sltuated at the southeast corner of Fourth and Race 
streets, In the city of Cincinnati, belng ninety-six; (9© f eet in front on Fourth 
stïp^, iind extendlng baclï one hundred and flfty (150) feet to Balier street, 
linown as the 'St. Nicliolas Hôtel Property.' * * * Plaintlffs agreed to pay 
ail légal expenses for the examination of the tltle, and to furnish a complète 
abstract. That said défendant selected as its eounsel for the purpose of mak- 
ing said examination the ilrm of lîarmon, Oolston, Groldsmith & Hoadly, of 
Cincinnati, Ohlo, and agr^ed that it would accept their certlflcate of title." 

It was contended by the plaintiffs below that the contract Included a term 
that the parties should leave to the flrm of Harmon, Colston, Goldsmith & 
Hoadly the question whethei; the title ffas good, and should be bound by their 
certiflcate. ïhls term was sought to be proven by the language of Devlin in 
a letter dated July 14th, in which he expressed a préférence for the flrm of 
Harmon, Colston, Groldsmith & Hoadly, and said that he had, therefore, 
sent Word to Mr. Carllsle that the company would accept their certifl- 
cate of title. Mr. Carlisle was the agent of the plaintiffs in the negotia- 
tions for the loan. The court below held, however, that the contract did not 
Include an agreement to ablde by the certiflcate of Harmon, Colston, Goldsmith 
& Hoadly. It held thât under the contract the plaintiffs were pledged to fur- 
nish a ïnarketable title, and, upon the évidence, decided that such tltle had 
been furnlshed. The only defects In the title relied on are referred to in the 
letter of Harmon, Colston, Goldsmith & Hoadly to the Life Insurance Company, 
accompanying their certiflcate, under the fourth paragraph, which is as foUows: 
"(4) In addition, there are two mortgages made by Charles Stetson to the Ohio 
Life Insurance & Trust Company, abstract, pages 43 and 53. Thèse mortgages 
are nqt canceled of record, but they bave long since been barred by the statute 
of, llmttations; in addition to which the Ohlo Life Insurance & Trust Com- 
pany failed, in the year 1857, and in the fall of that year, or eaœly in the year 
1858, Mr. James P. Kilbreth became trustée for the beneflt of the creditors of 
that compan^'. Mr. Kilbreth contlnued in the performance of his duties as 
trustée for upwards of thirty yèars, and in ail that tlme took no steps what- 
ever to enforce either of thèse mortgages. The presumptlon is, they had been 
fullt paid and satisfled, although not canceled of record. They cannot now be 
canceled pf record, for Mr. Kilbreth has and had no authority to cancel a 
mortgàgô vfhich was evidently paid before the failure of thé company, and 
no offlcer of the company noM'' exista who would' hâve the authorlty to do any 
act on béhalf of the ccimpany, although Mr. S. P. Bishop, last secretary of the 
Ohio Lifé Insurance & Trust Company, is still living; and we hâve no doubt 
that both of those gentlemen would joln in any statement'to the effect that 
they believe both of thèse mortgages were paid, but we do not consider that 
such statement would add ànything whatever to the presumptlon arislng from 
the façts alreàdy stated. We may add that for flfteen or twenty years we 
were eounsel for Mr. Kilbreth as trustée of the Ohio Life Insurance & Trust 
Company, and that while we were bis eounsel we never heard a suggestion of 
any step to enforce thèse mortgages, so that thèse mortgatges also, although 
not canceled of record, do not, in our judgment, affeet the tltle to thls prop- 
erty." The only évidence of thèse mortgages is to be found in the abstract 
which wag furnlshed by the plaintiff to Harmon, Colston, Goldsmith & Hoadly, 
and introduced in évidence. The références are as foUows: 

"Charles Stetson 

"to 
"Ohio Life Insurance Company. 

"Mortgage Book 115, page 467. 

"Mortgage dated March 8, 1847. 

"Recorded March 16, 1847. 
"Thls mortgage covers 01 feet on the south slde of Fourth street. In the 
City of Cincinnati, Ohio, by 150 feet in depth along the east slde of Kace 
street to Burnet street. 

"Secures the payment by Charles Stetson and Bebecca R., his wlfe, to the 
Ohio Lifç Insurance & Trust Company, of the .sum of $10,000, according to 
the ténor of a certain promissory note bearing date January 9, 1847, drawn by 
said Charles Stetson in favor of Josiah Lawrence, and by him assigned to said 
the Oliio Ijife Insurance & Trust Company for the sum of $10,000, and for 
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any renewal or renewals of the same; and also the premium that inay be paid 
for the furfliei- security of the above sum of money, with interest as aforesaid, 
by tbe Ohio Life Insurance & Trust Company, for Insurance on the same prom- 
ises of any sum of money not exceeding $10,000. 

"Dnly executed. 

"On the marjïin of the record of this mortgage appears the following: 

" 'Release of a lot on the south of Fourth street, 24 feet 6 Inches eastwardly 
from Race street. and runnlng thence eastwardly with Fourth street 36 feet 
6 inches, and extending back southwardly, the same width, on Unes parallel 
with Race street, 150 feet to Burnet street. Recorded Book 123, page 03.' 

"Also the following: 

" 'The Ohio Life Insurance & Trust Company, Cincinnati, 18th January, 
1849. The debt within mentioned and secured has been paid. This mortgage 
is therefore satisfied, and hereby canceled, and the rec-order of Hamilton 
is authorized and requested to enter tbe same of record. 

" 'Entered of record 18th January, 1849. 

" 'Th. Heckewelder, Kecorder.' 

"Note. The above cancellatlon is unsigned by the mortgagee. 
"Chas Stetson, 

"to 
"The Ohio Life Insurance & Trust 
Company. 
"Mortgage Book 135, page 612. 
"Mortgage dated January 18, 1849. 
"Recorded January 18, 1849. 

"This mortgage covers a lot at the southeast corner of Fpurth and Race 
streets, in Cincinnati, described as foUows: 'Commencing at the southeast 
corner of Fourth and Race streets, and runnlng thence eastwardly with the 
south line of Fourth street 34 feet 6 inches; thence southwardly, on a line 
parallel with Race street, 124 feet; thence eastwardly, parallel with Burnet 
street, 4 feet 6 inches; thence southwardly, parallel with Race street, 26 feet. 
to Burnet street; thence westwardly with the north Une of Burnet street 29 
feet, to Race street; and thence north wardly with the east line of Race street 
150 feet, to the place of beginning.' 

"Secures the payment by Charles Stetson and Rebecca, his wife, to the 
Ohio Life Insurance & Trust Company, of the sum of $15,000 and interest 
from the date hereof, until paid at the rate of seven per cent, per aunum, ae- 
cording to the ténor of a certain promissory note of even date, drawn by the 
said Charles Stetson, and payable to the Ohio Life Insurance & Trust Com- 
pany, or order; and also premium that may be paid for the further security 
of the above sum of money, with interest aforesaid, by the Ohio Life Insurance 
& Trust Company, for Insurance on the said promises of any sum of money not 
exceeding $5,000. 

"Duly executed by said Stetson and wife. 

"This mortgage is imcanceled of record." 

The défendant denied the making of the contract. The court below found 
that there was a contract, and directed the jury to return a verdict flxing 
the damages at one-balf per cent, interest on the amount loaned for flve years 
and the cost of a re-examination of the title in the negotiation of the loan by 
the Northwestern Mutual Life Insurance Company. A verdict was accord- 
ingly rendered for $4,536. 

George Hoadly, Jr., for plaintiff in errer. 
John G. Healy, for défendants in error. 

Before TAFT and DAY, Circuit Judges. 

TAFT, Circuit Judge (after stating the facts as above). It is 
contended on behalf of the insurance company that no contract to 
make the loan is shown. We think it clear that the application for 
the loan, and the approval of it by the finance committee, who, it is 
conceded, had full power to make the loan, is quite enough to show 
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a complète contract. It is argued that Deylin, whtf telegraphed 
Car lisle*s brokers that the loan was açcepted, had no authority to 
make the loan, and that the vice président, who authorized Devlin 
to send the telegram, had no such authority; but it is not and can- 
not be denièd thàt the finance committee, a majority of whom ap- 
pended tiieir nâmes to the written approval of the application for 
the loan, had such authority. It is insisted that the application 
was not a proposai to take the loan, but only part of the negotiation 
leading up to it. We do not so read the instrument. It is called 
an application for loan- It is intended to embody the tenus of a 
contract to take and to make a loan, and. when approved by the 
Company, becomes, in our judgment, a completed contract, by which 
the applicants agreed to take the loan on the basis of the représen- 
tations contained in the application, apd the Insurance company 
agreed to make the loan. This renders it unnecessary to inquire 
what the authority of Devlin or of Welch was in respect of the mak- 
ing of loans for the insurance company. 

Nor is it material whether a term was added to the contract, by 
which the title of the land to be mortgaged should be flnàlly submitted 
to the certiflcate of Hàrmon, Colston, Gtoldsmith & Hoa!dly, for the 
reason that we agrée with the judgment of the judge on the circuit 
that tbe title bere tenderéd was markétable. The only defects were 
two unçanceied mortgages of record; one dated March 8, 1847, to se- 
cure the payment of a note for $10,000, made by Stetson, then the 
owner of the land, in favor of Lawrence, and by him assigned to the 
Ohio Life Insurance & Trust Coïnpany. A cancellation of this mort- 
gage is entered upon the record, but the cancellation i» not signed by 
the mortgagee. The second mortgage is from the same mortgagor to 
the same mortgagee, dated January 8, 1849, and recorded January 
8, 1849. ItS condition of the defeasançe was the payment of a note 
for 115,000 at the rate of seven per cent. The évidence does not 
show bow long thèse notes were to run, and we are left to infer 
that they Wére demand notes. The second mortgage is given upon 
the same day upon which the first mortgage was canceled. It is 
proven that the plaintifl's and their ancestor from whom the prop- 
erty was inherited hâve been in constant possession, as the owners 
of the property, for more than 21 years prier to the date of the ap- 
plication for the loaui Thèse mortgages were, theref ore, at the 
date of the application of the loan, 49 and 47 years old, respective- 
ly, and, sq far as is shown, the notes became barred by the statute 
of limitations in 15 years after the dates of the two mortgages, to 
wit, in '62 and '64. It is contended, however, that because, in Ohio, 
a mortgage conveys the légal title, and an action of ejectment may 
be brought upon condition broken, the barring of the notes does 
not remove the defect of the title. It is arguéd thàt the posses- 
sion of the mortgagor after condition broken is not adverse to that 
of tîie miortg'agee, and, consequently, that in Ohio the right of eiect- 
ment on a mortgage deed is never barred, and thé Btatute of limi- 
tations does not begin to run on it litiless the mortgagor shall hâve 
takèn some affirmative step to repudiate the title of the mortgagee, 
and brotfgbt itto the latter's notice. Allen v. Everly; 24 Ohio St. 
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97. Conceding this statement of the law of Ohio to be true, it still 
does not foUow that thèse uncanceled mortgages are such a cloud 
upon the title, or a defect in it, as to render the title unmarketable. 
It is clear that the statute of limitations bas barred the notes which 
thèse mortgages were given to secure, because, under the law of 
Ohio, suit upon a written instrument is barred in 15 years, and thèse 
notes, we must infer from the évidence, were demand notes, and due 
immediately after they were executed and delivered. The right of 
foreclosure upon the mortgages was also barred within the same 
time. Kerr v. Lydecker, 51 Ohio St. 240, 37 N. E. 267, 28 L. R. A. 
842. It is well settled that, in the absence of proof to the contrary, 
there is a presumption of fact that after 20 years a note secured by 
mortgage has been paid, and the mortgage satisfled. Hughes v. 
Edwards, 9 Wheat. 488. 6 L. Ed. 142; Downs v. Sooy, 28 N. J. Eq. 
55; Jackson v. Wood, 12 Johns. 242; Inches y. Léonard, 12 Mass. 
;579; Howland v. Shurtleff, 2 Metc. (Mass.) 2G; Jackson v. Pratt, 
It) Johns. 380; 2 Wood, Lim. 229. The longer the time, the stronger 
the presumption. It is now 51 years since the later of the two 
mortgages and notes was executed. In addition to this presump- 
tion, we must consider the further circumstance that thèse notes 
were due to the Ohio Life & Trust Company, which failed in the 
year 1857, and was placed in the hands of a trustée for the beneflt 
of creditors, whose duty it was to collect ail debts due to the Com- 
pany; that the trustée continued in the performance of his duties 
as trustée for 30 years, and in ail that time took no steps whatever 
to enforce either of thèse mortgages. Under thèse circumstances it 
admits of no doubt as a question of fact that the mortgages were 
satisfied. The Ohio Life & Trust Company was a banking and trust 
Company engaged in the business of loaning money and collecting 
it. It is inconceivable that a debt of |10,000, or a debt of $15,000, 
should escape the attention of its ofiQcers, and action not be taken 
by them to enforce the same. When afterwards a trustée was ap- 
pointed, giving bond for the proper performance of his duty under 
the control of the court, we think an objection based on the remote 
possibility that the debt was not paid must be regarded as fanciful, 
and lacking the slightest weight. We are supported in this con- 
clusion not only by the judgment of the counsel for the Insurance 
Company at the time of the examination of the title, but also by the 
décision of the suprême court of Ohio in the case of Rife v. Lybar- 
ger, 49 Ohio St. 422, 31 N. E. 768, 17 L. R. A. 403, which, though it 
differs in some respects from the case in hand, présents a close 
analogy to it. It was an action for the spécifie performance of a 
contract to sell land, and the implied term of the contract was held 
to be that the title should be marketable. The vendor showed a 
good title in every respect, except that there was a mortgage un- 
canceled of record securing certain promissory notes of even date. 
The mortgage notes were given to the ancestor of the vendors, and 
the notes and mortgage could not be found in his possession. The 
next of kin of the mortgagees executed a release after the death of 
the mortgagee, who lived more than 12 or 15 years beyond the time 
of the exécution of the mortgage and note. Objection was made 
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to the title on the ground that tHe mortgagee might hâve assignéd. 
the notes and mortgage, and they might be outstanding in thé 
hands of some third person. It was held that, while this was a 
possibility, the presumption of payment was so strong from the oth- 
er circumstaùces that it did not make any substantial defect in the 
title. Thèse views lead us to concur in the action of the court be- 
low, and to an afflrmance of its judgment, with costs. 



XATIONAL BANK OF BALTIMORE v. MAYOE, ETC., OF BALTIMORE 

et al. 

(Circuit Court of Appeals, Fourtli Circuit. February 24, 1900.) 

No. 333. 

1. Taxation — National Bank Shakes— Discrimination. 

The term "moneyed capital" is used in a restrieted sensé in Eev. St. 
§ 52i9, providing that the taxation o£ the shares of national banks sball 
not be at a greater rate than is assessed upon other moneyed capital in 
the hands of individuals; and what constltutes moneyed capital, withinthe 
meaning of that section, is to be determined by the nature of the business 
in which it is employed, the purpose of the statute being to prevent dis- 
crimination against national banks as such. Where capital is not so em- 
ployed as to conie into compétition With the business of national banlis, 
although Jn a gênerai sensé it is moneyed capital, it is within the discrétion 
of the State to tax it at a différent rate from banliing capital. 

a. Samb— Mahyland Statute. 

The fact that bonds and évidences of debt of public or private corpora- 
tions, and shares of stocls in f oreign corporations, owned by résidents of 
Maryland, cannot be taxed for county or city purposes, under Code Pub. 
Gen. Laws Md. art 81, § 201 (Laws 1896, c. 143), at a higher rate than 
30 cents on each $100. of valuation, does not render the taxation of national 
t»ank shares for city purposes at a higher rate illégal under Rev. St. § 521&, 
pi-ohîblting the taxation of such shares at a higher rate than other mon- 
eyed capital in the hands of individuals, the capital of ail domestic bank- 
ing and other corporations being subject to taxation at the sarae rate, 
and it not appearing that the statute, in its practlcal opération, resulted 
in relieving the capital of private banking firms from equal taxation. 

Appeal from the Circuit Court of the United States for the District 
of Maryland. 

Bernard Carter and George K. Gaither, Jr. (Willis & Homer, on the 
brief), for appellant. 
John Y. L. Findlay and Léon E. Greenbaum, for appellees. 

Before SIMONTON, Circuit Judge, and PAUL and BKAWLEY, 
District Judges. 

BKAWLEY, District Judge. The National Banli of Baltimore 
âled its bill in the circuit court of the United States for the district 
of Maryland, complaining that certain législation of the state of 
Maryland, relating to the valuation and assessment for taxation of 
certain classes of personal property, was obnoxious to the provisions 
of section 5219 of the Kevised Statutes of the United States, and, hav- 
ing tendered the amount which it claimed was ail that was justly 
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due, injunçtion was prayed to restrain the mayor and city council of 
Baltimore' and its tax collector from collecting the amount charged 
against it in unfair discrimination. The injunçtion was refused, 
the bill dismissed, and the case is hère on appeal. (C. C.) 92 Fed. 
2^1). 

By the laws of Mary] and, ail the shares in national banks in the 
city of Baltimore are, for the purposes of state, county, and municipal 
taxation, required to be assessed and valued at their actual cash 
value. The bank makes its return annually to the tax commissioner, 
reporting, among other things, the priées at which any sales of its 
stock hâve been made during the year; and after deducting from its 
list of securities any which by law are exempt from taxation, and its 
real estate, which is separately taxed, the actual market value of the 
tvhole of the capital stock, less such déductions, is charged against 
the bank, which pays for ail of its résident shareholders at such a rate 
of taxation as is flxed each year for city purposes by the mayor and 
city council of Baltimore. Such rate for the year 1897 was |2 on 
every flOO of the assessed value of ail property within the city limits, 
except in certain territory annexed since 1888, wherein, by virtue of 
the act of assembly of that year, the rate of taxation was ûxed at not 
exceeding 60 cents on every flOO of taxable property for a term of 
years, which expires in 1900. The shares of the complainant bank 
were assessed, for the purposes of state, county, and city taxation for 
the year 1897, at |112.34 per share; their book value for that year 
being about |140 per share. The bill charges that by the act of as- 
sembly of Maryland of 1896, c. 143, a new section, to be designated 
as section 201, was added to article 81 of the Code of Public General 
Laws of Maryland. It is this section which gives rise to the contro- 
versy. It is as follows: 

"Sec. 201. (1) AU bonds, cei'tifleates of indebtedness, or évidences of debt, In 
whatsoever form made or issued by any public or private corporation incorpo- 
rated by this state or any otlier state, territory, district or foreign country, 
or issued by any state (except tlie state of Maryland), territory, district or 
foreign country, not exempt from taxation by the laws of this state, and owned 
by résidents of Maryland, shall be subject to valuation and assessraent to the 
owuer thereof in the county or city in which such owners may respectively 
réside, and they shall be assessed at their actual value in the market, aud such 
upon which no interest sliall be aetually paid, shall not be valued at ail, and 
there shall be paid upon such valuation thirty cents (and no more) on each one 
hundred dollars for county, city and municipal taxation in such county or city 
of this state in which the owner may réside. (2) Ail shares of stock or 
shares in any bank, other than a national banlv, or in any company or corpora- 
tion incorporated by or located in and doing business in any other state, or 
District of Columbia, or in any territory or foreign country, owned by rési- 
dents of this state, shall be valued and assessed for the purpose of state, county 
and municipal taxation to the owners thereof in the county or city in which 
such owners may réside, and said shares shall be assessed and valued at their 
actual value in the market and those upon which no dividend shall be aetually 
paid, shall not be yalued at ail, and upon the valuation so made the regular rate 
of taxation for state purposes shall be paid, and there shall also be paid on such 
valuation thirty ceuts (and no more) on each Imndred dollars for county, city 
and municipal taxation in such county or city of this state in which the owners 
may réside." 

Section 194, c. 120, of the same act of 1S9(), provided for the valua- 
tion and asses^sment of ail bonds, certificates of indebtedness, or evi- 
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dences 6f defet tipon a sliding scale, according to the rate pf interest 
therein stipulated to be paid, those bearing interest at 6 per centum 
to bé aèsessed at 50 per centum of tlieir face vaine, those bearing in- 
terest àfS per centum to be assessed at 41f per centum of their face 
value, and m on, the rate of assessment diminishing in proportion to 
the lowering of tbe rate of interest. This section was brought to 
the attéûtioh of the court by way of amendment, which alleged that 
section 194, so far as it relates to bonds, certificates of indebtedness, 
or évidéiicès of dèbt, made or issued bj corporations or by states, etc., 
was repéaledby chapter Î43, above cited, but that the same, so far as 
it relates to certificates of indebtedness issued by any individual or 
flrm, isstill Ih force and opération. To this amendment the défend- 
ants demuri-èd, and the demurrér was sustained. 

Sections i4S and 194 both provide for a mode of valuation and 
assessment of certain kinds of personal property at a' différent and 
lower valuation than that of national bank stock, and, in the view of 
the complainànt, either ife equally obnoxious. The main contention 
being over section 201, fui'ther référence to section 194 does not seem 
to be nëoessary. The sole question is whether the scheme of valua- 
tion and assessment ôf thè property and crédits therein specifled, 
which providès that no mote than 30 cents on each |100 of valuation 
thereof shall be paid for state, county, and municipal taxation, while 
the shat^s of national banks are taxed for municipal purposes at 
the rate of |2 hpon every flOO of valuation, is in accord with the re- 
striction éffibodied in section 5219 6î the Eevised Statutes of the 
United States, providing that the taxation of such shares "shall not 
be at a grëater rate tban is assessed upon other moneyed capital 
in the hands of individual«." If the subjects of taxation enumerated 
in section 201 are "moneyed capital," within the purview of section 
5219 of the Revised Statutes, it would foUow as of course that the 
çomplainauts are entitled to the relief sought, for it is only by virtue 
of said section that the states or municipàiities haye the right to tax 
national bank shares at ail, and any such taxation inust be in accord- 
ance with the limitations therein prescribed. 

It is not contended that the législation in question was inspired 
by any sentiment of hostility to the national banks, or that there was 
any intention to make an unjust discrimination against them, but 
it is claimed that in the practical opération of this System of taxation 
an unjust discrimination, obnoxious to section 5219, is effected; the 
main contention being that certain private bankers, whose business 
is compétitive with the national banks, by investing their capital in 
the securities mentioned in section 201, which are valued and as- 
sessed at 30 cents on the |100, hâve thereby an advantage over the 
national banks, whose sUares are subject to taxation at the rate 
of $2 upon the f 100 of their valuation. The shares of ail incorj)orat- 
ed banks and trust companies in Baltiniore are assessed in like man- 
ner with the shares of the national banks, and are taxed upon the 
same valuation, and there is no claim that there is any discrimination 
in their favor. 

An examination of the tax laws of the state of Maryland shows a 
IJlain intention to bring within the range of taxation every kind and 
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description of property, real and personal. Deposits in savings 
banks, wliiclj, in most of tlie states, are from motives of public policy 
«xempted, are taxed at one-fourth of 1 per cent., and, after the 
enumeration of the many and varions subjects of taxation, Act 1896, 
c. 120, provides that "ail other property of every kind, nature and de- 
scription within this state, except as provided by the fourth section 
of this article, shall be valued and assessed for the purpose of state, 
county and municipal taxation to the respective owners thereof, in 
the manner prescribed by this article." Inasmuch as every other 
kind of property, including shares in every kind of corporation, is 
valued, assessed, and taxed at the same rate as are shares of national 
banks, — that is to say, at the rate |2 on every flOO, — it is manifest 
that the scheme of valuation and assessment provided in section 201 
is due to some other cause than to a désire to discriminate in favor 
of the kind of property embraced in 'that section. It is not difScult 
to flnd from the testimony in this case and in our knowledge of 
human nature the reasons for this discrimination. 

The taxation of personal property has always and everywhere been 
a vexations problem. Horses and cattle, vi^agcns and carriages, the 
implemeuts of husbandry and household furniture, — ail things, in 
fact, which are visible, and cannot readily be concealed, including 
therein shares in incorporated companies, vi'hich may be compelled 
by the law creating them to make returns, — are within compara tively 
easy reach of the tax assessors. But the great mass of personal prop- 
erty, in which the wealth of a country is invested, consisting of bonds 
and other évidences of crédit, which can be readily hidden, escape 
the eye of the assessor, and nothing is more conclusively settled by 
human expérience than that it is impossible to collect taxes upon this 
kind of property with any reasonable approach to accuracy or equal- 
ity, and this is not for want of long-sustained and earnest eiîort to 
accomplish it. There is a monotonous uniformity in the reports of 
the f allures of every System attempted, however stringent may be 
the législation, or however arbitrary or despotic may be the powers 
with which the assessors may be clothed. "nie heavy hand of the tax- 
gatherer always falls upon the widow and the orphan, upon trustées 
and guardians, whose estâtes are required by law to be revealed to the 
courts of probate, and upon those only whose consciences are un- 
usually scrupulous, and who, having least expérience in business, are 
least able to bear the burden, while the most inadéquate returns are 
invariably made by the rich, who are usually most ingenious in éva- 
sion, and most fertile in expédients to escape taxation. The resuit 
is that always and everywhere no appréciable part of such intangible 
property is reached by laws, however ingeniously framed or severely 
enforced. The heavy and ever-increasing rate of taxation in our 
cities makes this resuit inévitable. Safe investments are rarely 
found which yield more than 4 per cent., and, the rate of taxation 
being generally from 2 to 3 per cent., it is not to be wondered 
at that there should be endeavor to escape a burden Avhich takes 
more than half of their income. Evasion and downright perjury is 
the conséquence. The législation complained of is the outgrowth of 
this sLate of things, which is not peculiar to the state of Maryland, 
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but the lawmakers of that state, having in view tliat trait of human 
nature whicîx impels tlie man of average honesty to be, in matters 
of taxation about as honest as he thinlcs he can afford to be, liave 
endeavor-ed to bring hoarded wealth froni its hidiug, by tlie promise 
of taxation at a rate which would not be practically conflscatory, 
■with the resuit that over |50,000,000 of property bas been returned 
for taxation which. had never before been brought ta light. Tlie ex- 
act figures are that before the passage of this act |6,481,047 was re- 
turned, the greater part of this amount belonging to trust estâtes, 
while in the year foUowing |58,885,000 was returned for taxation; 
and the précise question now presented for détermination is whether 
the valuation of this property for purposes of taxation at 30 cents 
on the |100 works such a discrimination against national banks that 
the courts should be compelled to déclare this législation void, as 
obnoxious to the provisions of "the statute of the United States in- 
tended to prevent hostile discrimination against national banks. 

It is obvions, from examination of the whole scheme of taxation of 
which section 201 is part, that it was inspired by no spirit of hostility 
to the national banks, or to corporations generally; for the state 
banks and trust companies, which do a business similar to that of the 
national banks, are on precisely the same plane with them, and ail 
corporations chartered by the state of Maryland are assessed at the 
same rate. That bonds and other évidences of debt are in a certain 
sensé moneyed capital can hardly be disputed, for any monéy invested 
in commercial or manufacturing enterprises is in one sensé moneyed 
capital. A lawyer's investment in his books, a mechanic's invest- 
ment in his tools, represent capital which is measurable in terms of 
money; but obviously the congress, if it had intended to include in 
its inhibition ail capital in f orm of investment, would hâve used some 
such comprehensive term as "personal property," and it must be as- 
sumed that the words "other moneyed capital" were employed delib- 
erately, to dénote more restricted forms of invested capital. It seems 
to be the plain intention of this proviso to protect the corporations 
formed under the authority of congress from unfriendly discrimina- 
tions that would corne from the taxing powers of the states being 
exèrted in such a way as would enable their citizens, engaged in like 
business, to compete with the national banks upon unfair and un- 
equal terms. Any législation which prescribed a lower rate of taxa- 
tion upon moneyed capital in the hands of individuals than that im- 
posed upon the moneyed capital of the banks would clearly fall within 
the inhibition, and it would be eqùally obnoxious, whether this re- 
siilt was accomplished indirectly or directly. If the législation com- 
plained of was framed with the intent or if its necessary conséquence 
is to fbster such unequal compétition, then it must fall under con- 
démnation ; for, the right of the state to tax thèse shares at ail be- 
ing given by congress, it must be exercised in accordance with the 
limitation prescribed, which in terms provides that such taxation 
shall not be at "a greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of such state." It is 
equality of assessment with other moneyed capital that is sought to 
be attained by this proviso, not equality with personal property gen- 
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erally. Eailroad companies, manufacturing or mining companies, 
and the various commercial enterprizes in whicli capital is employed, 
are not within the contemplation of the proviso; for they do not 
come into compétition with national banks, and congress does not 
undertake to prescribe methods or limitations upon the taxation of 
such property. 

The words "moneyed capital" not having been defined by the stat- 
ute, it has been left to the courts to interpret them, and they hâve 
been so frequently considered by the suprême court of the United 
States that there is little difûculty in ascertaining what that court 
construes them to mean. The leading case is Mercantile Nat. Bank 
V. City of New York, 121 U. S. 157, 7 Sup. Ct. 826, 30 L. Ed. 895, and 
the last case is First Nat. Bank of Aberdeen v. Chehalis Co., 166 
U. S. 440, 17 Sup. Ct. 629, 41 L. Ed. 1069. In thèse two will be found 
a review of nearly ail of the décisions. It would serve no good pur- 
pose to restate them. The resuit of them ail is that "moneyed capi- 
tal" has been given a restricted meaning. It is the nature of the 
employment that fixes its character. Wherever money is employed 
in the carrying on of a business, the object of which is the making 
of profit by its use as money, it is moneyed capital. When such 
capital is invested in loans or securities of a permanent or temporary 
character, if it is so invested with a view to sale and reinvestment for 
the purpose of making money by the opération, it is moneyed capital. 
The securities themselves do not necessarily come within the défini- 
tion. In other words, moneyed capital is the tool or instrument- 
bonds and other securities are the material in and with which it 
opérâtes. 

The policy and purpose of congress was to protect the instru- 
mentalities created by it from unfair compétition, by requiring that 
ail persons engaged in like business should pay upon the capital so 
employed a like and equal rate of taxation. The true test is the 
nature of the business in which the person is engaged, and that can- 
not be determined by the character of the investment. Moneyed 
capital does not mean ail capital the value of which is measured in 
terms of money. It has been held that stocks and bonds of insur- 
ance, wharf, gas, and other miscellaneous corporations might be en- 
tirely exempted from taxation, although such companies may be en- 
gaged in business for the pecuniary profit of their shareholders, and 
employ moneyed capital in their opérations, because, from the nature 
of their business, they are not competitors with the national banks. 
So, too, municipal bonds may be exempted altogether from taxation, 
because they are not within the reason of the rule established by 
congress for the taxation of national bank shares, and the tax on 
Personal property generally is not the measure of the tax on shares 
of national banks. The exemption from taxation of savings banks 
has been sustained, although it seems clear that deposits are moneyed 
capital, because it has been held that their business does not come 
info compétition with natioijal banks, and because it is the obvious 
interest and policy of the states to promote their growth. The spé- 
cifie function of the national bank, as declared by subdivision 7 of 
section 5136 of the Bevised Statutes, is as follows: 
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y 'fTo exercise by Its board of directors, or duly authorized pfflqersor agents, 
suWect to law ail such incidental powers as shall be necessary to cany on the 
business of banking; by discounting and negotlâting promissory notes, drafts, 
bllls of exchange, and other évidences of debt; by réceiviilg deposits; by buy- 
ing and selling excliange, coin, and bulHon; by loaning money on personal 
seciirlty; and by obtalning, issulng w»d circulating notes according to the pro- 
visions of this title." 

The business of banking, as: deflned by Mr. Justice Matthews in 
the Mercantile Nat. Bank Case, supra, is of somewhat wider scope. 
It isas follows; 

"The business] of banking, as deflnèd by law and custom, consists in the issue 
of notes, payable on demand, jntended to circulate as money, where the bauks 
are banks of issue; in recel vlng deposits payable on demand; lu discounting 
commercial paper; making Ibans on collatéral security; buying and selling 
bills of exchaage; negotlâting loans; and deallng in negotiable securities 
issued by the government, state and national, and municipal and other corpora- 
tions." 

It will be observed that the '^dealing in negotiable securities" is 
not one of the ftmctions of the national bank prescribed by the law 
of its création. That is commonly considered the : business of a 
broker, but we are not required in this case to determfne whether or 
not it is the proper business of a national bank. 

The law is well settled that ahy législation which imposes a lower 
rate of taxation upon the capital of individuals engaged in the bank- 
ing business, as above deflned, than is imposed upon national banks, 
is obnoxious to section 5219. Whether the tax law of Maryland is of 
that character must now be dètermined. The section cOmplained of 
has already been cited. It provides, in substance, that ail bonds, 
certificates of indebtedness, or évidences of debt, and ail shares of 
stock in any bank or other corporation incorporated by any other 
state, owned by résidents ofMarj^land, shall be valued and assessed 
at their actual value in the market, and that taxes shall be paid on 
such valuation at the raté of 30 cents oh each |100. This section 
does not provide, nor putport to provide, either method of valuation 
or rate of taxation upon the capital of individuals engaged in the 
banking business. Its purpose, and its only purpose, ^as to bring 
within the range of a moderato taxation property which theretofore 
escaped ail taxation. If this section is stricken out, will the national 
banks be in any better plight? Would it follow that the capital 
of the firms of priva te bankers, which it is claimed éludes an equal 
share with them in the burden of taxation, could be brought within 
the reach of the tax assessor by its annulment ? 

The compétition claimed to be injurions arîses, it is alleged, in two 
ways — ^First, by the séndiug to Baltimore to be loaned large sums of 
money by corporations and companies outside of the state, the local 
holders of whose shares are taxed, by subdivision 2 of section 201, 
only at the rate of 30 cents upon ithe flOO of their holdings. How 
much of such foreign capital is brought to Baltimore, and to what 
extent and how such corporations are taxed in the states where they 
are incorporated, the record does not show. It does not seem possi- 
ble that the taxing or the nontaxing of Maryland shareholders of such 
corporations can hâve any effect upon such compétition, and it seems 
to be r.ntirely within the compétence of the state to omit altogether 
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from its list of subjects of taxation the holdings of its citizens in for- 
eign corporations, as the property of such corporations is generally 
taxed in the situs of their création, and other taxation is double taxa- 
tion. 

There is in the world a large amount of accumulated capital seek- 
ing investment,— a loan fund, national and international, which goes 
where it is wanted, as mobile as the beads of quicksilver. It éludes 
taxation everywhere, yet no community would willingly erect barriers 
against its coming. It is govemed by no law except the law of sup- 
ply and demand, and taxation to the point of confiscation of the 
shares of citizens of Baltimore in foreign corporations would be ut- 
terly futile to prevent such compétition, if the local conditions in 
that city promised a profitable return upon such capital. 

The second ground of contention is that private bankers in Balti- 
more, by investing their capital in the bonds, certificates of indebt- 
edness, and évidences of debt described in subdivision 1 of section 
201, upon vi'hich they are taxed at the rate of 30 cents upon $100, 
are thereby enabled to compete unfairly with the national banks. If 
that is satisfactorily proved, it would seem that the contention is 
meritorious. ' An examination of the record will disclose how far 
the contention is maintained. Thèse firms of private bankers not be- 
ing incorporated, it is impossible for us to ascertain what amount of 
capital is employed by them in the banking business which is compéti- 
tive with the national banks. It appears from the testimony that 
thèse firms are also brokers and promoters. The testimony of the 
complainant is that, by reports of commercial agencies, the aggregate 
capital of thèse firms is about $10,000,000. Thèse reports hâve not 
been verifled by any proof, and therefore can hâve little weight as 
évidence of the fa et. We are left entirely in the dark as to how much 
of this supposed capital is invested in government bonds, which are 
not taxable, and how much is invested in real estate and in the 
shares of local corporations, which are fuUy taxed, and how much is 
merely supposititious; for it is not an unheard of thing for men to 
get crédit for capital which they do not possess. And we are equally 
unenlightened as to the amount of capital retumed by thèse private 
bankers for taxation. One of them, examined by the complainant, 
testified that he made no returns of his capital as capital, but he 
was not înterrogated as to the amount of his capital; and he further 
testified that a great part of his business was in stocks of domestic 
corporations, which were fuUy taxed, and that he paid at the rate of 
30 cents on the bonds held at the time of assessment. One of the 
bankers examined by the défendants testified that his firm made fuU 
returns of its capital, and paid the f uU tax of |2 on the $100 thereon, 
and there was testimony that another firm did the same thing. The 
tax collector of the city of Baltimore testified that he did not know 
of any capital employed in the banking business that did not pay at 
the regular local rate, and that after this investigation was begun 
he summoned before him the bankers who were mentioned in the 
testimony for the complainant as paying only at the rate of 30 cents 
on the $100 on certain securities, and not upon capital, and, after a 
Learing and upon affidavits submitted, ''he was fuUy satisfled that 
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tbef wére patying on their capital at the regular city rate." He says: 
"I Mti satisfledi that the correct assessments were being made." 

Whatever may be tàe fact, the record f ails to sustain the conten- 
tion of the complainant that the capital of private bankers, employed 
in the bankinè business, in compétition with the national banks, is 
taxed at a lower rate than is the capital of such banks. That was 
the conclusion of the careful and learned district judge who heard the 
case below. His conclusions on questions of fact are justly entitled 
to great weight, and our examination of the testimony leads us to en- 
tire agreenient with him, although, on flrst impression, there seemed 
ground for suspicion, at least, that muoh private capital escaped its 
fuU shareof taxation, arising somewhat from the circumstance that 
it does not appear that in the tax laws of Maryland there is any pro- 
vision for the taxation of such capital eo nomine. It is asserted 
by the défendant that such capital is returnable for taxation under 
the clause of the tax law of 1896 which is as foUows: 

"AU dther property of every klnd, nature and description withln this state, 
except as provided by the fourth section of thls article, shall be valued and 
assessed for the purpose of state, county and municipal taxation to the re- 
spective owners thereof In the manner prescrlbed by thls artlclei" 

However that may be, we hâve the proof that some of the capital 
of private bankers is retumed and taxed at the full rate, and no suf- 
flcient proof that any material portion of such taxable capital is not 
returned. If there is an omission to assess and tax such capital 
at full rates, such omission is in no wise due to section 201, which 
does not relate to that subject, and annulment of that section would 
not remedy the evil complained of; for, as already stated, the design 
and effect of that section was to put upon the tax books a large 
amount of property, in the shape of invested capital, which before the 
passage of this act was not taxed at ail. 

There is nothing in the statutes of the United States relating to 
national banks which inhibits the states from differential taxation 
generally. State policy may legitimately dictate différent modes and 
rates of taxation. It may f oster some interests, and discourage 
others, by diversity in rates of taxation. If unrestrained by its own 
constitution, it may exempt altogether certain kinds of property for 
the purpose of building up mariufacturing industries. As Mr. Justice 
Bradley says in Bell's Gap R. Co. V; Pennsylvania, 134 U. S. 232, 10 
Sup. et. 533, 33 L. ÉdJ 892, in a case arising under the fourteenth 
amendment, which forbids the denying of the equal protection of the 
laws: 

"It may, if it cKooses, exempt certain classes of property from any taxation 
at ail, such as churche's, librarles,' and the property of charitable institutions. 
It ihay impose différent speiciflc taxes upon différent trades and professions, 
and may vary the rates of exeîse upon various products. It may tax real and 
Personal property in a différent mànner. It may tax visible property only, and 
not tax securities for tlie paj'rnent of money. It may allbw déductions for in- 
debtedness or not allow them. * * » But clear and hostile discriminations 
against particular persons and classes, especially such as are of an unusual 
character, uuknown to the practice of our governments, might be obnoxious 
to the coiistitutional prohibition." 

A law fa h" on its. face might be administered with an evil eye and 
unequal hand, moved by préjudice or favoritism or other improper 
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motives difficult of détection, so as to make an unjust and illégal dis- 
crimination; but there is no allégation or proof in tliis case that tlie 
assessing otïicers hâve failed to perform their whole duty, and the 
bill of complaint is not based upon anj derelictioii of duty on their 
part. 

There are many ditHculties inhérent in the nature of the subject 
which prevent the ascertainment with absolute certainty of the 
aniount of taxable moneyed capital employed by private baukers and 
brokers in the opérations in which they are engaged. It is within 
common knowledge that a great deal of business is done by such 
bankers with borrowed capital. The complainant bank itself fur- 
nishes an illustration. With a capital of $1,210,700, its loans and 
discounts, as appear by its last report, araount to |2,11G,442.47. 
Properly enough, it makes no retui-n of, and is not taxed upon, the 
securities in which its money is invested. It is taxed only upon its 
capital stock. It is quite within the range of possibility, if not of 
probability, that some of the private flrms of bankers, the integrity 
of whose returns is impeached at least by implication, may be con- 
ducting very large opérations in the securities in question upon bor- 
rowed money and with very little of their own capital. That might 
well be the case with bankers in good crédit, and known to be pos- 
sessed of large means; for the very essence of good banking is to 
make money for yourself by using the money of other people. 

That there should be $10,000,000 of taxable moneyed capital within 
easy reach of the all-devouring maw of the municipal taxgatherer, 
justly liable to a tax of |2 upon every flOO, which escapeis by the pay- 
ment of 30 cents upon the |100, is a proposition which requires proof 
to sustain it. No court could predicate a judgment upon such a vio- 
lent presumption, in face of the positive testimony of tlie officer 
whose duty it is to assess, and whose character and capacity is unim- 
peached, that ail such capital is correctly assessed, and that the full 
city rate is paid thereon. AU tliat can be fairly claimed by the com- 
plainant is that some of thèse bankers do not make returns of their 
capital, because the law does not speciiically require it, and tliat some 
moneyed capital thereby escapes the full rate of taxation. IIow 
much of this capital thus escapes we liave no means of determîning. 
The fact that some property escapes taxation, not shown to be an ap- 
jireciable portion of the whole, furnishes no ground for relief. In 
Hepburn v. School Directors, 23 Wall. 4S0, 23 L. Ed. 1 12, it was con- 
tended that no municipal taxes could be coUected upon shares of the 
national bank, because by the laws of Penusylvania otlier moneyed 
capital in the hands of individual citizens was exempt from taxation ; 
and it was shown that in the borougli of Carlisle, where the bank was 
loeated, ail mortgages, judgments, recognizances, and moneys owing 
upon articles of agreement for the sale of real estate were exempt 
from taxation, except for state purposes. Says Cliief Justice Waite: 
"It could not hâve been the intention of congress to exempt bank 
shares from taxation because some moneyed capital was exempt; 
certainly there is no presumption in favor of such an intention. To 
hâve effect, it must be manifest." The decree of the circuit court iS 
afflrmed. 

100 p.— 3 
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TJNITED STAïBS v. BARKBR. 

(Circuit Court of Appeals, Third Circuit. Febnmry 16, 1900.) 

No. 18. 

1. PosTMASTERS— Action on Bond— Faildrb to Account fok Monet Oedbrs. 

It Is not essentlal to support an action on the bond of a postmaster for 
failing to àccount for inoney orders which were made upon blank forma 
Intrusted to Wm for hl» use, and whlch bave been pald by the offices on 
whlch they were drawn, and In due course charged to his account on the 
books of the department, that It should be proved that he actually re- 
ceived the jmoney therefor. 

2. Samb. 

TJnder section 1243 of the régulations of the post-office department, vrhich 
requires postmasters to keep theit blank money order forma in their own 
eustody and under loek and key, and states that they will be held respon- 
sible for any loss whlcli the department may sufler arlsing from fraud 
made possible through a- disregard of such régulation, where a postmaster 
negUgently delivers blank orders to a stranger, and they are fiUed up, the 
name of the postmaster forged thereon, and they are pald by the offices 
on whlch they are drawn, and In due course charged to the account of such 
postmaster In the books of the department, it becomes his duty to account 
for such orders, and on his refusai to do so the amount pald thereon may 
be recovered In an action on his bond. 
8. Same. 

The déclaration In an action oti a postmaster's bond, conditloned as re- 
quired by statute for a money-order office, alleged thart the postmaster 
did not perform ail of the duties and obligations imposed upon him by the 
law and the rules and régulations of the post-office department, in that he 
failed to account for a certain number of money orders of great value, to 
wit, of a value stated. In support of such déclaration, a duly-certifled tran- 
scrlpt from the books of the department, showing such orders paid and 
charged to defendant's account, was Introduced in évidence, together with 
proof of demand and refusai to pay the balance thereby shown. In dé- 
fense évidence was introduced showing that the postmaster's assistant 
had delivered such orders in blank to a stranger, on bis claim that he was 
an inspecter, and that they had subsequently been fiUed out, and the 
postmaster's signature thereto forged. Held:, that such évidence did not 
establlsh a varlance between the proof and the déclaration by showing 
that the government's cause of action was in tort, and not in contract on 
the bond, for a fallurô to account for the orders intrusted to the post- 
master's eustody, and that the direction of a verdict for défendant on that 
ground was error. 

In Error to the District Court of the United States for the Eastern 
District of Penhsylvariia. 

James M. Beck, for the United States. 
Richard S. Hunter, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GEAY, Circuit Judge. This case cornes before the circuit court of 
appeals upon a writ of error directed to the district court for the 
Eastern district of Pennsylvania, and issued at the instance of the 
United States, to reverse a judgment entered upon a verdict for the 
défendant in error in the court below. The proceeding was an action 
in assumpsit by the United States against Thomas H. Barker on a 
bond given by John Breen, as postmaster at Gladwyne, Pa., executed 
by Breen as principal, and by the défendant and William B. Crawf ord 
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as sureties. Separate actions were begun against the postmaster 
and his sureties, but the three cases were tried together, and counsel 
hâve agreed to rest the suits against Breen and Crawford upon 
the final issue in the présent case. The défendants severally pleaded 
non assumpsit. The government in its statement, which was drawn 
as long ago as 1895, at the commencement of the suit, averred the 
exécution of the bond, setting it forth in full,'and by way of breach 
alleged that: 

"The said John Breen did not faithfully discharge ail of the duties and trusts 
imposed on him either by law or the régulations of the post-office department 
of the United States, and did not perfoi-m ail of the duties and obligations 
imposed upon or required of him by law, or the rules and régulations of the 
said department in connection with the money-order bitsiness, in that hereto- 
fore, to wit, upon the 2(5th day of August, 1893, the said John Breen, in viola- 
tion of the duties and trusts imposed on him, failed, neglected, and refused to 
account for a large number of money orders of great value, to wlt, of the value 
of $1,103.93, as aforesaid." 

The government first offered in évidence a certifled copy of the 
postmaster's bond executed by John Breen as principal, and Thomas 
H. Barker and William B. Crawford as sureties, in the sum of $2,500, 
dated February 16, 1892, and conditioned as follows: 

"Now, the condition of thls obligation Is such that if the said John Breen 
shall faithfully discharge ail tlie diities and trusts imposed on him, whether 
by law or the rules and régulations of the post-oflice department of the United 
States, and shall also perform ail of the duties and obligations imposed upon 
or required of him by law or the rules and régulations of the said department 
in connection with the money-order business, then the above obligation shall 
be void; otherwise, of force." 

TJnder section 889 of the Kevised Statutes, the United States at- 
torney further offered in évidence a true and correct transcript from 
the money-order account books of the post-office department of the 
account of John Breen, postmaster at Gladwyne, duly certifled to by 
the auditor for the post-offlce department, showing a balance of 
$1,103.93 due the government on August 26, 1893, arising by reason 
of 12 domestic money orders issued during the month of August. 
The counsel for the government also offered in évidence, under sec- 
tion 890 of the Revised Statutes, the duly-certified copy of the paper 
on file in the ofiice of the auditor for the post-office department, show- 
ing dcmand made upon John Breen, as postmaster, for the amount of 
the balance due under the account, on the 13th day of April, 1895, 
and upon the sureties for the same, on April 16, 1895, and put in évi- 
dence a copy of the authorized rules and régulations of the depart- 
ment in force while Breen was postmaster, and, in particular, called 
the court's attention to sections d59 and 1243. Section 459 of the 
régulations reads as follows: 

"Commissions of Post-Office Inspectors to be Demanded. To avoid Impost- 
ures, postmasters should always insist upon the exhibition of commissions of 
persons representing themselves to be post-ofBce inspectors, unless such persons 
are personally known to them to be such officers. Every post-office Inspecter 
earries a commission signed by the postmaster gênerai." 

Section 1243 reads: 

"Postmasters Eesponsible for Loss of Money-Order Forms. Postmasters 
must keep their stock of blank money orders and advice forms in their own 
custody, under lock and key, in some place of security, to which unauthorized 
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persons cannot ha-v;ç_ , Rccess, and they will be held responslble for any loss 
wli'ieh tlie departaifeit ' inEiy suffier arising f rom f raud made possible tUrough 
a disregard of tlils régulation.'' , i 

The def endant's; Gouneel called John Breen, the postmaster, his 
wi.fe, who acted, as assistant postmaster, and Messrs. Barker and 
Crawford, the two sureties. It appeared from the defendant's évi- 
dence that, on or ahout August 13, 1893, a stranger had called at 
the Gladwyne post oiflce, and asked for the postmaster. Mr. Breen 
was not in, having goae to Manyunkto attend to some private busi- 
ness. The stranger told Mrs. Breen that she "would do," and that 
he was a post-office ihgpector, and that he wished "the money-order 
blahks of the office." He stated as his reason that the goverument 
waS; going to dispense with several money-order offices, because 
there was not enough business done to justify the necessary clerk 
hire. Seeing that Mrs. Breen hesitated, he handed her a "slip of 
paper," which appeared to be a "printed form of tho United States 
government, and had on it two sigiiatures," whose she did not re- 
member, although one of them "seemed to be familiar." She had 
heard of a post-office inspecter of the Same name. She then went 
to the safe, and got the money-order book, which happened, as it 
appeared, to contain exactly 11 blank money-order forms, and gave 
it to him. She also took ont of the safe "the books" and "everything 
pertainiûg to the money-order dej^rtmçnt," but he said "that some- 
body else would corne to look at them." She did not require any re- 
ceipt for the forms, ^'He said the government would notify them," 
and drove away in the buggy in which he had corne. 

At the défendants reqnest, the goverument produeed at the trial 
11 moi^iey orders, numbered, consecutivèly, 40 to 30, inclusive, pur- 
porting to hâve been issued and to be signed by John Breen, as post- 
master, at the Gladwyne pùst office, August 14, 1893. They were 
drawn on several différent post offices in Rhode Island, and bear 
the évidence of having been paid by the offices' on which they were 
drawn. Each order appeared to hâve been paid a day or so after 
its issuance, and bore the stamp of its paying office, and the receipt 
of its payée. With thèse 11 money orders, the défendant offered in 
évidence eleven "letters of advice," which in nuOiber and date and in 
other particulars corresponded with the money orders. The défend- 
ant also offered 39 applications for money orders, which corre- 
sponded with the money orders issued by Mr. Breen up to No. 40. 
It was admitted at the trial that the signatures of the postmaster 
on the 11 money orders numbered 40 to 30 were forged. It was also 
shown that the stamp of the Gladwyne post office on thèse 11 money 
orders was slightly différent from the genuine stamp. The 11 money 
orders were for |100 each, and corresponded in amount with the 
charge made in the account, and for which the government had asked 
a reimbursement. . The postmaster himself admitted that in other 
respects the account as statéd by the department was correct, and 
that the $1,103.93, the amount sued for, had evidently référence to 
the 11 money orders in évidence, the fées and commissions on the 
same making up the |3,93 additional. The rest of the defendant's 
évidence went to other questions, which did not affect the case. 
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At the close of defendant's testimony, the plaintifï offered certain 
points for the considération of the court. After liearing argument 
ou both sides, the learned judge of the court below chargea the jury 
as follows; 

"Under my view of the case, it will be unnecessary for me to pass upon tlif 
plaintiff's points. The stenographer will talje the charge down. noting an 
exception for the plaintiff. 'ïhe government's statement puts its case itpon 
the failure of the postmaster to account, the précise language being: 'In viola- 
tion of the duties and trusts imposed upon him, failed, negleeted, and refused 
to account for a large number of money orders of great value, to wit, of the 
value of $1,103.93, as aforesaid.' That being the charge, and it appearing by 
the évidence, and fcy the concession of the govemment, that the postmaster 
never had the money in his hands represented by thèse orders, but that the 
government's case rests upon an alleged failure of duty either imposed by stat- 
ute or by régulation, — in other words, upon an alleged tort said to bave beeu 
eommitted by the défendant, — the court is of opinion that there is a fatal vari- 
ance between the proof and the allégation, and therefore there must be a ver- 
dict for the défendants in each of thèse cases. The jury is so histructed aecord- 
ingly." 

Exceptions were duly taken to this charge by the counsel for the 
government, and a bill of exceptions duly signed, and upon a writ 
of error the cause is before this court for review. Of the several 
assignments of error, only the last need be referred to, which al- 
lèges that the judge erred in charging the jury as above set forth. 
This raises the question whether there \¥as a material variance be- 
tween the plaintiff's allégations in his statement of case and the 
proofs at the trial. In the conduct of the money-order business, 
blank forms for money orders are delivered by the post-office depart- 
ment to money-order postmasters, carefuUy numbered, and chargea 
to their account. No money orders can be issued except by the use 
of thèse forms, and noue others would be paid. Their value, and 
the importance of their being safely kept, are obvious; lience the 
régulation of the post-ofHce departnient, which may be again quoted, 
as follows: 

"Postmasters must keep their stoelv of blank money orders and advice forms 
in their own cnstody, under lock and key, in some place of security, to which 
unauthorized persons eannot hâve access, and they will be held responsible for 
any loss which the departnient may suffer arising from fraud made possible 
through a disregard of this régulation." 

This régulation prescribes one of the duties of a postmaster for 
the performance of which he gives bond. Tlie duty thereby imposed 
is an absolute one, and its breach undoubtedly would constitute a 
forfeiture of the obligation of the bond. In this case, the violation of 
this clearly-prescribed duty rests upon évidence which is not dis- 
puted; indeed, upon the testimony produced by the défendant himself. 
It is that a totally unauthorized person appeared at the post office 
In the absence of the postmaster, and induced his wife, who was his 
assistant, by the artifice and déception hereinbefore stated, to deliver 
up to him the post-office blanks, 11 in number, which it appears were 
afterwards so filled out as to procure money to be paid upon them 
at distant post offices. The money so paid was reported to the post- 
office departnient, and charged up against the postmaster whose bond 
is in suit. The amounts paid on thèse fraudulently issued orders 
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were priJna facie propeiiy chargeable to said postmaster, and the 
governinent, through the department, made a proper demand upon 
him to aecount for the money paid by the govemment upon them. 
In other words, the postmaster at Gladwyne "was accountable" for 
the amount qf money so demanded. He failed to aecount, alleging 
as his excuse therefor the facts and circumstances attending the ab- 
straction of thèse identical money-order blanks, as hereinbefore set 
forth. It is to be observed that the facts and circumstances alleged 
as an excuse for not accounting are put in évidence by the défendant, 
and do not appear in the plaintilï's case. The question then arose 
before the court below, and arises before this court, wbether the dé- 
fense thus set up by défendant is good in law. 

We say that this question ariseS hère, because, in the view we 
take of the case, its proper détermination will décide the question as 
to whether the leamed judge below erred in his opinion that there was 
Buch a variance between the allégation of the plaintifE in his state- 
ment of case and the proof as required him to give peremptory in- 
structions to the jury to find for the défendant. This action is ex 
contractu on the undertaking of the bond, the obligation of which was 
to become fixed by the want of a faithful performance by the post- 
master of the duties imposed upon him by law and régulation. It 
niattered not whether that breaeh of duty amounted to a tort or not, 
the action on the bond was still ex contractu. The government, as 
plaintiff, in its statement of case, after setting forth the bond and its 
condition, charged that the said Breen did not faithfully discharge 
the duties and trusts imposed on him by law and régulation, in that 
the said Breen "failed, neglected, and refused to aecount for a large 
number of money orders of great value, to wit, of ti"» value of 
11,103.93, as aforesaid." The plaintiff then averred that, by reason 
of the premises, the said bond had "become forfeited," and the ac- 
tion had "accrued to the said plaintiff to demand and liave from 
the said défendant the said sum of |1,103.93, with interest as afore- 
said," etc. The department's aecount with Breen showed cash paid 
by the government, through postmasters in Rhode Island, on 11 
money orders, purporting to be issued by Breen, and shown to be 
upon blank forms intrusted to his safe-keeping, and for use in the 
money-order business. The department was rigbt in demanding the 
amount named in thèse so caUeîi orders from Breen, and, upon his 
neglect or refusai to aecount for or pay the same, suit was properly 
brought by the district attorney for the Eastern district of Penn- 
sylvania to recover the same, and the government sustained its prima 
faeie right to recover by, showing, first, a certified copy of the post- 
master's bond, and then, under section 889 of the Eevised Statutes, 
a true and correct transcript from the money-order aecount books 
of the post-office department, showing the balance of $1,103.93 due 
the government on August 26, 1893, by reason of certain domestic 
money orders issued during the month of August, the failure to ae- 
count, and the demands made upon Breen and sureties, ail as here- 
inbefore set forth. As a défense to this prima facie case, the de- 
fendant produeed testimony that Breen had never received the 
amount claimed, or any part thereof, on aecount of the money orders 
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or any other account. If, with proof of tliis fact, Breen had been 
nble to show the 11 blank forms, numbered from 40 to 50, inclusive, 
received by Mm from the department, the case of the plaintifE would 
hâve been met by a perfect défense. So far from showing this, 
Breen, by his own testimony and that of his wife, showed that thèse 
11 forms, instead of having been safely Icept by him under lock and 
]cey, and ont of the reach of any unauthorized person, as required 
by his duty, were actually delivered by his wife, acting as assistant 
postmaster, to an entirely unauthorized person, fraudulently repre- 
senting himself as a post-oiflce inspecter. The inference was irré- 
sistible from thèse facts that this négligent conduct enabled thèse 
orders to be fraudulently imposed upon the Rhode Island postmasters, 
and the money of the government obtained for the same. This 
state of things did not excuse Breen from the duty of accounting 
for thèse fraudulent orders. To say that it did would permit him 
and the other défendants in the suits to interpose his négligence as 
an excuse for not performing his duty to account. There can be 
no doubt of Breen's responsibility for the négligence of his wife, 
whom he had placed in the position of assistant i>ostmaster. Breen 
failed to account for the money obtained through his négligence 
upon thèse orders. Under the circumstances, we are of opinion that 
it was his duty to hâve so accounted. It would be a casuistry that 
dealt with shadows and not with substance, to say that thèse so- 
called "orders" were not orders at ail, because they had been fraudu- 
lently issued, and that Breen's name had been forged, and never 
really signed to them, and that, therefore, no orders, properly so 
called, were unaccounted for, as alleged in the statement of case. 
They were paid as orders by the Ehode Island postmasters, charged 
against Breen as orders, and sufflciently described as orders which 
had not been accounted for in the statement of case. The words 
''to account for," as used in the statement of case, are not to be con- 
ftned in meaning to a settlement for, and payment of, money actually 
received. By common usage, they may extend to the act of explain- 
ing or giving a satisfactory excuse for a given state of things. If 
the putting ont of thèse money orders, and the fraudulent obtaining 
of money thereby from the Rhode Island postmasters, could hâve 
been explained as due to something else than négligence of Breen, 
they might hâve been sufflciently accounted for, and the suit on the 
bond would hâve failed. 

For the reasons hère given, we are of opinion that there was no 
material variance between the allégation and proof, by which the 
défendant was surprised. The proofs upon which the averment of 
variance was founded were introduced by the défendant. There, 
therefore, could hâve been no surprise, and the essentials to a fatal 
variance are wantiug. We think, therefore, the learned judge erred 
in his instructions to the jury, and the judgment below is reversed, 
and the case remanded, with directions for a new trial. 
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AMBKICAN SUEETY CO. OF NEW .JfORK v. WORCESTER CYCLE ilFG. 
: , , , , Ct|. jjt al. ; ' 

• (Circuit Court, D. Connecticut. : March 7, 1900.) 

' .^^,,,, No. ' 97.5. 

1. CHATTEfj MORTGAGBS — DESCRIPTION OF PrOPBRTY — InCORPORATING ScIIBD- 

ULBS BY RePERENOB. 

The Conuecticut statutes, which require a chattel mortgage, where 
possessioii Is retàined by the mortgàgor, to be executed, ackiiowledged, 
and recorded as mortgages of land» and require the latter to be "sub- 
Bcribed" by the grantor, do not rendçra chattel mortgage invalid because 
the property is described in schedvUes therein referred to as "attached and 
made a part hereof," althoitgh silch schedules are not subscribed, where 
they are recorded as a part bf thè mortgage, and no question of their 
identity lëmade. ' i .. 

2. FEDERAL Courts— FoLLOwiNG State Décisions— Law of Chattel Mort- 

gages. ,,,:,. 

While chattel mortgages are instruments of gênerai use, each state lias 

the right to détermine for itselt under what circumstances they may be 

executed, the extent of the rights' 'eonferred thereby, and the conditions 

of their valldity, and the décisions of the courts of a state, determining 

, , the local law in that regard, will be followed by the fédéral courts. 

3. Chattel Moktgages— After-Acquired Phopebtt — Law of Connecticut. 

Ûnder the law of Connecticut, as settled by the décisions of its courts, 
a chattel mortgage is invalid as to after-acqulred propérty, 'as against thivd 
parties, unless the mortgagee has actually taken possession of sucb prop- 
érty before other rights intervene. 

Final Hearing on a Bill for the Foreclosure of a Mortgage. 

Henry C. Wilcox and Watrous & Day, for complainant. 
; C. Walter Axtz, for défendant Worcester Cycle Mfg. Co. 

Butler, Notman, Joline & Mynderse, for défendant Central Trust 
Co. of New York. 

Seymour C. Loomis, for défendant - Charles C. Goodrich. 

Breed & Abbott, for défendant Burnett Nash. 

: I TOWNSEND, District Judge. The status of the défendants herein 
is shown bv the various décisions in Central Trust Co. of New York v. 
Worcester Cycle Mfg. Co- (C- C.) 86 Fed. 35, 90 Fed. 584, 91 Fed. 212. 
Final hearing on bill to' f oreclose flrst mortgage of the plant of said 
Worcester Cycle Manufacturing Company in Middletown, Conn., 
made by one Boyd to the General Electric Company, and assigned 
for value to this complainant. . The défendant the Worcester Cycle 
Manufacturing, Company is now the owner of the equity in said 
propérty, the défendant Goodrich is the trustée in iusolvency of said 
Worcester Cycle Manufacturing Company, the défendant Smith is 
the receiver of said company, and the défendant the Central Trust 
Company is the ovyner of a second mortgage on said propérty. 

The défendant Goodrich contenda that: 

"The mortga^ge is invalid, so far as the Personal propérty is coneerned, be- 
cause the deed does not contain a particular description thereof, and because 
it is not executed neeording to the law of Connecticut. * * * Because tlie 
propérty is described in schedules, which are not inseparably aunexed to, but 
are referred to in tlie body of. the deed, the mortgage is invalid, not only as 
contraveuTDg the statute l'equiriiig tliat it should be subscribed, but alsô as 
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contravening, or liither as fnJliiif; to fallill, tlie condition of tlio statute wljich 
requires, in ovder tliat the movtgage shoukl be Talirt, that a particular descrip- 
tion of the property sliould be contained in the deed of mortsage." 

The language of the mortgage deed, as to the personal property, 
is as follows : 

"Tlie said grantor does hereby ftirthermore sell, assign, tvansfer, and set 
over imto the said grantee the pei>onal property and fixtures now located on, 
or attached to. the premiscs ahove descrilied, and as more particulavly set 
forth in the list hereunto attached and ]nade a part heveof; said list beiug 
designated as follo-\vs: 'A,' mauul'actured stock; 'B,' stores; 'C,' fixtures; 'U,' 
small tools; 'E,' tools and machinery." 

The deed was dulj' subscribed, and it, and the lists attached thereto 
as stated, were duly recorded as one instrument in the tovvn clerk's 
office. The lists were net signed. Ko question is raised as to their 
authenticity or accuracy. 

Tlie provisions of section 3016 of the Connecticut General Statutes 
in regard to chattel mortgages are as follows: 

"When any manufacttiring or mechanical establishment shall be mortgaged 
by a deed containing a condition of defeasance and a partictilar description 
of such Personal property executed, acknowledged and recorded as mortgages 
of land, the rétention by the mortgagor of possession of such Personal prop- 
erty shall not impair the title of the mortgagee." 

Tlie . , .vision as to exécution of mortgages is as follows: 

"Ail conveyances of land shall be in Avriting, sealed by the grantor and sub- 
scribed with his own hand, or with his mark with his name thereto annexed, 
or by his attomey." 

This mortgage was given to secure the purchase priée of the 
property. 

Counsel for complainant claims that the word "subscribed," in the 
Connecticut statute, has no greater force than if the word "signed" 
had been used, and that "a schedule annexed to a mortgage, when 
the mortgage refers to it as annexed and as containing a descrip- 
tion of the articles mortgaged, is clearly a part of the mortgage." 
Counsel for the trustée cite the rule laid down in Htone v. Marvel^ 
45 N. H. 481. as follows: 

"The word 'subscribed,' when used in référence to the authentication of a 
writing or document, ordinarily implies that the name of the party who sub- 
scrlbes is set, by him or his authority, at the bottom or end of the writing or 
document." 

This rule has been repeatedly applied to wills and to papers where 
the question was whether they had been so subscribed as to sat- 
isfy the statute of frauds. 

In Weeks t. Maillardet, 14 East, 568, and Belknap v. Wendell, 21 
IV. H. 175, the mortgages referred to certain chattels as "the fol- 
lowing goods and chattels," or described them as the whole of cer- 
tain property, "as per schedule annexed." The courts held that 
the schedule, if contemporaneously annexed, formed part of the deed, 
because without it the instrument would he insensible. In Weeks 
v. Maillardet, Lord EUenborough, quoting the légal maxim, "Verba 
relata hoc maxime operantur per referentiam ut in eis in esse vi- 
dentur," said : "Unless the schedule was co-existing with the deed. 
and formed part of the obligation, the deed would hâve no object 
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to operate upon, and there would be no duty to be performed by either 
party." The cases cited by couûsel for the trustée merely support 
the doctrine, not questioned'lierein, that the word "subscribed" ordi- 
narily means, or must mean, *'signed at the end," or that a docu- 
ment containing testamentary provisions must be subscribed. No 
case bas been cited which holds that such a paper, attached to and 
made a part of an instrument, where it is sufticiently identified, is 
not incorporated in the instrument itself. As is said in a citation 
in the brief of counsel for the trustée: "One of the objects of thèse 
provisions, i. e. concerning 'subscribed,' is to insure the identity of 
the instrument. Another object is to prevent fraudulent additions 
to, or altérations of, the instrument." Where the document referred 
to is insufflciently identified, or where there is danger of fraud, 
or where the intention of the party cannot be sufficiently determined 
from the character of the description or from the signature, the 
courts refuse to consider it as a part of the instrument in question. 
On the other hand, where no such questions are involved, such réf- 
érence has been repeatedly held to be suflBcient. 

In the leading case of Habergham v. Vincent, 2 Ves., Jr., 204, Lord 
Chancellor Loughborough held that it must be considered as "in- 
grafted in the will." He then says: 

"I cannot eonceive but that a will may be good by référence to some other 
paper, no matter what. When the thing referred to is ascertalned, it is as 
much a part of the will as If it was within the sheets." 

In Newton v. Society, 130 Mass. 91, 93, the court held as foUows: 

"If a will, executed and wltnessed as required by statute, incorporate in it- 
self by référence any document or paper not se executed and witnessed, 
whether the paper referred to be in tlie form of a will or codicU, or of a deed 
or Indenture, or of a mère list or mémorandum, the paper so referred to, if it 
was in existence at the tlme of the exécution of the will, and is identified, by 
(Sear and satisfactory proof, as the paper referred to therein, taises effect as 
part of the will, and should be admitted to probate as such." 

In this case the statute referred to provided that a will should 
be "subscribed," and that no will except such as is mentioned in 
this chapter should be effectuai. To the same effect are Brown v. 
Clark, 77 N. Y. 369, 377; Tonnele v. Hall, 4 N. Y. 140. The New 
York statute (2 Eev. St. p. 63,; § 40) provided that every will should 
be "subscribed by the testâtor at the end of the will." In the lat- 
ter case the will consisted of eight sheets of paper, fastened to- 
gether, as in the case at bar. In the body of the will référence was 
made to a copy of a map thereto annexée, the original being on 
file in the ofiice of the register. The court held that the object of 
the change in the statute from the word "signed" to "subscribed" 
was to insure a signature of authentication, and that if the instru- 
ment referred to, whether executed or not, was sufïiciently identi- 
fied, it was established as strongly as if it had been repeated in the 
will Verbatim. Judge Jewett says: 

"If the map on flle in the register's ofBce, or a reduced copy of it annexed, 
may be tteated as a part oif the instrument, and I thinlj it may, * • * Its 
contents must be incorporated and distributed la it to the extent of the several 
références made to it, at the places where made, aud thus the contents of the 
paper to which the Instrument refers Wll be dèemed constructively insertéd 
before the point Is reached where the subscription by the décèdent and sign- 
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iiig by the witnesses are made. The map then becomes iucorporated in the 
instrament subscrlbed and signed by the testator and the witnesses." 

This case is approved by the suprême cpurt of the state of Ck)n- 
necticut in Phelps v. Eobbins, 40 Conn. 250, 271. See, also, Beall 
V. Cunningham, 3 B. Mon. 390; PoUock v. Glassell, 2 Grat. 439; 
Appeal of Baker, 107 Pa. St. 381. 

ïhe doctrine established by thèse cases seems to be that_ ques- 
tions as to the manner of exécution or annexation or attestation of 
d paper, or the question whether it is executed or not, are chietly 
inaterial in the détermination of certainty of identification, and 
that, this point being once ascertained, it is not essential that thé 
document should be signed at the end. The question is one, not of 
physical annexation, but of légal incorporation, and, when once 
legally incorporated, the paper is a part of the body of the instru- 
ment which refers to it. The efîect of the words of référence in 
the body of a deed, in thèse circumstances, is to incorporate the de- 
scrqrtion of the property into the body of the deed, so that, in eflect, 
it is covered by the subscription. 

In Phelps T. Robbins, supra, cited and relied on by both aides, 
the distinction hère stated was made very clear. A testator in a 
codicil gave certain real estate "to my executors in trust, to be dis- 
posed of by them in such manner as I shall direct, by written in- 
structions in my handwriting, to be left with my will." Three pa- 
pers were found with the will, ail in the handwriting of the testa- 
tor, but there was no évidence, other than that furnished by the 
papers, to show when they were executed. The court, citing Ton- 
nele v. Hall, supra, was of the opinion that, while a paper might be 
thus referred to for the mère purpose of describing property, it was 
doubtful whether a paper disposing of property not actually em- 
braced in the will could be regarded as a part thereof. The court 
then says: 

"The rule established in England, admitting such papers, we understand to 
be this: First, the paper must be in existence at the time of the exécution of 
tbe will; and, secondly, the description must not be so vague as to be incapable 
of being applied to any instrument in partlcular, but must describe the instra- 
ment intended in clear and definite terms." 

In the présent case the whole instrument was recorded at the time 
of its exécution, and there was no greater opportunity for fraud by 
reason of not having the schedules subscribed at the end, because 
changes could just as easily hâve been made in the intervening 150 
pages of unsigned matter in either case. The présent case différa 
from those concerning wills, in that any document made by référ- 
ence part of a deed must be recorded in the same records in which 
the mortgage is required to be recorded, as otherwise the whole 
deed would not be there reeOrded. If thèse schedules had been re- 
corded prior to the record of the deed, there would seem to be no 
room for question. This mode of exécution would not then differ 
from the ordinary deed of land, in which the grantor, instead of de- 
scribing the' property therein, gives a sufflcient statement of its lo- 
cation to identify it, and then says, "being the property described 
in the deed of to — , executed on the day of 
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-, and recorded in volume of tlxe land records of the town 



of ." Hère the recording. takes eiïect, by Connecticut law, 

at the instant the deed is delivered to the town clerk, and the sched- 
ules were on record at the same time with the body of the deed, 
and the identification and notice were the same as though they 
had been previously recorded. The description of the property, 
having been "more particularly set forth in a list hereunto attached 
anid màde a part hereof," was snflicient. 

■ The mortgagor in said deed further covenanted that he would 
pot remOve or dispose of any of the property without adding other 
property of equal value, "the property so added to come within the 
terms and to be covered by this indenture in ail respects as if it 
was originally included therein; and the said grantor does hereby 
cpvenant for himself, his heirs and assigna, that he will, on de- 
nlaiid of the grantee or its assigns, exécute such other and further 
covènants as shall be necessary to vest the title to such additionally 
acquired property pertaîning to the premises herein described in the 
grantee." Counsel for complainant clainis that by virtue of this 
provision it is entitled to ail property net on the premises at the 
time the mortgage was made, but which lias since been acquired 
by purchase or exchange, in place of property described in said 
schedules. His contention is that this property is "the subject of 
an équitable mortgage, of which constructive notice was given to 
the wûrld." 

' It is claiihed that the opinion of the court of appeals in the suit 
of the Central Trust Company against this défendant eompany (35 
C. C. A. 547, 93 Fed. 712) disposes of this contention adversely to 
complainant. But cotinsel for complainant claims that the issut 
herein wàs not directly involved. in said Central Trust Company 
Case, that it is a question of Connecticut law, and that "there is no 
Connecticut décision which is adverse to the complainant's claim." 
In the administration of local laws affecting title, as established by 
the statutes of a state and construed by its tribunals, the fédéral 
Courts will follow the décisions of the courts of such state. Eail- 
road Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772; 
Bûcher v. Eailroad Co., 125 U. S. 582, 8 Sup. Ct. 974, 31 L. Ed. 795. 
And, while çhattel mortgages are instruments of gênerai use, each 
state has a right to détermine for itself under what circumstances 
they may be executed, and the extent of the rights conferred thereby, 
and the conditions of their validity. Cutler v. Huston, 158 U. S. 
423, 15 Sup. Ct. 868, 39 L. Ed. 1040; Etheridge v. Sperry, 139 U. S. 
266, 11 Sup* Ct. 565, 35 L. Ed. 171; Chicago Union Bank v. Kansas 
City Bank, 136 U. S. 233, 10 Sup. Ct. 1013, 34 L. Ed. 341; Townsend 
V, Todd, 91 tJ. S. 452, 23 L.:Èd. 413. Judge Lacombe, in delivering 
the opinion of the court of appeals in Central Trust Co. v. Worcester 
Cycle Mfg. Co,, supra, carefuUy considered the Connecticut cases 
bearing on this question, and concluded that the title of the mort- 
gagee as to certain after-acquired property, in Kowan v. Manu- 
facturing Co., 29 Conn. 282, was held good, because "said mortgagee 
had afterwards taken possession of the factory with such subse- 
«îuentîy acquired property." In Allen v. Manufacturing Co. (C. C.) 
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87 Fed. 787, the writer had occasion to consider this question, and 
there said: 

"A mortgage upon after-acquired property is good, under the laws of Con- 
necticut, as between the mortgagor and mortgagee, and as against thu-d parties, 
provided the mortgagee aetually takes possession before any other i-igbts hâve 
intervened. Kovvan v. ilauufacturing Ce, 29 Conn. 282; Walker v. Vaughn, 
33 Conn. 577." 

In Walker v. Vanghn the mortgage was given to Walker, and 
recorded. The mortgagor had not then purchased the property. 
Afterwards lie purchased the property, giving a mortgage back to 
the vendor for part of the purchase price, and thereafter he put 
Walker in possession. It was held that the mortgage to Walker 
was valid, but was subject to the mortgage to the vendor. See, 
also, Gaylor v. Harding, B7 Conn. 509; Swift v. Thompson, 9 Conn. 
63. The décision in Holroyd v. Marshall, 10 H. L. Cas. 192, and that 
of Judge Lowell in Brett v. Carter, 2 Low. 458, Fed. Cas. No. 1,844, 
cited by counsèl for complainant, are disposed of by the opinion of 
the suprême court of Massachusetts in Blanchard v. Cooke, 144 Mass. 
207, 11 N. E. 83, where the court says: 

"Judge Lowell's opinion in Brett v. Carter shows that he decided the case 
on what he understood to be the local law of Massachusetts, but his supposi- 
tion that a mortgage on after-ac-quired property was good in equity, accordiag 
to the Massachusetts law, was erroneous, and the law of that state was after- 
wards settled in opposition to the doctrine of Hoh'oyd v. Marshall." 

In Mitchell v. Wlnslow, 2 Story, 630, Fed. Cas. No. 9,673, cited by 
complainant, the mortgagee had taken possession prior to the bank- 
ruptcy of the mortgagors, and the dicta of the court which might 
be claimed to support the contention of complainant are disapproved 
in Moody v. Wright, 13 Metc. (Mass.) 17. The conclusion reached 
seems to be with the gênerai trend of the décisions of the suprême 
court of Connecticut in regard to chattel mortgages, as shown in 
the very récent décision of the suprême court of Connecticut in Mc- 
Kelvey v. Creevey, 45 Atl. 4. In the case at bar there was no pos- 
session by the mortgagee, no demand had been made for such fur- 
ther "covenants as shall Ibe necessary to vest the title to such addi- 
tionally acquired property * * * in the grantee" as provided in 
said mortgage, and no such covenants hâve been executed. The 
mortgage is invalid as to subsequently acquired property. A. decree 
of foreclosure may be entered in accordance with this opinion. 



BETHLEHEM IRON CO. v. WEISS. 

(Circuit Court of Appeals, Third Circuit Pebruary 16, 1900.) 

No. 79. 

Master and Servant— Safk Place to Work. 

The rule that it is the duty of a master to provide his servant with a 
reasonably safe place in whlch to work is not an absolute one, but is quali- 
fled and limited by the other rule, that the servant assumes ail the ordinary 
risks incidental to the service, so far as those risks at the time of enterlng 
upon the ■ "wice are known to him, or should be readlly discernible to a 
person of ...s âge and capacity, In the exercise of ordinary care, whether 
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the business Is dangerou» or not Sueh rules do net deprlve the mastér 
of the rlght to manage and conduct his business aceording to bis own judg- 
ment, even though other methods might be safer; and where the place 
proivided by him for the servant to work Is free from dangers whicli are 
latent or not obvlous, oP he has Instrueted the servant, upon entering bis 
service, expressly as to sueh dangers, If they exlst, he has fulfllled hls duty 
in the premises. 

3. Samb— Action by Servant for Injcrt— Questions for Jury. 

In the absence of évidence that the danger whlch resulted In Injury to a 
servant was hldden, oir that the servant was mlsled by the failure of the 
master to adopt sueh constructions, methods, or rules as were usual in 
the business, and which the servant had the rlght, therefore, to take for 
granted, until otherwlse instrueted, it is not proper to submlt to the jury 
the question whether, in.their judgment, the place of work was reasonably 
safe- or the rules reasonably proper, and thus make thelr judgment on thèse 
points the test of the master's llabllity. But where there is a question, 
arlslng upon the évidence, whether the danger was obvlous, and should 
hâve been known to the servant under ail the circumstances, or, if not, 
whether he had been properly Instrueted, the question of the llabillty 
of the master is one for the jury, under proper Instructions. 

8. Same — ContributokyNegligbncb. 

PlaintIfC's duties at defendant's iron works required hlm, about six times 
durlng each nlght, to run a wheelbarrow along a path which passed imme- 
diately m front of a doorway through which a narrow-gauge rallway track 
entered the building, on which cars were run by englues at fréquent inter- 
vais. In Crossing the track at a tlme when the doorway was obscured by 
steam from an exhaust pipe on one side of It, plaintiff was struck by an 
engine Oomlng out aUd Injured. He had been working but three nights 
prier to the accident, and there was évidence tending tp show that durlng 
that tlme an engine had corne ont but onèe when he waS passing, and thai 
on sueh occasion a boy had iH-eceded It aid given him warning. He did 
not speab the English language, and It was not cle£^^ that he had been 
f uUy instrueted as to the danger. Heldi, that the question of hls contribu- 
tory négligence was properly submltted to the jury. 

In Error tô the Circuit Court of the United States for the Eastem 
District of Pénnsylvania. 
For former report, see 88 Ped. 23. 

Frank P. Erichard and John G. Johnson, for plaintiff in error, 
George Dèmnjing and M. fl:, Tôdd for défendant in error. 

Before ACSPSON and GRAY, Circuit Judges, and KIEKPAT- 
EICK, District Judge. 

GRAY, Circuit Judge» TMs is an; action at law by John Weiss 
against the Bethlehem Iron Company to recover damages for in- 
juries sustained by plaintiff while in defendant's employ. The 
statem'ent of claim averred that on April 27, 1896, plaintiff was 
employed by défendant to work as a laborer in defendant's mill; 
that on April -30, 1896, he was, while in the proper and careful 
performance ôif his duties, run dVer by a car attàched to an en- 
gine belonging to défendant; and that this accident was due to 
the fact that défendant put.plaintiff tp^ork in g. dajjgerous place, 
negleeted to rwarn. him of the peculiài; dangers of the work, and 
eihployed incompétent and careless feiiôw workmen. On the trial 
it appëaj'ëâ;'thâ^ 'îJÎ^ was an adttlt laborer, 31 years of âge, 

who ç^JW'iti^itjNi^ifiPWïiifry ^Austna ;^^ Octob.çr, 1895, and, after 

working itt;a paichine shop and at a m^tal furnacè, applied in April, 
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1896, to the Bethlehem Iron Company for work. He was giren 
employment at wheeling a wheelbarrow at night, to carry out 
old loam and bricks and bring in new loam and bricks. Plaintiff 
spoke German only, but was shown wbat he was to do by a fellow 
workman who also spoke German, The portion of the works of the 
Bethlehem Iron Company in which he was employed consisted of 
a large building on two sides of a yard. The work which plain- 
tiff was required to do took him along a wheelbarrow path or run- 
way, which crossed a narrow-gauge railway track, upon which ran 
a dinkey engine and small cars, used in transporting molds from 
and into the mill. This track emerged from the mill through a 
doorway 10 feet 8 inches wide, and across the barrow path, the edge 
of which was 5 feet 7 inches from the wall of the building. In- 
side of the doorway the track made a sharp curve, so that a person 
standing in the middle of the track, at the crossing, could only 
see an approaching car or engine when it was 27 feet away, and 
a person standing a foot away from the track, before crossing it, 
could only see an approaching car or engine when it was 19 feet 
away. There were other tracks of a similar character running 
into and from the mill, upon which small dinkey engines were 
constantly running. It is in testimony that an engine, or engine 
and cars, emerged from this doorway, and across this barrow path, 
about 40 times during a working night, of 12 hours, or between 
3 and 4 times an hour. It was also in testimony that the same 
rules, customs, and conditions in regard to this doorway had ex- 
isted for 16 years previous to the accident, and that during that 
time the wheelbarrows pushed by experienced men over this cross- 
ing were frequently struck by the dinkeys, the men themselves 
only escaping by jumping back. There was some testimony go- 
ing to show that it was the custom to warn new workmen of the 
dangers incident to thèse crossings, and one workman testified 
that he told the plaintiff to be careful when he crossed the track, 
or to be careful about the engine. The plaintiff testifled that he 
wheeled his barrow along this path and across this track about six 
times each night, both ways. The accident happened on the fourth 
night of his employment, April 30, 1896, about 9:25 p. m. Plain- 
tiff also testifled that only once before, during the three previous 
nights, had his duties taken him by this doorway when the dinkey 
or engine was coming through. On that particular occasion he 
testifles that, as he was approaching the track with his barrow, 
a boy came out through the doorway and said, "Corne on," where- 
upon the engine, which had apparently been standing inside the 
doorway, came out; that the boy said to him at the same time, 
'TiOok out, Hunk." The testimony showed that ordinarily whea 
the engine was coming out it would whistle two long and two 
short blows for the doorway, but there was no rule requiring it 
to stop before emerging, or obliging any employé to précède it 
through the doorway. Another workman testified that there were 
certain occasions (that is, whenever the dinkey got the molds from 
the foundry inside the mill) when what was testifled to by the 
plaintiff might occur. It was also in testimony that there were 
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,|;]5J0 other eagines emplojed in tjie mill in the^ same manner ag the 
oi(ë çoncerned in the accident, '.îind tliàt tliej: 'wçre constantly run- 
ninjg'i'ji and out, and that there -nras constant wl^istling-going on, — 
four't)iows for another engine, three blows for a curve, four blows 
for a beat,— and that two long ànd two short blows meant other 
tbings tban passing througb tbë doôrway, ai^a tbat tbese blows 
wççé (jftén giyen near the ' lîQorway. It was also in testimony, 
by a worfemap employed in whieeling across this track, tbat it re- 
quirpd àboi^it two months for a pe^ workman to leàrn to distinguish 
tbesè dîtterent'whistles. It was ïn évidence that the steam some- 
times e^caped through the open doorway from the mill into the 
yard, ajid that also, a large exhaust steam pipe from a stationary 
engine inside the mill came throùgb the mill wall just at the 
doorway, ànd frequently emitted large quantities of steam, which 
collect«jl right at tbe crossing. After the accident tins pipe was 
taken from the wall and extended up througb the roof. The plain- 
tifE testifled that in addition to its being a dàrk night, in which 
he could see but a very short distance ahead of him, steam was 
coming out of this exhaust pipe, ànd hung in clouds over the cross- 
ing, and prevented bis seeing arjything coming through the door- 
way; that just before the accident he looked and listened, but 
heard no whistle, and, with the crossing so obscured by the steam, 
he fushed his barrow onto the track, where a car, pushed by a 
diijkey engine, suddenly emerging from the doorway, struck laim 
and caused the injuries complained of. The engineer of the dinkey 
testiiies that he gave the accustçimed signal with the whistle, and 
aièb that he qould not see the crossing from inside the mill or 
fi'çîm the doorway. The speed at which the engine emerged is not 
deflnitely flxed,, tbe testimony varying on this point from 5 to 
11 or 12 miles an hour. The plàintiff testifled that he was not 
,'tbld about the doorway and crossing, or warnèd as to the danger 
of engines coming out. 

There is very little directly CQn,flicting testimbny in the record, 
£ind the f oregoing statement embodies substantially ail that is nec- 
essary, in regard to the facts, to détermine the questions raised 
pçiove this court. Fourteen assignmentSi of error were flled, and 
àirp set out at length in the record.^ The counsel for plàintiff in er- 
ror, in their argument before tlje court and in their brief, confine 
.thepiselves wholly to tlie discussion of, the questions raised by the 
sqyepth to the: thirteenth assignments, inclusive. Thèse, they said, 
thèy considered the vital questions in the case, and, in order to ob- 
t^n, a distinct décision «f them,, tbey expressly waived any décision 
ùpiop the other assignments. Thé | two important questions raised 
'b^f- tbe assignments referred to are, as stated in tbe language of the 
prief of plàintiff in error: 

: "^irst. Whether, in the absence ofietidence that the danger was hidden, 
or that the servant was mlsled by the.ifailure of the master to adopt sueh 
Constructions, inéthods, or rules as Wèrè usual in the trade, and which the 
servant therefore had the right to take for granted until otherwise instracted, 
lit was proper to snbmit toÙie jmy the question whether, in their judgment, 
the place ofwork was peasonably safe or the rules reasonably proper, and 
thiis malje their judgment o.n thèse points the test of the master's liability. 
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Seconçl. Whether the cotirt should refuse to give binding instructions for défend- 
ant, -nrhere the plaintiff'a own testimony showed that he contributed to the 
Injury by a failure to take the précautions which the dictâtes of ordinary 
prudence, as recognized by ail reasonable men, would require." 

The tenth and thirteenth assignments of error relate to the first 
of thèse questions. The seventh, eighth, ninth, and eleventh relate 
to the second, and the twelfth, which referred to the refusai of the 
gênerai request for binding instructions, covers both. The ques- 
tions hère stated are important, and involve the discussion of légal 
principles which lie at the foundation of the law governing the re- 
lation of master and servant. The négligence of the master alleged 
in the plaintiff's statement, was — First, that the servant was put to 
work in "an unsafe and dangerous place"; second, that the master 
neglected to "instruct and warn plaintiiï against the peculiar dan- 
gers" of the work ; and, third, that the master employed incompétent 
and careless fellow workmen. As to this third ground there was 
no évidence, and it may therefore be disregarded. 

While not attempting to deflne "négligence," as a légal concept, 
we may safely say that actionable négligence involves a breach of 
duty owing by a responsible person either to the public generally 
or to some particular individual. This makes it necessary that 
we should consider in the présent case the duty owed by the défend- 
ant below to the plaintifl below ; that is, the gênerai duty of a mas- 
ter to a servant, as applicable to or modified by the spécial circum- 
stances of the case. Duty and négligence, thus considered, are cor- 
relative terms. It is the duty of the master, whether that duty rests 
upon the terms of the contract of service, expressed or iraplied, or 
upon the rules of law governing the situation, to see to it that the 
servant is exposed to no extraordinary risks which he could not rea- 
sonably anticipate. In other words, that there are no risks attending 
the business other than such as usually attend business of that genei-al 
nature, or, if there are such extraordinary risks, that they should 
be explained to the servant, or be known by or be entirely obvious 
to him. The servant also has the right to expect from the master 
that his fellow servants hâve been selected with due regard to their 
competency and carefulness, and that they are under such proper 
supervision as the case may require. In this sensé, it is the duty 
of the master to provide for the servant a reasonably safe place to 
work in, and it is in this sensé alone that the duty thus stated is to 
be understood; otherwise, it would be inconsistent with the well- 
established rule of law that a servant, upon entering the service of 
his master, assumes aJl the ordinary risks incident to the service, 
80 far as those risks at the time of entering upon the service are 
known to him, or should be readily discernible to a person of his 
âge and capacity, in .the exercise of ordinary care, and whether 
the business is dangerous or not. The law governing the relation 
of master and servant assumes freedom of contract between them. 
Much of the world's work is dangerous, and it could hardly be car- 
ried on successfuUy unless those who were employed in it should be 
held to assume the dangers that were incident to it, or which were 
known, or so obvious as that they ought to be known, by one enter- 
100 F.— 4 
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ing the eniployment. Latent or concealed dangers known to the 
master, or which he ought to hâve known, must be explained by 
him to the servant. If they are not so explained, such dangers, 
or those whiçh resuit from methods of carrying on the business cal- 
culated to niisléad the servant to his péril, are not assumed by the 
servant as risks of his employaient. But the rules of law thus pre- 
scribing the duty of the maSter, and the reeiprocal undertakings of 
the servant, while they limit, do not deprive the master of, the right 
to manage and conduct his business according to his own judgment; 
and this is true, even though his methods be more dangerous than 
others that might be adopted. Hie so-called rule of a reasonably 
safe place, in order to be ntted into the structure of the law of mas- 
ter and servant, must be so limited and qualifled by thèse other 
rules to which we hâve been referring, as not to be inconsistent 
with them; otherwise, it cannot be recognized as a rule of law. 
It cannot be permitted to sanction the turning over to a jury the dé- 
termination in every case of what is "a reasonably safeplace," and 
thus substitute its varying judgment as to how a business must be 
carried on, for the lawful judgment of the owner or manager, who 
may hâve perf ormed his duty in the premises, as prescribed by the 
wëll-established rules of law above adverted to. With the possible 
exception of some extrême concèivable cases, the master, who has 
conformed to thèse rules of law, has performed his duty as to fur- 
nishing a safe place for the workmeh to work in, even though it may 
be more dangerous than it might be made to be. To use the lan- 
guage of the suprême court of Pènnsylvaûia, in considering the duty 
of à master in furnishing machinery and appliances with which to 
work: 

"Juries must necessarlly détermine the, responslblUty of the individual con- 
duct, but they cannot be allowed to set Up a standard whieh shall, in effect, 
dlctate the customs or control the business of the community." Titus v. Rail- 
road Co., 136 Pa. St. 618, 626, 20 Atl. 517, 518. 

We hâve not overlooked the fact that it seems to hâve been fre- 
quently held by courts in the United States, as describing an abso- 
lute duty, thât the master is bound to furnish a reasonably safe 
place for the servant to work ih. In thèse cases it will often be 
foUM that the court has qualifled and limited this proposition by 
the. statement of those pther rules , goveming the relation of masteV 
and servant, with which, as an àbsplute proposition, it would be 
inconsistent. However this may be, we cannot agrée that there is 
such an absolute rule of law. Its assertion is out of harmony with 
the philosophy of this branch of our jurisprudence, and is not sup- 
ported by the latest défeisions of the suprême court of the United 
States, and is rejected by the ratio decidendi of well-considered dé- 
cisions of the state courts. The master who has fumished a place 
tp work in, free from nonobvîous or latent dangers, or has instructed 
his servant, upon entering his service, expressly as to thèse, if they 
exist, has used the due care which the law presPribes as his duty in 
the premises. The views hère stated are in conformity with the 
décision of the suprême court of the Unitied States in Tuttle v. Rail- 
way, 122 U. S. 189, 7 Siip. Ct. 1166, 80 IJ. Ed. 1114. A brakeman was 
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ordered to couple cars on a track which had a curre so sharp that 
the drawheads of the cars slipped by cach other, bringing the sills 
of the cars on the inside of the curve in contact, whereby the braké- 
man was injured. It was claimed that thèse conditions rendered 
the place an unreasonably dangerous one in which to work. The 
court below directed a verdict for défendant. In aûirming this judg- 
ment, Mr. Justice Bradley, delivering the opinion of the suprême 
court, said: 

"We hâve carefuUy read the evidenc3 pr&sented by the bill of exceptions, 
und, although it appears that the curre was a very sharp one at the place 
■where the accident happened, yet we do not thinli that public policy requirea 
the courts to lay down any rule of law to restrict a railroad company as to 
the cùrves It shall use in its freight dépôts and yards, where the safety of 
passengers and the public Is not involv«i; much less, that It should be left 
to the yarying and uncertain opinions or juries to détermine such an engineer- 
ing question. For analogous cases as to the right of a manufacturer to choose 
the kind of machinery he will use in his business, see Richards v. Rough, 53 
Mich. 212, 18 N. W. 785; Hayden v. Manufacturing Co., 29 Conn. 548-558. 
The interest of railroad eompanies themselves is so strongly in favor of easy 
curves, as a means of facilitating the movement of their cars, that it may 
well be left to the discrétion of their offlcers and engineerir in what manner 
to construct them for the proper transaction of their business in yards, etc. 
It must be a very extraordinary case indeed in which their discrétion in this 
matter should be Interfered with, in determining their obligations to their em- 
ployés. The brakeman and others employed to work In such situations must 
décide for themselves whether they will encounter the hazards incidental 
thereto, and, if they décide to do so, they must be content to assume the 
risks." 

In Osbome v. Coal Ce, 71 N. W. 814, the suprême court of Wis- 
consin took the same ground. In this case the plaintiff's décèdent 
was injured, while in the employment of the défendant, loading coal 
into cars from the defendant's coal dock, in the nighttime, by be- 
ing run over by an empty car which was being let down to the place 
of loading in the usual manner, but with more than the usual speed. 
Cars were constantly coming and going on parallel tracks, and the 
plaintiff, in going to the place where he was to work, passed be- 
tween the rails of one of the tracks, to avoid danger from falling 
coal, and, at the point where he was injured, steam from a portable 
engine enveloped him and obscured his vision. The court said: 

"The gênerai groimd on which a right of recovery is claimed is the failure 
of the défendant to provide a safe place for the plaintiff's décèdent to do his 
work in. It does not appear how long expérience the décèdent had had at 
the employment at which he was engaged. But he was an adult man, and 
must be presumed to hâve known and appreciated ail such risks of the em- 
ployment as were open and obvions to a man of ordinary appréhension. Jones 
V. Mining Go., 66 Wis. 268, 28 N. W. 207; Luebke v. Machine Works, 88 Wis. 
442, 60 N. W. 711; Klatt v. Lumber Co., 92 Wis. 622, 66 N. W. 791. He Is 
deemed to hâve assumed the risk of ail such dangers of the employment as 
he either knew, or could hâve discovered by the exercise of reasonable atten- 
tion. Such risks he fails to apprécia te at his own péril. As against him, the 
défendant had the right to carry on its business in such place and manner and 
with such appliances as best suited its choice or interests, even if some other 
would hâve been safer, so that it did not violate the law of the land, nor ex- 
pose him to dangers which he did not know, and could not leam by the exer- 
cise of reasonable attention. Càsey v. Railway Co., 90 Wis. 113, 62 N. W. 
624» and cases clted; Guinard v. Knapp, Stout & Co. Company (W^is.) 70 N. W. 
671. That this was not a safe place to work in was obvions to any man of ordi- 
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nary appréhension. Thls the plaintlfE's décèdent could not fall to appreciate 
if he gave the. situation even sllght attention. Tliat there was need of con- 
stant circumspeetion, in order to avçld obvions dangers, Is manifest. Cars 
are coming to be loaded. at ail times o£ the night. They came without warn- 
ing of bell or whîstle." 

See, also, Manufactùring Co. v. Johnson, 60 U. S. App. 661, 32 C. 
0. A. 309, 89 Fed. 677i; Oison v. McMullen, 34 Minn. 94, 24 N. W. 
318; Goldthwait v. Eailwav Co., 160 Mass. 554, 36 N. E. 486; Collins 
V. Car Co. (N. H.) 38 Atl. 1047. , , , 

This brings us to the considération of the charge delivered by 
the court below to the jury, aiid to the exceptions thereto, which 
are the ground of, those assigniùents of error to which our atten- 
tion has been conîftned by the argument of counsel for plaintifl in 
error. The two questions which ;arise upon those assignnients hâve 
already been stated. The flrst sets out clearly and sharply the prin- 
cipal point upon Which the criticism of the charge delivered by the 
court ttelow is hun^. It is this : In the absence of évidence that 
the danger was hidden, or that the ser\^ant was misled by the fail- 
ure of thé master to adopt such 'cbnstructions, methods, or rules 
as weré ùsual in the trade, and which the sel*yapt, therefore, had 
the right to t^ke for granted uiitJliOtherwise instructed, xas it 
proper to submit to the jury the «question whether, in their judg- 
ment, the place of work was r'éasonably safe or the rules reason- 
ably pfépér, and thus make thèii-' judgment on thelè points the test 
of the master's liability? It is apparent, from what has been said, 
that thîB question would hâve to 'be answered ih the négative, if 
the conditions on which the question is predicated were assumed, 
and if the submission by the judge to the jury consisted only of the 
single proposition stated, without qualiflcation, and without placing 
before themthe law ih its entirety, so far as applicable to the facts 
in the case. It is a' universally accepted rule that, in reviewing 
the charge made by a judge to a -jury, the whole charge must be 
taken together, and its effect as a whole upon the minds of the 
jury must be considered, when detennining whether it contains ré- 
versible error or not. The charge is an elaboratfe one, and deals 
in a most thorough manner with the law applicable to the case in 
hand. A carefui considération of it convinces us that, as a whole, 
it was not unfair to the défendant below. On the contrary, in view 
oî the évidence, and of the undisputed facts of the case, as dis- 
closed in the record, the charge was as favorable to the défendant 
as the facts would warrant. It is true that the learned judge did 
submit to the jury the question whether or not the défendant had 
furnîshed a reasonably safe place fOr the plaintifE to work in, If 
this had been the substance of the charge, without qualification or 
€xplanaition, it would hâve been réversible error. But this was not 
the case. This question was inseparably connected by the learned 
judge with the question whether or not the plaintiff had received 
adéquate instruction from his eipployer as to the peculiar risks of 
bis employmerit, and with the ftirther question whether, if such in- 
struction had not been given, the risks were obvions ones, and such 
as were appreciated, oUr as ought to hâve been appreciated, by the 
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plaintîff. The effeet of the whole was that the jury were given to 
understand bv the court that if the plaintilf had received full in- 
struftions as to the périls of his employment, or if those périls 
were obvious to the discemment of an average man, and such as 
were, or ought to hâve been, appreciated by the plaintiiï, he could 
not recorer, no matter how unsafe the work or its surroundings 
miglit hâve been. A quotation frona the charge will render this 
apparent. .\s we hâve said, the charge is a very full one, covering 
ail the points raised by the évidence, but it is only necessary to ad- 
vert to that portion of it which touches the question hère under 
discussion. After giving the jury a gênerai définition of "négli- 
gence," and staiing to them the necessity that the plaintiff should 
affirmatively establish not only the "occurrence of a harm-infiicting 
accident, but also that it was caused by the défendant," the learned 
judge proceeds to say, araong other things: 

"Furthormore, a man may be as négligent as he cliooses to be In the eon- 
duct of his own business or aiïairs, provided he does not violate any duty 
which he owes either to the public at large or to some determinate person; 
and this is recognized in, and is praetically eouceded by, the plaintiff's state- 
ment, to which I am now referring, for, in addition to what I hâve already 
read from it, it asserts that the défendant violated certain duties which it is 
elaimed were owing by the défendant to the plaintiiï, in that the défendant 
put the plaintiff to work in such an unsafe and dangerous place, and neg- 
lected to instruct and warn plaintiff against the peculiar dangers incident to 
the kind of work at which he was engaged, and employed such incompétent 
and careless workmen, that on the night ,of April 30, 1890, — the fourth night 
after said plaintiff had been employed by said défendant, — plaintiff was struck. 
knocked down. and run over by a small gondola car attached to a dununy 
engine owned and controlled by défendant, wherehy plaintàfll! was injured," etc. 

It is not witliout signiûcance in its bearing upon the position we 
hâve taken in this case that the plaintiiï, in stating in his déclara- 
tion the négligence of défendant which constituted the cause of 
action, puts it as referred to in the foregoing extract from the judge's 
charge; that is to say, that the plaintiiï was put to work in a dan- 
gerous place, and that the défendant neglected to instruct and warn 
plaintitî against the peculiar dangers incident to the worlv in which 
he was engaged. The charge of négligence presumably rested upon 
both branches of this statement, the tirst not being suflficient with- 
out the second. In explaining the law relating to this allégation of 
négligence, the learned judge proceeds as follows: 

"First, it Is the duty of an employer to provide a reasonably safe place for 
his employés to work in, but it is not his duty to provide an absolutely safe 
place, or to adopt and promulgate rules which would insure safety. Mankind 
bas not been endowed witli foresight adéquate to meet any such requirement, 
and accidents may happen in the best-regulated industrial familles. The true 
question, therefore, is not whether an absolutely safe place or absolutely safe 
rules were provided, but whether the place, in connection with the rules, 
if there were any, or without rules, if there were noue, was reasonably 
safe. I suppose no one would doubt that a crossing at grade on a track 
on which a locomotive runs must always be more or less dangerous, and this, 
I think, Mr. WoUe, in substance, said in giving his testlmony; but still the 
question recurs, was this crossing reasonably safe? Nôw, there is some 
conflict in the évidence, as I remember it, as to whether the plaintiff was 
instrueted to use the path nearest to the doorway from whloh the engine 
emerged, or a more distant one, or as to whether he was not left at liberty 
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to ehoose. But, waiving that question, whlch is one of fact, and therefore 
for you, and for the présent pui^ose assumlng that.the plaintifC was rightly 
passing over the track at the point where the accident occurred, yet I say 
to you, upon the question as to whether that erossing was a reasonably safo 
one, that it Is your duty to consider ail the circumstances, Including the 
exigencies and requirements of such a business as the défendant was en- 
gaged in, and with respect to whlch It, of course, had the right to exercise 
its own Judgment, provided It did not subjeot its employés, wlthout warning, 
to dangers whlch were not obvious and appréciable by them. * » * i 
charge you that while it is the duty of an employer to instruet an inexperienced 
man whom he takes into his employment respeotlng dangers and sources of 
dangers which are not open and obvions, it is not the duty of an employer to 
wam any man of full âge of dangers which are apparent, and may be seen 
and appreelated by himself. Of ail such dangers the employé himself takes 
the risk. He assumes the ordinary hazards of his employment. This is a 
weU-settled principle of the law, and it is a just and neeessary one. An 
iron mill eannot be made as safe as a church. The nature of the work to 
be done, and the mechanism and appliances which must be operated, are, of 
course, more or less inherently dangerous; and manufaeturing enterprises 
would scarcely be undertaken by rational men if the law of the land chargea 
them witJi liability for every mischance that might arlse in pursuing them. 
Nor can an employas support an action against his employer upon the ground 
fhat he was not informed of any pecullar danger, if in point of fact he had 
in any manner acquired a knowledge and understanding of that danger before 
being hurt Therefore, upon this braneh of the case, your first inquiry will 
be as to whether the défendant was not in fact wamed or cautioned respect- 
ing the danger from which his injury resulted. If you flnd that he was, 
that, of course, will be the end of the matter; but, if you should iind that 
he was not so cautioned, then, in view of ail the facts in the case, it will be 
for you still to say whether or not, the conditions at and surrounding this 
erossing, and incident to its use, were not so open and obvious that an ordi- 
nary man could readlly pereeive and understand the rlsk to him whlch they 
involved. If you flnd that he could, omission to give warning would be un- 
important. If, on the other band, you should flnd that warning was not given 
to the plaintlff, and that the conditions at and surrounding this erossing and 
the use of it, and the subséquent danger, would not be obvious to an ordinary 
man of mature âge, then you will still further Inquire whether or not, in 
point of fact, the plaintiff iad not acquired the needful knowledge and un- 
derstanding prior to the occurrence of the accident. If he had, then, also, 
the existence or nonexistence of warning or caution would be Immaterial, and 
the f allure to give it, if it was not glyen, would not entitle the plalntifC to 
recover." 

We do not think that the language excepted to by plaintiff in 
error, when taken in connection with the very full and correct state- 
ment pf the law which followed and accompanied it, amounted to 
a bald submission to the jury of this question, to be determined 
by their uncontrolled discrétion, as to whether the place where 
plaintiff undertook ta work was a reasonably safe place or not. 
We do not think the Jury could hâve been misled into thinking 
that it was such a submission. The learned judge, not only in the 
passages quoted, but ih his spécifie answers to the points upoh 
which he was asked tp charge,! emphagized the coirr^t view of the 
law; and, with the exception noted* the défendant could hardly 
hâve expected the case to be more strongly put in itS' favor than 
it was put by the charge as a whûle. ' . V' 

Au attentive feàding' of the teStîmony contàînea' io the record 
compels the conclusion that there was ample ground for the jury 
to flnd, under the instructions ôf the court, that the plaintiff, who 
entered the service onîythree dayS before the accident, and was 
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omployed at night only, was exposed to a danger that was not ob- 
vious, and of which he had not been distinctly warned by the dé- 
tendant. It is in évidence, and not disputed, that the dinkey en- 
gine, with cars attached, darted through the door of the mill, and 
across the barrow path where défendant was hurt, at irregular 
intervais ail through the night, without any v^arning being given 
of its approach, except the sounding of the whistle just before 
it emerged from the door, and which, it is in testimony, was like 
other whistle signais constantly given inside the mill by other 
engines. While this constituted a danger of which a man long 
employed might be well aware, and be thus put upon his guard, 
it does not foUow that one employed for so short a time as plain- 
tiff, — a foreigner not speaking the language, — would know and 
appreciate, or ought to know and appreciate, the péril to which 
his employment subjected him, without spécial instructions in re- 
gard to it. Furthermore, there was évidence which was entitled 
to bave great weight with a jury in this connection. The plain- 
tiiï testified that, during the three nights that he had been so em- 
ployed, he had only seen the engine corne through this doorway 
once, and on that occasion, a boy preceded it, calling back to the 
engineer to "corne on," and telling him (the plaintitf) to "look ont." 
This was important testimony, and the jury may well bave found 
that the plaintiflf, under ail the circumstances, was misled as to 
the rule governing the passage of the engine through the door. 
In the absence of évidence to the contrary, he not only had a right 
to assume that his employer would, by proper rules and orders, 
protect him from unseen périls, but in this case he was justifled 
in thinking that he had évidence that such a protecting rule existed, 
upon which he could rely when performing his assigned work at 
that place. There was no évidence that any such rules or précau- 
tions had been provided by the défendant. If they had not been 
so provided, it seems clear that it was a duty owed by the défend- 
ant to the plaintifE, under the circumstances disclosed by the évi- 
dence, to so inform the plaintiff that he might not be misled as 
to the situation, and might guard himself accordingly. 

It was in testimony, also, and not contradicted, that there was 
at the doorway the exhaust pipe of a stationary engine, which 
at fréquent intervais emitted clouds of steam, so as to obscure 
the opening; and the plaintifE testifles that on the occasion of the 
accident a cloud of steam did envelop the crossing, and through 
it he pushed his barrow without stopping to look, or being able 
to see if he had looked. On this ground, in connection with the 
other facts in the case, the second question raised by the plaintifE 
in error on the exceptions bas been urged before this court; and 
that is, that the court should bave given binding instructions to 
the jury for défendant, where the plaintifE's own testimony showed 
that he contributed to the injury by a failure to take the précautions 
which the dictâtes of ordinary prudence, as recognized by ail rea- 
sonable men, would require. In view of what has been said in 
regard to the facts in the case, we think the court was right in 
submitting the question of contributory négligence to the iury. 
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"A- case should mot be witlidra^v» from ihe japy unless the conclu- 
sion fallows, as matter of law, that no recov^ry could be had upon 
any yiew which could be properly taken of the facts the évidence 
tended to establish." KailwaY' Oo. v. Cox, 145 .XJ. S. 593, C0«, 12 
Sup. Çt. 905, 909, 36 ,L. Ed. 829, 833. It was for the jury to say 
whether or not tbere were excusing circumstances to explain plain- 
tiff's Gonduct in crossing the track when the doorway was obscured 
by steam. The danger in crossing under thèse circumstances was 
little diiïerent from that in crossing in the absence of the obscur- 
ing steam. In eithercase an engine darting through the doorway 
within flvè feet of the crossing, without waming of its approach, 
would constitute a grave péril to one on the track at that point; 
and it was for the jury to say whether plaintiff had not a right 
to rely,; under ail the circumstances, upon the resuit of his observa- 
tion on the only other occasion on which he had seen an engine 
émerge, that someone would précède it, to give warning of its ap- 
proaçhi, The plaintiff, in his testimony, says that he was looking 
and listening for this man just before he crossed the track. We 
repeat the language of this court in the former case between the 
same parties: 

"The 'stop, look, and listen' rule, regulating the conduct of a traveler upon a 
highway when about to cross a railroad track, is not the criterion hy ivhicU to 
détermine the degree of care which was incmnbent upon the plaintiff. The 
différence between an ordinary railroad, traversed by trains runniug at high 
rates of speed, and the defendant's prlvate railway, in structure, équipaient, 
location, and use, is so great that the gênerai rule governing the crossing of 
the former is not applicable to the latter." . . 

The plaintiff in error certainly can hâve no objection to the terms 
on which the court below -submitted the question of contributory 
négligence to the jury. Its objection is that it was submitted at 
ail, without a peremptory instruction in favor of the plaintiff in 
error. 

We are of opinion that there was no réversible error in the charge 
of the court below, in respect to the questions raised by the excep- 
tions liereinbefore discussed, and to which the plaintiff in error has 
confined itself in the argument. The judgment of the court below 
is therefore afflrmed. 
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(Circuit Court of Appeals, Sixth Circuit. February 12, 1900.) 

• ■ No. 737. 

Municipal Bonds— Dépenses— ICstoppel by Récitals. 

A municipal corporation having the power to Issue bonds for the refund- 
ing of itjs indebtedness, and having exercised that power by passing an 
ordinance diirected to that purpose, and by issulng negotlable bonds in due 
îorin, récltlng that they are Issued in conformity with the statute, and that 
ail the reqiiirements of the law hâve been duly eomplied with, and ail the 
conditions précèdent exist, cannot deny its obligation as against a bona 
fl(Jë holder, who purchased such bonds for value, before maturity, and 
dèfeat recovery thereon, by showing that the récitals are false, and were 
màde for the purpose of enabling the corporation to market the bonds, 
: which were in fact issued for an unauthorized and illégal çurpose. 
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2. Samb— Validity-t-Sufficikncy of Récitals. 

Rev. St. Ohio, § 2708, relating to municipal bonds, requires that "ail 
bonds issued under authority of this chapter shall express iipon thelr face 
the purpose for whicli they were issued and under what ordinanee." 
Among otlier purposes for wbicli bonds are authorized 1o be issned by tliat 
chapter is one for extending the term of the payment ot any indetrtedness 
which, by reason of its limits of taxation, the niunicioality is unable to 
pay at maturity. HeU. that bonds of a village, whieli are denominated 
"refunrling bonds," and which specify the date of the ordinance under 
which they are issued, and récite that they are issued "for the purpose of 
procuring the necessary means to refund and extend the time of payment 
of certain outstanding gênerai fund bonds heretofore legally issued by said 
village, which, froin its limits of taxation, the said village is unable to pay 
at maturity," sufïiciently comply with the statute in that regard. 

3. Parties —Action o.x Municipai, Bonds— Title of Plaintiff. 

A holder of negotiable municipal bonds transférable by delivery may 
maintain an action thcreon in his own name, although they were trans- 
ferred to him by the former holder for that express purpose, and he is 
aecountable to such former holder for the proceeds, and such right is not 
affected l)y a state statute reipiiring suits to be brought by the real party 
in interest, siuce he is vested with tbe légal titlo. In such case the faet 
may be sliown for the purpose of permitting any défense which might 
bave been ma de against the former holder, but beyond that the défendant 
lias no iuterest in the equities which may exist between the transferror 
and transférée. 

4. Municipal Bonds — Estoppel by Récitals. 

The faet that municipal bonds l)ear a date prior to the time when the 
ordinance under which they were issued went into effect under the statute, 
is not suflicient to defeat recovery on such bonds in the hands of a bona 
fide holder, where there is uo proof of the date of their actual issue, and 
tlieir prématuré issue would be coutrary to the récitals on the face of the 
bonds. 

In Error to the Circuit Court of tlie United States for tlie Xorthern 
District of Ohio. 

Tliis action was brought by Edward Dana, who was the plaintiff in the 
court below, and who is the défendant in error hère, to recover upon 7.j inter- 
est coupons of .$30 oach, maturing, part of them, September 1, ISOO, part 
March 1, 1897, and the remainder September 1, 1897. Thèse coupons were 
origbially attached to certain refunding bonds, being part, of an issue of such 
bonds issued by the viilage of Kent, the défendant below, which is a munic- 
ipal coriioration in Portage county, Ohio. The bonds bear date March 1, 
181)2. and were numbered from 1 to 80, respectively, being for tlie suin of 
$1.000 eaeh. Tlie bonds are not yet due. The following is the form of one 
of tlie bonds and a coupon, as set forth in the pétition, the several bonds and 
(•miiions differing only in the dates wlien they were respectively payable and 
in tlie number: 

"United States of America. 

"Xo. . $1,000. 

"State of Ohio. Portage County. 

"Village of Kent. 

"Refunding Bond. 
"Know ail men by thèse présents, that the village of Kent, in Portage county, 
State of Ohio, is iudelited to and promises to pay the bearer the sum of one 
thousand dollars in lawful money ot the United States of America, at tJie 
National Eanb of Xorth America, in the city of New Yorlî, on the flrst day 
of March, A. D. 19 — , with interest thereon at the rate of six per cent, per 
amiuni, payable semiamiually on the first day of March and September of 
eacli year, upon the présentation and delivery of the proper coupon hereunto 
annexed, sigued by the village çlerk, at the said National Bank of North 
America, in the city of New York. And the said village is liereby held and 
firmly bound, and its faith and crédit and ail the real and Personal property 
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of sald village are hereby pledged, for the prompt payment o£ this bond and 
Interest at maturity. Thls bond Is one of a séries of bonds of like date and 
ténor, issued for the purpoae of procnrlng the necessary means to refiind 
and extend the time of payment of certain outstanding gênerai fund bonds 
heretofore legally issued by sald village, whlch, from its limits of taxation, 
the said village is unable to pay at maturity. This bond is issued and executed 
under and by authprity of and in accordance with an ordinance duly passed 
by the village couneil, February 15, A. D. 1892. And it is hereby certifiât 
and recited that ail acts, conditions, and things required to be done précèdent 
to and in the issuing of sald bonds hâve been properly done, happened, and 
performed In regular and due form as required by law. And It is also cer- 
tlfled that ail statutory and constitutional provisions hâve been fuUy compliwl 
with in the creatlng of this indebtedness. In testimony whereof, we, tlie 
undersigned officers of the village of Kent, Ohio, being duly authorizetl lo 
exécute thls obligation in its behalf, hâve hereunto set our officiai signatures, 
and caused the seal of said village to be hereunto afflxed, this first day of 
Mareh, A. D. 1892. 

"[Corporate Seal.] C. B. Newton, Mayor, 

"t'Yank Arlghi, Clerk." 

"30. No. 9. 

"On the flrst day of September, 1896, the village of Kent, Portage eounty, 
State of Ohio, will pay the bearer thlrty dollars, at the National Bank of 
North America, in the city of New York, being six months' interest due on 
refunding bond No. 1. Frank Arlghi, Village Clerk." 

The ordinance under which thèse bonds were issued was the following: 

"An ordinance to provide for Issuing of bonds of the village of Kent, Ohio, 

for the purpose of extending the time of payment of certain indebtedness, 

whlch from its limits of taxation, said village is unable to pay at maturity. 

"Be it ordalned by the couneil of the village of Kent, Ohio: ' 

"Section 1. That for the purpose of extending the time of payment of so 

mueh of its exlsting indebtedness now due, and to beeome due, as said village 

is unable f rbm its limits of taxation to pay at maturity, there be issued the 

bonds of said village in the sum of eighty thousand dollars ($80,000) as here- 

inafter provided. 

"Sec. 2. That said bonds shall be of the dénomination of one thousand 
dollars ($1,000) each, and shall be numbered from one to eighty, both in- 
clusive, and shall bear date the first day of March, A. D. 1892, and shall be- 
eome due and payable as foUows, to wit: Ten thousand dollars Mareh 1, 
1915, ten thousand dollars aiarch 1, 1916, ten thousand dollars March 1, 1917, 
ten thousand dollars March 1, 1918, ten thousand dollars March 1, 1919, ten 
thousand dollars March 1, 1920, ten thousand dollars March 1, 1921, ten thou- 
sand dollars March 1, 1922. Sald bonds shall bear interest at the rate of six 
per cent, per annum, payable semiannually, on the flrst day of March and 
September of each year, and the several installments of interest shall be evi- 
denced by the coupons attached to said bonds, and both interest and prin- 
cipal shall be payable, as they severally beeome due, at the National Bank 
of North America, in the city of New York. Said bonds shall express upon 
their face the purpose for which they are issued, and that they are issued 
under and in pursuanee of this ordinance, and shall be slgned by the mayor 
and countersigned by the clerk of said village, under the corporate seal of 
said village. 

"Sec. 3. That the mayor and clerk of said village are hereby authorized and 
dlreeted as soon as practlcable, to prépare and exécute said bonds and the pro- 
ceeds tiereof, -çvhen they shall hâve been disposed of aceording to law,, shall 
be uaed and applied under the direction of the couneil for the sole pm^ose 
of paylng off and extending the time of payment of sald maturing and matured 
indebtedness of said village. 

"Sec. 4. This ordinance shall take effect In ten days after its publication ac- 
eording to law. Done at the couneil chambers this 15th day of February, 
A. D. 1892. Passed February 15th, 1892. C. B. Newton, Mayor. 

"Frank Arlghi, Clerk." 
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This ordinance was duly published in a weekly newspaper on the 20th day 
«f Pebruary, 1892. 

The défendant, the village of Kent, alleged by way of défense: "That on 
or about the Ist day of March, 1892, one G. B. Newton, who was tlieii mayor 
of said village of Kent, and Frank Arighi, who was then the clerk of said 
village of Kent, pretended to exécute on behalf of said village of Kent what 
purported to be eighty bonds for the sum of $1,000 each, together with interest 
coupons attached thereto, which bonds and interest coupons were, respectively, 
for the sums mentioned in the pétition, and purported to mature, respectively, 
the amounts and at the finies stated in the pétition. But It says that the 
said C. B. Newton, as such mayor, and said Frank Arighi, as such clerk, 
had no power or authority at the time to exécute or issue such or any bonds, 
or coupons, or any of them on behalf of this défendant. And it says that 
.said pretended bonds and coupons were not issued for the purpose of procuring 
uecessary means to refund and extend the time of payment of certain then 
outstanding gênerai fund bonds theretofore legally issued by said village, 
which, from its limit of taxation, the said village was unable to pay at ma- 
turity; and it says that there was at the time no outstanding gênerai fund bonds 
or any other bonds of said village outstanding or maturing, and that the 
said village was uot indebted at the time in any sum whatever ui>on any of 
its bonds theretofore Issued, nor were any such bonds of the défendant in any 
sum whatever then outstanding, nor had the défendant at said time or there- 
tofore issued any of Its bonds; and it says that any issue of bonds by the 
défendant at said time would be to that extent an lucrease of the indebtedness 
ia that amount of the défendant. It says that the said pretended bonds did 
not, upon their face, express the purpose for which they were pmported to be 
issued, nor any purpose for which they purported to be issued; and, admitting 
that the défendant is a municipal corporation, and a village of the first class, 
as averred in the pétition, it dénies every averment and fact stated in the 
pétition not herein speciflcaliy admitted; and it asks to be henee dismissed, and 
to recover its costs." 

Thèse averments of the answer were denied by the plaintiflf below in his 
reply, and upon the issue so made the case came on for trial. It was agreed 
between counsel for the parties that the form of the bond as set up in the 
pétition and the form of the coupon, and the exécution of the bonds and cou- 
pons in that form, might be treated as having been proved or admitted. Fur- 
ther évidence was introduced, tending to show that subsequently to the ex- 
écution of the bonds and their coupons, they were purchased by the Rutland 
Savings Bank, a banliing institution doiiig business at Rutland, in the state 
of Vermont, from Spitzcr & Co., who were dealers in municipal securities, 
at Boston, in the state of Massachusetts; that the bank at the time of such 
purchase paid their full nominal value, with a small premium. The coupons 
were paid for a time, but default was made on those maturing after March 
1, 1896. It was also proven that the coupons in suit were transferred by the 
bank to Dana at a time prior to the commencement of the suit; that they were 
delivered to him; and that the transaction was, in form, at least, a purchase, 
Dana having given his check for the price thereof; but it further appeared 
that this check had never been collected. It was further shown by testimony 
of the officiais of the bank that this transfer was made for the purpose of 
enabling Dana to bring suit for the recovery of the amount due upon the cou- 
pons, and for the reason that the bank might be diseredited by the bringing 
of suits on investments made by it. In endeavoring to establish its défense, 
the défendant called as a witness Franlt .Arighi, and put questions to him 
adapted to that purpose. Objection being made upon the ground that the 
défendant was precluded from proving the facts set up in its answer as against 
the plaintifC, who was a bona fide holder of the bonds, counsel thereupon 
offered to show that the village of Kent had engaged in the unlawful enter- 
prisme of aidlng by its bonds a glass factory located there, and had passed 
an ordinance to that end; that those bonds had not in fact been issued; that, 
instead thereof, tlie ordinance of February 15, 1892, was passed, and thèse 
refunding bonds were issued, and that this fraudulent and unlawful scheme 
was adopted for the purpose of bringing the transaction within the authorized 
power to issue refunding bonds. Counsel for défendant stated that they 
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should offer no further évidence upon thesubject of the bona Mes of the sav- 
ings bank; and from the coUoquy whlch ensued between the court aud coun- 
sel It appears that the questions ;at issue were redueed to thèse two: First, 
whether it was compétent for thç défendant to prove that tbere was no valid 
debt or obligation of the village to be refunded when the refunding ordinance 
was passed and the bonds in question issued ; and, second, whether the plain- 
tlfe, Dana, had such title to the coupons in suiij as entitled him to recover. 
The court, being of opinion that the defendant's position in respect to both 
of thèse questions was untenuble, sustained the objections to the proof otïered. 
To tbis ruUng. the defendant's counsel took an exception. No further évidence 
being tendereà, the court directed a verdict for the plalntifC, to which also 
an exception wa« duly taken. The verdict and judgment having passed for 
the plaintifC, :thej défendant brought this writ of error. 

E. J. Blandin, for plaintiff iu error. 
Jqiin H. Doyle, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

SEVERENS, District Judge, having stated the case as above, 
delivered the opinion of the court. 

The questions which were argued, and with which we hâve to 
deai iii this case, are: 

1. Whether it is compétent for a municipal corporation, having 
the power to issue bonds for the refunding of its indebtedness, 
and having exercised that power by passing an ordinance directed 
to that purpose, and issued in diie form its ..legotiable bonds, re- 
citing that they are issued in cpnformity with the statute, and that 
ail the requirements of the law hâve been duly complied with, 
and that ail the conditions précèdent exist, to deny its obligation 
as aigainst a bona flde holder thereof for value, who has taken 
them before maturity. We think this question must be answcred 
in the négative. To say nothing- of the great number of décisions 
upon cases similar to this in their essential characteristics, which 
it would be a waste of time to go over, we shall ref ér only to the 
case of Evansville v. Dennett, 161 U. S. 434, 16 Sup. Ct. 613, 40 L. 
Ed, 760, and the cases of City of Cadillac v. Woonsocket Inst. for 
Savings, 16 U. S. App. 545^ 1 G. G. A. 574, 58 Fed: 935, and Risley 
V. Village of Howell, 32- U. S. App. 635, 12 C. C. A. 218, 64 Fed. 
453, decideii by this court. ît must be admitted that the scheme 
of issuing the bonds of the village for the purpose of promoting 
a glass factory was unlawful, and the device of exercising an un- 
questioned power of the council of the village to give its obliga- 
tions the appearance of valîdity was in point of law a great abuse 
of authority. But it is évident enough that the electors of the 
village, as well as the members of the council, were involved in the 
conspiracy to gain an nnlawîul end, by professing an honest and 
lawful purpose, and usirig the means permitted for such purpose. 
It would be an utter perversion of justice if, by such an exploit, 
the resuit ânally worked out^ should be that the public, who hâve 
conflded in the good faith abd the integrity of the représentations 
of those who sent the bonds into the market, should be made to 
pay the intended bonus to the glass factory, while the promoters 
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of the sclieme reap tlie beneflts whieh were expected to resuit there- 
from. In the case of ttie City of Cadillac, above cited, a like abuse 
of authoi'ity occurred. Bonds liad been issued in aid of a railroad. 
TJnder the law of Michigan that was not authorized. But there 
was a statute which authorized the refunding of municipal obliga- 
tions, and resort was had to the help of that statute to give a law- 
ful appearance to the bonds, and thereby induce people to buy 
them. The bonds professed to be refunding bonds, and contained 
récitals coverlng the same essential facts as do those in the présent 
case. The bonds were sold, and went into the hands of bona flde 
purchasers for value, who were compelled to bring suit to recover 
their money. The défenses were that the old bonds were void, 
and constituted no foundation for the exercise of the power to 
refund; and it was further contended that the new bonds were 
void, because they did not comply with a statute which required 
that they should show to what class of indebtedness they belonged, 
and from what fund payable. But this court held that the city 
was estopped, by the représentations on the face of the bonds, 
from disputing, as against a bona flde holder, the fact that the 
new bonds were issued to take up old bonds falling due; and 
it was there said: 

"Power was conferred by the act upon the eommon council to issue new 
bonds to take up old bonds falling due. ïhe question whether there were 
any such bonds is referred to the council. The old bonds, on the facts found 
by the circuit court, were, at the least, colorable obligations. The council 
determined to issue new bonds, and take them up. It seems to us that upon 
thèse circumstances it did not devolve upon the purchaser of the new bond to 
look into the validity of the refunded old bonds." 

Then, as to the objection that the bonds did not show the class 
of indebtedness to which they belonged and the fund from which 
they were payable, it was held that the fact that the bonds stated 
upon their face that they were "refunding bonds," and that they 
were issued "for the purpose of extending the time of payment of 
bonds formerly issued by said city," showed a sufficient compliance 
with the statutory requirement in that regard, and that, where the 
bonds were issued to refund former obligations, it was not neces- 
sary to state the class of the old obligations, refunding bonds being 
a class of themselves; and, further, that the bonds showed with 
sufiicient certainty the fund from which they were payable. 

2. The Ohlo statute (Eev. St. § 2703) requires that "ail bonds is- 
sued under authority of this chapter shall express ui)on their face 
the purpose for which they were issued, and under what ordinance." 
Among other "purposes" for which bonds were authorized by that 
chapter is that specifled by section 2701, where they are author- 
ized to be issued "for the purpose of extending the term of the pay- 
ment of any indebtedness incurred which," etc. Other sections of 
the chapter provide for the issuing of original bonds for varions 
purposes. The facts in respect to the statutory provisions of Ohio 
bearing upon this question are substantially the same as those found 
in the Cadillac Gase to exist in Michigan. Our attention lias been 
called to a décision of one of the circuit courts in Ohio (an inter- 
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médiate appdlate court of that state) in the case of Keehn v. City 
of Woostef, 13 Ohio Cir. Ct. E. 270, in which it was lield that the 
rèquirement of section 2703 that such bonds should show upon 
their face the purpose for which they are issued is not met by the 
récital that they were issued for the purpose of refunding a légal and 
subsisting indebtedness of the municipality. The case ©f City of 
Cadillac y. Woonsocket Inst. for Savings is referred to and distin- 
guished upon the dififering language of the statutes of Michigan 
and Ohio; that of the former rèqùiring that the bonds shall show 
the class of indebtedness to which they belong, while that of the lat- 
ter requires that the bonds should show the purpose for which they 
are issued. But, with great respect, we think this différence is not 
material to the question under discussion, which is whether it is nec- 
essary, in issuing refunding bonds, to go beyond the immédiate pur- 
pose, and recite the character of the original indebtedness for wliich 
the refunded bonds were issued. However, this case was decided 
several years after thèse bonds were issued, and we could not re- 
gard it as obligatory, even if it had been rendered by the highest 
court of the state, although we mîght regret the necessity for dif- 
fering from it. The décision is not in harmony with the principles 
aflSrmed in the Cadillac Case, and we are compelled to disregard it. 
In Kisley v. Village of Howell, supra, it appeared that the légis- 
lature of the state had passed a spécial act authorizing the common 
council of the village to borrow money, and issue its bonds there- 
for, to be expended for local public improvements, provided a vote 
of the electors should be in favor of it. Such a vote was taken, and 
thereupon the common council passed an ordinance declaring that 
a certain railroad which was to run through the village was a pub- 
lic improvement, and providing that the proceeds of the bonds which 
had been voted should be applied to aid the railroad. The déclara- 
tion of this ordinance that the railroad was a public improvement 
was in the teeth of the express holding of the suprême court of the 
state that railroads were not such improvements as could be pro- 
moted by taxation of municipalities in Michigan. But the bonds 
were issued bearing upon their face récitals that they were improve- 
ment bonds, and that they were issued under the authôrity of the 
act relating to public improvements, and under the ordinance of 
the village of Howell; and thereafter came into the hands of a bona 
fide purchaser. The village, upon being sued, resisted upon the 
grounds that the bonds were issued for an illégal purpose; that 
the issuance pf the bonds was not authorized, and was a wanton 
abuse Of the power by the officiais of the village; and that ail per- 
sons Were charged with notice of thèse facts by the Ordinance re- 
cited in the bonds. This court had no doubt, and has none hère, of 
the illegality of the purpose of the proceedings of the common coun- 
cil of the vÛlage in issuing the bonds thus covertly for a forbidden 
object; but as the bonds professed, and on their face appeared, to 
be issued in promoting an object authorized by the statute, we held 
that the fraud was that of the agents of the village, and that tho 
conséquences of it could not be visited upon innocent parties. Wo 
further held that the référence to the ordinance was not sufflcient 
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to put the purchaser upon inquiry in view of the fact that the ré- 
cital was that the bonds were issued under the authority of the 
statute, and, as an ordinance providing for the issue was in the com- 
mon course of the exécution of the statutory authority, the pur- 
chaser had the right to suppose that it was in conformity with the 
statute, and was not thereby put upon inquiry as to the lawfulness 
of the purpose for which the bonds were issued. Aad thèse views 
were confirmed by the suprême court of the United States in Evans- 
ville T. Dennett, 161 U. S. 434, 16 Sup. Ct. 613, 40 L. Ed. 760, de- 
tàded not long after, in a case involving very similar facts. Sec- 
tion 2703 of the Ohio statutes, above referred to, contains a require- 
ment, not eontained in the Michigan statutes, that "ail bonds issued 
under the authority of this chapter shall express * » » under 
what ordinance they were issued." This requirement is also fuUy 
met by the récital in the bonds that they were issued under the 
authority of "an ordinance duly passed by the village council Febru- 
ary 15, A. D. 1892." The récitals in the bonds from which the cou- 
pons in the bonds hère sued upon were taken eontained very full 
and ample récitals of the existence of aU the facts which were re- 
quired for their lawful issue, and seem to show that those making 
them were at pains to assure the public of their genuineness and 
validity, and to invite the purchasers' confidence. 

3. Upon the question of the right of the plaintiff to bring the 
action we think there is no difficulty. Doubtless it was compétent 
for the défendant to show that the savings bank had the bénéficiai 
interest in the subject of the suit in order to let in any défense 
which it might hâve as against the bank; but it had no further in- 
terest in the matter. Assuming that the savings bank delivered 
thèse coupons to Dana for the purpose of enabling him to biing 
suit upon them, that he gave his check therefor, and that it was 
understood between them that he should turn over the proceeds of 
the collection to the bank, and take up his check, — which is a con- 
struction of the évidence as favorable to the défendant as it would 
bear, — still this would suflice to enable him to bring the suit in his 
own name. His right to recover would be no larger than that of 
the bank. In that respect he would stand precisely in its position, 
and, if the bank was a bona fide holder, he would recover in that 
character. The title to negotiable paper payable to the bearer passes 
by delivery, unless the attendant circumstances show that such was 
not the intention. But hère the bank transferred thèse coupons 
for the purpose of enabling him to bring suit. It is implied in that 
that such title should pass as would enable him to sue, for without 
it the object of the transfer could not be accomplished. Posses- 
sion of such paper where it is payable to bearer, or where it is pay- 
able by indorsement to the holder, coupled with an authority to 
bring suit upon it, is sufflcient for that purpose. In Law v. Parnell, 
7 C. B. (N. S.) 282, the action was bronght in the name of an agent 
as custodian of paper held for another, but indorsed in blank, the 
agent being authorized by his principal to bring suit upon it. It 
was held that he had sufflcient title to maintain the suit, Earle, C. 
J., saying: 
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''The bill being indorsed in blatk, ^the , bank had, the rlght te hapA it over to 
a tWrd, person tp sue upon it, witbout indorsing it; and therefore tbe plain- 
tif,' ,^f he was the lawful holder of the bill, and had authol'ity'from the bank 
to ab' so, had à pérfect right to sue «èbn it" 

This case was directly approved in O'Brien v. Smith, 1 Black, 99, 
17 L. Ed. 64, where tb,e suit Wa^ brought bj the cashier of a bank 
upon a note belonging to it, but of which he had control for its use. 
In, affirmipg a recovery against the objection that the plaintiff could 
not recoyer in his own name, Chief Justice Taney, speaking for the 
court, said : 

"The authorities referred to by the eounsel for the défendant In error are 
eonelusive, and it cannot be necessary to discuss thèse questions, which we. 
consider as too well settled to be now open to serions controversy." 

The case of Boyd v. Corbitt, 37 Mich. 52, is precisely in point. 
There .Boyd, who was a coUecting agent for one Martin, received 
from him a note indorsed in blank, and brought suit thereon in his 
own namè; and it was held that he had sufficient title on which to 
maintain the suit. ; 

Where, as in Ohio, the Code of Procédure requires that the suit 
shall be brought by the real party, in interest, it is nevertheless held 
that, when the plaintiff is the lawful holder of the note, it is no 
défense to the maker to show that the transfer under which the 
plaintiff holds it is without considération, or subject to equities be- 
tween him and his assigner, or colorably, and merely for the pur- 
pose of collection, and that it is sufficient if he hâve the légal title, 
«ither by written transfer or delivery, whatever may be the equities 
of his relation with his assignor. White v. Stanley, 29 Ohio St. 
423; Eaton v. Alger, 47 N. Y. 345; Hays v. Hathorn, 74 N. Y. 486; 
tktttle V. Cole, 20 lowa, 481. 

Référence is also made by eounsel for défendant to the fact that 
a statute of Ohio provides 'that ordinances shall not go into effect 
until 10 days after publication thereof is had, and that the ordinance 
of March 15, 1892, was not published until the 20th of that month, 
whereas the bonds are dated Màrch Ist, and it is therefore claimed 
that the ordinance was not : Operative when the bonds were issued. 
To this there are several answérs. In the first place, there is no 
évidence when the bonds were negotiated by the village. Secondly. 
Pebruary of that year having 29 days, by excluding the flrst and in- 
«luding the last days it became operative on the Ist day of March. 
But, lastly, it is recited in theijjond that "ail acts, conditions, and 
things required to be done précèdent to and in the issuing of said 
bonds hâve been properly dône,' ha,ppened, and performed in regular 
and due form as required byilaM'? If, as contended, the passage 
and publication of the ordinande was a condition précèdent to the 
issuing of the bonds, this récital: represented that thèse things had 
bèen done. As to the matters eipressly required by the statute to 
be- shown upon the face of the i bonds, as we hâve already stated, 
they are sufflcièntly disclosed: :.■.■•■;. 

We think there is no errOr shbwn in the record, and the judgment 
of the circuit court is accordingly afflrmed. , 
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In re WELCH. 

(District Court, S. D. Ohio, W. D. September 19, 1S99.) 

Bankruptcy— Opposition to Dischargb— Concealment of Assets. 

Wliere a banliriipt was lu the control and management of a retail busi- 
ness, which he alleged was the property of bis wife, but it appeared that 
lie had transferred the building and stock in trade to bis wife at a time 
wben he was threatened with the enforcement of a large judgment against 
him, that the wife liad no money at the time, and that the business was 
the only source of support of the banlirupt and bis family, held. that the 
transfer to tbe wife was colorable only, and fraudulent as to creditors, and 
lett the bankrapt the real owner, and that his failure to list the property 
in his sohedule of assets was ground for refusing his application for dis- 
charge. 

In Bankruptcy. On bankrupt's application for discharge and op- 
position thereto by creditors. 

Nelson W. Evans and Duncan Livingston, for petitioner. 
Oscar W. Newman, for opposing creditors. 

THOMPSOÎv', District Judge. This matter is submitted to the 
court upon the pétition of the bankrupt for a discharge, spécifications 
in opposition thereto by Bernard Augustin, a creditor, who has proved 
his claim against the bankrupt, the évidence taken by the référée by 
the direction of the court, his report thereon, and the arguments of 
counsel. The pétition for a discharge allèges that the bankrupt "has 
duly surrendered ail his property and rights of property, and has fully 
complied with ail the requirements of said act, and the orders of the 
court touching his bankruptcy." The spécifications in opposition 
to this pétition are three in number, which are, in substance, as fol- 
io ws: (1 and 3) That at the time of flling his pétition to be adjudi- 
cated a bankrupt, and at the time of filing his pétition for discharge, 
he was, in fact, the owner or had an interest in real estate which he 
conveyed to or purchased in the name of his wife, in fraud of his 
creditors, which he failed to set forth in Schedule B attached to his 
pétition to be ' adjudicated a bankrupt. (2) That at the time he 
flled his pétition to be adjudicated a bankrupt, and at the time he 
flled the pétition for discharge, he was, in fact, the owner of a stock 
of groceries used in carrying on a retail grocery business, in the city 
of Portsmouth, Ohio, which he had colorably transferred to his wife, 
in fraud of his creditors, and which was not, but should hâve been, 
set forth in said Schedule B attached to his pétition to be adjudicated 
a bankrupt. The statement in said Schedule B, relating to real 
estate, is as follows: "The petitioner is not the owner of any real 
estate whatever, or any interest therein." And in relation to Per- 
sonal property the statement is: "(c) Stock in trade. Noue." 

I will not discuss the évidence in détail. It is enough to say that 
it convinces me that the conveyances by the bankrupt to his wife 
of the stock of groceries, and of the building in which the business 
was carried on, and the purchase of the property in Kentucky in 
his wife's name, were eaeh made for the purpose of defrauding cred- 
itors, and that when he flled his pétition to be adjudged a bank- 
100 F.— 5 
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rupt he was, bas since been, and is now, in fact, the owner of the 
property referred to, aûd that a description thereof should bave been 
set forth in Scbedule B, and that bis failure to bo set it fortb, witbin 
the meaning of tbe bankruptcy law, was a concealment of property 
belonging to Msestate in bankruptcy, and that in swearing to said 
scbedule as filed be made a false oatli, witbin the meaning of tbe 
bankruptcy law. Tbe only source of income whicb tbe bankrupt 
or bis wife baid was tbe grocery business. It is suggested that tbe 
wife had savëd some money before marriage, and that sbe got money 
from ber motber, but tbe évidence will not sustiain the claim. It 
is not shown that tbe mother bad any property, nor that she bad 
any income, except sucb as sbe dérived from her^ own labor and that 
of ber cbildren. Her busband contributed notbing to the support 
of the family. There were flve cbildren at home,, the oldest of whom 
is 21 years of âge, and the youngèst 6 years of aée. It is not shown 
or claimed tbat tJiey bad profitable employment of any kind. The 
bankrupt and bis 'wife lived in tbe same building in whicb they 
carried on tbeir grocery business. The wife helped tbe bankrupt in 
tbe conduct of the business. Tbey both got tbeir living and main- 
tenance out ôf it. Her brotber, wbo is an allegèd liartner in tbe busi- 
ness, never put any money into it, or took any oût, except perbaps 
|25 or f30, «ùôugh to pay bim for bis services during tbe few wèeks 
be was belpiiig about the store. The bankrupt bas always managed 
and controîled tbe business, and is doing so tô-day. A large judg- 
ment for alitùbny was obtaiîied against bim by bis first wife, wbo ob- 
tained a diVorce from bim, aïid thèse transfers to bis présent wife 
were made about tbe time tbat be was threatened witb the enforce- 
ment of tbis judgment. The giving of notes tohis wife for her serv- 
ices in the grocery, and the alleged salé of an interest in the grocery 
tô bis brother-in-law, are transparent frauds, in furtherance of the 
scheme to put bis projjerty bejt^tlnd tbe reach of bis creditors. If the 
creditors bave not elected a trustée, the référée sbould appoint one at 
once, and instruct bim tO bring suit to recover tbis property for tbe 
beneflt of tbe creditors of thé bankrupt. The court will not grant a 
discbarge, and the bankrupt'ii pétition, therefûre, will be dismissed, 
at bis costs: 



BTJEÏ{6ÛGH V. ABBL. 

(Circuit Court, E. D. Pennsylvanla. March 1, 1900.) 

No. 10. 

Intbhnal Revenue— Distilled LiqdOrs— Act 1868. 

Act July 20, 1868, reduclng the tax on distilled spirlts, but requlrlng pay- 
ment on the quantlty manufactured, Instead of the quantity remaining 
when It was wlthdrawn from bond, as under prlor acts, and which took 
effect hy Its terms as to "ail distilled spirlts on which the tax prescribed 
by law has not been paid," as appUed to spirlts which had been previously 
placed in a bonded warehousp and had not been withdrawn, required pay- 
ment of the tax upon the quaiitity In existence when the act was passed; 
being neither rétroactive, so as to tax spirlts which had, prlor to its enact- 
ment, become lost by leakage, soakage, or evaporatlon, nor affected by a 



BURROUGH V. ABEL. 



67 



custom of the department,. continuée! for a tinie after Its passage, to accept 
payment on the quantlty shown by a regauge at the tlme of withdrawal. 

This was an action to recover an amount paid as internai revenue 
tax, and alleged to hâve been illegally exacted. 

T. W. Neill and David W. Sellers, for plaintiff. 

James M. Beck and Francis Fislier Kane, for défendant. 

McPHEESON, District Judge. The fàcts that give rise to this 
dispute appear in the folio wing case stated: 

"Parsey O. Burrough, the plaintifC above named, who survived Henry S. 
Hannis, late co-partners as Henry S. Hannis & Co., claims to recover from 
the défendant, who was eoUector of Internai revenue, the snm ot $14,339.26, 
with interest from the 30th day of April, 1869; this sum belng the amount of 
certain internai revenue taxes coUected from the said Henry S. Hannis & C!o. 
by said Charles Abel as coUector of internai revenue for the First collection 
district Of Pennsylvania, under the following circumstances: 

"The plalntifE's flrm of Henry S. Hannis & Co. were dealers In distlUed spir- 
its, and the défendant was collecter of Internai revenue for the First collection 
district of Pennsylvania. Said Henry S. Hannis & Co. owned certain dis- 
tiUed spirits in a gênerai honded warehouse of the United States, which splrlta 
had been manufactured and bonded prlor to July 20, 1868. 

"Thèse spirits were entered into gênerai bonded warehouse under acts 
passed prlor to July 20, 1868, and were at the time of their entry subject to 
the tax imposed by the said acts. Prlor to the approval of the act of July 
20, 1868, and until April 14, 1869, It had been the custom to permit spirits 
bonded prier to July 20, 1868, to be withdrawn upon the payment ot the tax 
upon the contents of the packages as shown by a regauge upon withdrawal. 

"That on the 14th day of April, 1869, Deputy Commlssioner of Internai Rev- 
enue Douglass directed that, in ail wlthdrawals of spirits from any old çlass A 
or class B warehouse, the tax of 60 cents per gallon should be coUected upon 
the quantlty as showh by the gauge at the time said spirits were entered In or 
t^rfl.iisf 6rr6d to th.© wfl.TGliO'USG. 

"TTiat on the 20th, 24th, 29th, and 30th days of April, 1869, Henry S. Hannis 
& Co. withdrew from bond 2,068 packages of spirits which had been bonded 
prier to July 20, 1868. That the following table shows the date Df withdrawal, 
the number of packages withdrawn, the contents of the packages when entered, 
the contents when withdrawn, the quantlty lost by leakage, soaliage, or evapo- 
ration, and the amount of tax coUected: 

"From April 20 to 30, 1869, inclusive: 

Number of packages 2,068 

Quantlty when entered 87,823 35 proof gallons. 

Quantlty when withdrawn 64,560 package gallons. 

Lost by leakage, etc 23,841 30 proof gallons. 

Tax paid ?53,166 55 

"The sum of $14,339.26, coUected in accordance with the instruction of the 
deputy commlssioner as aforesaid, on the 2.3,841 3o/i(,„ proof gallons of spirits 
so lost by leakage, soakage, and evaporation, was paid under protest to the 
coUector. The receipts therefor, excepting for 264 packages of the withdrawal 
of April 20th, which bave been mislaid, are annexed as exhlbits. 

"Prier to June 6, 1873, a claim for the refunding of said sum paid as above 
was filed with the commlssioner of interna! revenue. The form in which said 
claim was filed cannet iiow be ascertained. On February 16, 1878, an 
amended claim for the refunding of the said sum was filed. Copies of papers 
in proof of the flling and présentation of the said claim are attached to this 
statement as exhibits. On June 9, 1897, the commlssioner of internai revenue 
rejected the said claim. A cepy of bis letter to counsel rejecting the said 
claim is attached to this statement as exhibit. The présent suit was brought 
withln one year after this rejection of the said claim. 

"If the said court shall be of the opinion that the said sum of $14,339.26 
was, under the circumstances stated, Ulegally coUected by the défendant from 
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tjie #rm ot. Henry S. Hannls & Co^; thenthe court shall enter judgment for 
thé plalCtiffjvfor the said sum, with or-Without interest thereon, as the court 
may deein meet; and if the court is o£ opinion that the collection of said sum 
was not côntrfiry to law, then judgment to be entéfed; for the défendant." 

My opinion upon ibc questions tbus submitted for décision may 
be stated in a few words. It is ctear— indeed, there iS; no dispute 
on tbis point— tbat tbeacts of Jùly 1, 1862, Marcb t, 1864, ànd June 
30, 1864, imposing a tax or excise duty on distilled spiritS) did not 
impose tbe duty upon tbat article imtil it was sold, or was. removed 
from 3. bonded warebouse for cqiisumption or sale. Tbe resuit was 
tbat no duty was laid upon tbè' quantity tbat bad disappeared by 
leakage or evaporation. Tbe owner lost tbe spirits, and the gov- 
ernment lost tbe opportunity to tax. In 1868, congress adopted a 
new ,policy. By tbe act of July /20tb tbe tax on distilled spirits 
was grèatly reduced, but upon spirits tbereafter manufactured it was 
to, be levied as soon as tbe process of distillation sbould be com- 
plète. Of spirits tbus manufactflred, therefore, not only would the 
loss by lèaKàge and evaporation 'continue to fall upon tbe owner, 
but lie would also be obliged jt6; pay tbe tax upon the quantity 
distilled, altbougb part of it might tbus bave been lost. 

But tbe act of 1868 was dejfling with ail distilled spirits, and 
intended to tax.sucb as were tâéïji^ in existence, as well as spirits 
l;i(aï migbt tbereafter be manufactured. Tbe spirits tben in exist- 
ence were deposited in bonded warebouses, and are included in tbe 
mt iinder tbe phrase, "Ail distilled spirits on wbich tbe tax pre- 
scribed by la:?r bas not been paid," It is witb suçh spirits alooe 
tbât tbe présent controversy is.^Oïicerned. Tbe government's posi- 
tion is that tbe act of 1868, altbougb a taxing statute, bad a rétro- 
active effect, and mùst be const^tied to relate to tbe time of manu- 
'facture, and to imposé a tax or duty upon tbe wbole quantity of 
spirits tbat was then distilled. The plaintifE's position is tbat the 
tax sbould be computed upon tbe quantity of spirits found to re- 
main in the packages at tbe dates of witbdrawal in 1869, — tbe 
argument being that a departmental custom tbus to compute the 
tax preyailed after, as well as before, tbe passage of tbe act of 1868, 
îinfltbàt tbe government is bound by tbe custom adopted by its o£Q- 
cers. . 

In my opinion, neither position is correct. The plaîntiff's argu- 
ment comes to tbis: tbat, even if congress did tax in 1868 the wbole 
quantity that bad been originally put into tbe warebouse, never- 
tbelégs tbe commissioner of internai revenue could by order or régu- 
lation relieve tbe owner from the statutory obligation to pay tax 
upOD the wbole, and could lawfully permit him to discharge bis 
liabijity by the payment of a smaller sum. Tbis, in etfect, would 
be ai partial repeal of a statute by tbe act of an administrative offi- 
ce^; and it need not be argued, I tbink, tbat (assuming the custom 
to hâve existed) sucb a conclusion is inadmissible. Neither am I 
able to uphold the government's position. A rétroactive tax or 
duty upon property that is ùo lohger in existence is new in my ex- 
périence, and I do not believe tbat the establisbed principles of taxa- 
tion will justify a duty tbat cannot be levied in fact, but must be 
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levied (if at ail) by applying the fiction of relation, so as to reach 
a nonexistent substance. No doubt, wlren the act of 1868 was 
passed, congress had the power to tax at will "ail distilled spirits 
on which the tax prescribed by law [had] not been paid." But of 
necessity this phrase meant such spirits as were then actually in the 
warehouse, and were theref ore capable of being taxed. What had 
already evaporated or leaked away had ceased to be property in 
any sensé. It had passed into the air, into the woOd and âber of 
the warehouse floor, perhaps had entered into some new chemical 
combination, but at ail events was wholly beyond recapture. I am 
not aware of any principle of taxation that permits the taxing power 
to déclare, in effect, to a citizen: 

"You owii to-day 1,000 gallons of spirits. Two years ago you owned 1,500 
gallons, but one-third of this lias vanished beyond your power or mine to 
regain. I never laid a tax upon this 500 gallons, but I shall tax It now, by 
going back in thought to the date of its manufacture, and pretending that I 
taxed it then. It is true that when it was distilled there was no suoh tax or 
duty as I am now endeavoring to collect, for the act imposing it bas just been 
passed; and it is also true that nothing is left of thèse 500 gallons that were 
then in existence. But thèse objections are of no weight. I meet tùem by 
pretending now that the act of 1868 had then been passed, and by pretending. 
further, that the property that now has vanished has not really disappeared." 

To my mind, the question under considération is so clear that to 
state it is sufiicient. Surely, if part of the stock in a bonded ware- 
house had been bùrnt in 1867, the government would scarcely con- 
tefl(} that congress in 1868 either intended, or had the power, to lay 
a duty upon the part destroyed. In my opinion, the act of 1868 
laid a tax upon every gallon of distilled spirits that was then in 
bond, and this tax was payable even upon so much of the spirits as 
might thereafter evaporate or leak away; but I am of opinion, also, 
that the act did not, and could not, lay a tax or duty upon spirits that 
had then ceased to exist. 

If, therefore, the case stated showed how many gallons of the 
plaintiff's spirits -vvere in bond on July 20, 1868, it would be easy 
to calculate how much the plaintiiï has overpaid the government, 
and for what sum he is entitled to recover. As the case stands, 
however, I am unable to enter any judgment. I cannot answer either 
of the questions submitted for décision, because both questions re- 
quire me to deal with the sum in controversy as a whole, and I 
think that part of this sum was lawfully due, and part was not thus 
due. Neither can I enter a judgment upon what I regard as the 
vital point, because the necessary facts do not appear. If the par- 
ties désire to hâve such judgment entered, they hâve leave to amend 
the case in the direction indicated by this opinion. If it be so 
amended, I will then décide the remaining question, — whether the 
plaintifE is entitled to interest, and, if so, from what date. 
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(District C»urt,iB!. D. Missouri. Marsli 3* 1900.) 

Intehnal Revenue— STAsii'' Tax—Bc(î»ï)'8 6^ SAtObNKÈEPERs. 

The bond reqtilfed'to be gtveti by a saloon keeper by tlie statutes o£ 
'Missouri, as one of the)<Sonditionls,<jf,tbe granting by the state of a license, 
and whiçh lis icqufiltioned, for tlie f aithf ul obsen-ancç o( ail the requirements 
of such statutes byt))e iicensee, is ànrjnstrumentallty emiiloyed by the state 
ib exécute and enforce JtSown laws eHàcted in thé exercise of Its police 
powers, which caliîiot bé taxed bytbe fedeml go^emmefat, and such bonds 
do not require' aa- toteriial ïevenue stamp, under the war revenue act of 

On Demurrer to Inforr|iation. 
Edwarâ A. Kozierj'U. S. Atty. 
E; C. Tittmap, fpjÇ déMâant. 

ADAMS,: District Judge. The question presented by the demurrer 
to the information in this case is whether a dramshùp lieeper's bond, 
given pursutot to the provisions of the lai»? of the state of Missouri, is 
sUibject to the stamp ta? oiÉ 50 cents imppsèd by the war revenue act 
of June 13, 1898 (inter alia), upon ail "bonds of any description, ex- 
cept such as may be required in legail proceêdin'^s nbt otherwise pro- 
vided for in this sectioii." If this bond is the ineans or instrumental- 
ity employed by the st^tëin the administration of its governmental 
function, it is i?pt taxg-jbïe fey the fédéral govetnment. The suprfeine 
court of the United Statêsihihe case of Collector v. Dky, il Wîtll. 
113, 20 L. Ed. 122, ;ii{;çiii6ting from Bank v. Fenno, 8 Wall. 533, 19 
L. Ed. 482, ,says: _.,\ .' .^^\/ ["''"', ;';■;, ' ■ / 

"The reserved rights,of .thè stages, such as the right to pass lawà, to glve 
effèct to laws through'execiltite action, to adrûinistèi* 'jiistice through the courts, 
and to employ ail necessary agencies for legitlmate ï)urposës of state govem- 
iHent, are not proper>8ubjects;ôf thetaxlng power of eongrpes." 

In the caSeof tJ. â. i*^. Baltiihore & O. R. Co., 17 Wall. 322, 21 L. 
Ed. 597, thé suprême bourtsays: . 

"The right ôf the status t6 admlnister their own àffairs'throiigh thelr own 
législative, executive, and judicial depttrtments, in their own way, and through 
thelr own agencies, is cotncedéd by the uniform décidions of ;this court, and 
by the practice of the fe^ernl govprnrnent ,fpm its organization. This carries 
with it an exemption pf , thosçi agencies apd instruments from the taxing power 
«f the fédéral gôvernid^ht. If they may be taxëd lightly, they may be taxed 
heàvily; if justly, oppressiv^ly. Their opération maybe impeded, and may be 
destroyed, if any interférence is permitted. Hence the beginning of such taxa- 
tion is not allowed on the one side; Is not cteiœed on the other." 

The foregoing strong expressions of the suprême court are but 
affirmations of the gresat principles orlginàlly declared by Chief Jus- 
tice Marshall in the leadiag case of McGuHoch v. Maryland, 4 Wheat. 
316, 4 L. Ed. 579. Thèse cases, and many others to which référence 
might be made, establish the principle that the great law of self- 
preservation, the inhérent attribute of sovereignty, exempts any and 
ail means or instrumentalities of state governments from fédéral 
taxation in the same way and manner as it exempts any and ail 
means or instrumentalities of the fédéral govemment from state tax- 
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ation. "The power to tax involves," as Chief Justice Marshall says, 
"the power to destroy." If, therefore, the bond in question is an 
agency or means or instrumentality employed by the state of Mis- 
souri to exécute or enforce its own laws, it is not taxable by the féd- 
éral government. 
Now, what is the purpose of the bond? Its condition is as follows: 

"If the sald J. L. Owens shall keep at ail times an orderly house; and shall 
not sell, give away, or otherwise dispose of, or suffier the same to be done, 
about his premlses, any intoxicating liquors, in any quantity, to any minor, 
wlthout the written consent of the parents, master, or guardian of Such minor; 
and if he shall not violate any of the provisions of aiticle 6, c. 37, Revised Ordi- 
nances of the City of St. Louis, approved April 12, 1887, and amendments 
thereto, or any of the provisions of Session Acts of the General Assembly of 
the State of Missouri, and amendments thereto, approved April 20, 1891, rela- 
tive to dramshops'; and if he shall pay ail fines, penalties, and forfeitures that 
may be adjudged against hina under the provisions of said ôrdinances, and of 
said chaptçr;and amendinent thereto, — then this obligation shall be void; other- 
wise, in fuU force." 

The act of Missouri referred to in the condition of the bond is a 
récognition of a well-known fact, of which courts may properly take 
judicial cognizance, that the liquor trafflc is an evil which cannot 
be suppressed, but which may be regulated, and kept within les» 
harmful limits. The act (inter alia) permits no one to enter into 
the business without the consent of a majority of the taxpaying 
citizens bf the block in which it is proposed to condilct it; provides 
for biehnial statements of the quantity of liquors received; subjects 
the proprietor to heavy taxes; prohibits the sale of liquors to drunk- 
ards and minors; prohibits the sale of liquors to any parties on 
Sundays, or days on which gênerai élections are held; provides for 
the conduct of the business in such a way as to keep an orderly 
house ; subjects the proprietor tô the payment of heavy taxes in the 
shapé of licënse fées for carrying on the business; and subjects 
him to diverse fines and penalties for violating any of the provi- 
sions of thé act; and last, but not least, provides for the exécution 
by the proprietor, with two or tnore sufiicient sureties, of a bond 
in the pénal sum of |2,00(î, conditioned for the faithful performance 
of each and ail the provisions of the act, and the payment of ail 
taxes imposed by the act, and of ail fines and penalties incurred 
under the act. Upon the exécution of such a bond, a license is 
granted by the state. This législation is one of the highest ex- 
pressions of the exercise of the police power of sovereignty reaiding 
in the state. It deals with a subject intimately related to the health, 
welfare, and safety of the people, and is the subject-matter of ex- 
clusive cognizance by the state, with the exercise of which, outside 
of certain limitations not necessary to be now stated, the fédéral gov- 
ernment cannot interfère. Mugler v. Kansas. 123 U. S. 623, 8 Sup. 
et. 273, 31 L. Ed. 205; Kansas v. Ziebold, Id. 

In this législative scheme the giving of the bond is a condition 
to the grant of the license. The license itself does not express the 
entire contract between the state and the dramshop keeper. It is 
only that term of the contract expressive of the act of the state. 
The other term is found in the bond itself, which expresses the as- 
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sep,t„of ,t]iç,appliqaiit for tbe license tq tlie condition imposed by the 
stà'te^ i'h.e ,two, , taken together, constîtutë tlie contract ûr license, 
with ail iis. limitations and con4î,tions. Not oiily so, but' th'é bond, 
with the aqded gua,ranty of two oi" more résident surëties, afforda 
a ready iristrumentality or means for énforcing tlie provisions of 
tlie act. , ,It stands as, a constant naonitor.to the drahishop keeper 
to keep within the terms of the law, and ihsures, in case 6f default 
bn his part, the prompt paymènt of allfthes, penalties, and taxes 
which may bë imposed, upon him, as wéllas ail damages arising 
ont of aiiy violation of the terms of the act. 

The proposition that the saloon business is not itself a govern- 
mental agènçy may readily be conceded, but it does not foUow, and 
cannot be tri^e, that fhe.âiçaiiâ adopted by the stQjt^' for the régula- 
tion of this business, in tbè way of throwing safeguards about it for 
the public welf are, are not governmental agencies.! They, in my 
opinion, clearly fall within the reserved right of the' State to legislate 
in the exercise of its police power for the safety, welfarë, and health 
of the commun! ty, aod as such are not taxable by the fédéral gov- 
ernment. 

It is conceded that the state's license to a dramshop keeper can- 
not be taxed. This concession, in my opinion, ends the case. The 
bond, as already seen, is a part of the license; it is the assent to 
the condition, on which the license isgranted; it; is the agreement 
of the party of the second part, to the terms of the grant; it is a com- 
pliance with the provisions of the act of the state, to furnish se- 
curity for the safe CQnduct of a dangerous business. But, whether 
the bond be properly treated as a part of the license or not, it must, 
in my opinion, be regarded as a means o?* instrumentality employed 
by the state in the ! exécution ofone of its most important functions, 
namely, preserving the peaces, and énforcing its la,ws relating to the 
health, safety, and morals of its citizens, and as such cannot, op the 
•authority of the cases cited, be the subject of taxation by the féd- 
éral government. I hâve limited this opinion to a considération of 
the public act of the state, and hâve not considered the provisions 
of the ordinance of the city of St. liouis ttï which, my attention was 
called in argument, because of the fact that the court cannot take 
jndicial cognizance pf the provisions of a municipal ordinance, and, 
as this case is heardon demurrer, it must be disposëd of in the light 
of the state statute alone. The.demurrer to the information is sus- 
taàaëd.. 
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' " (Circuit Court, N. D. Oiilo, E. D. January 23, 1900.) 

NW!., 5,996: ' ■'' 

Tbadb-Mahks^Unfatr Competitiqnt-Tbmpob/^.rt Injunction. 

Complalnant was i\ie manufacturer of à siiecial Une. of ladies' shoes, 

"'■' whicli it designated and exteiisiVely fedvertised by tlie gênerai name of 

"Queen" shoes, also stàmping tljerein ds a. trade-mark a peculiar forni of 

: the words "Queen Quality." Défendant .was not a manufacturer, bvi,t a 

dealer iii shoes, and as such itipuvohsised', shoes aS: nearly like complain- 
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sïiit's as possilile in .style aaa-qiMlit.y, and Caused to be stamped thereiu, 
wliei'e c'oniplaiiiant pia<'ert its trade-mark, the word "Queeu," togotliev 
witlj its iiame aud address. Hdà that, wlille tlie riglit of complaiuaut 'to 
tlie exclusive use of the word "CJueeii" as a teclmieal trade-mark ifas 
doubtfnl under the faets showii. the action of defetidant clearly sliowed 
an intention to deceive purchasers. whieh was liliely to be successful, and 
to profit by tlie réputation complainant liad niade for its shoes. whlcli cou- 
stituted uufair compétition, and eutitled complainant to a preliminary in- 
juuetiou.i 

In Equity. 

Crosbj' & Gregory, Geo. H. Maxwell, and A. C. Dustin, for com- 
plainant. 

Kline, Càrr, Toiles & Goff and F. H. Goff, for défendant. 

El'CKS, District Judge. This is a bill of complaint filed December 
11, 1899, on behalf of the Thomas G. Plant Company, asking for a 
temporary injunction to restrain the May Company from selling a 
shoe sometimes designated the "Queen" shoe, and at other times 
designated as the "Queen Quality" shoe. The bill allèges that some 
years ago the Thomas G. Plant Company was organized under and pur- 
suant to the laws of the gtate of Massachusetts, and for a nuniber 
of years was extensively engaged in the manufacture of boots and 
shoes; that its said business has grown rapidly, until now, and for 
several years last past, its sales hâve reached every state of the 
United States, and nearly every city, large and small, therein, and 
throughout many foreign coun tries, their business being prosecuted 
by means of extensive advertisements and numèrous agents, who 
solicit the retail trade throughout the United States and abroad. The 
bill further allèges that up to the year 1898 the complainant f ollowed, 
to some extent, the usual custom of the trade in disposing of its 
products, but in the year 1898 it bouglit ont the interests in a certain 
Une of "Queen" shoes, of the Clark-Hutchinson Company, and has 
ever since, and including the year 1898, sold said "Queen" shoes under 
a new policy and System ; that at the time of its organization, in 189:J. 
the Clark-Hutchinson Company adopted the trade-mark "Queen" for 
one of its spécial Unes of ladies' shoes, and it offered for sale and 
sold the sSiid "Queen" shoes continuously from said adoption until the 
transfer of said trade-mark "Queen," and ail the business connected 
therewith, according to a written assignment executed on the 14th 
day of November, 1898; that ail the terms and conditions of the said 
assignment were duly and faithfuUy performed by both parties there- 
to, and that the said business has been carried on continuously ever 
since by the complainant. The bill further allèges that, as a resuit 
of the complainant's enterprise, integrity, and skill, and of the high 
quality and uniform excellence of the shoes manufactured and put 
upon the market by it, it has aequired a recognized and enviable 
réputation throughout the United States, and in many foreign coun 
tries, for reliability, ent«rprîse, and honorable dealing; that, ever 
since and including the year 1898, the complainant has devoted its 

1 As to unfalr compétition in trade, see notes to Scheuer v. Muller, 20 G. C. 
A. im-, r>are v. Harper & Bros., 30 C. C. A. 376. 



74 100 FEDERAL REPORTER. 

main énergies to its said "Queen" shoes, and lias directed ail its 
skill of workmansliip, business abilily, and advertising to the improve- 
meiit Qf said shoe, and the exteijdiflg and promoting of its réputation 
throughout the couutry; that the shoe bas been brought as near per- 
fection as possible in beauty and excellence of finish, and likewise the 
most artistic and extensive advertising has been lavîshly employed, 
at great expénsé; ând, in connection with the tra de-mark "Queen," 
the complainant has employed a l'epresentation or picture of a queen 
(using the famous picture of Queen Louise), and has surrounded and 
embellished the carrying word "Queen" of the trade-mark with an or- 
namental wreath, and has employed thé woràs "Queen Quality," in 
connection witjji a capital Q h?iving a long flourish partially em- 
bracing thé said Words, the wholê bèing in script. Do the allégations 
of the bill entitle the complainiajit to claim a trade-mark which the 
public is bpjjindito respect, or show such an established right to the 
désignation "Queen," when appliçd to its shoes, as will entitle it to 
protection? The suprême court of the United States, in the case of 
Mill C5o. V. Alcprn, 150 II. S. 460*1 14 Sup. Gt. 151, 37 L. Ed. 1144, says: 

"To acqulre à right to the exclusive use of a name, device, or symbol as a 
trade-mark, It ïnùst appear that It wftB adopted for the purpose of identlfying 
the origii), f or p-^nership Qf the articles tp , which It , Is attached, or that such 
trade-mark poiats distinçtively to the origin, manufacture, or ownership of 
the article oti whlCh it Is stampëàl'and is deslgned to indicâte the owner or 
producer ôf- the èbmmodity, and to distlngiilsh It fromi like articles manufac- 
tured by otHersi ■ i Ift a îdevlce, mark*,jôr symbol la adopted or placed upon an 
article for ; the ipurposi^çif identlfying Jts class, grade, style, or quality, or for 
any purpos;^, otheir tha» a, référence tQ. or indication of its p^ynership, it cannot 
be sustainéd as à valld ti^ade-iiiark." ' ,' 

Now, Tvhile there are allégations in the bill : that :tlie device or sym- 
bol used as a trade-mark in thiSi case was adopted for the purpose of 
identifying the origin tto ownéEship of thô article to which it is at- 
tachedy or points distinctivelyi tô the owner or producer of the com- 
modity, yet we find în the avermCT.ts showing the history of this 
trade-mark that the symbol or device usediwaa so usfid for the purpose 
of identifying its class,; grade, style, or^ quiality. : > ; 

iln anotetothecaâè ofScheuerv.ïiMler, 20iCiiO.;A. 165, which re- 
views ail th^attthorities upon theiprinciples involved in this case, it 
iB said':' - • •■icii--. • 'A' i'i !'■■.■ ".n • " ■,•■■ ■ ■'.'if.',. > ; 

*'ït hàs bèeii '^ëry' corréctlj' balfl that tbe prinelple-lti theSë cases Is this: 
that no man has a right .to sell^ his owii goods as thé^gbods of anotheti) You 
may express toesame ^rlnclple In a dlljEerent form, afldjPay that no inan has 
ft, pigbt to df^S^^lilmself in colprs, pr, Jidppt the bare sjfpbpls to which he had 
i!^o particulàr or .exclusfye right/ aûft.îhereljy personàïé another person, for 
thé purpose pf ittducing 'Me itublic to ëuppose either that hë is that ôther per- 
Bdn, or that he fa cottneèted wJth ana*selUQg the manufacture of such other 
person, while he Is really selllng hlSi oWBi." > , 

"The samè note, intreating bf ji'i^fîair conipetitiôn, says: 

"Oomlng, theii, to the spécifie nlle,çonstitï^ting the dpcirlnejof unfalr com- 
pétition in rçsp^t to the sale of yerid[|bîe çommoditlé^:, It niay be stated as 
follows: tndependenUy of tte ex^lstencé bf any tecnkilcal trade-mark, no 
manufacturer or vendor wlll be permltted to so dress up hIs goods, by the 
use of names, 'marks, letters, labels, or. wrappers, or by the adoption of any 
style, form, or color of packages, œ by the combinatlon of any or ail of thèse 
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indicia, as to cause purchasers to be deceived Into buylng IjiS goods as and for 
the goods of anotber." 

In the saine note the author says : 

"The tendency of the courts at the preseut time, espeeially In America, 
seems to be to restriet the field of technical trade-marks, and to extend the 
field of unfair compétition." 

Mr. Justice Strong, speaking for the suprême court, after stating 

that there were some limitations upon the right to sélect words as 

trade-marks or trade-names, said: 

"This will be manifest when it Is considered that in ail cases where rights 
to the exclusive use of a trade-marli are involved it is invariably held that the 
essence of the wrong consista in the sale of the ^(^ods of one manufacturer 
or Tendor as those of another, and that it is only whén tjiis false représenta- 
tion is directly or indireetly made that the party who appeals to a court of 
equity can hâve relief. This is the doctrine of ail the cases." 

This case is différent from the ordinary case of a technical trade- 
mark. Ordinarily, in this class of cases, we hâve the public imposed 
upon by being sold articles which they take under the belîef that they 
are getting what they ask for. In practicing this déception to the 
wrong aiud injury of the purchaser, the dealer is generally aided by the 
usual accompaniments of similarity in size or shape of the packages 
containing the commodity desired, of colored wrappers inclosing the 
same, or of imitations in printing, or of some fictitious name which 
sounds like the article called for, but which in fact does not correctly 
designate it. Thèse goods are generally exhibited in large quantifies 
on shelves and in show Windows, where they are easily seen, and 
where they attract çareless purchasers. But hère we hâve an ap- 
plication on behalf of a dealer and manufacturer asking for the pro- 
tection of this court agaînst a rival dealer, who sells a shoe which, 
unless clofeely examined, would readily pass as being the shoe manu- 
factured by the complainant. It is, according to the allégations of 
the bill, known as the "Queen" shoe, and the bill is proliflc in aver- 
ments that for many years, at a very large expense, the complainant 
and its assigner hâve labored to impress upon the public the fact that 
the "Queeii" shoe was a very superior article, and worth much more 
than three dollars, the price demanded for it. The device or symbol 
which was intended to designate and identify the said shoe is de- 
scribed as a capital Q, with a long flourish partiaJly embracing the 
words "Queen Quality." Now, as stated befofe, the bill refers almost 
exclusively to the word "Queen" as descriptive of the good will and 
well-established popularity of this shoe. The trade-mark does not 
stop with the single word "Queen," but adds "Quality," which is also 
circumscribed by a wreath. The really descriptive mark a,bout the 
defendant's shoe, which, it is alleged, misleads the public, is the 
stamp at the top of the inside lining of the shoe, described in the bill. 
In the complainaht's shoe this stamp is in gilt letters on the red silk 
lining on the inside of the top band of the'siioe, and consists of the 
Words "Queen Quality," as hereinbefore described. The stamp in the 
defendarif^s shoes is in much smaller letters, and much more neatly 
afiixed to the inside lining, and opnsists of the words "Quçen. The 
May Co., Cleveland, Ohio." I have some doubts as to whether the 
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complainant lias so fully proteçted its trade-markjrancl has sostrictly 
adhered to what it haâ chosen to make and caîï tiiat trade-mark, as 
to entitle it to protection by injunction for ti© trade-mark alone; 
but we may look to the trade-mark as aidin^ uâ in determining the 
exact légal stàttls of the parties to this suit If tbe défendant com- 
pany weré ilianùfaeturers of à shoe so nearly like the "Queen" shoe, 
with its similar stamp, as to make it easy to deceive or mislead the 
publie, an itïjunction would cause them serions interruption in their 
business, àui be a great loss to their réputation. The f acts disclose 
that they do not occupy any such position. They buy goods whererer 
they choose, sell them on the market for whatever price they choose, 
and advertise them, by name and description,' to catch the floating 
trade. If they were mahufacttîrer s, they would fhen occupy a position 
which would entitle them to cîaitn the sympathy of the court, beeause 
it seriously interfered with their business. But the facts disclosed 
in this application are that the défendant, flnding the complainant's 
shoe so thoroughly and widèly advertised, and a réputation estab- 
lltehed that was making th^ èhiôes sell rapidly, looked about for some 
Shoe that would enable thé défendant to be a rival of the complain- 
ant, both in the ciuality and style of th,e shoe to be sold. I hâve no 
stmpathy Avith a party that seeks to poach upon his rival's trade by 
deïiberately màking or selliuig^ii article so nearly like the complain- 
ant's that the ordinary purch^iser would be readily deceived. It is 
Àpwn that the complaiiiant hjis spent large sums of money in adver- 
tising its "Queen" shoe. Tî^at|Dipney is capital invested in its busi- 
ness, and it bas a right to be pVioiected, so as to reap the fruits of the 
enterprise and judgnlent demon^trated in building up its trade. The 
défendant bought a snaall quantity of the original "Queen" shoes, and, 
learning that the complainant was about to establish an agency bere, 
offered thèse original "Queen" shoes to its trade, so as to forestaU 
the action of the complainant. Now, it can easily be argued that, dis- 
rfegarding the quality and ânisb of the coniplainant's shoes, there is 
little évidence hère to support a bill for a trade-mark or a bill for 
unfair compétition. So far as the trade-mark is concerned, it would 
be very easy for the ordinary purchaser of shoes to be deceived. The 
trade-mark of the complainant's shoe isnot conspicuously shown on 
the outside, where it can be seen on the shelf or in the show window, 
but it is carefully and neatly placed on a red band around the top 
of the inside of the shoe, where it can only be seen by examination. 
Exhibiting the shoe ifi a show window, as is ordinarily done, the 
trade-mark would hardly be seen; but examining it, as the purchasers 
of shoes usually do, the purchaser mijght be deceived by the similarity 
of the two trade-marks. The unfair compétition is cj^arly shown by 
thè studied efforts of the défendant to secure a shoe so nearly like 
tËe complainant's that it can be palmed off on the public as the com- 
plainant's shoe. Thete is some proof that this bas actually been 
ddhe. There is proof, f^Iso, that the défendant stands ready, if the 
injunction is refused heré, to put upon the market its "Queen" shoes 
at a low price, in order tô secure the fruits of the trade. I am aware 
that the authoritiës suggest that an injunction ought not to be al- 
lowed in tliose cases uîifess it is évident that the complainant's trade- 
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mark is being infringed, and its trade seriously aiEected. I think in 
this case no great harm can corne to the défendant by allowing a 
temporary injunction. It would not stop any manufacturing, be- 
cause the défendant bas no factory. It might compel it to hold a 
large stock for a short time, until this litigation can be disposed of. 
Tliat would probably be harmful, but we must not look too far into the 
question of probable damages, or we will hâve to deny the complain- 
ant's rights, to which it is clearly entitled. The application for a 
temporary injunction, as prayed for in the bill, will therefore be al- 
lowed. 



FALK V. CURTIS PUB. CO. 
(Circuit Court, E. D. Pennsylvania. February 28, 1900.) 

1. Copyright — Suit to Recoveb Penalty for Inpringbment — Jorisdiction 

op Circuit Court. 

Under Rev. St. § 629, -which vests in the circuit courts original jurisdic- 
tion of "ail suits a£ law or in equity arising under the patent or copyright 
laws of the TJnlted States," such courts hâve jurisdiction of suits brought 
under section 4965 to reeover the penalty thereby imposed of one dollar 
for each infringing copy of a copyrighted engraving, photograph, etc., 
found in the possession of the défendant, as such suit involves both the 
validity and infringement of the copyright on which It is founded, although 
the gênerai jurisdiction over actions for penalties and forfeltures is vested 
in the district courts. 

2. Same — Pleading — Supficibnct of Déclaration. 

In a suit against a corporation, brought under Rev. St. § 4965, to reeover 
the penalty thereby imposed for infringing a copyrighted photograph, an 
allégation that a certain number of the infringing copies were found In the 
possession of the défendant corporation prior to the institution of the suit 
is suffleient, and it is not necessary to state what officer or agent had 
them in his custody, or the authority under which he was acting, which 
are matters of évidence. 

3. Same. 

Where a stateinent of daim in a suit under Rev. St. § 4965, to reeover 
a forfeiture for infringement of a copyrighted photograph, properly allèges 
the copying, printing, publishlng, and exposing for sale of the infringing 
copies by défendant, elther of which constitutes the infringement under 
the statute, it need not allège that défendant was actually engaged in any 
of such acts at the time copies of the infringing publication were found 
In his possession. 

4. Samb. 

An allégation in such statement that the infringing copies were made 
within two years next before the commencement of the suit, and were 
found in defendant's possession prior to the time it was brought, is suffi- 
ciently spécifie as to the time when tbey were so found. 

5. Same. 

It need not be alleged in such statement that the copies were found in 
defendant's possession by the plaintlff, or some one acting in his bebalf; 
such fact not being made essential to recovery by the statute. 

This is an action to reeover a forfeiture for the alleged infringe- 
ment of a copyrighted photograph. Ou demurrer to amended state- 
ment of claim. 

Samuel M. Hyneman, for plaintiff. 

J. Martin Kommel and Hector T. Fenton, for défendant. 
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D'AMAS, Oirèuit Judge, Thë demurrer to the pMntiff's original 
statemeii^ididûot challenge the jurisdiction of this Court. Upon the 
argument of that demurrer it Was incldentaUy denied; but, as the 
learned counàel of the défendant then stated that he purposed to raise 
the question moré formally thereafter, it was not fuUy discussed, and 
its considération was deferred. 98 Fed. 989. The case has since 
been heard tipon a demurrer to the amended stateinent, by which it 
is, among other things, averred that "the pleading does not recite 
any cause of action or subject-iïïatter cognizable by thia court, or of 
which it is authorized by law to take jurisdiction"; and the question 
of jurisdiction, being thus distinctly presented, must now, of course, 
be immediately determined, inasmuch as the plaintiff still insista upon 
proceeding in this court, instead of in the district court, although the 
authority of the latter tribunal to take cognizance of such an action is 
in defendaut's brief assumed to be unquestionable. 

The suit is brought, under section 4965 of theiEevised Statutes, to 
recover the penalty, thereby imposed, of one dollar for every sheet of 
an infrîngiïig copy of a Certain copyrighted photograph found, as al- 
légea, jii the possession of the défendant. The asserted right to sue in 
this court is rested upon section 629 of the Kevised Statutes, which 
vests in the circuit courts original jurisdiction "of ail suits at law or 
in equity àrisinig under the patent or copyright laws of the United 
States." It inust be conceded , that "the général jurisdiction over 
actions for penalties and f orfeitures has been and is vested in the 
district court," and the question now is whether the circuit court has, 
under sectîbti 629, jurisdiction of suits brought for the particular 
pienaity sbùght to be recovered ih this action. Lees v. U. S., 150 U. S. 
476, 14 Sup. et. 163, 37 L. Ed. 1150. 

What was the intent of eongress in giving the circuit courts juris- 
diction ôf "au suits • * * arising under the patent or copyright 
laws"? The use of such broadly inclusive language precludes, I 
think, the implication of an inteution to except from the jurisdiction 
eohf erred any suit, provided it be one arising under the patent or 
copyright lalws; and, in my opinion, this suit is such a one. The 
meahihg bf the terms of the statute is plain. They do not stand in 
nëedof interprétation. The only difficulty is in identifying the sub- 
ject-matter io which they refer; and, if section 4965 can be identifled 
as one of the "copyright laws of the United States," no diflficulty will 
remain: That section is comprised in title 60 of the Revised Statutes, 
which'rëlatëSéxclufeivelyto "patents, trade-mai-ks, and copyrights," 
and is included in chapter 3 of that title, which contains the pro- 
visions especially applicable to "copyrights"; and it seems to be rea- 
sonàble, if, indeed, not necessary, to conclude that eongress, in speak- 
ing, as in sectiipn 629, of "the patent or copyright laws of the United 
States," must hâve had in mind the laws which, in the same revision, 
weresocl^ssifled apd discriminat^d- Mopeover, by an almpst imme- 
diately iffljlJlQWÀng pect jçn (4968) it ^S; quite çlearly i indicated that a 
case may be one of f orfeiture or penalty, and yet be a suit under the 
copyright laws; for the limitation which that section pfçscribes is 
that "no action shall he maintainéd in àiiy caëè éff fërifëitùre or pen- 
alty under tlïé''cbpyk^hï'la'^'s,''tinless," etc.'' ' >; 1 ■ ■'! 
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In Brady v. Daly, 20 Sup. Ct. 64, Adv. S. U. S. 64, 44 L. Ed. , 

it was held that the section upon which the action in that case was 
founded was not a pénal one, and therefore the question with which I 
am now dealing was left undecided. Holt v. Manufacturing Co., 20 

Sup. Ct. 272, Adv. S. U. S. 272, 44 L. Ed. , was a suit to enjoin 

the collection of certain taxes, and complaint was made that the as- 
sessment of thèse taxes was illégal, because, in effect, levied on pat- 
ents or patent rights. But this, it was held, "did not involve the con- 
struction or the validity or the infringement of the patents referred 
to, or any other question under the patent laws"; and for this reason 
it was decided that the suit was not one arising under those laws. 
This décision, though not directly in point, is, I think, instructively 
suggestive; for the language quoted manifestly implies that any 
case whicTi does involve the validity or the infringement of a patent 
or of a copyright is to be regarded as arising under the patent or 
copyright laws, and that the présent case involves both the validity 
and the infringement of the copyright upon which it is founded is, I 
think, indubitable, and is not likely to be disputed. The existence of 
a valid copyright, and its infringement, are facts which are essential 
to the plaintiff s case, and which the défendant is at liberty to contro- 
vert, as, indeed, it has already done by its flrst demurrer. 

In the absence of any direct and controUing authority upon the 
subject, some weight might be accorded to mère précèdent. But no 
uniform practice has been established. Cases like this hâve been 
instituted in the district courts, but the greater number bave been 
brought in the circuit courts, and in none of them has the jurisdiction 
of either tribunal been questioned, except in the two instances which 
I hâve mentioned, and in Taft v. Engraving Co., to which I will pres- 
ently refer; and if any déduction can be drawn from this apparently 
conceded diversity of choice, it would seem to be that the bar and the 
judges hâve not doubted that the jurisdiction of thèse courts is, in 
such cases, concurrent. It has been exercised by the circuit court 
in Lithographie Co. v. Sarony, 111 U. S. 53, 4 Sup. Ct. 279, 28 L. Ed. 
349; Palk v. HefEron (C. C.) 56 Ped. 299; Lithographing Co. v. Palk, 
20 U. S. App. 296, 8 0. C. A. 224, 59 Fed. 707; Wheeler v. Cobbey 
(C. C.) 70 Fed. 487; BoUes v. Outing Co., 45 U. S. App. 449, 23 C. C. A. 
594, 77 Fed. 966; Morrison v. Pettibone (C. C.) 87 Fed. 330; Johnston 
V. Klopsch (O. C.) 88 Fed. 692; Howell v. Miller, 33 C. C. A. 407, 91 
Fed. 129. 

Taft V. Engraving Go. (C. C;) 37 Fed. 726, was a qui tam action, 
brought to recover the penalty imposed by section 4963 of the Kevised 
Statutes upon every person inserting or impressing notice of copy- 
right upon any article for which a copyright had not been obtained. 
The jurisdiction of the court was denied, but was sustained. The 
learned judge who delivered the opinion of the circuit court in that 
case said that he would hâve been disposed to hold that the suits re- 
ferred to in section 629, cl. 9, were ordinary civil suits, at law or ic 
■ equity, to recover damages for, or to restrain, inf ringements of pat- 
ents or copyrights, and that that clause does not confer jurisdiction 
upon the circuit courts over suits of a pénal character. While I do 
not partake of this disposition of the learned judge, I entirely concur 
in the conclusion which he reached, and which I think he sufScientlj 
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based lipon the several statutoty provisions which were referted to 
and eoBsidered, by hJm. 

By tàe jlidiciary act of 1789 (section 9) it was provided "that the 
district courts sJhaL hâve exclusive original cognizance of ail suits for 
penalties and forfeitures ineurred under the laws of the United 
States." But at the time this act was passed no copyright statute 
was in existence. The flrst copyright law (1790; 1 Stat. 125, § 2), 
inaposed a penalty of "flfty cents a sheet * * * to be recovered 
by action of debt in any court of record in the United States wherein 
the same is cognizable"; and the statutes of 1802 (2 Stat. 171, § 4) and 
of 1831 (4 Stat; 436, § 7) contained the same provision. In 1867 (14 
Stat. 395) a fine for failure to deposit copies of ajiy copyrighted book 
was made collectible "in any district or circuit court of the United 
States"; and when, in 1870, the copyright law was subjected tô gênerai 
revision, it was provided that "ail actions, suits, controversies and 
cases arising under the copyright laws of the United States shall be 
originally cognizable as well in equity as at law, whether civil or 
pénal in their nature, by the circuit court or any district court having 
the jurisdiction of a circuit court." Hence it appears that, when 
the présent Revised Statutes were prepared and enacted, the jurisdic- 
tion of the circuit courts over ail actions under the copyright laws, 
whether civil or pénal, was unquestionable; and nothing appears 
which would justify the assumption of an intent to change the law 
in this respect. The jurisdiction of the district courts (Rev. St. § 
563, cl. 3) "of ail suits for penalties or forfeitures incurred under any 
law of the United States" had already ceased to be "exclusive," and 
hence that word, as it had been used in the act of" 1789, was omitted 
from clause 3 of section 663 :of the revision; and in section 629, cl. 9, 
which was placed in the éhapter relating to the circuit courts, the 
jurisdiction of those courts in "ail suits at law Or in equity arising 
utider the patent or copyright laws" was simply retained. 

The décision in U. S. v. Mooney, 116 U. S. 104, 6 Sup. Ct. 304, 29 
L. Ed. 550, isnot in confliCt with this view, for the jurisdiction given 
to the circuit courts by section 629 has never been restricted by con- 
struction; and its manifest purpose was, I think, to continue in those 
courts precisely the same jurisdiction as, after the act of 1870, they 
had always had. 

The other grounds of demurrer will be considered in the order in 
which they hâve been presented. 

1. The amended statement allèges, in accordance with the statute, 
that the copies were found in the possession of the défendant corpo- 
ration. It is not necessary that it should also state which of its 
ofScers or agents had the àctual custody of them, or that he was 
acting therein within the scope of his authority as such officer or 
agent. The most that can be said of such facts is that "they call 
iato being the évidence" which renders it possible that such copies 
côuld hâve been found in possession of the défendant itself; for it is 
its possession, not theirs, which créâtes the cause of action. The 
material facts, therefore, are, in their légal effect, sufficiently alleged, 
and the law does not require the évidence to be pleaded, even in a 
pénal action. Wilkins y. U. S., 37 C. C. A. 588, 96 Fed. 837. 

2. The second cause assigned for demurrer is not well founded. 
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The statement, as amended, does allège that the défendant did copy, 
print, and publish copies of the copyrighted photograph, and, know- 
ing the same to be so worked, copied, printed, and published, did ex- 
pose for sale and circulate great numbers of such copies, and that 
there were upward of 5,000 sheets thereof "so copied and printed 
and found in the possession of the défendant"; and I cannot agrée 
that it should hâve been further alleged that, at the time when the 
copies were found in the defendant's possession, it was actually en- 
gagea in the act of printing or publishing theni, or exposing them for 
sale. It is, of course, true that this section (4965), being pénal, 
ought, if ambiguous, to be construed with such strictness as to care- 
f ully safeguard the rights of the défendant. But it is not ambiguous. 
The meaning of its language is too plain to admit of cavil or doubt as 
to its effect. Its tenus, so far as material to this point, are: 

"If any person, after the recording of the title of any * * * photograph, 
shall, within the term limited, and without the consent of the proprietor of the 
copyright, « * * engrave, eteh, work, copy, print, publish, or iinport, 
* * * or, isnowing tlie same to he printed, published, or imported, shall 
sell or expose to sale any copy of such * * * article, as aforesaid, he 
shall forfeit to the proprietor ail the plates on which the same shall be copied, 
and every sheet thereof, either copied or printed, and shall further forfeit one 
dollar for every sheet of the same found in his possession, either printing, 
printed, copied, published, imported, or exposed for sale." 

It will be observed that, at the outset, several acts are enumerated, 
the commission of either of which is made a cause of forfeiture. 
This is the clearly-expressed design of the flrst part of the section. 
There the causes of forfeiture are fully and finally stated, and the 
remainder of the section is directed solely to designating what shall 
be forfeited. It prescribes that "every sheet thereof," without quali- 
fication or exception, must, because of the commission of any of the 
previously enumerated infringing acts, be yielded up by the infringer, 
and that, for the same reason, he "shall further forfeit one dollar for 
every sheet of the same found in his possession." Consequently, a 
déclaration which, as in this iriltance, allèges infringement in the 
words of the statute, and then further allèges that there were up- 
ward of 5,000 sheets thereof so copied and printed, and found in the 
possession of the défendant, cannot be held to be détective because it 
does not also allège "that, at the time they were so found, they were 
then being printed or published or exposed for sale by the défendant" ; 
for the law bas not made such additional fact essential or material. 

3. The amended statement allèges that the copies in question were 
made wîthin two years next before the commencement of this action, 
and were found in the possession of the défendant prier to the bring- 
ing thereof; and, in my opinion, no more "spécifie averment as to the 
time when they were so found" is requisite. 

i and 5. With respect to the four-th and flfth grounds of demurrer, 
the learned counsel for the plaintifl insists that the statement, as it 
stands, sufflciently allèges "that such infringing copies were so found 
in the possession of the défendant within the United States," and that 
it is not necessary that there should be any allégation that they were 
so found "within the territorial jurisdictioual limit of this court." 
Unless the exigency of the plaintiff's case requires it, the court ought 
100 F.— 6 
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nôti to bè called upon to détermine either of thèse questions. As to 
thë flrst of them, the plaintiff's argument discloses that there can 
be no reasoû why he shôuld not make the allégation referred to so 
ejcplicitiy as to leave no possible doubt of its meaning. As to the 
second, the impression has been made upon mj mind that the plain- 
tifE éXpects to show by évidence that the copies upon which he claims 
were foundlvithin the territorial jurisdictional limit of this court; 
and, if this impression be correct, there can be no objection to his 
making hiS allégation speciflcally accord with his proposed proof. 
Upon both points, therefôre, the plaintiff will hâve leave to further 
amend his statement, and the demurrer, so far as it is based upon 
theseï points, will be overniled without préjudice, to the end that, 
if the pliEiiritiff shall not amend as hère suggested, the défendant may, 
upon the trial, again raise the same questions. Upon neither side has 
any authority been cited, and, if it shall hereafter become necessary 
to consider the matter, I will be glad to be referred to any decided 
cases which the respective counsel may deem pertinent. 

6, 'Éhe sixth cause of demurrer assigned could not be sustained 
without writing into the statute language which it dœs iiot con- 
tain. I hâve heretofore held that the forfeiture is limited, as to the 
number of copies, to such ^s hâve been found in the possession of 
défendant; but there is nothing in the act to support the position 
that th^ must hâve been so found "by the plaintiff or some one act- 
ing on his behalf in the premises." 

The defendant's demurrer to the amended statement is overruled, 
but, as respects the fourth and flfth causes assigned, without préju- 
dice, and with leave to the defebdant to raise the same questions 
upon the trial. 



PHCBIiriX BàTTERY itFG. CO. V. NATIONAI/ CARBON CO. 

, (Circuit Ciourt, D. New JTey^. February 16, 1900.) 

1. Patents— OKivAirlc BATTKRY—lSViBlNTioBr—ANTiciPATiOK. 

i The Hajt^dea patent, No., 500i284, for a-galyanlp battery, where the 

.leadlng jaea.ls the combtjiatio.n lOf a large carbo^ plug, passîng through 

, the cpver bf the contalnljog yessel, with a coarse screw-thread on the tn- 

"slde end, which engages Wlili d, correspondlng thread lu the solld top of 

the cafton 'électrode, ana,'>toytté friction and abrasion of the engaglng 

' threads; pioduces a mOre iJesfeiCt conductlvlty ,than bad otherwtee been 

; ."Obtained, — thç plug also: seryjjig:, as a support for the carbon élément, — 

, , ({Uscloses patentable Invention,' ïjptWlthstandlng the éssential éléments of 

' the comblriatibn are old, aiiâ tif'às not antlelpated-by the Harrls or Hlck- 

■ ■■ léy patehts.- " ■ ^ ,m: ':■;■■■.•,■•,• ■ 

8. ÈAÏJK^ISi'IilkGBMBNT. ■'■'''• ■"'.i ■■ ''■ 

The Hayden patent, Nai 500,284, for a galvanlc battery, is Intrlnged by 
» construction contalnlng a screiw-threaded carbon plug passing through the 
cover of the contalnlng veSsel, àii4'.connectlng the électrode with the cover, 
and interlocklng with thé' électrode' and a blilding' post carrled by ttie plug, 
and located ontside the contalnlng vesseL 

InEquity. 

Wm. P. Preble, Jr., for complainant» 
E. L. Thurston, for défendant. 
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GEAY, Circuit Judge. This is a suit for the infringement of the 
so-called Hayden patent, No. 500,284, for a galvanic battery, granted 
June 27, 189.3, to the Law Battery Company, assignée of M. M. Hay- 
den. The bill of complaint contains the ûsual allégations relating 
to the issuance of the i>atent, and the présent title thereto in the com- 
plainant, and it charges the défendant with Infringement. It is 
stated in the record, however, that ''complainant relies only on the 
first flve claims." The défense relied upon is that, in view of the 
prier art, the flrst flve claims of the Hayden patent are invalid for 
want of invention; or, alternatively, that, if not invalid, they must 
be limited to the particular carbon électrode shown, in which case de- 
fendant does not infringe. 'Oomplainant's prima facie case consista 
of a copy of the Hayden patent in suit; certain assignments thereof ; 
a stipulation that thèse assignments were executed and delivered by 
the parties named therein; a spécimen of defendant's battery; a 
stipulation that défendant had made and sold similar batteries, in 
this district, before this suit was begun ; and the testimony of one 
witness, Arthur S. Pinkham, who vi^as examined as an expert. 

The flve claims of the patent upon which the complainant relies 
are as follows: 

"(1) In a galvanic battery, the comblnatlon, wlth an électrode, of a separaWe 
carbon plug, the électrode and the plug being formed with interlocking parts 
80 that the plug will support the électrode, substantially as described. (2) In 
a galvanic battery, the combination, with a contalnlng vessel and Its eover, of 
a carbon électrode and a carbon plug Connecting the électrode and cover to- 
gether, the électrode and plug being formed with interlocking parts for the 
purpose set forth. (3) In a galvanic battery, the combination, with a carbon 
électrode, of a carbon plug screw-threaded into the électrode, and adapted as 
a support or connection for the same, as set forth. (4) In a galvanic battery, 
the combination, with a carbon électrode, of a carbon plug interlocking with 
said électrode, and a binding post carried by the plug. (5) In a galvanic bat- 
tery, the combination, with a contalnlng vessel and its cover, of a carbon 
électrode, a carbon plug Connecting the électrode wlth the cover, and inter- 
locking wlth the électrode and a binding post carried by the plug, and located 
outside the containing vessel." 

The patent in suit states that "the objects of the invention are to 
provide efficient and durable means for supporting and Connecting 
up the carbon éléments of such batteries." The undesirable condi- 
tions the invention was intended to remedy are thus described in the 
patent: 

"Heretofore the carbon électrode bas sometimes been secured to the cover 
by a métal connection conslsting of a boit firmly secured on the head of the 
carbon élément, projecting through an openlng in the covér, and fitted on the 
outside with washers and nuls. With ail connections where métal is used, 
a great deal of trouble is caused by reason of the gases and salts rising from 
the solution, an^ getting in between the head of the carbon and the cover, and 
attacking that portion of, the boit which ^s exposed in the hole in the cover, 
or between the cover and the head of the carbon. This causes corrosion, and 
finally destruction, of the métal connection, which in many instances means 
the loss of the entire carbon. It will be observed that In my construction 
the connection between the carbon and cover is of material which is not 
affected by the gases or salts, and no détérioration of the kind mentioned can 
take place. At the same time, I provide a sèrvlceable metallic binding post 
for Connecting on a circuit wire, which is so located as not to be affected by 
the injùri-wis gases or salts of the cell. An excellent contact betwéeri the 
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biptling post and carbon, électrode; Is also acquired by reason of the large 
scTew-threaded surface between thCiPlug and carbon." 

The défendant claims tliat the Hayden patent exMbits nothing new 
in the art to which it relates, but bas been anticipatedin ail its essen- 
tial features by différent patents theretofore issued and in use. Care- 
fully examined, the patents ref^rred to and set forth in the record, 
and the expert testimony in relation to them, fail to establish this 
to .my satisfaction. Though :iu seyeral of thèse alleged anticipating 
patents there may be found ope or more of the separate éléments 
which go to make up the Hayjd'en invention, noneof them exhibit the 
leading idea of the Hayden patent, which distinguishes the invention 
of the patentée, to wit, the combination of a large carbon plug, pass- 
ing through the cover of the containing vessel, with- a cqarse screw- 
threa,d on the inside end, which engages with a corresponding thread 
in the solid top of the carbipii, électrode, and, by its friction and 
abrasion of the engaging thre^ds, produces a ipore perfect conduc- 
tivity than had otherwise beeii: obtained; the plug also serving as 
a support for the carbon élément. This accoffipiished a complète 
remedy for the corrosion of mçital connections, ^nd, by so treating the 
carbon of the plug as to make it barder, it entirely prevented the 
"creeping" of the salts, which theretofore tended to deteriorate the 
metal'bijttding post attached tb tïie circuit wire. , While ail the essen- 
tial éléments of this combination are admittedly old, I think that the 
patentée has succeeded in produeing a new and usef ul device for ac- 
complishing a purpose not theretofore achieved, and that thèse old 
elememts so co-operated as to prodnce a new resuit. The produeing 
of this résuit, I think, involved invention, and therefore patentability. 

Neither the Harris nor the Hickley patents, much relied upon by 
the defeûdant as anticipations of the essential features of thé Hayden 
device, accomplished what the Hayden patent has accomplished. In 
the Btarris patent the carbon électrode is supported by two metallic 
screws passing through the cover, but the top of the électrode itself 
is too thin, and the screws too small, to admit of a mère substitution 
of the Carbon screw-threaded plug of the Hayden patent. In the 
Hickley patent, though there is a carbon screw-threaded plug, it 
does not support the électrode, which rests upon lugs inside the con- 
taining vessel. 

I think the complainant's counsel is right in his claim that Hay- 
den, the patentée of the patent in suit, has "made a galvanic bat- 
tery consisting of the usual éléments and the usual containing ves- 
sel, so medifled, brought togethier, and associated that by using a 
screw-thread under conditions whére others used horizontal or verti- 
cal bolts; by using carbon with a coarse screw-thread, where others 
used métal with fine screw-threads; by using a carbon plug which 
supports, where another used a carbon rod which did not support; 
by making a galvanic battery, where others made médical batteries 
or electrolytic baths, — the résultant effect is a powerful, effective, 
and durable battery, which differs from ail others, and which could 
not be produced by taking any bf the others as a basis, and modify- 
ing it by ideas taken from the rest of the prior patents." So con- 
cluding as to the patentability of Hayden's device, I am also of opin- 
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ion that the daims of his patent must be so read as to cover tlie 
defendant's construction. In tMs construction we find the essential 
features of the Hayden combination, to wit, a screw-threaded car- 
bon ping passing through the cover of the containing vessel, and 
Connecting the électrode with the cover, and interlocking with the 
électrode and a binding post carried by the plug, and located out- 
side the containing vessel. The flve claims sued on cover a single 
invention, and that invention, as described in thèse claims, seems 
to me to hâve been elearly invaded by the défendant. Ijet a decree 
be prepared in accordance with the views hère expressed. 



RUBBER-TIRB WHEEL CO. v. DAVIE et al. 
(Circuit Court, D. New Jersey. February 20, 1900.) 

1. Patents— Suit for Infringement— Sufpicikncy of Bill. 

A bill for the infringement of a patent is net required to allège the 

fac-ts made essential to the validity of a patent by the amendaient to Rev. 

gt. § 4880, of March 3, 1897, where the patent was issued prlor to January 

. 1, 1898, as the application of the amendment is, by its terms, limited to 

patents granted after that date. 

2. Same. 

A bill for the infringement of a patent must positively aver the facts 
which are, by Rev. St. § 4886, made essential to its validity, and an aver- 
ment on belief is insufficient. 

3. Same. 

An aveiTuent in such a bill that, before a date named, the patentée was 
the true. original, apd first inventer of certain new and useful improve- 
ments, etc., "which liad not been patented, or described in any printed pub- 
lication, in this or any foreign country," is not a sufflcient averment that 
such invention had not been patented, or described in any printed publica- 
tion, in this or any foreign country, "before his (the patentée' s) invention 
or diseovery thereof." 

4. Same. 

A gênerai averment in such bill that the invention of the patent "was 
not known or used by others before his (the patentee's) invention thereof" 
necessarlly includes the averment that it was not previously linown or used 
"in this counti-j'," and is sufflcient. 

This is a suit in equity for infringement of a patent. On demurrer 
to bill. 

Paul A. Staley, for complainant. 
H. A. Toulmin, for défendants. 

GRAY, Circuit Judge. A demurrer was flled to the bill in this 
case. The paragraph of the bill iipon which the demurrer is founded 
is as foUows: 

"And thereupon your orator complains and says that before the 14th day of 
November, 1895, Arthur W. Grant was the true, original, and first Inventor of 
certain new and useful improvements in rubber-tired wheels, which had not 
been patented, or described in any printed publication, in this or any foreign 
-country, and which were not known or used by others before his invention 
thereof, and which had not, at the time of his application for a patent therefor, 
been in publie use or on sale for a neriod of more than two years, as your orator 
verily believes." 
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Three causes of demiirrer were flled by flefeùdants, and two àddi- 
tionÉ ç^iises were urged 6i*é tenus by tlie défendants, under stipu- 
lation bétwëen counsel in the causé. Th^ written causes of de^ 
murrer àî^ie as foUowS; 

"(1) That as a spécial cause 6f demurrer it does not appear by sàld Mil 
that thè àllëged Invention refèiïedto Ih the sèçoiDd'pamgraph was not patented, 
or descWbed In any prlnted publifeatlon, In thls or any forelgn country, 'for 
more than itwo years prior tô bis (the Inventor's) application' for the allegpd 
lettere -pajent « (2) That as a ,:Çurther and spécial cause of demurres.* it does 
not appear by said bill that tie allégea Invention referred to in the second 
paragraph hafl not been in publie use Or on gale In thls country' for more 
thaa two years prior to the patentee's application for said alleged patent 
(3) That as a further and spécial cause of demurrer the bill of complaint, in 
the second paragraph, does not properly and legally aver the two-years clause, 
the bill averring that the alleged invention had not been in publie use at the 
time of the appli^éation foi- tlie- alleged patent for : a perlod of inore than two 
years, 'as your orator verily belleves,' which latter clause renders the said 
averment of the two-years èlaùsé iof the statûte înéffectlve in law." 

The first cause of demurrer refits upon the: requirement of section 
4886 pf îiih^, ^'^v^sfid ^t^t^t^lî ^s amended by the act of March 3, 
1897. But, 88 the. eighth section of that act provides that the act 
shall taiîe efifect Jaiiuary 1^ 1898, andîthat the section amending 
said section 4886 of the Eevised Statutteâ shall not apply to any 
patent grauted prior to said date, this cause of demurrer f ails. 

The second cause of dépiùrrer, as afooit^ stated, must be over- 
ruled for the same reasona. 

The third cause of demurrer, as flled, is that the bill does not prop- 
erly and legally avér the two-years clause of the statute, inasmuch 
as it only avers tjiat the inventioB "had' not, atthe time of bis (the 
inventor's) application, been in public usé or on sale for a period 
of more than two years, as your orator i verily belieA'es." The stat- 
ute expressly provides that the invention, in order to be patentable, 
must not hâve been in public use or on sale for more than two 
years prior to the application for a partent. This must be averred 
positively, as a fact, and not indirectly. The belief of complainant 
is the averment hère, andj as such, is not issuable. The complainant 
must so believe as to be able to positively aver, in order to meet 
the requirements of good pleading under this statute. 

Thé first causé of demurrer raîsed ore tenus is that the bill does 
not allège that the invention had not been patented, or described in 
any printed publication, in this or. any fdr«ign country, "bef ote his 
(the patentee's) invention or discovery theréof." One of the. re- 
quirements of section 4886 as to the patentability of an invention or 
discovery is th^tilt should not hâve been "patented, or described in 
any printed publication, ih tihis or atiy foi-eign country, before his 
invention or discovery thereof." This is an absolute requirement 
of a patentable invention, as prescribed by the statute. We do not 
find .tbat thé bill Ofcomplaiïit in this casé înâkes a sufScient aver- 
qiëiit /6f.thîs'fa(Èt; ', It m^ the 14th dâ^ of No- 

vemberjl89è, llie. patentée WB,8 the t|w^, prigirial, and flrst ^nventor 
of certain itappovêments, etc., wbich had not been patented, or de- 
scribisd'iri ^ny printèd' pùblicâtioB; în this or any foreign country. 
It is not stated what is the date of the invention or discovery; only 
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that it waa prior to the 14th day of November, 1895. There is not 
enough in this allégation to make it appear, even argumentatively, 
that there was no publication, etc., before the invention by the 
patentée. We think that for this cause the demurrer is good. 

The second cause of demurrer raised ore tenus is as foUows: "That 
it does not appear by the bill that the alleged invention had not 
been known or used by others *in this country.* " Inasmuch as com- 
plainant has averred that the alleged invention "had not been known 
or used by others," he has made a gênerai statement which would 
include the more particular and spécifie one, to wit, "which had 
not been known or used by others in this couâtry." This cause of 
demurrer, therefore, is without merit. 

For the reasons above stated, the demurrer is sustained, with leave 
to the complainant, if he see fit, to apply for leave to amend within 
30 days. 



'ALVIN MFG. CO. T. SCHARLINO. 

(Circuit Court, D. New Jersey. March 6, 1900.) 

1. Patents— Suit fos Infringement against Assiqnor— Estoppel. 

An inventer who bas assigned the patent for his invention cannot be per- 
mltted, in a suit against him for its Infringement, to introduce évidence 
for the ostensible purpose of so narrowing the scope of the patent as to 
avoid infringement, but which in fact tends to show that It Is Invalid for 
want of novelty. 
8. Same— Infringement— LiABiLiTY of Partner. 

A défendant cannot escape liabillty for Infringement on the ground that 
the infringement was by a partnership, when it is shown tliat he was not 
only a ihember, but thé manager, of the firm under whose superintendency 
the patented process waa used and the Infringing product sold. 
8. 8ame— Process fo» Deooratikg Glass. 

The Scharling patent, No. 47?,230, for a process of decorating glass with 
, métal and for the rçsultlng product, fteld Infringed. 

In Equity. 

This was a suit in equity for infringement of a patent On final 
hëaring. ' 

George Cook, for complainant. 
piçkerson & Brown, for defepdant. 

GRA.Y, Circuit Judge. This is a suit brought to restrain infringe- 
ment of letters patent No. 472,230, granted April 5, 1892, to the 
Wymble Manufacturing Company, as assignée of John H. Scharling, 
the défendant, for an improved process of decorating glass. The 
bill recites that John H. Scharling, being the flrst and original in- 
venter of certain new and useful improvements in processes for deco- 
rating glass, made application for letters patent therefor, in due 
form of law, and complied with ail the requirements of the statute 
in Buch cases made and provided, and that by an instrument in writ- 
ing dated February 11, 1891, he sold, assigned, and transferred unto 
the Wymble Manufacturing Company, a New Jersey corporation, 
ail of bis right, title, and interest in and to the invention, and in 
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■ffiè lèttèïB patent toisé gFantéîi tUéreéètJ Md requesting that tLe 
cônlMiMM'éÉ:- Oî patents issiïe the lettetsipatent to salid company; 
fut-tli^j'tliàt tue letters patent' WereiBSuââ fin accordaiice witli tlie 
petitién'on th<3 5th day iof Aprily ÏI892J âûd nùmbered 472.230, to 
tbe Wyinble MantifactTiting Odmpany, as assignée of said Si'harling; 
furttier, that à receiver Was ali'pdintea f ot tkë Wymble Manufacturing 
Gonlpany in a certain suit bFouglit in the 'court of cliancery in the 
state of New Jetsèy agâinSt tiië said company. On the 27tli day of 
Mardi,'* 1895, thè said receiverj' #ith the approval of the said court, 
sold tt) the complmnant, the AMn Mànufacturing Company, ail 
the property and âifeets of 'the said Wymble Mànufacturing Com- 
pany, including ail debts due to said Company, on book account or 
otherwisè, the bill of saie'|nilrportihg to include also the patent or 
patent rights nowin siïîi ! Thereafter an application was niade to 
the said court of chancery by complainant for an order directed to 
the Wymble Mànufacturing Company- ordering the directors of the 
same to hold a meeting, and authorize the proper officiais to exé- 
cute an assignment of said patent to the complainant. The order 
was obeyed by the said directors, and a,n assignment in pursuance 
thereof of the said patent was made by an instrument in writing 
executed by the président and secretary of said company, and dated 
May 13, 1895. Af ter the last-mentioned date, theref ore, the com- 
plainant was "vested with the full légal title to the patent in suit. 
The patent in suit relates, as is stated in the spécification, to "an 
improvement in decorating glass and other ware with métal, and 
more particularly to the décoration of articles having nonconduct- 
ing surfaces with gold, silveir, or other precious metàl, tjr with any 
two or more of the same." The spécification describeS , that, in de- 
positing the métal upon glass or other nonconductingaurf aces, the 
deposit forms upon the underside thereof, while the upper side or 
sides remàin linéovered, or oSiiy iiiiperfectly covered, and that, there- 
fore, in decorating articles of a round, 0*^^811; cylindrical, or of other 
shape than fiât, it had been the custom to first apply to the non- 
conducting surface a coating,jof varnish or some a,dà.esive gum, 
and then applying to said gum or adhesivè a coating of some metallic 
powder, in order to render the surface of the article a conducting 
one. The article was then subnierged în â pjating bath, and a heavy 
or thick coating deposited theteotf, portions of the métal being eut 
away by etching oy engravjng. As the spécification states, articles 
thus treated weré'open to certain objebti'ons, namely, that the inher 
surface of the mptal envelope, èxposed through the open-work de- 
si'gn, was dark oi' black, àtid of %n ijnsightly appéarance, and greatly 
dfetracted from the beauty âi|d àrtistic appéarance of the article. 
Especially was sfacll' the case "(vith objects having a large open top, 
as cups or bowls, wherein tlïé'blâçk innèi";^tii'facé of thë métal wa:s 
plainly visible. Ôiiè object oî the inVeritîoù was to' overcomë t&is 
objection, and to give to the article a bright inner surfkëe. Ttiie 
spécification furttier statës that in practicihg the old prdces,S th'e 
articles required a great 'âTnbunt bf handling before they w:ëre în 
readiness for the electroplàtirig bath, and hence the dangëfof bréffk- 
age was correspondingly gréât. Fnrther, it was the object of tUé- 
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invention to oyercoime tlie defects in the proeess and pi'oduct '"by 
first cheapening thé procéss, and therefore the product; secondlv, 
producing an article with a bright inner surface, thereby addii.-;,^ 
to, instead of detracting from, the artistic appearance and value 
thereof ; and, thirdly, to devise a proeess whereby the necessity 
of so much handling of the article will, to a greater estent, be over- 
come, and the danger of breakage lessened." In accomplishing thèse 
ends, the inventer states that he dispenses entirely with the first 
two steps of the old proeess, omitting, first, the step of applying 
the adhesive, and, secondly, the plumbago or metallic powder, and 
forms directly on the article a thin coating or envelope of silver or 
other conducting métal. The inventer then states that others had 
attempted to accomplish this end by immersing the article in a 
bath for the purpose of allowing the métal in solution to deposit 
thereon, but that such proeess was impractical, owing to the fact 
that the métal in solution would dejwsit on the under sides, but 
not on the upper sides, of the article, "and also by reason of the 
fact that the solution- — an item of great expense — in a few minutes 
becomes worthless, by reason of the précipitation of the métal 
therein, the quantity necessary to completely submerge the article 
being very large." In producing his new and improved article of 
manufacture, in accordance with his newly-invented proeess, the 
I^at entée states that he sélects one of the solutions ordinarily used 
in making mirrors, and after determining the amount thereof to be 
used, in accordance with the size of the article to be treated, sus- 
pends the bottle or other article at one end of a wire or cord, by 
inserting into the mouth or neck of the bottle a suitable stopper, 
and attaching the wire thereto, the opposite end of the wire being 
attached to the ceiling or other, convenient place, the article being, 
so suspended that it may be easily turned or revolved, a swivel, if 
necessary, being used to prevent the wire or cord from twlsting. 
"The article being in position, the solution contained in the vessel. 
A, is, by means' of a cup or ladle, dipped therefrom, and poured 
over the article, C; the latter, if necessary, being slowly Turned, in 
order that the solution may corne in contact with every part of the 
surface thereof. That portion of the solution not adhering to the 
surface of the article, is caught by the réceptacle, A, and again 
ladled ont and poured over the article; this proeess being repeated 
until •every part of the surface is coated. I hâve- found from my 
experiments that the surface will take but a certain thickness of 
film, or, in other words. that the film will assume but a certain thick- 
ness. no matter how often, or- for what length of time, the proeess 
of pouring the solution over the articje is kept up. This being the 
fact, there is no danger of loss by too thickly applying the primary 
coating of métal. After the article has been thus treated. and re- 
ceived a bright film of silver or other m(?tal, it is subjected to the 
electroplating bath, and the gold, silver, or other precious métal de- 
posited thereon in the ordinary manner. By cutting, etching, or 
other processes, a part, or parts of the métal may be eut away. as 
has heretofore been donc, and as shown in Fig. 2 of the drawings. 
The above proeess is the quickest, most economical, and produces 
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the prettiest articJéis of tany process àt v 
clàinïs of the patèit iû suit reâd'Vs ï^ll^^èi 



whîch I am aware.* Wie 

"(i) The process heréinbefore describeilçtf àaplylng métal to articles having 
nonttjndtiCfing surfaces; i 'tvMch Consista jaf'fëSeatédly pourlng a solution of 
metalUc salts over thei a*tlcle tintU tiUe latte* islfiompletely c6¥ered, slowly turn- 
li?g or moving the article torlng suëh process,i an<l Iflnàlly subjecting said article 
to the action of an electroplatiog bath. {^) A glass qv other article of a round 
or irre^ar shape, hàvIng applied directly ôiilts surface a thin, filin or envelope 
of depOTlted metal/prodttcihg «l bright Inn'ér tiàridcé on the article, and a second 
depbsit of thicker métal aijpllëd ;to the flrst deposit, certain portions of said 
metals bélng cutûway, as^i?sçrihed."< 1 , 

The flrst claini ia fof â procéss, àrid the second is for the resulting 
prodirct of that prtfcesâ. ïtetwo défend made by défendant are — 
Firët, tiiàt, by reàsbn of the prier stàïeoî thé art, thè claims of 
the pateût in suit are' soliïfiiitedtha'tildàct of thîs défendant can 
be coûBîdèred as an iUfritigëmeiit' thérétif; and, sééond, the de- 
fendant dénies that he haà practiée'fi"oir nsed thè îùreiition as con- 
tained ifi said lettera J>atëht,' or that hë tas sold ojf màde aûy articles 
in âédordànce therewithî'"'li'= support of the flrat'diéfense, the de- 
fendant has put in eTidehcé the PoWet; CSmeg, Prtitt; and Zgraggen 
patents, sbme ôf them very bld, and ail' pf thera aihtedàting the pat- 
ent in suit, ônd certain publiéatidns^; ail' 'ofwhich he claims tend to 
shb'w th&t ît was 61d' at the flâte'oif the application of the paiteïit 
in suitfc'dëpôSit a film ôf MÎlver dit-ectly ùpon a honconducting sur- 
face, silCh as glâSS,byi()6ul*ihg the sil^'eï' solution Tépieàtedly over 
the sainey aïld then to coVër said filM jby'èlectro dejpc^ition of métal 
npoa it. He hâs also intrdduced tlié' festimony '6f witnesses tend- 
ing tô' Sh#w that the produët' descrîbea îh' claim '2 was old. It is to 
be obfeér^^ed that this suit haslbeehi bS*ôïight agaihst'John H. Schar- 
ling, thë inventor of thè ^fôcéfeS, ainS'iàfeâignoïr 'ôif the; îettërs patent 
in suit, iànd lie is theréfore^'éfetoppèd fr£>m denying the validity of 
the patent. Défenses ' that 'woiild bë ôpen to othërs sued for an 
infringerûént of thë patenit M|timt aïè libt dpen to him. Counsel for 
défendant do npt deny^iaiiirop6sitïohj which reâts upon well-es- 
tablished prihéiples lyiûg at f he f oundâtioù of the doctrine of estop- 
pel. They oontènd, howevêr, >that thè défendant may still, by show- 
ing the priô!* Btate of the art, so limit the scopè of the invention 
covered by the patent as toleave ôÉy pl*ocëss practiced by défend- 
ant, or preduet itïade by ïiini iû pursuance thereof, outside of the 
claims 6f thë ^tént in sait. 

I thinkiihe'iwidence addUfied for tîiis purpose,' and whitrh bas 
been reffiriredi tO àbove, wouM, if it hSd the eflect intended, confine 
the flrst daim tb à process in whicb the article to be treated was 
"slowly tarïied or moved" dùring such trëatment. But I cannpt con- 
sider this eTidéûcèin thiS Wày. It attàcks the validity of the claim 
in its entirety.^ lîië "Islowly tuming" ôf the article is not entitled 
to be called à distinct step în the prbcess, and cannot properly be 
separated froin t!he process âà a whoîè. The défendant miist not 
be permitted td stUltify himself, by aSserting that the simple act bf 
"turning" the artiéle sïowly, while it receiTed its baptism of silver 
solution, was thè process he invented. This évidence must be con- 
sidered, then> as tënding to deny the validity of the patented pro- 
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cess, by showing that it lacked novelty, and therefore cannot be re- 
ceived or considered in this suit, when offered by this défendant. 
The same observations -would be applicable to the contention in re- 
gard to the second claim, as it must refer to an article raade pur- 
suant to the process thus limited. 

Evidence tending to prove that glass bottles and other round or 
irregular shaped glass articles hâve been decorated with silver or 
other métal, showing a bright inner surface next the glass, before 
the date of this patent, is évidence that attacks its validity by show- 
ing want of novelty. As I said before, such a défense is not open 
to the défendant in this case. I do not, however, pass upon the 
question vifhether this évidence would or would not be sufflcient to 
defeat a suit on this patent, brought against other parties than 
this défendant. I think the complainant in this case bas sufficiently 
established, by his original and supplementary proof, the fact that 
this défendant, John H. Scharling, bas practiced the process of the 
patent in suit since his assignment thereof, and since the title bas 
been in complainant. I think he bas also established, by the same 
proof, that the said défendant has made, dealt in, and used the 
articles covered by the second claim of the patent in suit. It is true 
that the défendant in his answer bas, upon oath, denied in gênerai 
terms that he has in any way infringed the rights secured by said 
letters patent, by "unlawfuUy" or "wrongfully" using or practicing 
the process, or in making, using, or selling any articles made in ac- 
cordance therewith. This déniai puts upon the complainant the bur- 
den of overcoming it by preponderating testimony, which must gen- 
erally be that of more than one witness, or that of one witness with 
corrobora tive circumstanees. A careful examination of the testi- 
mony in this case has brought the court to the conclusion that this 
has been done. 

I hâve no doubt, uj>nn the testimony of Frederick W. Bray and 
others, that the decorated bottles produced in évidence, and fiied as 
exhibits, were bought from the défendant. It is true that the de- 
fendant testifies that the business was carried on by a partnership, 
consisting of Hélène Scharling, John H. Scharling, and Joseph W. 
Haythorn, and that the articles bought and produced in évidence 
were bought from the flrm so constituted. It is also in testimony 
that the défendant had gênerai supervision of the décoration of 
thèse bottles and other articles, and by the testimony of Mr. Benja- 
min, one of the witnesses for the défendant, it appears that he made 
experiments in Scharling's establishment in Newark, in the prés- 
ence of Scharling; that Scharling provided him with the silver solu- 
tion which he (Scharling) ordinarily used to produce silver fllm on 
glass bottles; that he gave him two large bottles, each partially full 
of the solution; tliat the bottles upon which he made the experi- 
ments were given to him by Mr. Scharling, and were "those which 
Mr. Scharling plates and covers for the market." Mr. Scharling 
showed the witness how to pour the solution over the bottles. He 
saw him do it, and saw him produce the film thereon. He showed 
him how to put in the cork and attach the rod that was to hold 
the bottle for convenient turning, and that ail the tools aud devices 
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used by tke witness were those used by Scbarling in the same way. 
We find, therefore, that Scbarling Vras supérvising the business car- 
ried on- Id the name of the flrmi and that* it was ^eqtlipped with the 
applian<;es and devices necessaryi to practice the process/ and pro- 
duce the articles covered by the patent in suit. 

Again, Président Henry MoittoD, à distinguished expert, called 
on behalf of the complainanti testiûes that the bottles produced in 
évidence, and above referred to, were precisely like those made under 
the process of the patent in suit;' that he had examined them super- 
flcially and microscopically, and was convinced that they were pro- 
duced by the same inethod deacribed in the Scharling patent; that 
in his expérience as an expert, and from his examination in this 
case, he had been unable to discoyer the resuit attained in thèse 
bottles, when made by any other process than that of the patent 
in suit. It is pMn that Scharling was the managing and controlling 
superintendent of the flrm cjf Schaïling & Co., and he caûnot be per- 
mitted to relieve himself of responsibility by interposîng the flrm 
through which, it is évident to the riiind of the court, he acted. It 
is not without signiflcance that When the défendant, John H. Schar- 
ling, was called to testify by the eOmplainant, he Was silent in re- 
gard to the process by which thé' bottles obtàined from the flrm of 
John H. Scharling & Co. were niaide. Nor did hé avail himself of 
the liberty to deny that the bottles in évidence were made by the 
process described in the patent, nor did his counsel, by cross-exam- 
ination, direct his attention to that point. ' ' 

I conclude, therefore, that, under allthe circumstànces, the testî- 
mony must be taken as prepondèrating upon the side'bf the èbm- 
plainant's allégation that John H; Scharling has inf riïigèd the rights 
secured by the patent in suit. If, however, the évidence as to actual 
past infringement, prior to the bringing of the suit and after the 
acquisition of title by the complainant, were less satisfactory, it 
would still remain true that there is undisputéd évidence of the 
manufacture and sale by Scharling & Co. of articles precisely similar 
to the on«s already described, since the bringing of this suit. It 
is in évidence that since the bringing of the suit the flrm of Scharling 
& Co. has been incorporated, but i't is clear that the défendant bore 
the same relation to the corporation, and the corporation to him, 
as existed between the flrm and him. This testimony, taken in Con- 
nection With the other teâtimony in the case, supports the allégation 
în the bill of intended infringement and trespass tapon the rights 
secured by the patent in suit, and" justifies the prayer of complain- 
ant for the issuance of an injunction by this court. Let a decree 
be framed accordingly. 
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STARRETT v. J. STEVBNS AEMS & TOOL CO. 

SAMB T. ATHOL MACH. CO. 

(Circuit Court of Appeals, First Circuit. February 27, 1900.) 

Nos. 309, 310. 

1. Patents— Suit for Infringbment— Construction of Claimb. 

ïlie facts tliat the claim of a patent is narrow, and the patentée, after 
notice trom tlie patent office suggesting a difEerent claim, adhered to the 
form flrst adopted; that the tool patented lias not become generally used; 
and tliat the patentée, after notice to an alleged Infringer, who denled in- 
fringement, delayed 10 years before taking any action to establish bis 
rigbts, — forbid a libéral construction of the claim of the patent for the 
purpose of sustaining the claim of infringement. 

3. Samb— Inpringbment— Spring Calipees and Dividehs. 

The Fay patent, No. 319,215, for spring calipers and dividers, construed 
as including, as one élément of tbe combination, the fulcrum and socket 
joint shown in the drawlngs and described in the spécifications, and held 
not infringed. 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Edward S. Beach, for appellant. 

George L. Eoberts (Reuben L. Boberts, on the brief), for appellees. 

Before PUTNAM, Circuit Judge, and WEBB and ALDRICH, Dis- 
trict Judges. 

ALDRICH, District Judge. Thèse cases were decided against the 
patentée in the circuit court by Judge Brown, and his opinion is 
reported in 96 Ped. 244. We think the conclusions there reached 
were in accordance with justice, and we must therefore afflrm the 
decrees handed down in that court. 

"The pro<;eedings in the patent oflQce are against importing élé- 
ments into the claims on Unes of libéral construction, for the pur- 
pose of making out a case of infringement. The merit of this pat- 
ent is not sufflcient to command a policy of libéral construction for 
such purpose. While the application was pending in the patent of- 
fice the applicant was advised that claim 1 was anticipated by the 
previous Hopkins patent, and interférence was suggested, with a 
view of adopting a claim: 

"In calipers and dividers, the combination with legs having their upper ends 
notched, with an interlocking spring adapted to engage said notches, whereby 
said legs may be removed and others substituted therefor." 

After correspondence the applicant informed the patent office that 
he did not désire to make the claim suggested, but desired final 
action on his claims as presented. Thus, it seems that the patentée, 
after notice and considération, advisedly adhered to the narrow 
and spécial form of derice which he liad previously adopted and de- 
scribed. In this connection it may be said that, although the Fay 
patent was granted in 1885, the proofs establish that calipers con- 
structed according to this patent liave not made any considérable 
progress in the trade, and hâve not been extensively used outside 
of the complainanf.s shop. We only consider the question of lâches, 
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which. the circuit court limited to the defeuse in the Athol Machine 
Oo. Case, éèi'bearinguipbn' thé question whatherWeshould adopt 
the rule of libérai construction suggested ; and urged by counsel for 
the patentée; and with this view we observe tliat the complainant 
had corresj^ondénce with the Athol Slàchine Company in 1888, in 
which the company protestei that they did not use the joint de- 
scribed in the Fay patent, and from that time until 1898 the patentée 
did nothing for the purpose of establishing bis contention with re- 
spect to bis ititérpretation of the claims in this patent. The facts 
that the claimi'ii? a narrow claiim, and that, af ter notice from the 
patent office, Ffty adhered to the spécial form of daim previously 
adopted; that the tool bas not becorae generally commercial; and 
that the patentée unreasonàbly rested upoh bis supposed rights,— 
taken altogether, présent â sitilation which forbidsj a libéral con- 
struction of the pâtentee's claiins for i;he purpose of sustaining the 
contention of infringement. Having said this much, we rest the 
construction of the pâtentee's claims, and the discussion of the 
mechanism involved ^herein, as well as that involved i» the allegeiî 
infringing tools, upon the réasoning of ' the judge below. Decreés 
of the circuit court affirmed, with costs. 



FmCïi. CO. V. GEISEE MF(Î. (30. et al. 
(Circuit Court of Appeals, Third Circuit. February 8, 1900.) 

■;■:■. ■ No. 30. ^■■''''■■ 

Pa*ent8^As8ignment OS' Rights in FeTURB Inventions—Construction of 

il CONTKAOT. 

Ap employé whoiwas the patentée ô( thre^hing machlnery embodled In 
a threshing machine called the "New Peerless," pjanujÉactured by his 
employer under a llcense from hlm, granted to the epiployer an exclusive 
■ llcense to usé such patents, and the exclusive right to use ''ail Inventions 
and Improvements In sald maclilnery" thereafter made; àlso ail "new de- 
signs of such machlnery" made by hlm whlle In the employ bf the licensee, 
and ail Inventions and improvements wblch should thereafter be made 
thereon. Beld, that Such license did not'grant the right to use a patent 
issued to the Ucensor after hfe'left the Hcensee's eitiploy, for threshing 
machlnery which was not an Improvement on that of tiè New Peerless 
machines, nor an, Ipfringement of the patents under wtileh such machines 
were made, but which embodled a différent prinçlple of opération, and de- 
vices which could not be used in the New Peerless machines, except, by 
substitution; such pàtenlt 'bèitig f or a "new design," withln the meaning 
of the contract. i,,, ,/ , 

Appeal from the Circuit (Jfliirtof the United States for the Eastern 
District of Péniisylvania,^ i; . , 
For opinioii ia circuit çoiirtjsee ,93 Fed. 189. 

Francis PRawlô and Frederick P. Fish, for appellant; 
Wm. C. Strawbridge and Joseph C; Fraley, for appellees. 

Befbre' AOHESON atidGRAy, Circuit Judgfes, and KIEKPAT- 
BICK, District Judgè. 

KIRKPATEICK, District Judge. The complainant in this case 
claims an exclusive liceiise to use the devices included in patents 
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Kos. 541,101 and 562,635, under an agreement made between Frank 
P. liandis, the patentée, and the Geiser Manufacturing Company, 
which. bears date April 5,, 1893. The spécifie clause of the agree- 
ment on which the claim is founded reads as foUows: 

"The party of the first part [Landls], for the considération hereinafter 
named, doth hereby give and grant unto the said party of the second part [com- 
plainant], Its successors and assigna, the exclusive right, wlthln the United 
States of America, to use, In the manufacture of the hereinafter mentioned 
machinery, and parts of same, in its factory at Waynesbaro, aforesaid, and in 
such braneh factory or factories as it shall establlsh within said United 
States, ail the patents, inventions, and improvements of him, the party of the 
ttrst part, now exlsting and used by the party of the secopd part in the manu- 
facture and sale of the hereinafter mentioned machinery; also the exclusive 
right to use, as aforesaid, ail inventions and improvements in said machinery 
hereafter made by the party of the first part; also ail new designs of such 
machinery hereafter made by the party of the first part whlle in the employ 
of the party of the second part; also ail Inventions and improvements here- 
after made by the party of the first part la the machinery covered by such 
new designs, — ail of which, however, is subject to the foUowing limitations, to 
wit: First. In case of the Peerless portable englues, Bomestic engines, Peer- 
less traction engines, New Peerless threshing machines, and Peerless steam- 
plowing outfits, the rights above granted shall continue exclusive only so long 
as the party of the second part shall confine its manufacture (in the Unes 
represented by said engines, threshing machines, and steam-plowing outfits) 
exclusively to those now being manufactured by it or others embo<lying one or 
more patents of the party of the first part. * ♦ * Xhe manufacture and 
sale of the small Geiser thresher and horse powers (not above included) shall 
not in any way interfère with the introduction and manufacture of other 
machines of same class, of new designs, that may prove profitable and désirable 
to the party of the second part, upon which the party of the first part may hâve 
or may obtaln patents." 

The patents in suit were granted to the party of the first part to 
said agreement after he left the employ of the said party of the sec- 
ond part, and, inasmuch as they relate only to the class of ma- 
chinery used in threshing machines, we may say that, for the pur- 
poses of this suit, the contract deals with two classes of subjects, 
viz. inventions and improvements in the New Peerless threshing ma- 
chine, and "new designs" in threshing machines generally. It is évi- 
dent, from a careful reading of the contract, that the parties had in 
mind two kinds of inventions. For each they used a distinct de- 
scriptive phrase, and for each they made différent disposition. To 
the one, the Geiser Company was to be entitled in any event; to 
the other, they acquired rights only if made while the party of the 
first part was in their employ. 

The reason for this is also obvions. At the time the contract was 
made, the Geiser Company were the exclusive licensees of certain 
machines and machinery, and among them the New Peerless thresh- 
ing machine, paying royalty to Landis thereon. Therefore any in- 
vention or improvement in said machinery, which would make it 
more effective or désirable to the trade, should, whenever made, 
attach to said machine, and, by making it more salable, inure to 
the benefit of the patentée and licensee alike. By the phrase, "ail 
invention and improvement in said machinery," it was intended to 
designate some change or invention to be embodied in it, which, 
without altering the operating principle upon which it is constructed, 
enables it the better to do the work for which it was adapted. By 
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a '"new design" it was intended to describe a newi intention relating 
to threshing machines generalljj which, wMe adapted to do the 
samework, would operate, in whôle or in part, qpon. a new or différ- 
ent principle. In machinesi comâtructed upon à ^^ew design," the 
Geiser Company eould, at the .tinie of making the contract, hâve 
had no rights, for the machinés did not exist, nor were they to ac- 
quire any rights iû.them, whén Spçb "new designs" were perfected, 
unlcss the patents therefpr were obtàined by the party of the ârst 
part while in their employ. Any invention which would be a atep 
in adVânce in the art of threshing, developed on the lines of the 
principle of the A^ew Peerless machine at that tipie, would be an im- 
provement on it if it added to the efflciency of ^ÊÎid machine; while 
an invention for obtaining the same or différent résulta, embodying 
new or différent 'principles of opération from those of the New Peer- 
less, would fall ''w^ithin the categOry of new desigiis. If this be so, 
it remàins to 4^termine the characteristics oft,tlae New. Peerless 
threshing machine, and the principles upon which it is constructed, 
and compare them with the machine which embodies the claims of 
the patent in suit. 

TJie gi-àte or separating mechanisra in the New Peerless threshing 
machine is placed at a distance of some 18 inches from the con- 
cave where the threshing is done, and against it the straw is thrown 
in sùch a way as to permit the '^rain, which is heavier, to pass 
through the grate to the grain bottom, while the straw is lifted by 
rotary or rotating iingers, and passes to the straw rack above. 
ïhese revolving Angers form one of the characteristic features of 
the separating imechanism shown in the New Peerless machine. 
Without it the straw would stop in the grate upon which it is thrown 
from the concave, and the machine would clog. In the patent in 
suit, the gratei or I separator is moved nearer the concave, the grain 
and straw are not thrown against iit; and revolving Angers are not 
used to carry tfee; straw over theiseparator. The straw passes over 
the separator under the momentuiQ acquired by the revolving cylin- 
ders, so as to permit the cylinder tfieth to rub tih.e Straw against the 
grate, for the purpose of separating; the grain and carrying the. straw 
to the rafik. , ., ;,. -•;-:i\i . un i- ■ 

ïhe New Peorleâs threshing machine, and the «machine of the 
patent No. 541,101, are, as to the separating devices, in two dis- 
tinct lines of development, which are represented, the one by de- 
fendant's hEîhibit A^iand thé other by défendant?» Exhibit H. Im- 
provementsalong thèse differenti Unes constitute'and resultun new 
designs. A machiné ehibodying the Claim of patent No. 541,101 
would not infringe the claims of 5)àtent No. 401,840, which are in- 
corporated in the design of the. i New Peerless threshing machine, 
and theœfore the former is not an itnpcovement on the latter. Man- 
ufacturing Co. V, Stebbins (0. C,);ésPed. 445. The radical différences 
in mode of pperation, which resuit i from différences in location and 
formation of the grâtes, and thé operative relation between cylin- 
ders and:grates, renfler the machines of a separate type. For the 
samereason the machine embodying the claims of tlie second pat- 
ent in suit. No. 502,025, is not an improvement on the New Peerless 



FRICK CO. V. GEISER MFG. CO. 97 

macliiue. So far as its construction is in accordance witb said 
claims, it differs radically in principle th.erefrom. It is a develop- 
ment of tlie prier art in a différent direction, so that the devices 
of the patent in suit cannot be incorporated in the New Peerless 
machine, except by eliminating the characteristic features of the 
New Peerless, and substituting said devices in their stead. 

An examination of the grain-cleaning mechanism of the New Peer- 
less machine will show it to be only a modification in form of the 
machine of the prier art, known as the grain plate and relier type, 
and which consists of two grain boards adapted to be joggled. 
having roUers at the rear edge thereof, and placed the one above 
and in advance of the other. Below thèse there is a support and 
dividing board, which séparâtes the grain from the waste. The 
edges of the grain boards are provided with teeth like a comb, and 
the roUers are grooved so that "the edge of each tooth approaches 
close to the projections of the grooved relier, thus forming meshes 
through which the grain can fall." The grain, as it falls upen the 
second grain plate, and during ail subséquent opérations, is sub- 
jeeted to a streng blast of air, caused by a fan, which séparâtes the 
grain from the chaff. 

Constructed upen thèse old gênerai principles, the claims of the 
patent which are embedied in the New Peerless machine relate "to 
an adjustable retaining plate pivoted te the front of the grain plate" ; 
te the construction of a hinged shee, by means of which both grain 
boards may be adjusted simultanée usly; te the mechanism fer dimin- 
isMng, or wholly stopping, the joggling motion of the grain plates; 
to the mechanism for shaking, and the sliding slatted frame for cov- 
ering, the tailing spout; and to the form of construction of the sur- 
face of the grain plate adjacent to the relier, "the combination with 
a grain plate, provided with flûtes, of a roll provided with grooves," 
the purpose of which is to work the material sidewise in the ma- 
chine, and rub it against the edge of the grain plate. Thèse are 
characteristics of the New Peerless machine, and distinguish it from 
others of the same type. None of thèse characteristics are embodied 
in the machine of the patent in suit. It is net adapted to be eper- 
ated with fluted grain plates or spiral grooved rollers, but is ob- 
viously intended to be an improvement upen that type of machine 
in which the grain-plate cleaner has a smooth upper face, with ser- 
rated edges, and the roll has grooves at right angles to the axis of 
the roll. The grain-cleaning mechanism of the New Peerless ma- 
chine cannot be converted into the grain-cleaning mechanism of the 
patent in suit, nor can the grain-cleaning mechanism of the patent 
in suit be used in the New Peerless machine, except by substitu- 
tion. In no way could the claims of the patent in suit be construed 
to be infringements upon the New Peerless machine. We are there- 
fore of the opinion that, as to the grain-cleaning mechanism also, 
the machine of the défendants is a "new design," and net an im- 
provement on the New Peerless. On the whole case, we are of opin- 
ion that the decree of the circuit court should be reversed, and the 
record remitted, with instructions for the entry of a decree disniiss- 
ing the complainant's bill. 

100 F.— 7 
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NOETHWOOD V. DALZELL, GILMORB & LEIGHTON CO. 

(Circuit Court of Appeals, Slxth Circuit February 12, 1900.) 

No. 682. 

Patbnts— Vauditt— Dbvicb fok Cbimfino Qlasbwakb. 

The Korth'wobd patent, No. 327,406, for an improvement In crlmplng 
devlces foif glassware, Is vold, as showlng on Its face lack of patentable in- 
vention. 

Appeal from the Circuit Court of the United States f or the North- 
ern District of OMo. 

This was a suit in equity for infringement of a patent. A demur- 
rer to the bill wàs Ûled in the circuit court, and in passing thereon 
the fç|Ilowing opinion wMs renderéd by EICKS, District Judge: 

"This IB a bm to establish the valldlty of letters patent No. 827,406, dated 
Septembér 29, 18^ Issued to the complainant for a crlinplng derlce for glass- 
ware. A dèiaùrrer bas béèn flied to thé blll, alleglng that on the face It falls 
to dlsclose à ilatentable Invention. The practlce of testlng patents by de- 
murrer In the early fltage qf lltigatloni I^ been gro wlng. Judge Blodgett was 
perhaps the flrst judge to «Stabllsh thl» practlce, and he says concerning It: 
'At the tlnie I announced the décision in that case, I stated that Its effect might 
be to encourage counsel to demur to bills for the infringement of patents in 
cases wherè, from thelr spécial knowledge of the art, they mlght be of the 
opinion that the device covered by the patent was old; and my anticipations In 
that respect baye been fully realized, as that décision bas aiready produced 
in this court qulte a bouiitlful crop df demtirrers In this elass Of cases." Se 
then proceeds to impress upon the practitloners the Importance of scrutinlzing 
closely the sort of common knOwledge ' whlch enables tbe court to détermine 
that the patent, upon its face, Is npt no^çl or useful, and concl^des as foUows: 
'But when the Judge before whoni rlgfi^s are clàimed by vlrtue of the patent 
can say, from hls o<vn obserVâtion 'ttnd expérience, that the patented device Is, 
in princlple and mode of opération, only an old and well-knoWn device in com- 
mon use, be may act upon such knowledge. The case must, however, be so 
plain as to leave no room for doubt; otberwise, injustice may^ be done, and the 
right granted by the patent defeated without a hearing upon the proofs. 
• • • Whilé I do not Intend to lày down a nile, I am free to say that I 
Bhould not feel JùStified In holding a patent void for want of nOvelty on com- 
mon knowledge, imless I could cite instances of common Ose which would at 
once, on the suggestloQ being made, strike persons of usiial Intelligence as a 
complète answerjto tbe clalm of such, patent.' Does this patent come witbin 
the rule laid down by the learned judi^è? The patentée says: 'This invention 
relates to a device for crlmplng or scalloplng the edges of glass articles, such 
as lamp chlmneys, smoke bells, gas and lamp shades, and, in fact, any form 
or design of glassware. Thèse articles bave heretofore been crlmped by 
means of hand plnchers, or by molds, pr by b«lng forcçd edgewlse agalnst a 
séries of radial blades or rlbs. The hand process Is too Slow and ezpensive, 
and the molding ptocess requirés a costly assortment of molds, and is, besides, 
laborious. Tbe method of crlmplng by means of a séries of radial blades or 
rlbs is more simple and cheap, but has a tendency to glve; tbe glass article a 
wrinkled form at the crlmps by actlng to push it into Itself, and thiekening It 
Just where It Is désirable to give It a graceful and neat appearance. My object 
Ifl to crimp the ware quickly and easily, and to produce a neat and graceful 
effect by preserving the glass in an unwrinkled and nnthlckened condition. 
Accordingly, my invention consista in a sultable base or body, baving a double 
fleries.of pins, rlbs, or guides, with tbeir working edges Inclined altemately 
in opposite directions, substantlally as herelnafter fully described and cialmed.' 
Thé patentée thereupon spécifies the form of the mold over which the glasa 
lu the molten condition is pressed Into the shape desired. That glass, under 
certain degrees of beat, Is very ductile and plastic, and can be molded Into 
almost any shape or form, k a matter of common knowledge, and lamps and 
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lamp chimneys made by pressing glass in such plastic condition over molds 
and forms hâve been in use for the past 20 years in almost every home In the 
land. A form Is a shape around whieh the article Is molded, woven, or 
wrapped; and forms of almost every eonceivable pattern for giving shape to 
glass in the condition hereinbefore mentioned, or other flexible materials, are 
aJl familiar, not only to persons who hâve had expérience In mailing, handllng, 
or selling such articles, but are also matters of common knowledge to people 
who hâve observed their use, or hâve seen them exhiblted as articles of man- 
ufacture for sale. Lamp chimneys in every form, convoluted or plaln, hâve 
been made by the device claimed to be covered by this patent. The patent 
itself, on its face, States such a condition of prior art as to shov? that the 
changes and modifications he suggests are mère mechanical équivalents and 
devlces, which do not rise to the dignity of invention. He seems to attach a 
great deal of importance to the fact that the edge of the glass, when pressed 
\ipon the mold, should not be wrinkied or thickened. This is a suggestion that 
tvould occur to any one familiar with the making of glassware, or to any one 
accustomed to exposing it for sale or using it. So I think that, applylng 
Judge Blodgett's, test to the patent now in suit, it Is plain that it does not 
involve invention, and that it v?ould be unjust to compel the défendant to go 
to the expense of taklng proofs, and demonstrating by testimony and expert 
witnesses what seems plain, to wit, that this patent does not involve an In- 
vention. The demurrer is sustained, and the bill dismissed." 

F. A. Quail, for appellant. 
Almon Hall, for appellee. 

Before TAFT, LURTON, and DAY, Circuit Judges. 

PER CURIAM. The decree of the circuit court is afflnned, for the 
reasons stated in the opinion of Judge RICKS, set f orth in the record. 



HICKOUY WHEEL, CO. v. FRAZIER et al. 

(Circuit Court of Appeals, Seventh Circuit. March 2, 1900.) 

No. 568. 

Patents— Invention— Impkovemknt in Sulkies. 

The EUiott patent. No. 494,113, for improvements In sulkies, the essential 
feature of which is the use on sulkies of wheels less in diameter than the 
distance between the shafts and the ground, and provided with pneumatlc 
tires, — in effiect, the substitution of bicycle wheels for the higher wheels 
formerly used, — is void for want of patentable novelty. While the results 
attained were effective, the devices themselves, which alone could be the 
subject of a patent, were old and well known, and their application to the 
use of the patent did not involve invention. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 
For former opinion see 89 Fed. 202. 

William A. Redding and C R. Offield, for appellant. 
L. L. Bond, for appellees. 

Before WOODS, Circuit Judge, and BUNN and ALLEN, District 
Judges. 

BUNN, District Judge. This is a bill in equity brought to restram 
infringement of letters patent No. 494,113, dated March 21, 1893, and 
No. 498,709, dated May 80, 1893, both issued to Sterling Elliott, and 
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relating to improvements in sulkies. The validity of both thèse pat- 
ents wa^ in issue before the court below, and each held' invalid by 
that court for want of patentable hovelty, and the bill dismissed. 
In this court tbe appellants waive ail claim of error as to the last- 
named patent. So that patent No. 494,113 is the only one involved 
in this appeal. There are two claims màde in this patent: 

"(1) The cpmblnation In a trotting sulky of a f rame, shaf ts or pôle, and 
seat, and wheels less in diameter thaa; the distance between the shafts and 
the gvound, and provlded with elastlc tires, substantially as descrlbed. 

"(2) The combination with the frame, shafts, and seat of a sulky, of wheels 
less in diameter than the distance betweçn the shafts and the ground, and 
provided with pneumatic tires, substantially as and for the purpose set forth." 

It will be noticed that thèse claims are the same, except that one 
calls for elastic tires and one for pneumatic tires; but as the spéc- 
ifications say that the wheels are only preferably proiùded with ordi- 
Hary pneumatic tires,, and ail the téstimony goes to show that pneu- 
matic tires are greatly to be pref erred, and are the only ones used 
upon the appellant's sulky, the second claim is the only one that 
needs to be considered. The claim is confessedly for a combination 
of éléments which were ail old in the art at the time the patent was 
issued. The shafts and seat were pld, the wheels were old, and the 
pneumatic tireé were ail old. If there be any invention, it consista 
in putting pneumatic tires upon the wheels of a sulky which shall be 
less in diameter than the distance between the shafts and the ground; 
and wë concur fuUy with the flnding of the court below that, in view 
of the prier art, the proposed combination présents no patentable 
novelty. It is a bald aggregation of parts old in the art, each part 
operating in the old and usual way, without any semblance of inven- 
tion in the mechanical means by which a new or useful resuit is 
brought about; and, even if the combination were otherwise patent- 
able, the previous state of the art shows it was not new to this pat- 
ent. Pneumatic tires had been used and fuUy developed before in 
connection with bicycles as early as 1891. Solid rubber and cushion 
tires had been used long before, and were familiar to the public. 
Thèse and the pneumatic tire, which now tàkes their place, had also 
been used, upon small wheels of ail sizes, such as are called for by this 
patent, if it can be said that size is or can be any élément in a patent 
of so much lincertainty of description. If anybody can tell from the 
patent what the limits either up or down are for the size of the wheel 
to be covered by the patent, they can do what counsel hâve not at- 
tempted to accomplish. There seems indeed a most picturesque un- 
certainty about the size of this wheel. The only limit is that it shall 
be less in diameter, or not exceed in diameter, as is sometimes stated, 
the distance of the shafts from the ground. Where this measure- 
ment is to be made is not stated. We infer from the patentee's tésti- 
mony that the measurement is to be made at the wheel or where the 
shafts are attached to the sulky, as, in answer to the question as to 
how high the shafts are usually from the ground, he says his impres- 
sion is that 36 or 37 inches directly over the wheél is the heighi. 
The experts for appellant, however, seem to think the measurement 
ehould be made wheré the shafts are attached to the horse, which 
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seems just as reasonable. But in that case there is the great uncer- 
taiiity arising from the différence in the place where the attachaient 
is made to the harness, whether high or low, or lower. So that there 
is no évidence to show, and no improbability in the suijposition, that 
the patent might not cover almost ail sizes of wheels, from 4 inches 
to à feet 6 inches, or 4 feet 8 inches, in diameter, which seems to be 
the size of the wheel used with old sulkies bef ore pneumatic tires were 
used. If thls be so, the Elliott patent, if valid, would interdict the 
use of wheels with cushioned and pneumatic tires, in common use 
upon sulkies at and previous to the time of the issuing of the patent, 
if they happened to be less in diameter than the distance of the shaf ts 
from the groimd. 

This surprising uncertainty regarding the size of the wheel is itself 
a heavy drag upon the Elliott patent, and was so considered by the 
patent examiners and appeal board at Washington, who held, as the 
court below held, the patent invalid for want of invention. It will 
be observed that there is no vital relation between the spécification 
that the wheel must be less in diameter than the height of the shafts 
above the ground and the resuit to be obtained, which is the speed 
of the horse ; and in practice ail the patentée did was to take a pneu- 
matic rubber tire then in common use upon bicycles of the standard 
height of 28 inches, and put it upon a wheel of that size on bis siilky, 
and that, without any regard to the height of the horse, whether 15 or 
18 hands high, except that for coïts and Shetland ponies a smaller 
wheel was used, and without regard to the height of the shafts from 
the ground. And this is just what the improvement consisted in; 
and there is no question, from the évidence, about its being an im- 
provement over the old-style high-wheel sulky with métal tires. It 
was no doubt a happy thought on the part of Elliott, though, as we 
shall see, not new with him, and the 28-inch wheel and pneumatic 
tires, in combination with ball-bearing axles and better training, im- 
proved the speed of fast horses from five to six seconds in the mile. 
iJow much was due to each of thèse causes cannot be told from the 
évidence, and need not be, for there is nothing depending upon it. 
The gênerai resuit to be arrived at from appellant's experts is that 
a large part of this improvement, perhaps one-half, comes from the 
use of the ball-bearing axle, which bas no part in the appellant's 
combination. The évidence shows that the reducing of the size of 
the wheel from 4| feet to 28 inches improved the sulky, first by de- 
creasing the weight, and second by increasing its strength and lessen- 
ing the vibration in going around corners. So that, as Mr. Robert 
Bonner in his testimony says: 

"There is much less slewing of the sulky, and the horse can travel around 
turns with this sulky almost as fast as he could with the saddle, and much 
faster than with the old-style high-wheel sulky." 

He says, also, that the shape of the track is of not so much im- 
portance, because the new style of sulky goes around the turns so 
much easier. Another advantage, as shown by the record, of the 
pneumatic tire, is that the sulky or vehicle is more easily drawn, 
because its impressible character assists in overcoming the résistance 
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of obstacles iaithe track. Still; àûotlier is thàtthe réduction in the 
siewing of the sulky lessens the draft, and hiakês ît easier to draw. 
The siewing- tends to increase the draftj arid also to break the gait 
of the horse. Ihe effect of the ball-bearing device is stated very 
succiactly by appellant's expert John Malcolm Forbes as foUows: 

'TBe bail bearing feducés the friction, and enables tiie manufacturer to use a 
smaU whçel, ând the small wheel witb'or without the pnéumatie tire does not 
slew asuçiuch as a large wheel wlth orwlthout a pneupiatic tire." ; 

Frank 8. Gorton, another -witni&sfe for alJpellant, says: 

"Thé bail bearlngs havé'àgreat deal to do -wlth reducing the friction, and 
consequently lessenlng the draft," and also that tUe gênerai opinion among 
trotting-horse people Is that the réduction in weight, the pnéumatie tire, and 
the ball-bearlng axje, wltJi small wheels comblned, hâve been responsible for 
the réduction 6f records. . • 

Saniuel McMillan, another witness for appellajit, testifles as fol- 
lows: 

"Q. The pnéumatie tire makes the sulky irun much caëier, does it not? A. 
yes, sir. Q. And It makes It much easler rto, pull, does U not? A. That is a 
question i©on which men differ. Some thlrik the beneflt of the light draft Is 
due to thë'pnfeumatlc tire, ahd others that It Is due to thé ball-bearing axle." 

Now, whether the lightear , draft and the conséquent increase in 
speedis pwîng to the sma^ll. wheel and pnéumatie tire, or to the ball- 
bearing axles, or to ail of thèse combined, we are of opinion, inas- 
much as Elliott inventednonfeof thèse, things, and they were ail old 
in the arrt at the time he took his patent, that he is in no way entitled 
to the benefit and advanteige of the iniprovement. Somebody did 
invent the biall bearings,, and somelpqdy did invent the pnéumatie 
tire, and tl^e small whepl à;^» existed from time immémorial, and the 
people whq njade the^e inaprovemenits are entitled to the advantage 
of the inventions. It seeflijS quite évident that putting a pnéumatie 
tire made for ibiçycles upon the wjjeels pt a two-wheeled sulky requires 
no invention or even meCihanical skill. The évidence shows that 
pneuipatic tires had aireaày been used upon sulkies with the size of 
wheel then most in conjmon usp. That being so, it was not invention 
to put one on a smaller wheel. The question of size is mostly one 
of degree. Watson v. Bailway Oo., 132 U. S. 161, 10 Sup. Ct. 45, 33 
L- Ed. 295; French y. Carter, 137 U. S. 239, 11 Sup. Ct. 90, 34 L. Ed. 
664; Koad-Mach. Co. v. pennock & Sbarp Coi, 164 U. S. 26, 17 Sup. 
Ct. 1, 41 L. Ed. 337; Tooth-Crown Co. v; Gaylord, 140 U. S. 55, 11 
Snp. Ct. 716, ^5, X. Ed, 347; Àdams y; ,8taœping Co., 141 U. 8. 539, 
12 Sup. Ct. 66, 35 L. Ed. 849. Jfpi-was it any more invention to 
make a combination of thèse things, alr^ady in cpmmon use, with the 
seat, shafts, or pôle and f rame of a sulky, also in common use, with- 
out any nevl^ inêchanical detîce or improvement to give a new and 
beneiicial tèSult, but each part of the combination perfonning the 
same function it had always performed; for it must be remembered 
that the mère end and pùrpose ^ought to be accomplished by a device 
is not the sjibject of a patent, but only- the new and useful means 
for obtaining that end. : Knapp v. Morss, 150 U. S. 221, 14 Sup. Ct. 
81, 37 L. Ed. 1059; WoUensak v. Sargent, 151 U. S. 227, 14 Sup. Ct. 
291, 38 L. Ed. 137. As was said by the court below in its opinion: 
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"The advantage of emploj'ing pneumatic tires on vehicles other than bi- 
cycles must hâve been obvious, and was, in fact, pointed out. This was done 
by Thomas Dunne, in patent dated June 28, 1892, and by Robert William 
Thompson at early as 1845. The Dunlop patent of 1891, under which the well- 
known Dunlop bicycle tire bas been so largely manufaetured, expressly stated 
tbat bis hoUow, air-inflated, Indla-rubber tire could be well used on the wheels 
of bicycles and other vehlcles. The so-called invention of the patent under 
considération confessedly résides in applying to this old form of little wheels 
this prlor well-known elastic tire. It consists simply of putting upon a sulky 
the wheels of a bicycle. It bas not the merit, however small, of being the 
first suggestion of such a possibillty, as the foregoing références to the earlier 
patents prove. The resuit is effective, but cannot, in my judgment, be monopo- 
bzed; for, in view of the prior art, it présents no patentable invention." 

In the patent issued to J. B. Dunlop in March, 1891, which was a 
reissue of an original patent issued September 9, 1890, the patentée 
says: 

"My invention bas for its object to provide a hollow or tubular India-nibber 
tire for the wheels of cycles or other vehicles, which is inflated with air or gas 
under pressure, and surrounded with cloth, cauvas, or other suitable material 
to adapt it to wlthstand the internai pressure of the within-eontained air or 
gas, and to allow of its being maintained securely in position on the rim of the 
Cycle or vehicle wheel." 

And further on in his spécifications the patentée describes the 
benefits of his improvement much as the witnesses in this case de- 
scribe the appellant's supposed improvement. He says : 

"From the foregoing description It wlH be observed that a hoUow, air- 
inflated India-rubber tire constructed according to my invention possesses sev- 
eral important advantages over the solid India-rublaer tires at présent in use, 
inasmucb as, while being equal in strength to those ordinarily made, it is more 
elastic; ail vibration and shock when riding or driving over rough roads being 
intercepted between the rim of the wheel and the ground. Consequently little 
or no jar is experienced by the rider or riders of the cycle or occupants of the 
vehicle to which my improvements are applied." 

In this patent there was a distinct application of the pneumatic 
tire to the wheels of driving vehicles, witliout regard to the size of 
the wheels, whether large or small, and leaves little or no room for 
invention in such an adaptation. Mr. Elliott himself says that the 
pneumatic tire is not a new thing as applied to vehicles; that it was 
made 40 years before there was such a thing as a bicycle; that it was 
applied to a carriage by a man named Thompson, of England; and 
that it was "not until 45 years later that it was applied to bicycles. 
That Elliott was not the first to suggest the application of pneumatic 
tires to fast-running vehicles is apparent upon an inspection of patent 
No. 477,996, issued to T. Dunn, in June, 1892. In the patentee's 
spécifications he says: 

"Pneumatic tires, constructed as described, may, in conséquence of thelr 
narrow running surface, great resiliency, and ease of running, be advantage- 
ously used for machines intended exclusively for use on racing paths; also, 
owing to the praeticability of making them of the requisite strength and dura- 
l)!lity, the.y may be employed with advantage on the wheels of fast-running 
vehicles otlier than cycles." 

It would appear quite clear from this patent that Elliott has not 
the merit of making the discovery that pneumatic tires might be 
made usefui for speeding or racing purposes. Other patents in the 
record also show clearly that neither the idea nor the combination 
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was new to EUiott, partieularlT tlie Thomas patent, No. 399,362, tlie 
lië^ett patent, No. 422,349, thè BpOwn patent, No. 485,605, and the 
wEipide, patent. No. 319,871, issued in 1885, Thèse patents .leave 
very littlè room for invention in the adaptation of pneumatic tires to 
the wh«els of carriages, whethep large or small. ' 

We find no error in the record, and the decree, of thé court below 
ièaffirmed. 
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WOODWORTH V. NUïE et al. 

(Circuit Court of Appeals, First Circuit. P^ebruary 2, 19C0.) 

: No. 280; , 

1. Maritime Liens— Admihalty JnRisDicTioN— Mabitimk Conthacts. 

It is settled that contracts to furnlsh labor or materials for the repair of 
a vessel, whetJier made on the crédit of the vessel, or the personal crédit 
bf the person contracting therefor, are maritime, and wlthin the admiralty 
jurisdlctlon.i . i 

S. Same— Création by State Statutes. 

It is wlthin the unrestricted power of a state to impose liens on domestie 
vessels for repairs made or necessa^'les furnlshed in the ports of the state; 
and a suit for the enforcement of sucli statutory lien may be malntained in 
a court of admiralty, although no lien would be giveh under the same clr- 
cumstances by the genetal maritime law, as where repairs were made under 
eontract wlth the owner in the home port, and no agreement fo^ a lien, 
■ or mù tuai understandlng that sueh repairs were furnlshed on. the crédit 
of the vessel, Is shown. 2 

3. Same— Repaibs or Construction. 

Work done and materials furnlshed In flttlng a steamer, which is then 
a seagolng vessel, for a différent trade frOm that for which she was orig- 
inally dealgned, are to be taken as ihavlng been fi;u;nlshed for repairs, and 
not for consti'uction, alttoilgh the expenditures therefor are large- as com- 
pared wlth the value of the yessel, 

4. ' 8ÀME— Repairs under Gontpact wits Equitable Owner— Massachusetts 
■'• ; Statuïe. :> ' . i;.' 

,; Where a vessel is spld, and, after part payment of the purehase priée, 
Is delivered to the purchaser under an agreement by, which he is author- 
Ized to make altérations and repairs at hls own expense, the purchaser be- 
■ comes the équitable owner, and mày charge the vessel wlth liens, undef 
Pub. St. Mass. c. 192, § 14, which '^ives a lien to one furnilhlng labor or 
materials for the repaie of a vessel under a eontract wlth the owner. 
5, , Same. ,',.,,— 

It is not essentiai to the rlght to' a lien under sucb statute that the re- 
t)airs should hâve been made ùnder a mutual understandlng between the 
contracting parties that crédit was glven to the vessel. 

6.1 Admiraltv-^Equitable. Powebb^Rblibif aoainst Excessive Stipulation. 

Wnere the claimant ol'^a vessel seized In admiralty upon a libel for the 

enforceihent of liens theueon, for which such claimant Is not pérsonally 

'liable, to secure its release glves a. stipulation without flrst haviug the 

i vessel appralsed, he may be permltted, on sëasonaWe application, to show 

, ^i,As to admiralty Jurlsdiction as to matters of eontract, see note to Xhe 
Kie'hard Wlnslow, 18 C. C. A'. Îi47, and, siipplèpientary thereto, note to Boutln 
V. Rudd, 27 C. O. A. 530. ' ': '''' '"'' 

S As to admiralty jurîsdietWn to enfot'ee' liens created by state laws, see note 
to The Electron,: -21 C.:a. A. 21.: ';:,;:!-.:. ,_' 
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that suçli stipulation was given under a misappreliension either as to tlie 
nature af tlie obligation or the value of the vessel; and, if it appears 
that he is equiiiibly entitled thereto, the court shotild reduce the amount 
of the stipulation to the aetual value of the vessel. : 

Appeal from tlie District Court of the United States for the District 
of Massachusetts. 

For opinion in district court, see 88 Fed. 902. 

Frédéric Dodge (Gaston, Snow & Saltonstall, on the brief), for 
appellant. 

Eugène P. Carver (Edward E. Blodgett, on the brief), for appellees. 

Before COLT and PUTNAM, Circuit Judges, and ALDEICH, Dis- 
trict Judge. 

PUTXAM, Circuit Judge. The principles involved in this case 
hâve been so obscured by apparentlj confiicting décisions that they 
require thorough considération, even at the cost of a protracted dis- 
cussion. 

The proceedings out of which this appeal arose grew out of alleged 
liens given by the Public Sta tûtes of ifassachusetts (chapter 192, § 14). 
as follows: 

"When, by virtue of a contract, expressed or implied, with the owners of a 
vessel, or wlth the agents, contractors, or sub-contractors of sueh owners, or 
with any of theœ, or with a person who has been employed to coustruct, repair, 
or launch a vessel or to assist therein, money is- due for labor performed, mate- 
rials used, or labor and materials fumished in the construction, launching, or 
repairs of, or for constructing the launching ways for, or for provisions, stores, 
or other articles fumished for or on aceount of such vessel in this common- 
wealth, the person to whom sueh money is due shall hâve a lien upon the ves- 
sel, her tackle, apparel and furniture, to secure the payment of such debt, and 
such lien shall be preferred to ail others on such vessel except that for 
mariners' wages, and shall continue until the debt is satisfied." 

This statuts was under considération in The Glide, 1G7 U. S. 606, 17 
Sup. et. 930, 42 L. Ed. 296, and in the cases in the suprême judicial 
court of Massachusetts put of which The Glide arose, namely, Atlantic 
Works V. The Ghde, 157 Mass. 525, 33 N. E. 103, and 159 Mass. 60, 34 
N. E. 258. 

When the labor and materials were furnished for which liens are 
now claimed, the Iris formed a portion of the personal property 
domestic to Massachusetts, and was within that state; and, unless 
there is some peculiar reason to the contrary, she was subject to the 
control of the local législature. No reason is suggested why it was 
not within the privilège of that législature to create liens to arise out 
of local contracts with the owner of a domestic vessel, or with one 
who had control by consent of the owner, to the same extent that it 
might provide liens on buildings to be erected or repaired, or for labor 
and materials furnished in the réparation of personal property whose 
locus was in no sensé maritime. Nowhere in the décisions of the 
suprême court with référence to this topic is there any suggestion 
that it is not in the power of a state, by législation which is not 
rétroactive, to impose a lien on a domestic vessel under the same con- 
ditions and to the same extent as it may impose liens on other prop- 
erty within its jurisdiction. 
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On the other hand, in several cases, nearly ail of which are cited 
in The Glide, ubi supra, the power of state législatures in this particu- 
lar is expressed in unqualified terms. Their gênerai power over Per- 
sonal property domestically situated, with référence to the order of 
tities and liens, even when the owners are nonresidehts, is f uUy main- 
tained in Green v. Van Buskirk, 5 Wall. 307, 18 L. Ed. 599, and 7 
Wall. 139, 19 L. Ed. 109, and in a nnmber of other cases in which the 
prlnciples of Green v. Van Buskirk hâve been applied by the suprême 
court. The rule was especially elaborated and applied in Walworth 
V. Harris, 129 U. S. 355, 9 Sup. Ct. 340, 32 L. Ed. 712. Accordingly, in 
Thé General Smith, 4 Wheat. 438, 443, 4 L. Éd. 609, cited in The Glide, 
at page 610, 167 U. S., page 931, 17 Sup. Ct., and page 297, 42 L. Ed., 
it is said, "But, in respect to repairs and necessaries in the port or 
state to which the ship belongs, the case ia governed altogether by the 
municipal law of that eçtate, and no lien is implied uniess it is recog- 
uized by that law." So, in The Planter, 7 Pet. 324, 341, 8 L. Ed. 700, 
cited in The Glide, at page 611, 167 U. S., page 931, 17 Sup. Ct., and 
page 297, 42L. Ed., it is stated as follo'ws: "If the service was to be 
perforniéi in a place withinthe jurisdiction of the adniiralty, and the 
lien given by the local law of the state of Louisiana, it will bring the 
case within the jurisdiction of the cou,rt" (meaning the district court). 
So, in The St. Lawrence, 1 Black, 522, 529, 530, 17 L. Ed. 180, cited 
in The Glide, at page 615, 167 U;! S.^ page 933, 17 Sup. Ct., and page 
299, 42 L. Ed., Chief JuStide Taney said that in The General Smith 
"the court held that where, upon tjië principles of the maritime code, 
the supplies are presumed; to be furnished uppn the crédit of the 
vessel, or where a lien is given by the local lawj the party is entitled 
to proceed in rem in the adriiiralty açinvt to enforce it." So, in The 
J. E. Rumbell, 148 U. S. 1, .12, 13 Si;^p. Ct, 498, 37.L; Ed. 345, the same 
unqu^ified language i^ used. 

By tN, W^'^itî?!® laWj no lien for siippliés or labor jfurnished a vessel 
is presumed to ârisè on a, contract màde by the ' o-w^ner, and proof is 
required àiat tHe mihds of the parties to the. çc)ni*a<ït met on a commun 
understahding that such a lien should bè created. Nèither is it suf- 
flcient that the party who furnished the labor or supplies gave crédit, 
so far as his owii intentions were concérned, tb the vessel, or would 
not haVfj^îurnished theni except on tte belief tï).at he. w'às a;çquiring 
a lien for thém. In this rëspect tjié statiis is différent frôm what it 
is with ,rèfèrefl[C€ tp liens foi" labôr and supplie^ furùished a vessel 
on the order of her mà^tër. This generaï rulè is stated in The St. 
Jago de Cuba, 9 Whèat. 409, 417, 6 L, Ed. 1^2; Thomas v. Osborn, 
19 How. ^2, 29, iO,'M i5 L. Ed. 534^ The Grapeshot; 9 Wall. 
129, 136, 137, 19 L. Éd. 651; The Salbrama, 10 Wall. 204, 214, 215, 
19 I^ Éd. 944; The Emily Souder,' l7t|i^all. 666, 671, 21 L. Ed. 683; 
and ïhe Stroma, decidéd bV the circuit court of appèals for the Second 
circuit, and repbrtéd in 3 é. tî, A. 530, 53 Eed. 281, 283. It is eipressly 
stated to tlie same èïïéct in' The Valencîa, 165 TJ. S. 264, 270, 271, 17 
Sup. et. 32â, 4i L. Éd. 710^, 

This distinction haà bèen emphasîzed with rëgaird to alleged liens 
for supplies furnished on thé order of the charterers of a vessel, espe- 
cially where there was no apparent necessity f or pledging her crédit. 
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The Kate, 164 U. S. 458, 17 Sup. Ct. 135, 41 L. Ed. 512; The Valencia, 
ubi supra, at page 271, 165 U. S., page 323, 17 Sup. Ct., and page 710, 
41 L. Ed.; and The Samuel Marshall, decided by the circuit court of 
appeals for the Sixth circuit, reported in 4 C. C. A. 385, 54 Fed. 396, 
and cited in The Valencia, at pages 271 and 272, 165 U. S., page 323, 
17 Sup. et., and page 710, 41 L. Ed. In The Philadelphia and The 
Baltimore, 21 C. C. A. 501, 75 Fed. 684, decided by the circuit court 
of appeals for the First circuit, where it was maintained that the 
facts were similar to those in The Kate and The Valencia, the ques- 
tion which arose in thosè cases was laid aside, because the court found 
that the supplies were obtained under such circumstances that they 
were to be held as furnished in a foreign port on the orders of the 
niaster; thus bringing the circumstances within The Patapsco, 13 
Wall. 329, 20 L. Ed. 696, and within the supposed hypothetical case 
stated in The Kate, at pages 470 and 471, 164 U. S., page 135, 17 
Sup. et., and page 512, 41 L. Ed. In respect to this entire subject- 
matter, there is a distinction recognized throughout between supplies, 
on the one hand, and seamen's wages and contracts of affreightment, 
on the other, as to which liens presumptirely arise. 

This distinction between supplies ordered by the master and those 
ordered by the owner was given in détail, and practically applied, in 
The Eegulator, 1 Ilask. 17; Fed. Cas. No. 11,665; The Advance (de- 
cided by the circuit court of appeals for the Second circuit) 19 C. C. A. 
194, 72 Fed. 793; The Kalorama, already cited; and The Stroma, al- 
ready cited. 

It is necessary to notice what was said in The Kate, ubi supra, at 
page 471, 164 U. S., page 140, 17 Sup. Ct, and page 518, 41 L. Ed., 
to the effect that, though the statute of New York giving a lien was 
gênerai in its terms, yet, "reasonably construed," it was not to be held 
to "assume to give a lien where supplies are furnished to a foreign 
Tessel upon the order of the charterer, with knowledge upon the part 
of the person or corporation furnishing them that the charterer does 
not represent the owners, but, by contract with thehi, has undertaken 
to furnish such supplies at his own cost." The court also at the 
same place laid aside the question whether, if so interpreted, the stat- 
ute would not be répugnant to the commerce clause of the constitu- 
tion. No question of the latter character can arise in this case, be- 
cause, while the Kate was a foreign vessel at the port where the sup- 
plies were furnished her, hère the vessel is domestic, and therefore 
presumably subject to the gênerai rules which we hâve stated with 
référence to the power to affect the title of property domestically lo- 
cated, and to give liens thereon. 

It is not necessary to state in détail the undisputed facts of the 
case, because they are mainly given in the opinion of the leamed 
judge of the district court. It is sufficient to say that the person 
holding the légal title to the vessel, who is now the claimant, had 
given an agreement for her sale for |7,000, of which $3,000 had been 
paid, and the corporation agreeing to purchase obligated itself to pay 
the balance. The agreemeht also provided that the purchasing party 
might make altérations and repaîrs "at the expense" of that party. 
The repairs permitted were of such a character as to imply that the 
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purchasing party should take possession of tlie vessel, wàich it did; 
and ail the supplies and labor in issue ivere, obtained on contracts 
made by it, and the claimant was nd party thereto, and in no way per- 
sonally liable on them. 

It is claimed that the labor and suppjiés were for construction, and 
not for repairs. It is true that the expenditures were large, compared 
with the value of the vessel, apd that sHe was, tjirough them, re- 
adapted for a trade for which slie^hadiiot been originally designed. 
îfevertlieless, with référence to the q,qestipns which ^rise in this case, 
they were not analogous to wo^kj (Jqne in the construction, of a new 
vessel, nor even to the reconstructiop pf pne which, through wreck or 
âgé, had become unsuitable to navigiate the seas. At the time the 
labor and supplies were furnishejd, sh.e was a, seagoing steamer; and, 
although her repairs were made upd^r the supervision of a United 
States inspecter' ofsteam vessel^,, they wçre only suçh as were found 
necessary to adapt her for her new routé. Therefore the labor and 
supplies are to be taken as furnished for repairs, and notfor construc- 
tion, as those expressions are understood in the varions décisions of 
the fédéral courts. 

One Bartlett had gênerai charge of the work jn behalf of the pur- 
chaser of the vessel, and it seems to hâve been assumed by the libel- 
ants that he stood in the position of the master of the Iris. So far 
as any question in this case is concerned, this is not a just assump- 
tion. It is true, he had been a niaster mariner; but he had never 
been licensed as master of a steam vessel, and he could not hâve been 
put in command of the Iris. He was werely an agent superintending 
her repairs. It is necessary to hâve this fact distinctly in mind, in 
order that it may clearïy appear that the relations of the parties and 
the vessel to the repairs were not afflected by the peculiar presump- 
tions which arjp from, the ordering of necessary supplies by the 
master of a vessel, acting technicaUy as such, and that the ruies 
which we hâve stated about those not ordered by the master apply to 
this case. 

It is urged on the court that no lien attaches in this case because 
the contract was pot made with the claimant, who had the légal title, 
nor with any person in privity with him, but with the agreed pur- 
chaser. It is maintained that this brings the case within The Kate, 
ubi supra, and The Valencia, ubi supra, — especially within the ex- 
pression which we hâve cited from The Kate, at page 471, 164 U. S., 
page 140, 17 Sup. Ct., and page 518, 41 L. Ed., that the statute of 
New York giving a lien, '^reasonably construed, does not assume to 
give a lien where supplies are f urnished to a foreign vessel upon 
the order of the charterer, with knowledge upon the part of the per- 
son or corporation furnishing them that the charterer does not repre- 
sent thé owners, but by contract with them has undertaken to furnish 
such supplies at his own cost." This raises the flrst principal ques- 
tion in the case. The second principal question is raised by the claim 
that as the supplies were furnished in: the home port, and not by the 
order of the master, there is no évidence in the record that liens 
were created by mutual understanding, within the force o' the rule 
which we Ijiave explained; and there is a further important proposi- 
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tion, — that, unless the case shows that crédit was given the vessel, 
no lien can arise whicli can be enforced in admiralty, although the 
circumstances fulfill ail the conditions which the local statute re- 
quires. 

As to the first of thèse questions, there is no analogy between the 
case at bar and The Kate, ubi supra, or The Valencia, ubi supra, 
where the supplies were ordered by a charterer. In the case at 
bar, notwithstanding the form of the agreement for the purchase of 
the vessel, the agreed purchaser had been put in possession, and 
therefore was, on équitable principles, her owner; and the seller 
merely had a lien on her to secure the balance of the purchase money. 
On the well-settled rules recognized by the equity courts, which rules 
liave full force in admiralty, as universally admitted, and as espe- 
cially stated by Mr. Justice Story in The Virgin, 8 Pet. 538, 550, 8 
L. Ed. 1036, the transaction established the équitable relation of mort- 
gagor and mortgagee; and this to such an extent that there can be 
no question that if the vessel had been sold, and the proceeds brought 
into the registry of the court in admiralty, the agreed purchaser 
would hâve been entitled to them after payment of the amount due 
the seller. As the Massachusetts statute under considération is akin 
to the admiralty law, it must be presumed to hâve regard to its 
équitable rules. The claimant in this case stated precisely the law 
governing courts proceeding in this particular on équitable rules, 
when he said, according to his own testimony : 

"I hâve nothing to do with the repairs. I hâve sold the boat to Jlr. Brighty's 
Company. * * * My sole Interest in the boat now is to get the balance of 
my money, and see that you dOn't injure her by what you do to her." 

In this particular the claimant stands substantiallv as the mort- 
gagee stood in The J. E. Rumbell, 148 U. S. 1, 13 SÙp. Ct. 498, 37 
L. Ed. 345, where similar liens under a state statute were held to 
hâve priority over a mortgage, although there was nothing in the 
record to show that the mortgagee was any party to the contracts 
for supplying the vessel, or even had any knowledge of them, and 
although his mortgage had priority in date over the supplies. It 
never has been understood in admiralty that persons dealing with 
the équitable owner of a vessel are required to secure the assent 
of mortgagees or other lienors, and the law is indisputably held to 
the contrary. In ail such cases it follows from the relations of the 
parties that the repairs put on a vessel are done "at the expense" 
of the équitable owner; so that in this respect thèse words, when 
used in the contract for the sale of this vessel, added nothing to 
what the law implied, and in no way affected the relations that 
would hâve existed if they had not been expressed. The charterer 
of a vessel, who has no interest in her huU except for a temporary 
use under the charter, cannot be said to be procuring supplies at 
his own charge if he procures them under such circumstances as 
would impose a lien on what is the property of the person who lets 
the vessel; while the mortgagor or an agreed purchaser in posses- 
sion, whether he obtains supplies on his personal crédit or on the 
crédit of the vessel, of which he is the équitable owner, and which 
he bas obligated himself to purchase, obtains them at his own ex- 
pense as much in the case at bar as in The J. E. Rumbell. 
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There is nmch ground for holding that the claimant was indiffèr- 
ent whether or not the purcba^n should charge the Tessel with 
liens. This iinight be inferred froia his conversations, but none of 
them were with any person claiming a lien, so that the claimant 
was aot estopped by them. It perhaps might well be said that the 
clainaant, having,çarefully stated his relations to the vessel in a con- 
tract, was not bound to disregard his other engagements, and follow 
ont rumors or statements brought to him in incidental conversa- 
tions, It seems, also, to hâve been held in Bâtes v. Emery, 134 
Mass. 186, that a contractor does not corne within the statute un- 
less he contracted with the owher or with somçbody who repre- 
sented him, and that the words '<with a person who has been em- 
ployed," which occur in the statute, are to be limited accordingly. 
Therefore, unless the agreed purchaser is held to hâve been the 
équitable owner, an additional difiSculty would arise from the fact 
that the con tracts in this case were not made with the claimant, 
or with any person who represented him. There is some ground 
for finding from the facts in the. record that the claimant held out 
the agreed purchaser as, the owner of the vessel, and that therefore 
he is estopped from denying that liens might arise from contracts 
made by the latter. But this is met by the terms of the contract of 
sale, which expressly permitted the purchaser to make the repairs, 
yet did not employ him to do so, and there is not enough to justify 
the inference that the claimant altered his position from that in 
which the pontract left him. Therefore, on the whole, we can safely 
reSt our détermination of this question only on the broad ground 
which we hâve stated, to the effect that the contracts for supplies 
and labor were made by the équitable owner of the vessel. 

With référence to the second of the three questions which we 
hâve statgd, which is as to the effect of the proposition that the 
proôfs do not show that crédit was given the vessel by the mutual 
understanding of the parties to the transactions, that understand- 
ing may, of course, be inferred from facts as well as from express 
language, as is ordinarily true with référence to ail alleged con- 
tracts wiiere it must be shown that the minds met. While tbe rec- 
ord raises a reasonably strong presumption that the parties who 
furnished the supplies and labor supposed that they were obtaining 
liens on the vessel, it dqes not corne up to showing that the agreed 
purchaser, which ordered the repairs, contemplated, in any respect, 
the question of liens, or had any understanding in référence there- 
to. The most it shows is that Capt. Bartlett understood that 
the contractors had liens, but, spfar as the agreed purchaser is 
concerned, thp record is a blaiik in this particular. ; We are there- 
fore to look at tte terms pf the gtatute, which contain no require- 
ment heyond that the supplies and labor be furnished to a domestic 
vessel 9h the order of the)()wner, or of somebody representing him 
premployed by him. In tais resppct it is treated in Jones v. Keen, 
11^ Mass., 170, 183, as in the same group vrith the ordinary statutes 
giving liens on buildings, as to which it is clear that no évidence is 
required that either of the parties contemplated crédit to the prop- 
erty, ,Qf.Qourse,,withr^ference to ail property domestiçally located, 
whether buil<^ings or vessels, çircumstaniÇea may bç. puçîi (f or exam- 
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pie, when the supplies are furnished on a gênerai account) as to 
show that the parties intended that crédit should be given solely to 
the purchaser; but we can see nothing in the language of the statute 
in question at bar, or in the reasons for it, which would require a 
différent interprétation from that given to ordinary statutes estab- 
lisbing liens. Such is the resuit of The Kiersage, 2 Ourt. 421, Ped. 
Cas. No. 7,762, if it be accepted as law. Certainly such must be 
held to be the practical détermination of the learned judge (Mr. 
Justice Curtis) who decided that case. There materials were fur- 
nished two vessels under construction on joint orders for both ves- 
sels, but a lien was allowed on each vessel for the part of the ma- 
terials used for her benefit. In that case it was as impossible to hold 
that a lien arose from any fact, except that the materials were 
supplied and used, as to say that any crédit was given to either 
vessel for any spécifie part of the materials furnished. So far as 
the case supported a lien for materials used in the construction of a 
vessel, it is superseded by later décisions; but it stands as yet un- 
impaired as the practical judgment of the learned judge who de- 
cided it, as applied to the particular question which we are con- 
sidering. 

In The Glide, 167 U. S. 606, 17 Sup. Ct. 930, 42 L. Ed. 296, already 
referred to, the lien created by the Massachusetts statute was held 
to be maritime, and within the exclusive jurisdiction of the ad- 
miralty courts. The pétition in the superior court of Massachusetts, 
ont of which The Glide arose, was in the foUowing form: 

"The pétition of tlie Atlantic Works respectfuUy stiows that it is a corpora- 
tion duly established under the laws of the commonweaith of Massachusetts, 
and having its usual place of business at said Boston, in said commonweaith, 
and that Alfred E. Oox, of Malden, Middlesex county, a,nd said commonweaith, 
is its treasurer; that by virtue of a contract with Jonathan Chase, of said 
Boston, the said the Atlantic Worlis did at varions Ornes between July 20, 
1887, and February 1, 1891, perform and furnish labor and furnish and use 
materials in the repairs of a certain steam vessel calied 'The Glide,' said Glide 
being a tugboat owned by said Jonathan Chase, together with John Morrison, 
Henry R. Lawler, Helena H. Chase, and Marli A. Kearns, ail of said Boston, 
so fàr as known to the petitioner; that said Glide belongs to the port of Bos- 
ton, at which port she was when labor and materials were furnished, performed, 
and used as aforesaid; that the amount due for said labor and material, after 
deducting ail just crédits, is thirteen hundred ninety-flve «*/ioo dollars, ac- 
cording to the account hereto annexed, and interest from February 1, 1891, 
when, or about when, demand of payment was made; that said labor con- 
sisted of machine, boiler, smith, pattem, drafting, and coppersmith labor, and 
use of tools; that said materials comprised castings, forgings, and other metals; 
that the petitioner, pursuant to Public Statutes of Massachusetts (chapter 192), 
and conformably to the provisions thereof, duly filed a swom statement In the 
oiHee of the cierk of the city of Boston aforesaid. Wherefore the petitioner 
prays that said vessel may be soid, and the proceeds of the sale applied to the 
discharge of the demand as hereinbefore set forth. 

"Xhe Atlantic Works, 

"Alfred E. Cox, Treas'r." 

There is nothing in this pétition alleging that the supplies were 
furnished on the crédit of the vessel, by any mutual agreement, ex- 
pressed or implied. It does not appear that this particular proposi- 
tion was brought to the attention of the court; but the full pétition 
was before the suprême court, and The J, E. Eumbell, 148 U. S. 
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1, 13 Sup. et. 498, 37 L. Ed. 345j aiready cited, is spécifie on thîs point. 
The substance of the ,pç1iitions for the lieiiors is given at pages 2 and 
3, 148 XJ. S., page. 498,.,i3 Sup. Ct., and page 345, 37 L. Ed., and is as 
barren of any facts, except merely that of fumishing the supplies, as 
was the pétition in The Glide. The statute of Illinois giving the liens 
is abstracted at pages 13, 14, and 15, 148 tJ. S., page 498, 13 Sup. Ct., 
and pa.ge 345, 37 £, jËd., and is as barren in this particular as the 
statufe, in issue hçre;. The point was eï^pressly taken by the coun- 
sel, at page 4, 148/0. S., page 498, 13 Sup. Ct, and page 345, 37 
L. )Edv that therç was no allégation or proof that the supplies 
were furnished on the crédit of the Tessel; and yet the liens were 
established by the suprême court as within the admiralty jurisdic- 
tion, and as displacing a mortgage, as we bave already said. We 
think we are, therefore, safe in holding, in the absence of évidence 
that the case is exceptional in the particulars we bave suggested, that 
there is no necessity, under the local statute, of either alleging or 
proving that crédit was given the yessel by mutual agreement, and 
that the case in behalf of the appellees is free from difflculty in this 
respect. 

There remains the third principal point which we hâve stated, — 
that, in the absence of proof that crédit was given the vessel, no 
admiralty lien can arise, although the circumstances fulfiU ail the 
conditions which the local statute requires. This is supported by 
two snpposed authorities. In The Samuel Marshall, 4 C. C. A. 385, 
54 Fed. 396, 402, there is a dictum, in effect, that a local lien can 
be enforced in admiralty only where crédit is given the vessel, and 
that in this respect there is the same limitation as with référence to 
supplies furnished a ship in a foreign port. The Lottawanna, 21 
Walli 559, 22 L. Ed. 654, is snpposed to lay down a similar rule at 
page 581, 21 Wall., and page 654, 22 L, Ed.; but this question did 
not arise in that case, and at page 580, 21 Wall., and page 663, 22 L. 
Ed., the opinion says, "The rights of material men furnishing neces- 
saries to a vessel in her home port may be regulated in each state 
by State législation." Also, in The Glide, at page 620, 167 U. S., 
page 930, 17 Sup. Ct., and page 296, 42 L. Ed., ubi supra, the opinion 
quôtes from The Lottawanna the unqualifled language which we hâve 
already cited. In truth, this third point is but a répétition, in a 
new form, of the last question which we hâve answered, and seems 
to be disposed of by what we hâve said aboùt The Glide and Tbe J. 
E. Bumbell ; and we hâve shown, by a f ull citation of authorities 
in the early part of this opinion, that the suprême court has reiterated 
thé unrestricted power of state législatures to create liens on do- 
mestic vessels under such limitations as each may détermine. 

We can therefore see no reason, in principle or on the authorities, 
why, as the statute of Massachusetts assumes to give a lien, that 
lien should not be enforced in the admiralty courts, independently 
of any question whether or not, by its terms or by its fair construc- 
tion, there i^ needed any understanding that crédit be given the ves- 
sel. It is settled beyond ail doubt that the contracts themselves, 
so far as they were personal to the parties, or if the supplies had 
been furnished exclusively on the crédit of the parties, were mari- 
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time and witMn the admiralty jurisdiction, as those expressions are 
understood in the fédéral courts; and this has been so held from 
the earliest to the latest décisions of the suprême court touching 
this topic. The General Smith, 4 Wheat. 438, 443, 4 L. Ed. 609; 
The Planter, 7 Pet. 324, 341, 8 L. Ed. 700; The St. Lawrence, 1 Black, 
322, 529, 17 L. Ed. 180; The Lottawanna, 21 Wall. 558, 580, 22 L. 
Ed. 654. To the same effect are various clear expressions contained 
in the opinions of Mr. Justice Gray, in behalf of the court, in The 
J. E. Eumbell, 148 U. S. 1, 19, 13 Sup. Ct. 498, 37 L. Ed. 345, and 
in The Glide, 167 U. S. 606, 610, 611, 613, and 624, 17 Sup. Ct. 930, 
42 L. Ed. 296. The décision in Insurance Co. v. Dunham, 11 Wall. 
1, 20 L. Ed. 90, which held that a marine Insurance policy is a mari- 
time contract, and within the jurisdiction of the admiralty courts of 
the United States, threw off ail fetters, and left ail questions of this 
class to be determined on gênerai and harmonious principles. The 
contracts in this case for materials and labor being maritime in 
their nature, and the state having, under the authorities which we 
hâve explained, a full right to create liens, the case in admiralty be- 
comes complète if only the conditions of the statute which assumes 
to give the liens are complied with, and whether or not those condi- 
tions conform in ail détails to the gênerai rules of the maritime law. 
It is our opinion, therefore, that, in any view of the undoubted facts 
of the case, the district court was right in sustaining the claims of 
the libelants to be satisfied ont of the vessel. 

Another question remains to be considered. As we hâve already 
said, there is no suggestion that the cl aimant of the vessel was in 
any way personally liable for the materials and labor involved in 
this litigation, or that he had ever become responsible for them, ex- 
cept through his efforts to protect the vessel against them. He put 
in his claim to the vessel in the district court on the 18th day of 
March, 1898. The same day he gave an admiralty stipulation for 
113,000, in the usual form, including a condition for the payment of 
the flnal decree. This stipulation seems to hâve been hastily given. 
It does not show that it was approved by the proctors for the 
libelants, but it is to be presumed that it would not hâve been ac- 
cepted by the court, and foUowed by a delivery of the vessel to the 
claimant, unless the court was in some way advised that the stipu- 
lation was satisfactory to them. The more cautions proceeding would 
hâve been in accordànce with admiralty rule 11; that is to say, an 
appraisal of the vessel, followed by a stipulation for the amount 
thus ascertained. It must, however, be accepted as unquestioned 
that the stipulation given took the place of that provided by the rule. 

The appellant flled two assignments of error, to the effect that 
the court denied him the beneflt of the statutes limiting the liability 
of owners of vessels, as claimed in an amendment to his answer, 
and also to the effect that the court erred in holding that the stipu- 
lation for |13,000 was a détermination of the value of the vessel, 
binding the claimants. The amendment referred to was flled May 
14, 1898, and it alleged that the amount of the claims was in excess 
of the value of the vessel at the time of the flling of the libels. This 
is followed by a prayer for a limitation of liability, and also a prayer 
100 F.— 8 
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that the court will order the actual value oî the steamer determined, 
and that no decree be entered exceeding that ralue. 

We are not rèférrèd to àny proofs in the record showing any facts 
to which this ameùdment could hare any relation, but the learned 
judge of the district court said as foUows: 

"The clalmant has flled a pétition to hftve hls stipulation canceled upon the 
grotind that It Is for a larger amount than the tme value of the steamer. As 
the clalmant entered into the stipulation dellberately, and wlthout objection to 
Ita amount, hls error In valuatlon is not a sufflclent reason for cancellation." 

It is self -évident that no statute liniiting the liability of the own- 
ers of vessels has any relation to this case, because — ^First, there was 
no original liability resting on the claimant; and, second, a stipula- 
tion in admiralty represents the amount of the owner's liability after 
he has received the fuU benefit of the statutes limiting it. On the 
other hand, notwithstanding there are no proofs in the record that 
the $13,000 stipulation was in excess of the value of the vessel at 
the time she was stipulated for, it is apparent that the ruling cited 
shùt out évidence of that character, while we think the district court 
ought to hâve given considération to the efifect of the question 
whéther or not the stipulation was for an excessive amount. 

Thè pith of the ruling ôf the court below was to shut out proofs 
of niistakes in valuation because the stipulation was voluntarily exe- 
cutédj and without waiting for an appraisal of the vessel. In ad- 
miralty there is no hard and fast rule of this nature with référence 
to correcting mistakes ôf a substantial character. In cases like this 
at bar, where, so far as can be pérceived, no person could suffer 
injustice by correcting the alleged mistake, if there were one, ad- 
miralty Will apply équitable principles with even less regard to aiiy 
rigid ruleS in référence thereto than the chancery courts. If the 
court below had opened up thé fàcts, one of two things might hâve 
appeared which would havéentitled the claimant to relief; that is 
to say, either that he had misapprehended the effect of the stipula- 
tion, and had assumed it tô be like an ordinary obligation at the 
cdmmOn law, where the ultimaté payment would be oniy the amount 
equitably due, whatever the nominal penalty of the obligation, or 
that he made a substantial errer in the value of the vessel; so that, 
in èithér event, unless he is relieved, the libelants may recover sub- 
staûtiàlly larger sums than they are justly entitled to as against 
stipulators. 

Ih The Virgin, 8 Pet. 538, 550, 8 L. Ed. 103«, already referred to, 
the court, it is true, observed, at page 552, 8 Pet., and page 1036, 8 
L. Ed., that the stipulator was not at liberty to insist that the ship 
was OT less value in his hands than the appraisal. No spécial equi- 
ties, however, were brought tb the attention of the court; but, 
wheré 'there are equities, there is every reason why an admiralty 
court should usé, on «nlarged principles, the discrétion uniformly 
availed of even by common-law courts to reduce bail demanded be- 
fore it is takeQ, or excessive bail after it is taken, or to relieve against 
excessive attachmënts after they are made. There is no practical 
or équitable reason why that discretionary power should not be ex- 
tended to cases of this class. When the equities are clear, the power 
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of the admiralty court to apply them is so maiiifest that authorities 
need hardly be cited on this proposition; but in The Duchess de 
Brabant, Swab. 264, 266, Dr. Lushington said: 

"And there hâve been many cases cited at the bar where, bail having been 
given for a larger amount than the value of the property, the amount has been 
reduced." 

So, in The Staffordshire, L. E. 4 P. C. 194, 211, 1/)rd Justice Mellish, 
speaking in behalf of the judicial committee, said that: 

"After bail haa been glven, on a proper case being made out, the court of 
admiralty will go into the question whether the res which was seized— the 
whole of the property which was attaehed — was of more or less value than 
the amount for which bail was given; and, If It is found that it was of less 
value, then the parties wlU only be obllged to pay the amotmt of it." 

This, of course, is not a universal rule, which would justify stipu- 
lators in every case in applying for relief, because, if the claimant 
has seen fit to give a stipulation without availing himself of the 
beneflt of admiralty rule 11, and without having a proper appraisal 
under that rule, he is presumably guilty of lâches ; and he is not in 
a position to ask for the exercise of équitable powers unless he shows 
clearly misapprehension, and that justice will be doue himself, and 
no injustice done the libelants, by a réduction of the stipulation 
to such an amount as he can establish would hâve been the maxi- 
mum which he ought to hâve given if he had proceeded under the rule. 

In order that the district court may inquire whether or not the 
stipulation in this case should be reduced, and, if yes, to what ex- 
tent, its decree is reversed, and the case is remanded to that court 
for further proceedings according to our opinion passed down this 
day; and each party will pay one-half of the costs of appeal. 
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(District Court, D. Connecticut. February 26, 1900.) 

No. 1,209. 

1. Shipping— Maritime Torts— Injuhy to Océan Cable. 

Evidence held to establish that an océan cable was eut by the ofiBcers 
of a vessel whose anchor became entangled therewlth. 

2. Same— LiABiLiTT or VBSSBIj. 

The anchor of a schooner became entangled In an océan telegraph cable, 
and In order to release it the ofllcers eut the cable. The schooner remalned 
at the same place until the foUowing moming. There was no reason why 
she could not hâve eut away the anchor when ready to proceed, having 
another anchor on board. There was testimony that the vessel was within, 
anchorage grounds, and hence not guilty of négligence In becoming en- 
tangled, and the cable was lawfuUy laid and maintained where It was. 
Helâ, that lii view of 25 Stat. c. 17, § 3, which provides that a cable shàll 
be eut only when necessary to save life or limb or a vessel, and of article 
7 of the treaty of 1884, which requires cable companles to reimburse ves- 
sel owners for anchors sacrificed to avold Injury to a cable, the offlcers 
must be held guilty eithêr of willful injury to the cable, or culpable négli- 
gence, for which thé vessel was liable. 

In Admiralty. label in rem for a maritime tort. 
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Watrous & Day and W. W. Cook, for libelant. 

James D. Oewell^ Jr., and A. F. Gushman, for claimants. 

TGWNSEND, District Judge.v On Decembep 29, 1898, at 18 min- 
utes past 7 o'clock in tbe afternoon, the cable of the Commercial 
Cable Company ceased working. A test showed that the break was 
near the office of the company Sa New York, and on January 3d oï^ 
4th employés of said company located the break in Gowanus Bay, 
three miles from pier A, and one mile west of the Erie Basin. The 
amountclaimed as damages for interruption of the cable service is 
|5,000. On the afternoon of said day, claimants' schooner, William 
H. Bailey, loaded with a cargo ; of coal, ançhored near the point at 
whicji this cable was afterwards picked up and repaired. The cap- 
tain and mate, the only witnesseâ for claimants, testify that they 
ançhqrëd on the arichorage grounds, and inside a red buoy near 
thé nàVigatibn line. They further tfestify that in the afternoon a 
tugtjoat camé to tafeé them through Hell Gâte, and fonnd, after 
several efforts, that it çould nôt stir the vessel. The ttigboat then 
left, its Captaih agrçeing to come back the next m(>rning. They 
further testify that they then hauled up the anchor to the cathead, 
and found it was fast to what they described as an iron rope, — 
such a rope as is used on the rigging of yessels, — not more than 
an; incï or an inch and a half in diameter, which, as they claim, 
wsié Ciàtight around the shank and orëv both flukes of the anchor. 
Thé éétblé pf the Commercial Company, the severed portion of which 
was ;^rodufced in côui?t, was about 2| inches in diameter. Thèse 
witnesses testify that after working ifrom about 5 o'clock in the after- 
noon until midnight, rainly endèlàvoring to diseritangle this rope, 
they eut it with a méat saw, the opération taking about 10 minutes ; 
that they then ançhored for the night, and on the next morning 
proceeded on their journey. They further swear (the captain very 
yaguely, and the mate very positively) that libelant's cable is much 
larger than, and différent in construction from, the rope which 
they eut, and which they describe as composed of small wire strands, 
less than 10 in number, each about an eighth of an inch in diameter, 
and wound about a core of Manilla rope. 

The flrst question is whether the mate of the claimants' vessel, 
acting under the orders of the captain, eut said cable. Counsel for 
claimants contend that the facts shown are coïncidences. Counsel 
for libelant contend that this is the best proof possible in cases of 
this character, where it is never practicable to secure witnesses to 
the actual cutting. That said cable was eut on December 29th at 
about a (juarter past 7, when the men on the schooner were work- 
ing on a (iable or wire rope at or near the place where this cable 
was picked up, is proved. An inspection of the cable, in connection 
with the testimony of claimants' witnesses, and their log and saw, 
leads to the following conclusions: First, that claimants eut a 
cable, not £1 rope; second, that a cable of the size of libelant's cable 
could ûot hâve becoiné twisted around the anchor in the manner 
the mate of the claimants' vessel testifles that the cable was twisted; 
third, that neither libelant's cable, nor the wire rope described by 
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the mate of claimaats' vessel, could hâve been eut in two in 10 
minutes witli the small méat saw whicà "they testify was used to 
effect the cutting; fourth, if the méat saw had been used for such 
a purpose, the teeth would hâve shown the effects thereof; fifth, 
if the wire rope had been the small strand rope with the Manilla 
eoie, which the mate says he eut, it could not possibly hâve taken 
the crew of seven men on board the vessel from 5 o'clock in the 
afternoon until midnight to get it ofl, nor is it probable that it would 
hâve withstood the great strain of the tugboat's vain efforts to stir 
the vessel. An expert introduced by the libelant showed by uncon- 
tradicted testimony that, in order to disentangle a cable from an 
anchor, it was only necessary to draw the anchor to the surface of 
the water so that the cable will be visible; then pass the bight of 
a rope underneath the cable, and take the rope to the bitt on deck, 
and lower the anchor gradually away from the cable; then release 
the rope, and allow the cable to fall back into the water again. 
If the cable which was eut was not libelant's cable, but the cable 
of some other corporation, it would hâve been a comparatively easy 
matter for the claimants, during ail thèse months, to hâve found 
out what cable they had eut. In thèse circumstances, the conclu- 
sion reached is that the mate of claimants' vessel eut the cable. 

The next question is whether the vessel is liable. The évidence 
on this point is that the night was calm and clear, that the vessel 
was only about a mile oiî shore, and that the tugboat had agreed to 
come back for it in the morning. If, as is contended by counsel 
for claimants. the vessel anchored within the anchorage grounds, 
they were not guilty of négligence in becoming entangled, but, be- 
coming entangled, I think they should be held guilty either of will- 
ful injury or culpable négligence, for the following reasons: First. 
The statnte (25 Stat. c. 17, § .3) provides that a cable shall be eut 
only when it beeomes necessary in order to save life or limb or a 
vessel. Second. There would hâve been no difSculty in waiting, 
anchored as they were, until morning, and then cutting away the 
anchor when the tug came to take them on their course. Third. 
It appears from the testimony of the master that they had another 
anchor on board. Fourth. Article 7 of the treaty of 1884 provides 
that owners of such cables shall remunerate vessel owners who can 
prove that they hâve sacrifîced an anchor in order to avoid in- 
juring such cables. It was the custom of libelant to remunerate 
ail vessel owners who lost anchors in such circumstances. In The 
Clara Killam, L. R. 3 Adm. & Ecc. 165, 8ir Robert Phillimore held 
in such a case that "it was the duty of the ship to disentangle, if 
possible, her anchor from the cable without injuring it," and to take 
the necessary time therefor, "unless she thereby exposed herself to 
présent or imminent péril," and that such a cable might hâve been 
cleared in the manner testiiied to by the expert for libelant herein ; 
and he concluded that the cutting of the cable, in circumstances 
such as those hère shown, was reckless and wrongful. In The City 
of Richmond (D. C.) 43 Fed. 85, afflrmed in 8 C. C. A. 152, 59 Fed. 
365, Judge Brown, and the court of appeals, affirming his décision, 
held that the telegraph company, having voluntarily selected a 
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lilâ.C]ë'td'Ky their cables ofl tlle^ocks for years used by large steam- 
éts, had f^léd' to show that in thls créwded place the cables wer& 
so laid as ùOt tô Obstruct navigation. In the case at bar, clàimants. 
do not contend that the libélant's cable was improperly laid. It 
was iawfully laid and maintained by virtue of its charter, the laws 
of :the State of New York (Laws 1890, c. 566, § 102), and the treaty 
bëtwèën thè United States, Gwat Britaih, and other nations (24 
Stat. 989). Decree for libèlânt. 



THB KAMBIKA, 
CDlstrict Court, S. D. Aikbàma. January 9, 1900.) 
■^^:, : , No, 882. . 

SBAHEN-r^RlGHT TO DiSCHABQK— MiSUNBERSTANDING AS TO VOTAGE. 

Jlnhét thé maritime law of Gftekt BritaJn, it is the duty of the master, 
iH'shlpplng seamen, to see that the contract is clear and explidt, and that 
the seaMen are Informed of the précise yoyage for which they engage; 
and where It appears that such jduty wasi not performed, and that seamen 
Bhtpped in a foiieign port, ^ithou^; the sanction and attestation of the con- 
Buiàr offlçer, as requiiréd ty the mereliant shlpping act, Slgned under a 
niisapprehension as to the voyage, and with the understandihg that It was 
ïo têrminate at a certain port, they wlll be there released. by a court of 
admiralty, aWhough it does not appear that therg, wag any Intention to prac- 
tice a, fraud upon them. 

In Adniira.lty. Action by Siepjnen to obtain theîr discharge and 
recover wages. 

Smith & Graynor, for libelahts. 
Pillans, Hanaw & Pillans, for claimant. 

TOULMIN; District Jiidge. The law of Great Britain, as foûnd 
in the merchant shipping act and the décisions of the courts, is that 
the mariner is entitled to know what is the précise voyage for 
which he undertabes. It is the duty of the maéter to see that the 
contract between him and the seaman is clear and explicit. If it 
is doubtful, the construction most favorable to the seaman will be 
adopted. 2 Pritch. Adm. Dig. 2137, 2138. The engagement of the 
thriee libelants in this case who were shipped at Rio had not the 
indorsement of the sanction and attestation of the consular offi- 
cer, as required by the îmerchant shipping act, and it is held that 
in such case thé 'burden of provihg the engagement lies upoh the 
master. Id. It is àlso held by the English courts that seamen are in 
thé court of admiralty considered ais favoHtes of the law, and are 
plâeèd particulàrïy under its protection against circumvention, and 
etën misapprehèhsioii and error, and the court will give the seaman 
tiiè beneflt of àfiy doubt.iId.'ïn this case the master bas- not fiiUy 
met' the burdek of ppoving'the engagement ôf thèse libelants. He, 
in a gênerai wfly, réfère to the shipping articles to sho"w it; but he 
admits that hé did not read thëm to the libelants, though he offered 
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to do 80. He did not explain them, at least explicitly or deûnitely. 
He says the libelants stated that they did not wish them read. 
Tlie libelants say that is true, but they say that the master had 
said to them the voyage was to Mobile, and that they understood 
it was to Mobile, and there they were to be paid off, and, if that 
was so, they did not wish the articles read, to which they say the 
master assented. The master does not pointedly deny this. Neither 
does he say that he explained or explicitly stated to the libelants 
what the voyage was. He qualifiedly admits the libelants' said 
statement by saying that he may hâve said the voyage was to Mo- 
bile or to Mobile or Ship Island. The évidence satisfles me that, 
if the engagement was not explicitly made for a voyage to Mobile, 
then the contract between the parties was not clear and explicit, 
as it should hâve been. The libelants were entitled to know what 
was the précise voyage for which they undertook. The évidence 
(the testimony of the libelants and other facts and circumstances 
shown in the case) leads me to believe that the précise voyage, 
as understood by the libelants, was to be to Mobile. If it be doubt- 
ful what the contract was, the construction most favorable to the 
seamen should be adopted. The authorities hold that the court will 
give them the benefit of any doubt. 

It is charged in the libel that the master practiced a fraud on 
the libelants in engaging and shipping them as he did. I do not 
believe that the master intended to deceive them, or that he was 
guilty of any fraud in his engagement with them, but I do not think 
he did his duty in the premises. I do not believe he intended to 
circumvent them at the time of their shipping with him, but he 
did not explain to them clearly and explicitly the contract. If he 
intended to ship them for the balance of the period of three years, 
as now claimed, the évidence does not show that he did so, but the 
contrary appears. To sày the least of it, there was misapprehen- 
sion on the subject, and the court should protect the seamen against 
misapprehension, by which they might be circumvented and a wrong 
done them. The seamen were sought by the master, and were 
shipped by him on October 2d on board of the ship. The certiflcate 
of the vice consul was aflfixed to the articles on October 3d. In 
the certiflcate he mentioned several seamen who were shipped at 
Eio, but the libelants were not of the number, The master makes 
some explanation why he did not ship thèse men before the vice 
consul, or report them to him, which it is unnecessary to notice fur- 
ther than to say that the articles show that two of the crew did 
not join the ship. My opinion is that the libelants are entitled to 
their discharge. 

I take jurisdiction of the case because of its peculiar circum- 
stances. The contract was not made according to the law, and, 
while I do not believe there was any fraud in the transaction, mis- 
apprehension was shown from which circumvention and injustice 
might resuit. The vice consul refused to discharge thèse men with- 
out the consent of the master. He made no inquiry or investi- 
gation into the facts of the case, and, inasmuch as the master did 
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not Consent to i the discharge, it. wafe ndt given, ; THedlause of the 
refusai tojgivë such consient niay h&ve been fronï feàr of the laws 
of this ; country relating to immigration. I am inclined to tliink, 
from all'the circumstances, that: sueh was the case. If so, the de- 
cree in this case wiH doubtless protect the master and the ship from 
any trouble in the matter. 



THE HABIIi. 

(District Court, S. D. Alabarda. February 21, 1900.) 

No. 858. 

1. Shipping — Breach of Charter Party — Right dp Action for Damages. 

LIbelant hlfed the libeled vessel under a time chartfir, and engaged her 
In voyages to a îoreign port for bananas. It flled the llbel to recover dam- 
ages for breaeh of the charter party, alleging that, by reason of the dé- 
tective condition of her boHers, more time was consumed in the voyages 
than should hâve been, whereby it was required to pay for the time so 
lost, and the fruit became damaged, and large quantifies were lost, while 
waiting shipment and on the voyages. The évidence showed that the fruit 
was not owned by libelant, but bjf a company at the port of loading, which 
shipped it to libelant to be sold on commission, libelant retaining from 
the proceeds the freight, ail advances, and its commissions, and that libel- 
ant had been reimbursed in such manner for ail freight and advances on 
acoount of the shipments In question. Helê that, conceding the breach of 
contract alleged to hâve been proven, libelant had sustained no damage 
therefrom whieh would sustain the action. 

2. Same — Amendment op Libel. 

Libelant cguld not be permitted, by an amendment of its libel, to claim 
and recover the damages alleged to bave resulted from the breach of the 
charter on béhalf of the owner of the cargoes; it not appearing that libel- 
ant acted as its agent In making the charter, or that such owner had any 
relation to: the charter. 

3. Damages— Bbbach-op Charter Party. 

The charterer of a vessel, which he employed in bringing from a foreiga 
port cargoes of fruit owned by another, but consigned to him for sale on 
commission, cahnot, in a,n action, for a breach of the charter, alleged to 
hâve caused dëlày and conséquent Injui-y ;to the fruit, recover for loss of 
eommlssioûéi whieh he woUld hâve made thereon; such losses being too 
remote and uncertain tô furnish a measure of damages or to hâve been 
within the contemplation of the parties. 

4. Shipping— Injdbt to Cargo- Right op Consignée to Sue in Rem. 

The consignée of a cargo may majntain an action lu admiralty against 
the vessel for an injury to hls interest therein, and, when he is vested wltb 
the légal ownershlp by an assignmènt of the bill of lading, he may recover 
for any breach of the contract made by such bill of lading; but vvhere 
there M'as no bill of lading, and he has no interest in the cargo, if he Is, 
in any eyent, authprized to recover against the vessel on behalf of the 
consignor, it can only be such damages as resuit, from a breach of the 
contract between shipper and carrier, and arising after the cargo has been 
"received on board. 

In Admiralty. Suit in rem against the Norwegian steamship 
Habil to recover damages for breach of a charter party. 
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K. H. & X. R. Clarke, for libelant. 
Gregory L. & H. T. Smith, for claimant. 

TOIJLMIN, District Judge. The libel is to recover damages for 
breach of contract, It allèges that the libelant is a corporation 
doing business in the citj of Mobile, as an importer of tropical 
fruits, and especially of bananas, from the port of Bocas del Toro 
into the port of Mobile, for sale, and for that purpose it chartered 
and opéra ted steamers between said ports; that the usual course 
of its business was to keep an agent at said port of Bocas del Toro, 
to telegrapb him of the departure of each of its vessels therefor, 
and to bave him procure a cargo of fruit, to be eut and lield in readi- 
ness at such port for shipment on such vessel immediately on its 
arrivai there. It allèges that the steamship Habil was chartered 
under a time charter to libelant by her owners, for use in the trans- 
portation of lawful merchandise between certain ports specified in 
the charter party, and which covered the two ports above named, 
and the transportation of bananas and other fruits. The charter 
party provided, among other things, that the owners would main- 
tain the vessel in a thoroughly efficient staie, in huU and machinery, 
for and during the service, and guarantied to maintain the boilers 
of said vessel in a condition to bear a working pressure of at least 
00 pounds during the whole term of the charter, and that the mas- 
ter of the vessel would proseeute his voyages with the utmost dis- 
patch. The libelant agreed on his part to pay certain stipulated 
hire for the use of the vessel. On or about the 8th day of October, 
1898, said vessel was ordered by libelant to proceed to Bocas del 
Toro for the purpose of bringing back to Mobile a cargo of bananas. 
Libelant charges that when said vessel left Mobile she was not in 
proper condition for such voyage, but that her boilers were leaking, 
and it was impossible to get suiïicient steam for proper speed, in con- 
séquence of M'hich she was delayed in her passage, and arrived at 
Bocas del Toro more than one day behind time, and that because of 
the détective condition of the boilers it became necessary to repair 
tbem at Bocas del Toro, which caused further delay there in taking 
on cargo. Libelant allèges that its agent procured a large quantity 
of bananas to be eut, and had them in good condition, ready for ship- 
ment upon said vessel's arrivai; that her boilers continued in a de- 
fective condition during the whole of her returu voyage, and thereby 
lier speed was so diminished that she arrived in Mobile more than 
one day later than she should bave reached there had her boilers been 
in good condition for such voyage. The libel allèges that the master 
of said vessel failed to report to libelant that she was not in fit con- 
dition for the proper prosecution of a further voyage to Bocas del 
Toro and return, and aecordingly ordered said vessel to return to 
Bocas del Toro for another cargo of bananas; that for the same 
cause, to wit, the détective condition of her boilers, the vessel was 
delayed in her passage to Bocas del Toro, was delayed there for re- 
pairs, and Avas so delayed on her return voyage, reaching Mobile 1| 
days behind her proper time. Libelant charges that, by reason of 
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the said several delays' said cargoes df bananafe reached Mobile in 
a bad condition, very much worse tban théy would bave been if said 
voyages bad beeen properly prosecuted. Mauy of tlie bananas were 
overripe and rottell, and so wholly valueless, and neàrly the whole of 
the cargoes had greatly' deteriorated in condition aûd value, and 
libelant claims that by reason thereof it has been gréa tly damaged. 
It further claimë to bave been dairiaged by such undue delay of said 
vessel in the pi'oèecutiOh of said voyages by paying to its ôwners the 
charter hire thereof fbr thé tinie so lost. Thé libél aVers demand of 
pàyment of said dàaiagès and the master's refusai to paythem. 

The évidence shOws that libelant chartered the steamship Habil, 
as stated in thé libel; that the tWo cargOes of bapanas referred to be- 
lon^ed to the Bocas dël Toro Bàhalik Company, doing business at 
BObas del Toro as exporters and shippèrs of banahas ; that the bana- 
nas in question were shipped by ittb libelant as the commission mer- 
chants at Mobile of sâîdbanànâ Company; that; titider an arrange- 
ment made between libelant and said banana compàny, the libelant 
was tofurnish the vessèls to carfy the bananas from Bocas del Toro 
to Mobile, was to sell them there, and to charge tlie bâhana company 
a comimission of 3^ per cent, on the gross siile of the' fruit, for selling 
and cdllecting; that thè freight àiid ail othei" expenses of the cargoes 
wère charged against theqi; that the 3| per cent, commissions on the 
sales, the freight, whichvs'as the actual charter hire of the vessel, 
and thé expensè bf coalihg were deduëted from the proceeds of sales, 
an9 thébalance of such ^foceeds was iàdcounted forby libelant to said 
bahanâ company ; that libelant made large advances of money on 
said cargoes to said bahàna company, which advances were charged 
to'ït, ahd by which it became indei:|téd to the libelant, and that the 
entité tim^e of the voyages spoken' 'oT was charged to the cargoes. 
Thè évidence further sllows that the advancès( on both said car- 
gôëp were rxîid in f uU bèfolre the libel iii this case was flled ; that. libel- 
ant 'Was not out anythîng at that time, but had been reimbursed ail 
advaûcès, ffeight, and cost; and that any balancé due for advances 
6n the particular cargoes -Was paid out of salés of other cargoes. 
The évidence is that no bills of lading were given by the vessel for 
thé cargoes in question, but that they were shipped under the ar- 
rangement ref erred to between thé parties, and were so consigned 
to the' libelant; also that libelant was a stockholder in the Bocas del 
Toro Bahana Company. There is a good deal of évidence pro and 
con as to the cause of thé delay complained of, and as to the condition 
of the hoilers, and thé ciiàracter of coal used which was fumished 
by libelant, and also as to the extent and amount of damage to the 
cargo, which, howevet, fi'om my view of the case, it is unnecessary 
to consider. 

Thé question flrst presented, on the facts in this case as made by 
thé proof, is whether the libelant is entitled to maintain this suit. 
It wOuld be entitled to recover any damages it sustained by a breach 
of the contract, — the charter party referred to in the libel. The 
breaches specially complained of are the faMure of tlie owners of the 
A'essel to maintain her boilers in a good and efiQcient condition, as 
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guarantied in the contract, and the master's failure to prosecute 
his voyages with the utmost dispatch. Assuming, for the purposes 
of this case, that thèse propositions are established, how is the libel- 
ant damaged? Where is its loss? It did not own the cargoes of 
bananas for the détérioration and loss of which damages are claimed. 
It has been paid ail of its advances against the cargoes, the charter 
hire of the vessel, and ail other costs and expenses on account of 
said voyages. As was said by the libelant's président and manager 
in business, who was a witness in the case: "It has been reimbursed 
everything; it is ont nothing." It seems to me that this is a clear 
case of injuria sine damno. "Where damages are the gist of an 
action, and none are shown, there can be no recovery; the situation 
being described as injuria sine damno." 8 Am. & Eng. Enc. law (2d 
Ed.) 551. 

On the hearing the libelant asked leave to amend its libel in several 
substantial particulars, to make it conform, as near as may be, to 
the évidence in the case. Among other things, it is proposed to 
change the allégations of the libel as to the course of business be- 
tween the libelant and the Bocas del Toro Company in providing and 
shipping the bananas from Bocas del Toro on libelant's vessels, and 
as to the ownership of the bananas. Libelant also proposes to 
amend its claim for damages by reason of loss of commissions be- 
cause of the bad and unsalable condition of a large quantity of the 
bananas. It also asks leave to amend by bringing its suit as con- 
signée and agent of, and for the use of, the Bocas del Toro Banana 
Company, as well as on its own account. 

The admiralty courts are generally very libéral in the matter of 
amendments. But amendments in matters of substance should not 
be allowed on the hearing unless the justice of the case requires it, 
and then to conform to the proof, and in no case should an amend- 
ment be allowed on the hearing which would change the entire cause 
of action. I cannot see that the amendments now proposed can avail 
the libelant anj-thing on the case as made by the évidence. I do not 
think it has a right to recover for loss of commissions. The suit 
is for damages for breach of the charter party. Such loss of com- 
missions clearly could not hâve been contemplated as an élément of 
damages by the parties to the contract at the time it was made. Be- 
sides, I think such commissions too remote and uncertain to be re- 
coverable. 

So far as the libelant's claim of right to sue as agent for and on 
behalf of the Bocas del Toro Banana Company is concerned, the 
answer is that it does not appear from the évidence that the charter 
party was made by libelant for and on behalf of said banana company, 
or that said banana company had any connection whatever witJti the 
charter party. The évidence does not only not disclose any relation 
between said banana company and the charter party, but it does not 
disclose what relations, if any, existed between the libelant and 
said banana company at the time the charter party was made, or, 
indeed, whether said banana company itself then existed. So far 
as the eA'idence discloses, the libelant was not at the time this suit 
was brought, and is not now, the agent of said banana company, 
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with authority to bring the: suit. The North Garolina, 15 Pet. 49, 
10 ii.; Ed. efôji Lawrence y. Miûturn, 17 How. 107, l&L. Ed; 58: It 
waè the agent, as a commission merchant, to sell the cargoes, collect 
therproeeedsj jpay the expenseS aild charges against the cargoes, and 
to account to the banana coÉipany for the balance of such proceeds, 
which it seems to hâve done. There is no uncertàinty in the law 
that a consignée may sue in a court of admiralty/ In the Vaughn 
& Telegraph Case, 14 Wall. 258] 20 L. Ed. 807, the court holds, in sub- 
stance, that ajbill of lading made or indorsed and sent to the con- 
signée, who tnâkes advances; on the cargo, gives the consignée suf- 
flcient title to maintain a libel in admiralty against a ressel by whose 
tortious aet the cargo consigned to him was lost or damaged. In 
the case of McÇ^inlay t. Morrish, 21 How. 355, 16 L. Ed. 100, it was 
claimed that a consignée had no right to sue except for tlie cargo 
shipped on his own account. The court held that the consignée 
had the right to sue for not only what helonged to him, but for that 
portion ais*) which was shipped to and consigned to him by another 
person. The point was put on the interest which a consignée has in 
the consignment as consigneei and-not as owner. The court said 
that, from the mature of the côntract of a bill of lading, the consignée 
had a right to sue in a cotart of admiraltv for any breacli of it. In 
the case of The Thames, 14 Wall. 98, 20 "^L. Ed. 804, the couft held 
that the holder of a légal right under a bill of lading may assert it 
by suit, though he may be accountable to another for what he may 
recover. The icase was where a party shipped a lot of cotton by the 
steamer Thames on bill of lading by iwhich the ship undertook to de- 
liver the cotton shipped to ordei'. The bill of lading was indorsed to 
the libelant, in order to transfer td him the cotton as a seeurity for 
the payment of a draft which was given in payment for the cotton, 
and which was drawn in fa¥or of Billopp Seaman, cashier, who was 
cashier of the bank which cashed the draft, and who was the libelant 
in the casé. T|he ship, on arrivai at thè port of destination, delivered 
the cotton to other parties, without the production of a bill of lading, 
and without any order from the libelant, who was the indorsee of the 
bill, and to whom alone, or to whosè order, the court held it could 
rightfully be delivered The court also held that the delivery which 
was made was a breach of the ship's côntract with the shipper, the 
côntract being that which was contained in the bill of lading, and 
that the ship had no right, under any circumstances, to deliver the 
cotton to a stranger. The court said it must be considered that by 
the indorsement of the bill of lading the libelant becanie the owner 
of the cotton, and that by force of the côntract it was deliverable only 
to him or to his order. "By the indorsement of the bill of lading, 
the légal ownership of the cotton passed to libelant, as well as the 
right to compel its delivery." 

In the case now under considération there were no bills of lading, 
and hence no transfer of the légal title to the cargoes to the libelant, 
as consignée. But in the Vaughn & Telegraph Case, supra, it is held 
that a consignée may sue in a court of admiralty where he has an 
interest in the cargo. It is conceded that the cargoes in question 
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vvere shipped and consigned to the libelant by tke Bocas del Toro 
Banana Company. But it is contended on the part of the vessel that 
the libelant's interest in the cargoes has been adjusted and ended, 
and his agency terminated, and that it can no longer bring suit in 
its own name, as consignée or agent. If it be conceded (whieh it is 
not) that the libelant has now the right to bring suit as consignée or 
agent of the Bocas del T'oro Banana Company, it can only recover 
where that company could recover, and to the same extent, had it 
brought suit in its own name. That company would hâve the right 
to sue and recover any damages sustained from a breach of its oon- 
tract of shipment, or for any neglect of duty on the part of the vessel 
growing out of the relation of shipper and carrier. The right to 
proceed against the vessel in rem does not exist unless the cargo 
had been delivered to the vessel. This right does not attach until the 
cargo has been placed within the care and under the control of the 
ship's niaster. The Freeman v. Buckingham, 18 How. 182, 15 L. Ed. 
341; Vandewater v. Mills, 19 How. 82, 15 L. Ed. 554; The Ladv 
Franklin, 8 Wall. 325, 19 L. Ed. 455; The Keokuk, 9 Wall. 517, 19 
L. Ed. 744; The Delaware, 14 Wall. 579, 20 L. Ed. 779. 

Damages for any loss of or injury to the bananas after they had 
been placed on board the vessel and on the voyage to Mobile would 
be recoverable by the banana company, if such loss or injury was 
occasioned by a breach of its contract of shipment, or by any neglect 
of duty to the cargo on the part of the A^essel. Such is not the case 
made by the pleadings and proof hère. This suit is based on a breach 
of the covenants of the charter party, and the principal damage com- 
plained of is that which occurred to the bananas before they were 
taken on board the vessel, and which were sustained, as is alleged, 
by reason of the delay of the vessel in reaching her loading berth at 
Bocas del Toro, and her delay in loading after reaching there. My 
conclusion is that the libelant is not entitled to recover in this suit 
on the libel as originally âled, and on the évidence, which does not 
sustain it. and it would be no more entitled to recover if the proposed 
amendments to the libel were allowed. The motion to amend is 
therefore denied, and the libel is dismissed. 



UNITED STATES v. NELSON. 

(District Court, S. D. Alabama. February 1, 1900.) 

No. 2,102. 

1. AcT ïOB Protection of Ambbican Seamen— Construction. 

The provisions of Act June 2t), 1884 (23 Stat. c. 121), for the protection 
of American seamen, and of the amendments thereto, apply only to Ameri- 
cans, but to ail Americans whose avocation is that of mariner, whether 
shipping on domestJc or foreign vessels. 

2. Same— Penalty for Makinq Falsb Claim. 

Under 23 Stat. e. 121, § 10, as amended by 24 Stat. c. 421, and 30 Stat. 
763, c. 28, § 24, which makes it unlawful to pay any seaman wages In 
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; âdv«&icei OT'to pày 6[«eh.adTafl<i;e wftges to any otherperson, but permlts 

; ijf a seaniaoltp ptipulate Ift Ws ariâiçle^ («jr an allotment <;ff ,a portion of his 

! wftgies, not e?ceedlng,ofle moijtli's lyages, to be pald to an original creditor 

lii liquidation 6f any just debt fot lioàrd or clothing -rt'lilch he may bave 

; «Jntrà'cted prlor to Ms engagement, suéh stipulation to bè inserted in tbe 

' agreeinent, ànd to staté the amount^tlmes of payment, and tbe person to 

;wh<>ni the payment is; t<> be made, and which further provides tbat "any 

persoajWho shall * • * make a false statement of the nature or 

amôunt'of any débt cljfiinied to be duèifrom any seaman under tbis section" 

shall be subjeet to a peàalty, sueh pénal provision applles only to false 

statëments màde for the purpose of establishing a clalm against an allot- 

ment of wages niade by a; stipulation as. provided|n such section, and bas 

np référence tp false çlaims against seamen generally, f rom wbicb tbey 

are proteçted by the provisions subjecting the màster, etc., ot either a 

dbinestlc or fdreigh Vessel to à, penalty for maklng any advance payment 

of wages eXcept under such stipulation. 

ThiSjWas a prosecvitiiOn under 30 Stat 763, c. 28, § 24, for makiiig 
a false statement as to tiie amount due f l'om a s^anian. On démarrer 
to indiçtment. ? 

M. D. Wickersham, U.i S. Dist. Atty. 

Leslie B. Sheldon and W. D. McKinstry, for défendant. 

TOUIMIK, DistrM'Judge. The îndictment in this case is found 
undeCîsection 10 of anact to attend the laws rèlating to American 
seàïneïi, for the protection of such seâïnen, and'to promote commerce. 
30 Stat. 763. The statute provîdes that it is unlawful to pay any 
seaman wages in advttflce of the time when he has actually earned 
the same, or to pay Bach advance wages to any othef person. Such 
payment is forbiddeft %iMer J)enaities therein provided for. But it 
shall be lawful foi* any seaman tôstipulate in his shipping agree- 
ment for an allotmënt Of any^ portion ôf his wages, not exceeding one 
month's wageSj to bé paid to an oHginal creditor in liquidation of 
any just diebt for board or clothing which he may hâve contracted 
prior to engagement.' Ail stipulations for the allotment of any por- 
tion of the wages of a seaman shall be inserted in the agreement, and 
shall State the amountâ ànd timefe bf the payments to be made, and 
the persons to whom the payments are to be made; and any person 
who shall make a false statement of the nature or amount of any debt 
claimed to be due from any seanian under this statute shall be punish- 
able, etc. 

The term "seaman," as used in this statute, dearly means those 
Americans who practice or are employed in navigation, — whose avo- 
cation is tÉÉit of mariner. To construe the statute as applying to 
those persons only who ship or engage to ship on American vessels, 
it seems to me, would give too naiTow a construction to it, too smaU 
afleld for its Opération, and make the statute incoùsistent with itself 
and inharmohious as a whole. The statute is désigûèd to protect the 
seaman from imposition by any person by provi^ing that no portion 
of his wages shall be paid in advance, and be tbereafter deducted 
from his wages when actually earned, except he stipulâtes in his ship- 
ping agreement for an allotment of an amount to be fixed, and not to 
exceed one month's wages, out of which allotment any sum justly 
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due to an original créditer for board and clothing, which he may hâve 
contracted for prior to his engagement, shall be paid. 

The stipulation for the allotment having been insert ed in the agree- 
ment, the statute provides that auy person who shall make a false 
statement of the nature and amount of any debt claimed to be due 
from the seaman shall be subject to a penalty. That the statute ap- 
plies to American seamen, — ^Americans "whose avocation is that of 
mariner, — only, is, I think, clear ; and 1 think it is equally clear that 
the provision prohibiting, under penalty, the making of a false claim 
or statement, refera to making a claim against said allotted sum. It 
is made unlawful by the statute for a master to pay a seaman wages 
in advance, or to pay such advance wages to any other persons, un- 
less, as I construe the law, they be paid out of an allotment stipulated 
for by the seaman in his shipping agreement; and any master who 
makes such payment, in the absence of the stipulation and allotment 
required, would be liable to the penalties provided for in the statute. 
This liability of the master was doubtless considered a suflûcient pro- 
tection to the seaman from a false claim presented to the master 
where there has been no stipulation and allotment provided for in the 
shipping agreement; but where there has been such stipulation and 
allotment the master would in that event be authorized to pay ad- 
vance wages to the extent of the amount stipulated for. The penal- 
ties imposed on any person who should make a false claim, or a false 
statement of the nature and amount of any claim, against the seaman, 
and stipulated for in his shipping agreement, was intended to protect 
the seaman from such false claim. The allotment is made to meet 
claims against the seaman for board and clothing, and the stipulation 
for the allotment must be inserted in the shipping agreement. No 
wages eau be lawfuUy paid in liquidation of such claim without the 
stipulation and allotment. Any person making a false claim against 
such allotment shall be liable to the penalty. This is, in my opinion, 
the correct interprétation of the law. 

The statute déclares that it is applicable to foreign vessels, and it 
provides that any master,, owner, agent, or consignée who violâtes its 
provisions shall be liable to the same penalty that the master, etc., 
of a vessel of the United States would be, provided that treaties in 
force between the United States and foreign nations do not conflict. 
The penalty there referred to is the penalty for paying wages in ad- 
vance to the seaman, or paying advance wages to any other person 
unlawfully; and the master, owner, or agent of a foreign vessel is, 
liable to this penalty unless there is a treaty between the United 
States and the nation to which the vessel belongs in conflict with the 
statute. 

The demurrer is sustained. 
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THE MINNIB. 

(Circuit Court of Appeals, Fourtti Circuit. February 6, 1900.) 

No. 312. 

1. Collision— Evidence. , ' , 

A steam tug, wltli twq, barges,— tlie tow being about half a mile long, — 
was entering the Roads at Fortress Monroe, before daylight, for tlie pur- 
pose of anchorlng, when tïie barges strucli and sunlj a schooner at anclior. 
The wlnd was blowing 20 miles per hour, the tide was in flood, and a 
snowstorm had been raging. The master of; the tug saw the schooner 
when about 400 feet abeam, but did not change his course. The schooner 
was in the usual anchoring place t'or vessels seeking shelter from storms. 
The tug had passed several places where it cotld hâve safely anchored 
and shortened its hawsers. Held, that the tug was In fault. 

9l Samè. 

When the master of a tug passing an anchored schooner saw the latter 
In time to hâve avoided the collision which followed, but neglected to 
change its course, the fact that there was an absence of a proper anchor 
watch on the schooner wUl not relievé the tug from liabillty. 

8. Collisions— Pbesumptions—Buîsden of Proof. 

Where fault on the part of oûe vessel is established by uncontradicted 
. testimony, and such fault is of itself sufficient to account for the collision, 
it is not enough for such vessel to raise a doubt with regard to the man- 
agement of the other vessel. Its own négligence being established, it is re- 
qulred to prove the other's fault With equal clearness. A reasonable doubt 
In regard to the conduct of such other vessel should be resolved in its favor. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia. 

Samuel Park and Floyd Hughes, foP appellant. 
R G-. Bickford and Robert M. Hughes (T. S. Garnett, on brief), for 
appeliee. 

Before SIMONTON, Circuit Judge, and PAUL and WADDILJL, 
District Judges. 

WADDILL, District Judge. This is an appeal from the decree 
of the district court of the United States for the Eastern district of 
Virginia, entered on the 29th of March, 1899, carrying out a former 
decree of the 2d of May, 1898, which determined the question of fault, 
entered by Hon. WTTJJAM H. BRAWLÉY, United States district 
judge for the district of South Carolina, then holding, under spécial 
assignment, the United States district court for the Eastern district 
of Virginia. The collision which is the subject of this appeal oc- 
curreâ between the schooner John C. Haynes and the tow of the 
steam tug Minnie on the morning of February 7, 1895, at 5:10 «'cloek, 
at a point from one-half to three-fourths of a mile southwest of the 
wharf at Fortress Monroe. The schooner John C. Haynes was at 
anchor at the point of collision, heading about northeast, when the 
Minnie, heading about southwest, with two barges, the Volunteer and 
the Puritan, coming into the Roads to anchor, came into collision 
with said schooner, by the starboard main rigging of the Volunteer 
striking the end of the jibboom of the vessel, and the Puritan striking 
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lier on lier port bow, from which injury she sank, and proved a total 
loss. The faults alleged against the tug and tow bv tlie libelants 
are, briefly, insufflciency of officers and crew, inellScient lookout, un- 
safe length of tow, taking a course too near to said seliooner, and 
négligence in navigation. The faults alleged against the schooner 
are the failure to keep a proper and efficient lookout or anchor watch; 
failure to ring her bell or give any warning as she was required to 
do in a fog or thick weather, such as is alleged to hâve existed at the 
time of the collision, in order that her whereabouts might be known. 
A great mass of évidence was taken in the case, and the district court 
held the tug Minnie to be solely in fault, dismissed the libel against 
the barges, and gave judgment in favor of the libelants for the sum 
of 125,000, being the agreed value of the tug, ascertained in the 
limited liability proceeding instituted by the claimant in connection 
with said libel. 

The claimant earnestly insists that it should not be held liable for 
this collision, because the schooner was anchored, as it claims, in the 
pathway of the roadstead of ingoing steamers to Newport News, 
where it should not hâve been, and, being so situated, should hâve 
exercised the utmost diligence to hâve averted danger to others in the 
lawful navigation thereof. It particularly claims that said vessel, 
in such a position, should hâve maintained a proper lookout, and, be- 
cause of the condition of the weather, bave sounded its fog signais, 
in order to avoid collision, and that its failure so to do solely caused 
the collision. This position is based upon the theory that the schoon- 
er was where it should not hâve been. and that the condition of the 
weather was such as to require the vessel, in addition to having up 
its regular anchor light, to ring its fog bell. The lower court decided 
each of thèse propositions adversely to claimant's contention. The 
place where the vessel was anchored was a well-known place of refuge 
for shipping of ail kinds in bad weather; was within but a short dis- 
tance of where claimant, with tug and tow, purposed to anchor, and 
where some dozen or more vessels bad already anchored; and was 
generally known as an anchorage ground for mariners navigating the 
waters of the Atlantic coast and Chesapeake Bay. While under the 
présent law it is not permissible to anchor just there, at the time of 
the collision almost the very spot had been judicially determined by 
the courts to be a proper place. The J. W. Everman, 2 Hughes, 24. 2.5., 
28, 29, Fed. Cas. No. 7,591. This case was subsequently taken on ap- 
peal to the circuit and suprême courts, and atïirmed in each court. 
The schooner was not required to do more than maintain its regular 
anchor light, except upon the theory that the weather was such that, 
under rule 15 (section 4233 of the Revised Statutes). it should sound 
its bell. The rule pro vides: 

"Whenever there is a. ïog or thick weather, whether by day or night, fog 
signais shall be used as follows: * * * Steam vessels and sail vessels 
when not under way shall sound a bell at intervais of not more than five 
minutes." 

There seems to be nothing in this case to sustain the theory of the 
existence of a fog at the time of the collision, but the contention is 
100 F.— 9 
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that, beeause of the prevalence of a anowstorm, thé weather was 
such as to require the souiiding of a bell, under the rule in référence 
tothick weather. At most, this would dépend upon whether or not, 
either f rom the snowstorin or otherwise, the condition of the weather 
was such as to obscure the vessel's light at the time of the collision. 
Upon this question there ig great conflict in the évidence, but the dis- 
trict court decided (and it seems to us clear f rom a prépondérance of 
the évidence) that, while a snowstorm had existed up to a short time 
prior to the collision, it had shortly theretof ore stopped snowing, and 
that, however thick the weather may hâve been at other places in and 
about Hampton Roads, there was no reason why the light of this 
vessel should not hâve been seen by ail persons exercising proper 
diligence on their part. The witnesses examined from the offlcers 
and crew testify to ttis effeçt; the lighthouse keeper at Old Point, 
and the offlcers and others examined from quite a number of vessels 
lying in the immédiate locality, so testify; and the circumstance that 
none of the other vessels then at aachor, with one exception, as well 
as the lighthouse keeper near the point of collision, were sounding 
their bells on account of the condition of the weather, goes far to 
establish thé contention of those in charge of the schooner. No obli- 
gation existed to ring the bell, in the absence of fog or thick weather, 
and the court should not add such additional requirement. The Ore- 
gon, 158 U. S. 203, 15 Sup. Ct. 804, 39 L. Ed. 943. From this évidence, 
we are satisfled that the condition of the weather did not make it 
necessary; and, indeed, it is not at ail certain that anything would 
hâve been accomplished by the ringing of the bell. Those in charge 
of the schooner testified tilat they saw the tug and tow about a mile 
ofl, and, as soon as apprehensive of any danger of collision, endeav- 
ored, by hailing them, to avoid it, but received no reply. It is by no 
means certain that this hailing was not qnite as effective 'as the ring- 
ing of a bell would bave been; for the lookout on the tug seems never 
to hâve given any notice at ail of the schooner, if he ever saw her. 
The captain of the tug, who observed the vessel some 400 feet away, 
seems to hâve been the flrst one to hâve seen the schooner, according 
to claimant's évidence. 

The collision in this case being between a steam tug in motion 
and a sailing vessel at anchor, at least the presumptions are ail favor- 
able to the stationary vessel, if the burden of proof in accounting for 
the accident is not actually thrown upon the moving craft. Vessels 
propelled by steam are required to take ail possible care, and use, 
if necessary, ail the means they possess, to keep clear of sailing ves- 
sels; and a vesseJ in motion is bound, if possible, to steer clear of a 
vessel at anchor. In The Oregon, supra, Mr. Justice Brown, in dis- 
cussing the question of presumptions where a party clearlv shown to 
be at fault sought to impugn the management of the other vessel, said 
that they were ail favorable to the latter, and that "this principle is 
pdculiarly applicable to the case of a vessel at anchor, since there is 
not only a presumption in her favor, by the fact of her being at anchor, 
but a presumption of fault on the part of the other vessel, which shifts 
the burden of proof upon the latter." The Victory and The Piymoth- 
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ian, 168 U. S. 410, 18 Sup. Ct. 149, 42 L. Ed. 519; American Dredging 
Co. V. The Bedowin, Ped. Cas. No. 299; The City of New York, Fed. 
Cas. No. 2,759; The Duchess, Fed. Cas. No. 4,205; The Lincoln, Fed. 
Cas. No. 8,354; The Kockaway (D. C.) 19 Fed. 449; The Le Lion (D. 
C.) 84 Fed. 1011. 

Among the faults alleged by the libelants was the undue length 
of the tow, the use of hawsers unnecessarily and dangerously long, 
and the failure of the navigators of the tug and tow to shape their 
course so as to avoid collision with vessels at anchôr. It was the 
plain duty of the navigators of the tug and tow, under the circum- 
stances of this case, coming into a crowded harbor, to use extraor- 
dinary care to avoid collision with vessels lawfully at anchor or 
otherwise therein. The utmost vigilance should be required of a 
vessel entering a harbor in the nighttime, and particularly if it be 
one much resorted to as a place of refuge in bad weather. The 
master and crew should be on duty, and in such parts of the ves- 
sel as to be able to control her movements, and to see any object 
that lies in her track. The Louisiana v. Fisher, 21 How. 1, 16 L. 
Ed. 29; New York & Baltimore Transp. Co. v. Philadelphia & S. S. 
Nav. Co., 22 How. 461, 16 L. Ed. 397; Haney v. Steam-Packet Co., 
23 How. 287, 16 L. Ed. 562; Sturgis v. Bover, 24 How. 110, 16 L. 
Ed. 591; The Ariadne, 13 Wall. 475, 20 L. Ed. 542. The full length 
of the tug and tow in this case was some 2,500 feet, or about half a 
mile; the hawsers to the flrst barge being some 200 fathoms in 
length, and the second 150 fathoms ; the barges each 180 feet long, 
and the tug 115 feet. While the failure to shorten hawsers may 
hâve been a distinct fault, from which liability ought to foUow, still 
we do not feel it necessary to pass upon that question (The Ludvig 
Holberg, 157 U. S. 70, 15 Sup. Ct. 477, 39 L. Ed. 620), or to base 
our conclusions on its correct détermination ; but certainly the fault 
alleged is greatly aggravated by reason of the circumstances. The 
navigators of the tug and tow were experienced seamen, and fa- 
miliar with the fact of Hampton Koads being a well-known harbor 
of refuge for shipping of ail kinds in cases of storms at sea or on 
Chesapeake Bay, and that the track taken by them in entering and 
passing into the Roads was immediately through the anchorage 
ground, where, during such weather, large numbers of vessels 
might naturally be expected, and as a matter of fact were anchored. 
The wind at the time was northeast, with velocity of about 20 miles 
an hour. The tide was flood, and a heavy snowstorm had been 
raging through the night and up to about the time of the collision, 
and, according to claimant's contention, then continued. The hour 
was 5:10 of an early February morning. Indeed, every circum- 
stance seemed to hâve combined to require the utmost care and 
caution of those in charge of the tug and tow in entering the said 
harbor, and to admonish them of the extrême danger of so doing, if, 
as a matter of fact, it was possible to hâve done so at ail with 
safety under the circumstances. We think it fairly deducible from 
the facts of this case that the length of the tow, and its consequent- 
ly unmanageable character, greatly increased the chances of, if it 
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âiM; tooâ iactuàllj bring about, tlie collision. We qui te agrée with 
what thé leamed judge of the lower court said in this regard, viz.: 

"In tindertaklng to tow thèse barges, in a roadway where the présence of 
shipping was reasoHably expected, with a ha:wser so long that it was practically 
unmanageable, — witb tows liable at ail times to a sudden sheer, putting in 
jeopardy ail aiiebQred vessels, which were helpless to protect themselves, — I am 
of opinion that thère was a lack of that caution and f oresight which the law 
demands of vessels navlgated by steain; and, in so far as the testimony of 
the , elaiajant Is to be believed, — that the weather was so thiclî as to prevent 
the ylsibillty of flghts, — there is an aggrayation of hls carelessness. With such 
a wind and tlde, It seemed to be sheer recklessness, and a trusting to luck, 
which call for eondemnation." 

The fact that convenience and speed are prompted by the length 
of the hawser is not a sufflcient answer. The rights of passing ship- 
ping are to be considered before any mère convenience that may 
arise from expédition. Spencer, Mar. Coll. § 1128; The Nettie (D. C.) 
35 Fed. 615; The John H. May (D. C.) 52 Fed. 882; The Percy Birdsall 
V. The Invertrossacks and The James McGaulley (D. C.) 55 Fed. 683; 
The Robert HoUand and The Parana (D. C.) 59 Fed. 200. 
. It is claimed, by the libelants that those in charge of the tug and 
tow, were négligent in shaping their course so as to bring them 
into such close proximity to the anchored vessel. This we think 
,may be concêded, under the circumstances surrounding this case, 
assuming that the whereabouts of the Haynes was known. Those 
in charge of the tug positively deny this. The master of the tug 
testifies tthat the schooner was ârst seen when abeam a-starboard 
about 300 to 400 feet off, and that the tug's lookout never reported 
the présence of the vessel, if he ever saw it, and that he did not 
change his course, but continued to steer right along, without think- 
ing of any collision, and did not anticipate the least danger of the 
barges in tow going afoul of the anchored vessel. It is as to the 
conduct of those navigating the tug and tow after discovering the 
vessel at anchor that we shall address ourselves, rather than to 
what they should hâve doue in shaping their course to keep off 
when they should hâve seen her. Just why the master of the tug 
should hâve apparently been so oblivious as to his surroundings and 
the dangers of the situation upon finding a vessel at anchor within 
three to four hundred feet off his bow, with a tow nearly half a 
mile in length, and wind and tide both sweeping it into inévitable 
collision with the stationary object, is hard to perceive. That the 
first barge would hâve corne into collision with the vessel is pre- 
cisely what he ought to hâve known, and should hâve anticipated, 
if he kept his course, as he says he did, and that a collision would 
occur with one or the other of the barges was manifest to one ever 
so inexperienced. The duty of the master of the tug to promptly 
put his helm hard a-starboard on discovering the Haynes at anchor 
on his starboard bow in such close proximity to him, and exert 
every possible effort to avoid the impending collision, was so man- 
ifest that its omission cannot be excused or palliated, particularly 
when the failure resulted in bringing about the accident; and, if 
it be said that with this effort the collision would nevertheless 
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have occurred, it at least does not lie in the mouth of those whose 
duty it was to do ail in their power, and who confessedly did noth- 
ing, to make this contention. 

In The John H. May (D. C.) 52 Ped., at page 884, — a case oceurring 
in thèse waters, and in some of its important features like the one 
under considération, — in discussing the failure of a steamer to 
keep eut of the way of a vessel at an(;hor, Judge Butler said: 

"He did not go further south, because, as he says, he believed the sbeer made 
sufficient for safety. It earried him and the lirst barge past; and, had he not 
returned to his original course when he did, it is probable the collision would 
liave been avoided. There was nothing In the way, however, of hls going fur- 
ther south. He did not because he deemed it unnecessary. This was a fault 
of judgment, for which his vessel is responsible. He says he was unaware 
of the state of the tide, which tended to carry the barge upward. This was 
inexcusable ignorance, for which, also, his vessel must answer." 

The Britannia. 153 U. S. 134, 14 Sup. Ct. 795, 38 L. Ed. 660; The 
City of Springfleld (D. C.) 29 Fed. 928. 

The lower court held that there was a safe anchorage ground to 
which this tug and tow could have put in, either under the lee of 
Cape Charles, before entering the roadstead, or near the Thimble, 
where two vessels were at anchor, and near to which this tow 
passed. If there was a safe anchorage ground, or a place at which, 
if not anchoring, the tug could have stopped and shortened its 
hawsers, and the better have gotten its tow under control, it would 
seem, under the circumstances of this case, the commonest pru- 
dence would have dictated its being done. That there was such an- 
chorage ground there can be no doubt, and the tug and tow should 
have been anchored there in safety, as other vessels had done, in- 
stead of attempting to come in and endanger the shipping then in 
the roadstead. "It is no valid excuse for proceeding down the river, 
that when off Thirteenth street it was impossible to know the width 
of the gangway through which the vessel must pass to get into the 
East river, because it was easy to tell, even at that distance, that 
the river at the Battery was full of vessels. and, therefore, in the 
state of the tide, dangerous to navigate with such a fleet of boats. 
In view of the magnitude of the tow, the admitted danger of hand- 
ling it in a strong ebb tide, where there is a large amount of ship- 
ping, and the ability to stop where the tow could be managed, it 
was, to use the mildest terms, négligence to make the attempt to 
pass the Battery into the East river. As the master could have 
stopped any where above Thirteenth street, it was his duty, under 
the circumstances, to have done so, and either to have divided his 
tow, or remain there until the tide had slacked." The Syracuse, 12 
Wall. 172, 173, 20 L. Ed. 382. 

Claimant insists that there was the absence of a proper anchor 
watch or lookout on the vessel, and that that brought about the 
collision, as such lookout could in some way (just how, it is not 
apparent) have averted the disaster. Without discussing the duty 
or necessitv of the Havnes, while at anchor. to have a lookout (The 
Clarita and The Clara, 23 Wall. 13, 23 L. Ed. 146; Mercer v. The 
Florida, 3 Hughes, 490, 491, Fed. Cas. No. 9,433; The McCaldin [D. 
C] 35 Fed. 333), or whether she actually had one or not, we do not 
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see that the fact ia at ail material to the correct détermination of 
the issues inyolved, as ; tbe; présence of a lookout would not bave 
materially afifected the resuit. There was nothing he could hâve 
done. The tug's master, according to his statement, saw the ves- 
sel in ample time to pass it in safety without changing his course; 
and it will not be presumed that he would hâve paid attention, one 
way op another, to what a lookout might bave said or done, assum- 
ing that he could hâve made himself heard f urther than the anchor 
light was seen. It is not sufficient for the claimant to cast a 
doubt upon the management of the Haynes. The négligence of the 
towboat being clearly established, it is but reasonable that it should 
be required to establish the former's fault with equal clearness. 
The Oregon, 158 U. S. 197, 15 Sup. Ot. 804, 39 L. Ed. 943, supra. 
"Where fault on the part of one vessel is established by uncontra- 
dicted testimony, and such fault is of itself sufflcient to account for 
the disaster, it is not enough for such vessel to raise a doubt with 
regard to the management of the other vessel. There is some pre- 
sumption, at least, adveiisp to its claim, and any reasonable doubt 
with regard to the propriety of the conduct of such other vessel 
should be resolved in its favor." The City of New York, 147 U. 
S. 86, 13 Sup, et. 211, 37 L. Ed. 84. 

From our view of this case, the collision was not brought about 
because of the Haynes' place of anchorage, or its f allure to keep a 
lookout or ring its fog bell, but by reason of the tug improperly at- 
tempting to corne in with an unmanageable tow, and the failure 
to properly navigate the tug and tow after observing the obstruc- 
tion in its pathway, or near thereto. The decree of the district 
court, for thèse reasons, is affirmed. 



THE HUSTLER. 

(District Court, D. Oonnectlcut. March 5, 1900.) 

No. 1,226. 

CoLLisioK— Stbam Vbssbls Crossing — Stakboaed-Hand Rulk. 

A steam tug held In fault for a collision with a steam yaclit, the two 
vessels belng on crosslng courses, because of her failure to observe the 
starboard-hand rule; and the yacht to bave been justlfled, under the same 
raie, In keeplng her course and speed. 

This was a proçeeding by the Merritt & Chapman Derrick & 
Wrecking Company, owners of the steam tug Hustler, for limitation 
of liability for damages on account of collision. 

Samuel Park and Avery F, Cushman, for petitioner. 
R D. Benedictj for claimant. 

TOWNSEND, District, Judge. Pétition for limitation of liability. 
On; July 7, 1899, shortly after 6 o'clock in the afternoon, the 'steam 
yacht Fra Diavolo came up the bay of New York, intending to land 
at the Battery, and, being prevented from so doing, had started to 
go up the North river to pier 6, when the large Sound steamship New 
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Hampshire, going down, passed her about 100 feet away, and the 
wrecking tug Hustler, coming across from the Pennsylvania Kailroad 
docks, and bound for the East river, struck her about amidships on 
her port side, and sank her at a point about opposite pier 6 and some 
300 feet therefrom. It was broad daylight, clear weather, and flood 
tide. The Ilustler's speed over the land was about 7| miles ; that of 
the yacht, some 12 miles. Upon the original admission of West, pilot 
of the Hustler, that the yacht, when first seen, bore one point on his 
starboard bow, supported by the probabilities in view of the respec- 
tive destinations of the boats, and on the testimony of several wit- 
nesses that at said time the Hustler bore about three points on the 
yacht's port bow, and upon the admissions in the answer, I iind that 
the yacht, when flrst seen, was not heading for the tug, but that 
the tug was on the port bow of the yacht, which was headed up river 
with wheel ported, drawing in slightly towards the New York shore, 
but practically keeping its course. I hold, therefore, that it was the 
duty of the yacht, under articles 19 and 21, to "keep her course and 
speed," and to assume that the tug, having the yacht on her starboard 
side, would keep out of the way. The Hustler had starboarded her 
wheel, so as to pass under the stern of the New Hampshire. When 
the boats sighted each other, there was an exchange of cross signais; 
the yacht blowing one and the Hustler two whistles. Afterwards, 
the yacht again blew one, and the Hustler again blew two whistles. 
The Hustler kept her speed and starboarded her wheel. 

Counsel for petitioner contends that the starboard-hand rule does 
not apply because there was no danger of collision if the yacht had 
kept her course. I flnd, as aforesaid, that the yacht did practically 
keep her course, because, during the half minute or minute between 
the time when the boats sighted each other and the collision, Dennis 
says the boat did not go any nearer to the New York shore, McNutt 
says she was on a straight course, Smith says he kept his course, and 
Burke and Hull say she did not change her course; and their further 
testimony that the New Hampshire, going down, passed on a parallel 
course, and as to the distances at which the yacht passed the varions 
piers, supported by that of the divers as to where they found the 
wreck of the yacht, and by the proof as to destination, furnish a pré- 
pondérance of testimony that there was no material change of the 
yacht's course, or no change which would justify the course of the 
Hustler, or which materially affected the resuit. Even though the 
yacht did slightly draw towards the shore, or did keep her speed, and 
did not stop and reverse, — also claimed as négligence,— it is imma- 
terial, because she had the right of way, and in a clear harbor was 
speeding away from the Hustler. The petitioner's allégation of in- 
sufflcient lookout on the yacht is immaterial because it appears, even 
if true, that it could not hâve contributed to the disaster. The wit- 
nesses on the yacht say they saw the Hustler as soon as the New 
Hampshire passed, and the interchange of whistles shows a sufflcient 
knowledge on both sides. 

A decree may be entered for limitation of liability, allowance of 
claim against proceeds, and for référence back to commissioner. 
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TIIB TRAXSFER NO. 9. 

(District Court, E. D. New York. Jaauary 27, 1000.) 

CoitisiON— Station ART Vessel— NKGtTQBNT Navigation bt Tdg. 

A collision l)et\veen a float in tow of a tug and a steamboat lylng near 
her dock In the East river held to hâve been caused by the fault of the tug 
: In failing to keep near the center of tUe channel, as requlred by statuta 
and by prudent navigation. 

In Admiralty. Suit to recover damages for collision. 

Wilcox, Adams & Green (Mr. Adams, of counsel), for libelant 
Strong & Cadwalader (Mr. Taft, of counsel), for claimant. 

■THOMAS, District Judge. This action inrolves a collision be- 
twççtn steam tug Transfer No. 9, with a car float on eitlier side, and 
the Emmons, a steamboat of the side-wheel pattern, of about 115 
feet in length, used for the purpose of transferring emigrants. The 
place of collision was in the East river, about opposite the Barge 
Office, where the Emmons was accustomed to lie. It is claimed on 
the part of the libelant that the Emmons was heading about N. W. by 
N., and that she was lying at the time not more than 150 feet di- 
agonally from the Barge OfBlce, awaiting the landing of a barge 
by another steamboat, which preceded her. The tide was about an 
hour and a half ebb, but a flood tide set up about the Battery wall, 
and extended into the river to distances hereinafter stated. It is 
urged by the libelant that the tug, with her floats, attempted to go 
between the Emmons and the dock, and that the accident happened 
in the course of such attempt, by the port end of the port float striking 
a glancing blow upon the port side of the Emmons, near the wheel, 
while the float was under full headway. 

One fact seems to be sustained by the évidence of both parties, vlz. 
if the Transfer had pursued the course occupied by her immediately 
àfter passing pier A, which was some 1,650 feet away, she would hâve 
passed under the stern of the Enmtons. But what did she do there- 
after? The inquiry is solved by the answer. This pleading states 
that "when going around the Battery the Transfer kept about flve 
hundred feet off shore, in order to take advantage of the flood eddy 
which prev&iled at that point." The évidence of the captains of Ti-ans- 
fers No. 9 and No. 7 is that at the time of the collision the stern of 
No. 9 was probably in the eddy tidè, while her head was in the ebb 
tide, but both such persons state that it is désirable that the floats 
coming into the East river be kept without such tide. The answer 
allèges, and the évidence of thèse witnesses dénies, a probable fact. 
The witnesses for the claimant place the float about 500 feet from the 
ahore, while the évidence of the libelant's witnesses places it quite 
near the dock. But it seems probable that the float was entirely 
within or entirely without the influence of the eddy tide, as it is not 
easily bélievable that the port side of the float was within, and the 
fitarboard side without, the flood eddy. The statement of the answer 
that the Transfer was taking advantage of the flood eddy accorda 
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with probability. But how broad was the eddy? It appears from 
the claimant's évidence that at the Aquarium the eddy may extend out 
400 feet, while it narrows in the direction of the Barge Office, oppo- 
site which, with the wind prevailing at the time in question, it might 
extend 200 or 300 feet off the shore. Hence, crediting the Transfer 
with a belt of water 300 feet in width, wherein she could take ad- 
vantage of the flood eddy, it remains to diseover how much water was 
occupied. The libelant's évidence is that the Emmons was 150 feet 
off shore; the claimant's évidence tends to put her 200 feet away from 
the dock. The Emmons was 115 feet long. Hence the Emmons and 
the space between her and the dock accounts for 265 feet of the total 
300 feet of the flood eddy. This left 35 feet for No. 9 and her tow, 
whose total width was 119 feet, to pass, which would cause 64 feet 
of the tow to lap on the Emmons, and, if the Emmons were lying still, 
the corner of the port float would strike the former vessel 31 feet aft 
of her bow. But, as the steamer had been put in forward motion, the 
port side of the float struck the Emmons somewhat abaft the point 
just now suggested. There seems to be no way of escaping this 
conclusion, unless the tow be placcd outside the flood eddy, which 
there is much difliculty in doing. But, if the above conclusion is cor- 
rect, there is no opportunity for a holding that the Emmons backed 
across the bow of the Transfer. When the Transfer lapped the Em- 
mons, the latter undoubtedly went forward, and hence was struck at 
the location of her wheel, rather than further forward, as above dis- 
cussed. Nor, after a careful scrutiny of the évidence, does there seem 
to be any tenable ground for holding that any act or omission of the 
Emmons was a proximate cause of the accident. She was practically 
stationary. There was no reason, consistent with any prudence, 
which would suggest the Transfer passing, save under her stern ; and 
when the tug gave a signal to that effect there was no occasion for her 
to answer it, although her testimony is that she did her fuU duty in 
that regard. The évidence of several of the libelant's witnesses, that 
the Transfer attempted to go between the Emmons' bow and the dock, 
and that she would hâve collided with the Staten Island ferry rack, 
had it not been for the contact with the Emmons, seems to the court 
to indicate erroneous observation or statement, and it is only after 
a critical examination of the évidence that the Emmons has been 
relieved from liability, as no ground for the same appears. 

But by what right was the Transfer so near the shore? She was 
in the East river, and, even if not constrained by the statute to seek 
the middle of the channel, ordinary prudence required that she keep 
nearer to that locality. Her captain states that boats going out of 
the river pass inside of incoming boats. In this case not more than 
300 feet were left for this purpose. Perryboats of several companies 
enter and leave their slips at this point, and craft pursuing the chan- 
nel should leave abundant room for this purpose. The proximity 
of the Transfer to the shore was unnecessary, save to gain some ad- 
vantage from the eddy, and violâtes both the statute and the demands 
of prudent navigation. Moreover, when the Transfer knew that she 
should and must go to starboard, she ehould hâve ported her wheel 
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sufiaeiently to pass the Emnïons, and if she did not do this with abun- 
dant vigop, or at a sufflciently early moment, the feiult was her own. 
The chàainel is over 2,700 feet wide at this point, and there was no 
reasoQ for the failure to use the ample room aitorded. 

The following sketch illostrates the claimant's contention (No. 1), 
and the conclusions reached by the court (No. 2): 
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The abové sketch illùstrr tes the vîew taken by the court, as well 
as the port side Of thè float 500 feet away from the dock, and 500 feet 
away from the point of collision, when the Emmons began to bàck, 
as the claimant urgès. While the Transfer was going that distance, it 
is contended by the claimcint that the Emmons backed her bow to 
some distanice beyond the port side of the float, which would be 235 
feet, plus 115 feet, pltts the unstated distance to the starboard side 
of the port float tO which thélîow of the Emmons went, and that there- 
upon, and before the collision, the Emmons went forward, so that the 
port side of thè float struok her amidships, which distance would be 
at least one-hftlf the length of the Emmions, or 57^ feet, and also the 
diistance ttot the bow went to the starboard of liie inslde float. The 
speciflcally îstàtied distance '*huB traveled by the Emmons would be 
407 feet, to /«yllich shouldibe fidded the unstated distance the boW went 
to thé starboard of thé itiner float and returned. While thèse last 
distancés are liot giren, thé description seems to increase the 407 feet 
traveled by the Emmons, as above given, to 500 feet. Hence, while 
the float traveled 500 feet forward, the Emmons traveled 453i feet 
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backward and 46J forward. The float was going at 4^ miles per 
hour. The Emmons was stationary. Does it not seem too strange 
for belief that the Emmons, awaiting a chance to dock, should sud- 
denly, with no sufflcient reason, contrary to her proposed destina- 
tion, go astern over 400 feet, and then stop, reverse, and go ahead 
in front of a threatening float? The Emmons was 150 feet from her 
dock. Did she add over 400 feet to this distance, taking her stern 
over 600 feet from the dock, 300 feet beyond the eddy tide, in the way 
of the busy trafflc of the river, with no signais? On the part of those 
in charge of the Emmons there is an entire absence of motive for 
making this long backward motion; hence there was no motive 
which should hâve carried the Emmons in front of the float. There 
was a motive for navigating the Transfer so that her course bronght 
herr in collision with the Emmons, and that motive is set out in an- 
swer. It was to take advantage of the flood eddy. If the allégation 
is true, the cause of the collision is solved, and the Transfer is culpa- 
ble. The prohabilities gathered from the évidence favor this con- 
clusion. Ile libelant should hâve a decree, with costs. 



THB CITY OF MAÇON. 

(District Court, B. D. New York. February 6, 1900.Î 

Collision— Steamer STRiKiNa Grounded Vbssel. 

ïhe steamer City of Maçon, passing down the Savannati river, atrnck 
and lEjured the ïeviotdale, which was aground across the center of the 
channel, though with room to pass on either side. She had been agrownd 
for some time, and was Ijnown to be by those In charge of the Maçon, who 
could see her for several miles baclî. On approaching, the Macon's signal 
was answered by a cross signal from the Teviotdale, from which the cap- 
tain of the Maçon concluded, as he testifled, that she was in motion. Held, 
that there was no justification for such conclusion, the grounded vessel 
being in plain vlew, and that it did not relieve the Maçon from the pre- 
sumption of négligence arising from the collision. 

In Admiralty. Suit against the steamship City of Maçon to re- 
cover damages for collision. 

Rohinson, Biddle & Ward and Mr. Ward, for libelant. 
Davies, Stone & Auerbach and Mr. Barry, for claimant. 

THOMAS, District Judge. The City of Maçon, a steamer drawing 
aft about 16 feet 6 inches of water, passing down the SavannaJi river, 
struck with her bow the port side of the Teviotdale, a steamer 350 
feet long, 43 feet wide, and drawing aft 24 feet 6^ inches of water, 
which was aground across the channel of the river, which at that 
point is about 500 feet wide and extends eastwardly towards the sea. 
The accident happened on the 24th of April, 1899, at about 6 :30 p. m,, 
near the time of high water. The Teviotdale had been in plain view 
of those in charge of the Maçon for several miles, and such persons 
had been fully aware that she was agronnd. The collision under 
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such cireumstances with a stationary and helpless vessel must be at- 
tributed to the négligence of the Maçon, unless some excusatory 
fact appears. lèverai cireumstances hâve been suggested for the pur- 
pose of justifying the Maçon, ail of which hâve been attentively con- 
sidered; but nbne of thèse require discussion, unless it be that the 
master of the Teviotdale gave a single whistle while the Maçon was 
approachirig. 

To understand the force of the claimant's contention in this regard, 
the conditions at the time must more fully appear. There was suf- 
flcient space for the Maçon, using proper care, to pass either under 
the bow or under the stern of the stranded vessel ; but there was more 
ample way to the southward, where other vessels went while the 
steamer lay athwart the channel. When the Maçon was a distance 
away, the master of the Teviotdale blew one whistle, and with his 
hand swung his cap towards the stern of the vessel, whereby he 
sought to indicate that the Maçon should pass in that direction. The 
master of the Maçon did not observe the ^aying of the hat, but he did 
hear the signal. Although he was within 300 feet of her, and al- 
though there was no visible movement of the Teviotdale, he conclud- 
ed, he states, from her whistle, that she was in motion, and he rea- 
soned that, being in motion, she had the right of way ; that she stood 
in the relation of a navigating vessel; that, as the privileged vessel 
had crossed his signal, he must stop and reverse; and he contends 
that his attempt to do it disturbed his starboard wheel and caused 
the collision. The vice of this argument lies primarily in the state- 
ment that the one whistle chaiiged a stranded vessel into a navigat- 
ing A^essel. She was aground. Any person on lookout on the Maçon 
côijld see that she was aground, and did see that situation, and had 
seen it while approaching for several miles. The prêteuse that this 
, status of rest was changed into a condition of motion, because the 
Teviotdale blew a whistle, is an attempt to create a nonexistent fact 
out of an îhapplicable theory. A ship aground does not become a 
ship afloat from the mère fact that she makes a signal that might be 
appropriate for a moving vessel; nor may she be treated as a moving 
ship when it is obvions that she is fast aground. She was in tow 
of two tugs. They were at her starboard side, attempting to pull her 
eastward, and it was évident that she could not be moving forward. 
The propeller of the ship was not and had not been moving for some 
minutes. Which way did the Maçon think the other vessel was mov- 
ing? Astern? For what purpose did the Macon's master think that 
the one whistle had been sounded? 

But consider the évidence of the captain of the Maçon. He states 
that from some 300 to 500 feet away, on account of the conditions of 
the course, he was making directly for the Teviotdale, with a speed 
of from 4 to 6 miles per hour, and that he then gave two whistles to 
indicate his intention of passing under the Teviotdale's bow; that 
immediately the latter vessel gave one whistle, but that he did not 
at once stop and reverse, but was within 300 feet of the Teviotdale 
when he did so; that he was coming on the Teviotdale f aster than 
he thought; that, if he had not inferred from the whistle that the 
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TeTiotdale was afloat, he would not hâve come on her as fast as he 
did; that it was necessary, on account of the narrow waterway, to 
get near to the Teviotdale before he could starboard across her 
bows. It is quite obvious, from ail this, that the captain of the 
Maçon approached near to the location of the ship stranded across 
his course at a speed which precluded the stopping of his steamer, and 
that he did not signal until quite near to her, and that when his sig- 
nal was crossed he did not try at once to stop his vessel. Of the 500 
feet of channel, 350 feet were occupied by the ship aground, and yet 
the Macon's speed was such that it could not be arrested before the 
collision. Apparently the Macon's négligence preceded, as well as 
succeeded, the single whistle. She should hâve been under such con- 
trol as would enable her to meet the exigencies that might arise when 
the place of passing should be reached. 

It is probable that the Teviotdale's single whistle had no influence 
upon the resuit. In his report to the inspectors the captain of the 
Maçon makes no mention of such whistle, or any whistle, but ascribes 
the accident to a momentary grounding of his vessel, which disturbed 
the steering thereof. Moreover, there is much évidence, some of it 
appearing in the claimant's case, that the signais were interchaUged 
when the vessels were so far apart as to permit any action undertaken 
with care and skill by the master of the Maçon. Whether such évi- 
dence preponderates it is unnecessary to décide. It is sufficient that 
the Macon's captain did not try to stop his vessel at once upon hear- 
ing the one whistle, and made no mention of it when he made his 
report. This is clear évidence that the whistle had no influence upon 
him, and that he did not try to stop and reverse on that account, nor 
until he had come so near that he saw that the collision was immi- 
nent. Even if it should be concluded that the Maçon took ground 
upon a lump, and that her steering was disturbed thereby, of which 
there is vague and unsatisfactory évidence, the fact remains that 
the undue speed of the approaching vessel was the proximate cause 
of the accident. 

The libelant should hâve a decree, with costs. 



THE MARY J. ROBBINS. 

(District Court, D. New Jersey. March 5, 1900.) 

Collision— Driptikg of Vessel froi Akchohage— Inévitable Accident. 

The schooner Robblns was forced by stress of weather to put into an 
anchorage, where slie cast two anchors, one of whicli was attached to a 
chain, and the other to a new hawser of ample strengtli. In some un- 
linown nianner the hawser became eut, and the schooner, dragging the 
other anehor, drifted during the storm against another vessel which had 
subsequently anchored to the leeward, and injured her. Held that, in the 
absence of évidence of any négligence on the part of her crew, the injury 
must be held to hâve been due to inévitable accident, for which the 
schooner was not responsible. 

In Admiralty. Libel for collision. 
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Wilcoix, Adams & Green, for libelànt 
Henry B. Edmunds, for claimant 

KIRKPATETCKj District Judge. After a careful considération 
of the very contradictory testimony in this cause, I flnd the facts 
to be that tbe sehooaer ÎRobbiris, a vessel of about 14 tons, was on 
December 23y 1897, forced by stress of weather to put into Assa- 
taague anchorage, on the coast of Virginia. It was not yet dark 
when slie anchored in a cove wùicli was regarded the safest part 
of the harbor. She first dropped her port anchor, attached to a new, 
five-inch Manilla hawser, and then her starboard anchor, attached 
to a chain. Afterwards, aad about half past 7 o'clock the same 
evening, the schooner Holmes went into the same harbor, and 
anchored in the same cove whère the Robbins lay, and about 100 
yards astem and to leeward of the Eobbins. The distance I fix 
by the testimony of Capt. Rich, who was connected with the United 
States life-saving station at that point, and who seems to be the 
only disinterested witness who spoke in regard to the matter. Dur- 
ing the night the gale increased, the hawser which was attached 
to the starboard anchor of the Robbins parted, the port anchor 
was unable to hold her, and she therefore dragged and drif ted to 
leeward until she fouled the Holmes, and caused the injury com- 
plained of. I am satisfled from the évidence of the captain and 
crew of the Eobbins, eorroborated as it is by the testimony of 
Capt. Rich and Mr. Hudson, of the life-saving station, that the 
Robbins was properly anchored, and that there was no fault or 
négligence in having her starboard anchor attached by a hawser 
instead of a chain. The hawser was new, well seized and sewed, 
and "large enough," as testified to by Capt. Rich, "to hold a vessel 
three times the size of the Robbins." Why it parted does not 
seem clear. "It appeared as though it was eut square in two with 
a Sharp instrument," is the testimony of Evans, the master of 
the Holmes. "It was eut squarely off, and there was nothing to 
indicate that the hawser had been eut by the vessel," said Capt. 
Rich, who had made an examination of the hawser at the time of 
the accident. It is évident that the parting of the hawser was due 
to some other cause than that of the strain of the vessel upon it, 
and that, owing to the extraordinary violence of the storm, the 
port anchor was not suflScient to hold the Robbins fast. I am sat- 
isfled from thé évidence that, having used the necessary précautions 
in preperly anchoring the Robbins, the captain and crew lef t noth- 
ing undone to prevent collision after she began to drag and drift. 
It does not apjiear that those in charge of the Holmes did any- 
tilipg to avert the catastrophe. Théy say they could not. It is 
certain that after the collision they rendered no aid to the Robbins, 
but, On the contrary, eut the lines which they attached to the 
HoMès to hold her, Whereby she drifted ashore. To my mind, 
it fs immaterial whether there was contributory négligence on the 
part of the Holmes, by reason of improper sélection of anchorage, 
and the failure to keep a lookout or to bave an anchor light, though 
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there is testimony tending to substantiate such charges, because, 
on the whole case, I am of the opinion that the collision was due 
to an inévitable accident, for which the Eobbins should not be held 
responsible. The libel should be dismissed, with costs. 



THE ARGUS. 

(District Court, D. Massachusetts. March 9, 1900.) 

No. 1,006. 

admihaiitt— procebdinq for limitation op liabilitt— time for pllino 
Claims. 

In a proceeding by the owners of a vessel for the limitation of their 
liabllity for damages on account of a collision, and to contest thelr Ila- 
bllity, where the vessel bas been appraised, and a stipulation given by the 
petitioners for her release, the court is not precluded, eltber by the stat- 
ute or by the rules in admlralty, from permitting the flling of claims after 
the time fixed by the monitlon therefor has expired, where the fund stUl 
remains in court undistributed, and a proper showlng is made, upon such 
terms as may appear équitable. 

In Admiralty. Pétition by the owners of the steamtug Argus for 
limitation of liability for damage caused by a collision. On péti- 
tion for leave to file claims after default. Granted. 

Carver & Blodgett and John Lowell, for the Argus. 

Edward S. Dodge and James J. Macklin, for owners of the Pierpont. 

Saxe & Saxe, for petitioners. 

LOWELL, District Judge. The owners of the steamtug Argus 
filed a pétition to limit their liability for damage caused by a col- 
lision with the ferryboat Pierpont in the harbor of New York, and 
contested their liability for such damage. Upon this pétition pro- 
ceedings were had, ànd the Argus was appraised at $10,000. Her 
owners entered into a stipulation for that sum, with proper sure- 
ties, and the vessel was released. She has since been lost. A 
monition was issued, citing ail persons claiming damages to appear 
on or before August 4, 1899. This monition was published, and 
retum made thereon. The owners of the Pierpont made proof of 
their claims and filëd their answer, contesting the right of the libel- 
ants both to an exemption from liability and to a limitation thereof. 
Upon December 26, 1899, certain passengers on the Pierpont, not 
résidents of this district, filed a pétition for leave to appear and 
prove their claims for damages against the Argus; seeking to share 
in the distribution of the fund secured by the stipulation. This 
pétition was supported by afiidavits setting out that the petitioners 
had no knowledge of the original pétition to limit liability before 
the end of November, 1899. The représentatives of the Argus, as 
well as those of the Pierpont, contend that this court has no au- 
thority to grant the pétition of the Pierpont's passengers, but is 
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compelled by the admiralty rules to deny the same and to exclude 
ail j daims presented subséquent to the return day of the monition. 
They,^further contend that, if this court has discrétion to grant the 
passengers' pétition, yet the. discrétion should not be exercised in 
this case. 

TJpon the iirst contention no cases in point are cited by counsel 
on either side, but I can perçoive no sound reason why, under some 
circumstances, this court should not permit petitioners to présent 
and prove their claims after the return day of the monition. ïo 
treat the passage pf that return day as an absolute bar to ail claims 
seems to me unreasonable, and would in some cases work manifest 
injustice. Nothing in the rules expressly forbids this court to admit 
claims snbsequently presented. The words "in pursuance of said mo- 
nition," in rule 55, do not, I think, necessarily exclude them. The 
principal object of the act of congress which the admiralty rules were 
framed to carry out was not, asi conçoive, to limit the time in which 
actions can be brought against the owner of a vessel, but to limit his 
liability to the value of his interest in the vessel. Doubtless the flfty- 
sixth admiralty rule permits the ovrner of a vessel not only to limit his 
Jiability, but also to exempt himself from ail liability ; but, upon the 
whole, I do not think that there appears from the statute and rules, 
taken together, and from opinions rendered in the varions fédéral 
courts, suflBcient évidence that congress or the suprême court intended 
in the latter respect to give him thé beneflt of a three-months statute 
of limitations while the fund remains in court. The passengers in 
this case, by falling to appear and prove their claims, were in de- 
fault, if not Within the letter of admiralty rule 29, yet within its 
analogy. I am of opinion, therefore, that this court has authority, 
upon a proper showing, to admit claims presented subséquent to 
the return day of the monition. In the case of The Alva they were 
admitted by this court against objection, though the objection was 
waived in the court of appeals. 

TJpon thé facts made to appear by the affldavits of the petitioning 
passengers, and by other papers in the case, I doubt if I ought to 
exercise my discrétion to grant their pétition; but, upon the whole, 
I shall permit them to présent their claims, with answe^s contesting 
the right of the oWners of the Argus to an exemption from liability, 
upon their paying ail costs of the suit (both those of the Argus and 
of the Pierpôut) up to the time of the flling of their pétition. They 
are not to bo permitted to contest the right of the owners of the 
Argus to a limitation of liability. Their pétition to proceed in 
fojrma pàuperîs is denied, but a stipulation in the amount of $100 
from each will be accepted. Order accordingly. 
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THOMSOX V. TOWN OF ELTON. 

(Circuit Court, E. D. Wisconsin. February 23, 1900.) 

Jhbisdiction op Fedekal Courts— Diversitt of Citizenship— Suit by As- 
signes. 

ïhe liolder of a municipal bond, payable to a person named or order, 
and indorsed in blank by the payée, can only maintain an action tliereon 
in a fédéral court where the payée might hâve done so, such instrument 
not being within the exception in favor of assignées in the judiciary act of 
1888 (25 Stat. 433). i 

Action at Law. On demurrer to complaint for waut of jurisdic- 
tion. 

J. C. Kerwin, for plaintiff. 
M. J. Wallrich, for défendant. 

SEAMAN, District Judge. The cause of action set ont in the 
complaint is a municipal bond, in terms payable to "Frances E. Bab- 
cock or order, at the Kational Bank of Neenah," which was subse- 
quently indorsed by the payée in blank, and is thus held and owned 
by the plaintiff, through one Bergstrom, an intermediate holder. 
It is alleged that the plaintiff is a citizen of another state, and not 
of Wisconsin, but there is no allégation of the citizenship of the 
payée so named in the instrument or of Bergstrom, and it was con- 
ceded in the argument that the payée was in fact a citizen of Wiscon- 
sin. On this state of the pleading and of the fact, the question is 
whether the bond falls within the exception provided by the act of 
August 13, 1888 (25 Stat. 433). Under the interprétation approved 
and held in New Orléans v. Quinlan, 173 U. S. 191, 192, 19 Sup. Ct. 
329, 43 L. Ed. ()(J4, I am of opinion that it does not, and that this 
court is without jurisdiction of the suit. The contention on the part 
of the plaintiff is that, through the indorsement by the payée in 
blank to the prior holder, the bond came to the plaintiff as a nego- 
tiable instrument, payable to bearer, within the doctrine of School 
Dist. V. Hall, 113 U.'S. 135, 5 Sup. Ct. 371, 28 L. Ed. 954; that it 
was thus, "in légal effect, payable to bearer when it became the 
propertv of the plaintiff," as remarked in Keene Five-Cent Sav. Bank 
V. Lyon Co. (C. C.) 90 Fed. 523, 529. Conceding this effect in trans- 
fers after the indorsement, it is nevertheless clear that the title 
of the plaintiff rests upon the payee's indorsement, and under the 
test prescribed by this statute, as construed by ail the authorities, 
is not payable by virtue of "an original and direct promise moving 
from the maker to the bearer," but "by virtue of an assignment of 
the promise." So construed, the jurisdiction of this court dépends 
upon the qualification of the payée, and no suit can be entertained 
in the instant case. The demurrer must be sustained, and the com- 
plaint dismissed for want of jurisdiction. Let judgment be entered 
accordingly, without costs and without préjudice. 

1 Diverse citizenship, as a ground of fédéral jurisdiction, see note to Shipp v. 
Williams, 10 C. C. A. 249, and, supplementary thereto, note to Mason v. Dul- 
lagham, 27 C. C. A. 298. 

100 P.— 10 
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GASSMAN V. JARVIS. 

(Circuit Court, D. Indlana. March 8, 1899.) 

No. 9,8m. 

Courts— Jurisdictiom—Epfbct dp Eemoval and Dismissal of Former Suit. 
The removal of a suit from a state court to a court of the United States, 
where It is subsequently dismlssed without trial or a détermination of tho 
merlts, does not affect the jurlsdlctlon of the state court from which the 
removal was made, or of any other court of compétent jurlsdlctlon, to 
entertain a new suit on the same cause of action, i 

At Law. On motion to dismiss for want of jurisdiction. Denied. 

Greorge H. Hester and Miller, Elam & Fesler, for plaintiff. 
Wm. L. Tajlor, for défendant. 

BAKEE, District Judge. This is an action for the recovery of 
damages for a personal injury, brought in the court below, and re- 
moved by the défendant into this court. The défendant now moves 
the court to dismiss the action for the reason that the state court 
whence it has been removed had no jurisdiction of the cause of ac- 
tion, and therefore that this court by its removal has acquired none. 
The want of jurisdiction in the court below is claimed to arise out 
of thèse facts: The plaintiff on April 18, 1898, flled his complaint 
in the state court against the défendant, as receiver, for the same 
identical cause of action which is set out in the présent complaint. 
That cause was duly removed into this court, and was put at issue 
and tried, and a verdict retui*ned for the défendant, which verdict 
was set aside and a new trial granted; and thereupon the plaintiff 
dismissed his cause of action, and thèreafter brought the présent 
Suit in the same state court for the same identical injury and cause 
of action as that set forth in the suit which had been so removed 
and dismissed. The contention of the défendant is that the juris- 
diction of this court upon removal Is exclusive and continuons, and 
that, though the cause so removed is dismissed without any trial or 
détermination of the merits, ûo suit can thèreafter be instituted and 
maintained for the same cause of action in the court from which 
the removal has been taken. This contention flnds support in the 
case of Cox v. Eaiiroad Co., 68 Gra. 446, and the case of léiilroad Co. 
T. Fulton, 59 Ohio St. 575, 53 N. E. 265. The suprême court of 
G«orgia décides that, "«vhère a case has been removed from a state 
court into the circuit court of the United States, the jurisdiction 
ôf the former ceases, and after a nonsuit in the fédéral court the 
case cannot be renewed in the state court, although a statute of 
that state èxpressly provîdes that if the plaintiff shall be nonsuited 
he shall hâve the right to recommence his suit within six months, 
and that such renewed suit shall stand upon the same footing as to 
lîtnitation with the oriiginal case. The court states the question 
for décision thus: 

"Can a case which has been removed to the United States court be renewed 
Ih the state court?" 

1 As to lack of jurisdiction in fédéral court, see note to Carnegie, Fhlpps & 
Oo, V. Hulbert, 16 0. G. A. 507. 
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Tliat court holds that it cannot, and the only reason assigned is 
found in the follawing extract: 

"We think not, because the act of remaval ipso facto transfers the jurisdie- 
tion of the cause to the circuit court of the United States, and devests tliat of 
ihe State court, so that by the ruling of the suprême court of the United States 
in the case of Kern v. Huidekoper, 103 U. S. 485, 26 L. Ed. 354, at the October 
term, 1880, ail further proceedlngs in the state court are coram non judice 
and void." 

The case of Kern v. Huidekoper, supra, does not lend any support 
to the décision of the suprême court of Georgia. In that case a 
proper pétition and bond for removal had been seasonably flled and 
presented to the state court, which ref used to order the removal 
of the cause, and insisted upon retaining jurisdiction. Thereupon 
the parties asking the removal ûled a transcript of the proceedings 
of the state court in the proper circuit court of the United States, 
and procured an order of the latter court docketing the case as one 
properly removed to and pending in that court. Notwithstanding 
the removal and pendency of the cause in the circuit court of the 
United States, the state court proceeded to try the case and render 
judgment against the parties who had asked for the removal. After- 
wards the cause was tried in the circuit court of the United States, 
where the parties who had removed the cause secured judgment in 
their favor. This latter judgment was removed to the suprême 
court by writ of error, and was there afttrmed. The court held that 
if a cause is removable, and the statute for its removal bas been 
complied witli, no order of the state court for its removal is neces- 
sary, to confer jurisdiction on the court of the United States, and no 
refusai of such order can prevent that jurisdiction from attaching. 
It was further held that, the state court having lost jurisdiction, the 
judgment rendered by it while the cause was properly pending in the 
circuit court of the United States was void. This case furnishes no 
support for the doctrine that, when a case removed into a court of 
the United States bas been dismissed without any trial or détermina- 
tion of the merits, a new suit cannot be brought on the same cause 
of action in a state court. When a case bas been dismissed out of a 
court of the United States without any trial or détermination of the 
merits, it is not perceived why a new suit may not be brought on the 
same cause of action in any court of compétent jurisdiction. The 
state court possesses original jurisdiction of ail such causes of action. 
The removal of the case, and its subséquent dismissal untried and 
undetermined, cannot, under any known raie of law, be held to be a 
merger of the cause of action; nor can the removal and dismissal 
of the cause be pleaded in abatement of the new suit brought in the 
state court. When a cause of action removed into a court of the 
United States is dismissed therefrom without any trial or détermina- 
tion of the merits, the right of action still remains in full force and 
vigor, unaiïected thereby, and the party having such right of action 
may bring suit thereon in any court of compétent jurisdiction, the 
same as though no previous suit had been brought. 

In the case of Gassman v. Jarvis (C. C.) 94 Fed. 603, this court held 
that the statute of this state governed the right of dismissal in actiona 
at law. That statute reads; 
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"An action may be dismissed without préjudice, flrst, by the plaintlfl before 
tlie Jury retire; or, when tJie trial Is by the court, at any time before the find- 
ing of the court is announced." 1 Burns' Eev. St. 1894, § 336. 

The case, which had been removed to this court, was, on motion of 
the plaintiflf, dismissed, as the statute provides, without préjudice. 
This statute means that the action may be dismissed by the plaintiff 
without préjudice to bis right to bring a new suit for the same cause 
of action, precisely the same as though he had brought no prior suit. 

The décision of the suprême court of Ohio rests upon the authority 
of the Georgia case, and that case, as we hâve seen, flnds no support 
in the case cited and relied upon by it. The reasoning of thèse 
cases is not convincing or satisfactory. The confusion, as it seems to 
me, grows out of the failure to discriminate between a suit and the 
plaintiff's right of action. The plaintifï's suit is a statement of 
the facts constituting his right of action. If that suit is dismissed, 
no court has jurisdiction over it, except tlie court which dismissed 
it. That court alone has jurisdiction of the particular suit, and it 
alOne possesses thg power to reinstate it upon its docket, and to 
try or otherwise dispose of it. But, if a new suit is brought on 
the. same right of action, it is not the same suit as the former 
one. A person having a right of action may bring more than 
one suit upon it, and he can only be prevented from prosecuting it to 
judgment either by a plea in bar or a plea in abatement interposed by 
the défendant. No rule of law permits the mère dismissal of a case 
untried and undetermined to be interposed either in bar or in abate- 
ment of a pending suit. This court can see no reason why it should 
be held, as the suprême court of Ohio does hold, that: 

"The cause of action — the controversy between the parties — remains subject 
to the Jurisdiction of the fédéral court, and is forever excluded from that of 
the court from which it was removed, uniess remanded with the consent of 
the défendant." 

It was not the purpose of the constitution, nor of the statutes 
passed in pursuance of it, to interfère with the jurisdiction of the 
courts of the states further than is necessary to secure the jurisdic- 
tion of the courts of the United States in respect of those causes of 
action which may be brought in or removed to those courts. To 
attain this end, it is not necessary to hold that a cause removed into 
a. court of the United States, and dismissed therefrom untried and un- 
determined, is forever excluded from the jurisdiction of the courts of 
the State, because the institution of a new suit in the state court can 
in no wise interfère with the jurisdiction of the courts of the United 
States. Eor thèse reasons, the court flnds itself unable to yield as- 
sent to the doctrine of thèse cases, and must therefore overrule the 
motion to dismiss. The défendant is given an exception. 
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In re FAIR et al. 
(Circuit Court, D. Nebraslia. March 28, 1900.) 

1. Court-Martial— JuDQMEKT — Bar to Civil Prosbcution. 

The finding and j'udgment of "Not guilty" by a military court-martial 
is not a bar to the prosecution for the same act by the civil authorlties. 

2. United States Abmy — Ordbrs of Oppicbrs— Protkctiok to Private. 

An order given by a military ofiicer to his private should be obeyed by 
the private, and will be his full protection in a criminal prosecution, un- 
less the illegality of such order is so clearly shown on its face that a man 
of ordinary sensé and understanding would know when he heard it read 
or given that the order waa illégal. 

3. Crimin'al Law— Fédéral and State Jurisdiction. 

ïhe government of the United States and of a state, though exercised 
■within the same territory, oecupy différent planes, and the criminal laws 
of the one hâve no application to acts performed under the authority of 
the other in respect to matters solely within Its control. 

4. United States Army— Régulations. 

Laws, rules, aud régulations for the efflciency and discipline of the 
army of the United States are matters vested by the constitution solely 
in the gênerai government. 

6. Criminal Laws — Acts of United States Agents— Jurisdiction. 

An ofHcer or agent of the United States who does an act which is with- 
in the scope of his authority as such offlcer or agent cannot be held to 
answer therefor under the criminal laws of another and différent gov- 
ernment. 

6. Ar.viy Officer— Performance of Dutibs. 

The care, judgment, and discrétion which should be exercised by an 
oftieer of the United States in the performance of his duty as sucb offlcer 
are not to be measured by the criminal laws of a state. 

7. Same— Liability. 

When an oftieer, in the performance of his duty under the laws of the 
United States, exceeds his authority, he may be sued in the state courts 
by any person injured by reason tiiereof, but when the act was done in 
good faith, and without malice, he is not liable to a criminal prosecution 
in such courts. 

8. Habeas Corpus — Review — Détermination — Acts op Soldier. 

While a United States court will not, in a habeas corpus proceeding by 
an offlcer of the United States, examine the évidence for the purpose of 
determining whether he should be foûnd guilty or innocent, yet the court 
may and should examine the évidence for the purpose of determining 
whether the act alleged to be criminal was done while in the performance 
of his duty as such offlcer. 

9. Same. 

When an offlcer of the United States Is held in custody by the process 
of a state court for an act done within the authority eonferred upon him 
by the laws of the United States, the United States government may pro- 
tect itself by procuring the release of such officer through its judicial de- 
partment. 
(Syllabus by the Court.) 

W. S. Summers, U. S. Atty., and S. E. Rush, Asst. U. S. Atty., for 
petitioners. 

C. J. Smyth, Atty. Gen., and James Hassett, Co. Atty., for re- 
spondent. 

MUNGER, District Judge. Samuel Morgan, under charge of hav- 
ing deserted from Troop A of the 8th cavalry, United States army, on 
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the 7th day of September, 1898, was held as a prisoner at Ft. Crook, 
Neb., on the 17th day of November, 1899. John S. Pryor, a private 
in the lOth infantry, was, on said date, a guard over said Morgan. 
Morgan on said day, with another prisoner named Deacon, made an 
assault on the gua,rd, Pryor, knocking him down, kicking him when 
down, dlsmantled the gun of the guaa-d, and attempted escape by 
flight. William M. Simpson, a sergeant of Company M, lOth infantry, 
who at the time was sergeant of the guard, oalled upon John S. Fair, 
a corporal, and Henry H. Jockens, a private, both members of Com- 
pany M, lOth infantry, and who were on guard duty on said day, to 
pursue and arrest Morgan and Deacon. The order, as given, was in 
substance as foUows: 'Tursue the prif^ners. If you sight them, 
and are positive it is the right party, hait them; and, if they do not 
hait, hait them a second time; and, if they do not hait, then flre upon 
them, aiid flre to hit them." Fair and Jockens pursued the fleeing 
prisoners through fields and timber until reaching the village of La 
Platte, some three miles from Ft. Crook, having in the meantime lost 
sight of them. On arriving at La Platte, Corp. Fair made inquiry 
to ascertain if there was a marshal, constable, or other peace officer 
there, and found there was none. He then called up, by téléphone, 
Lient. Welch, at Ft. Crook, who was the officer of the day, reported 
where he was, and his belief that the prisoners were in that vicinity. 
Lient. Welch directed him to notify the civil authorities, and was in- 
formed by Fair that he had aseertained there were none there. A 
few minutes later, while Pair and Jockens were standing in the high- 
way making inquiry for the prisoners of thre« persons who had just 
driven up, the prisoner Morgan passed along on the opposite side of 
the highway. It being the dusk of evening, and Morgan dressed in 
civilian cîothing, they were not positive of his identity, but called 
upon him to hait, to which no attention was paid, but Morgan con- 
tinued at a rapid walk. He was commanded the second time to hait, 
whereupon, he turned his face towards them, and asked, "What in 
hell do you want?" Corp. Fair responded, "We want you to hait." 
Morgan then started on a run, .assuming a stooping posture. He 
wâs again commanded to hait, but continued to run. Fair and Jock- 
ens had, in the meantime, advanced towards him some 30 or 35 steps. 
Morgan continuing to run, Corp. Fair gave the command to flre. He 
and Jockens both flred at Morgan, who was hit, and died some flve 
minutes thereafter. For the killing of Morgan, Corp. Fair and Pri- 
vate Jockens were both tried before a gênerai court-martial, convened 
at Ft. Crook, on the charge of "manslaughter, to the préjudice of 
good order and military discipline," on which trial they were found 
not guilty. Thereafter a complaint in due form was made before the 
county judge of Sarpy county, Neb., charging both Fair and Jockens 
with the crime of murder in the killing of Morgan. They were duly 
arrested, an examination had by the county judge, and each held for 
trial in the district court of Sarpy county, bail being flxed by the 
county court in the sum of |1,000, which failing to give, they were 
committed to the custody of the shérifif of the county. Fair and 
Jockens hâve pètltioned this court for their release, claiming their 
imprisonmérit is without authoritj' of law. 
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The principal question to be determined is, has the state court, 
within and for the county of Sarpy, Neb., jurisdiction to try petition- 
ers for such killing of Morgan as a violation of the laws of the state. 
If the killing of Morgan was an act violative of the laws of the state, 
then the state court has jurisdiction, and the petitioners must be re- 
manded to the custody of the sheriff. If, on the other hand, such 
killing of Morgan was not a violation of the laws of the state, then the 
state court is without jurisdiction, and the petitioners should be dis- 
charged. 

Two principles of law discussed on the hearing and applicable to 
the case are so well and flrmly established that no extended citation 
of authorities is necessary in support thereof. They are — First, that 
the trial and acquittai of petitioners by the court-martial is not a bar 
to an inquiry and prosecution by the proper civil authorities (Coleman 
V. Tennessee, 9T U. S. 506, 24 L. Ed. 1118; U. S. v. Clark (G. C.) 31 
Fed. 710) ; second, that an act done by an officer or agent of the Unit- 
ed States in and about a matter solely within fédéral control, and in 
pursuance of an authority given by the laws of the United States, is 
not an offense against the laws of the state (Tennessee v. Davis, 
100 U. S. 257, 25 L. Ed. 648; In re Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 
34 L. Ed. 55). Neither can it be denied that, when an officer or agent 
of the United States is held in custody by the process of a state court 
for an act done within the authority conferred upon him by the laws 
of the United States, the United States government may protect itself 
by procuring the release of such officer through its judicial depart- 
ment. As was said by Justice Strong in Tennessee v. Davis: 

"The gênerai government must cease to exist whenever it loses the power 
of protecting itself in the exercise of its constitutional powers. It can act 
only through its offlcers and agents, and they must act within the .states. If 
when thus acting, and within the scope of their authority, those offlcers can 
be arrested, brought to trial in a state court for an alleged offense against the 
law of the state, yet warranted by the fédéral authority they possess, and If 
the gênerai government is powerless to interfère at once for their protection, — 
if their protection must be left to the action of the state court, — the opérations 
of the gênerai government may at any time be arrested at the will of one of 
its memljers. * • * We do not think such an élément of wealmess is to 
be found in the constitution. ïhe United States is a government with author- 
ity extendlng over the whole territory of the Union, acting upon the states and 
upon the people of the states. While it is limited in the number of Its powers, 
so far as its sovereignty extends it is suprême. No state government can ex- 
clude it from the exercise of any authority conferred upon it by the constitu- 
tion, obstruct its authorized pflicers against its will, or withhold from it for a 
moment the cognizance of any subject which that instrument has committed 
to it." 

Writing for the court in Osborn v. Bank, 9 Wheat. 865, 6 L. Ed. 
234, Chief Justice Marshall said: 

"It is not unusual for a législative act to Involve conséquences which are not 
expressed. An officer, for example, is ordered to arrest an indlvidual. It Is 
not necessary, nor is it usual, to say that he shall not be punished for obeying 
this order; his security is implied in the order itself. It is no unusual thing 
for an act of congress to imply, without expressing, this very exemption from 
state control, which is said to be so objectionable in this instance. The col- 
lectors of the revenue, the carriers of the mail, the mlnt establishment, and ail 
those institutions which are public in their nature, are examples in point. It 
has never been doubted that ail who are employed in them are protected while 
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inthe line of duty, and yet tWs pT()tectlon is Bot expressed in any aet of 
congress. It is incidental to, and is implied in, the several acts by whicli 
tliese Institutions are created, and is secured to tlie individuals employed in 
tliem by the judicial power alone; tliat is, the judicial power is the instrument 
employed by the government in administering this security." 

With thèse observations, we now corne to a considération of the 
question as to whether petitionçrs, at the time of the shooting of Mor- 
gan, were acting within the line of their duty as soldiers in the army 
of the United States. The f orty-seventh article of war is as f ollows : 

"Any offlcer or soldier who, having reeeived pay, or havlng been dnly enlisted 
in the service of the United States, déserts the same, shall, in time ot' war, 
suffer death or sucli punishment as a court-martial may direct, and in time of 
peace, any punishment, excepting death, which a court-martial may direct." 

Hère we flnd that désertion on the part of the soldier constitutes 
a serious crime. Such crime, although against the United States, 
can be punished only by a military court. Soldiers charged with 
crimes shall be confined until tried by court-martial, or released by 
proper authority. Article of War 66. 

Morgan was in confinement, charged with the crime of désertion. 
By making an assault upon and overpowering the guard, he at- 
tempted an escape. By the forty-eighth article, every soldier who 
déserts "shall be tried by a court-martial and punished, although the 
time of his enlistment may hâve elapsed previous to his being ap- 
prehended and tried." It follows, as a natural conséquence, that 
Morgan was subject to be apprehended for the purpose of being 
dealt with by court-martial. 

Were petitioners authorized to make the arrest of Morgan? A 
déserter may be arrested by a military offlcer, or by a noncommis- 
sioned offlcer, or private duly authorized to make the arrest. Davis, 
Mil. Law, 425; Winthr. Mil. Law, 173; Hutchins v. Van Bokkelen, 
34 Me. 126. Prior to the act of October 1, 1890, no peace offlcer or 
private citizen had authority to arrest and detain a déserter from 
the army without the order or direction of a military offlcer. Kurtz 
V. Moffitt, 115 U. S. 487, 6 Sup. Ct. 148, 29 L. Ed. 458. In that case 
the court said: 

"Whether It is expédient for the public welfare and the good of the army that 
such an authority should be conferred is a matter for the détermination of con- 
gress." 

Doubtless, acting upon the suggestion thus expressed in the above 
case, congress passed the act of October 1, 1890, the second section 
of which reads: 

"That it shall be lawful for any civil offlcer having authority under the laws 
of the United States, or of any state, terrltory or district, to arrest olïenders; 
to summarily arrest a déserter from the military service of the United States 
and deliver him into the custody of the military authorities of the gênerai gov- 
ernment." 26 Stat 648. 

It is urged on the part of the state that, even though an arrest 
of a déserter might lawfully hâve been made by military authorities 
prior to the act of 1890, such authority, if it existed, was taken 
away by such act, and that the exclusive authority to make such an 
arrest was vested in civil offlcers by reason of the maxim, "Ex- 
pressio unius est exclusio alterius." To this I cannot agrée. I 
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do not think congress, by giving permission to civil oiïicers to make 
arrests of deseiteis, intended to take away the authority then exist- 
irig to make such arrests on the part of the officers of tlie army, but 
that the act was intended to enable civil authorities to aid and as- 
sist the military in apprehending deserters. While congress might 
confer upon the civil authorities of the various states authority to 
make arrests of deserters against military law, it is equally clear 
that the duty to make such arrests could not be imposed by con- 
gress upon such authorities. Mr. Black, in his Interprétation of 
Laws (page 146), says: 

"The maxim, •Expre&sio unius est exclusio alterius,' is of very important, 
thougli limited, application in tlie interprétation of statutes. It is useful only 
as a guide in determining tlie probable intention of the législature, and if it 
should be clearly apparent, in any particular case, that the législature did not 
in fact intend that its express mention of one thing should operate as an ex- 
clusion of ail others, then the maxim must give way." 

Finding, then, that petitioners had lawful authority to apprehend 
Morgan, we come to a considération of the question as to the right 
to shoot Morgan in the attempt to secure his arrest. And, if not, 
was such shooting a crime against the laws of the state? The six- 
ty-ninth article of war imposes upon any oiïicer who permits a pris- 
oner to escape such punishment as a court-martial may direct. To 
aid military officers in the proper enforcement of the custody of 
prisoners, rules and orders hâve been publicly promulgated by the 
secretary of war. Such rules and orders hâve the force and effect 
of statutorv law'. As said bv the court in U. S. v. Eliason, 16 Pet. 
291, 10 L. Ed. 968: 

"The power of the executive to establish rules and régulations for the govern- 
ment of the army is undoubted. * * * The power to establish implies, 
necessarily, the power to modify or repeal, or to create anew. The secretary 
of war is the regular constitutional organ of the président for the administra- 
tion of the military establishment of the nation, and rules and orders publicly 
promulgated through him must be received as the acts of the executive, and, 
as such, be hinding upon ail. within the sphère of his légal and constitutional 
authority. Such régulations cannot be questioned or denied beeause they 
may be thonght unwise or mistaken." 

In paragraph 207 of the rules and orders publicly issued by the 
secretary of war in the Manual of Guard Duty, it is provided: 

"The sentinel at tlie post of the guard has charge of the prisoners. He will 
allow none to escape or to cross his post except under proper guard. * * * 
If a prisoner attempts to escape, the sentinel will call, 'Hait.' If he faits to 
hait when the sentinel has once repcated his call, and if there be no other 
possible means of preventing bis escape, the sentinel will fire upon him. 

"The foUowing will more fuUy explain the important duties of the sentinel in 
this connection; 

"War Department, Adjutant General's Office. 

"Washington, November 1, 1887. 
"(Circular.) By direction of the secretary of war, the following is published 
for the information of the army." 

Then follows a digest of Circtilar No. 3, issued by commander of 
the department of the Columbia, indorsement of approval thereof 
by judge advocate of the military division of the Pacific, and by the 
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major gênerai in command of that division, from which the follow- 
ing provisions are extracted:. 

"A serttinel is placed as guard over prlsoners to prevent their escape, and for 
this purpose he i^ furnished a musket, with ammunition. To prevent escape is 
his flrst and most important duty. I suppose the law to be this: That a 
sentinel shall net use more force or violence to prevent the escape of a prisoner 
than is necessary to effect that object, but if the prisoner, after being ordered 
to hait, continues his flight, the sentinel may maim, or even klU, him, and it 
is his duty to do so. A sentinel who allows a prisoner to escape without 
flriné upon him, and flring to hit him, is, in my judgment, gnilty of a most 
serious military offense, for which he should and would be severely punished 
by a gênerai court-martial. Henry A. Morrow, 

"Colonel 21st Infantry, Commanding Post." 

"[Inaorsement] I was not aware that such a vlew had ever been questloned. 
That the period is a time of peace does not afCect the authority and duty of the 
sentiilel or guard to lire upon the escaping prisoner, if this escape cannot other- 
wise be prevented. He should, of coursé, attempt to stop the prisoner before 
flring, by ordering him to hait, and will properly warn him by the vrords, 
'Hait, or ï fire,' or words to such effect. 

' "W. Winthrop, Judge Advocate." 

"[Indorsément.] Kespectfully returned to the commanding gênerai, depart- 
ment of the Columbia, approvlng the opinion of the commanding offlcer 21st 
infantry, and of the judge adv«eate of the division, in respect to the duty of, 
and method to be adopted by, sentlnels in preventing prisoners from escaping. 

"By commànd of Major General Sdhofleld. 

"J. O. Kelton, Assistant Adjutant General." 

It may be truthfully said that the construction placed upon the 
articles of war, and the rules and régulations promulgated by the 
executive through the secretary of vrar, by the commanding officer 
of a military department, though approved by the secretary of war, 
are ûot binding upon the judicial department, yet they are entitled 
to great weight, and to the noncommissioned officer and private 
soldierought to be unquestioned, when ordered to act in conformity 
therewith, and should be their fuU protection for so acting. 

It ià said the forégoing rule only applies -when a prisoner is at- 
tempting to escape, and has no application to the présent hearing, 
for the reason that Morgan, at the time he was shot, was not at- 
tempting to escape, but had already eflfected an escape. Even so; 
yet it is materiaî, in determining the question as to whether the 
order givén by Serg. Simpson, the offlcer of the guard, to the peti- 
tioneris, to shoot if the comraands to hait were disobeyed, was an 
order which should hâve been disregarded by petitioners. The law 
is that an order given by an offlcer to his private, which does not 
expressly and clearly show on its face its own illegality, the soldier 
is bound to obey, and such order is his full protection. Eiggs v. 
State, 3 Cold. 85; McCall v. McDowell, Fed. Cas. No. 8,673; U. S. 
V. Clark (C. C.) 31 Fed. 710. In McCall v. McDowell it is said: 

"Except in a plain case of excess of authority, where, at flrst blush, it is 
apparent and palpable to the commonest understanding that the order is illégal, 
I cannot but think that the law should excuse the military subordinate when 
acting in obédience to the orders of his commander. The flrst duty of a sol- 
dier is obédience, and without this there can be neither discipline nor efflciency 
in an army. If every subordinate offlcer and soldier were at liberty to question 
the legality of the orders of the commander, aad obey them or not, as they 
may consider them valid or invalid, the camp would be turned into a debatlng 
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school, where the precious moment for action would be wasted in wordy con- 
fllets between the advocates of conflicting opinions." 

Justice Brewer in Ee Grimiey, 137 U. S. 147, 11 Sup. Ct. 54, 34 L. 
Ed. 636, said: 

"While our regular army is small compared witli tliose of European nations, 
yet its vigor and efflciency are equally important. An army is not a deliberative 
body. It is ttie executive arm. Its law is tliat of obédience. No question can 
be left open as to the right to command in tlie offlcer, or tlie duty of obédience 
in tlie soldier." 

While I do not say that the order given by Serg. Simpson to pe- 
titioners was in ail particulars a lawful order, I do say that the 
illegality of the order, if illégal it was, was not so mucïi so as to 
be apparent and palpable to the commonest understanding. If, 
then, the petitioners acted under such order in good faitli, without 
any eriminal intent, but with an honest purpose to perform a sup- 
posed duty, they are not liable to prosecution under the eriminal 
laws of the state. In re Lewis (D. G.) 83 Fed. 159, it is said: 

"Wliere an offlcer, from excess of zeal or misinformation, or laek of good 
judgment in tlie performance of what he conceives to be his duties as an offieer, 
in fact transcends his authority, and invades the rights of individuals, he is 
answerable to the govemment or power under whose appointment he is act- 
ing, and may also lay himself liable to answer to a private individual who Is 
injured or oppressed by his action; yet. where there is no eriminal intent on 
his part, he does not become liable to answer to the eriminal process of a dif- 
férent govemment. With our complex System of govemment, state and na- 
tional, we would be in an intolérable condition if the state could put In force 
its eriminal laws to discipline United States oflicers for the manner in which 
they discharge their duties. Or, talîe it the other way, if the govemment of the 
United States should prosecute as criminals sheriffs and other ministerial offl- 
cers, justices of the peace, and judges of superior courts for errors of judg- 
ment, or Ignorance, eausing blunders in the discharge of their duties, it would 
bring on a condition of chaos in a short tlme." 

The évidence in this case shows that petitioners acted entirely 
without malice; that the conditions existing at the place and time 
of the shooting were such as to cause an honest belief on their part 
that Morgan would, in ail probability, efifect his escape unless dis- 
abled; that they did not shoot with a purpose of killing, but oniy 
to disable. I am mindfui of the rule of law that in a habeas corpus 
proceeding the court will not examine the évidence for the purpose 
of determining whether the party should be pronounced guilty or 
innocent of the offense for which he is imprisoned; yet in a case 
of this character it is not only proper, but necessary, for the court 
to détermine whether the parties acted wantonly and with eriminal 
intent, or whether their acts, though wrongful, were errors of judg- 
ment only. If they acted wantonly, with a eriminal intent, then 
they were not acting within the scope of the authority conferred by 
the laws of the United States. On the other hand, if they acted 
without any eriminal intent, but in an honest belief that they were 
only discharging the duties of a soldier, then their offense, if offense 
it was, was not against the laws of the state, and in such case the 
state bas no jurisdiction. Petitioners were charged with the duty 
of arresting Morgan, a déserter from the army of the United States, 
who had escaped, or was attempting to escape, from confinement 
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therefor, and, if what they did was in the honest belief that they 
were discharging their duty, they are not answerable to the criminal 
laws of the state. As was said by Judge Shiras in Ke Waite (D. 
C.) 81Fed. 359: 

"The sole question properly arising before thls court Is that of the jurls- 
diction of the district court of Howard oounty, and, under the faets establlshed 
by the évidence adduced, the flrst matter for considération is whether an offlcer 
or agent, of the United States, engaged in the performance of a duly arlslng 
under the laws and authority of the United States, Is llable to a criminal prose- 
cution in the courts of the state for acts done by him In his officiai capacity. 
This présents a matter of moment much beyond the mère question of the dé- 
tention of the liberty of the petitioner as an individual. Broadly stated, it in- 
volves the proposition whether the opérations of the government of the United 
States In matters within its sole control, and which opérations, of necessity, 
must be canied forvvard by means of ofticers and agents duly appointed, can 
be Interfered with by criminal proceedings instituted in the state courts,. 
and based upon acts done by such offlcers or agents within the scope of the 
duties Imposed upon them. By this it is not meant to assert that because a 
person Is an offlcer or agent of the fédéral government he is thereby excepted 
out from the jurisdiction of the state or the blnding force of its laws. ïhe 
mère fact that when the acts by him done were done he was an offlcer of the 
United States, charged wIth certain duties to that government, will not afford 
him Immunlty from prosecution under the laws of the state; nor will the mère 
fact that he claims that the acts done were within the Une of his officiai duty 
afford him protection, if the acts are such as to show that the daimed im- 
munity is a mère subterfuge, and that under no fair considération of his otficial 
duty could he hâve assumed that he was actlng in his officiai capacity when the 
acts complained of were done by him. But when an offlcer of the United 
States is charged with the performance of certain duties under the laws of the 
United States, and in the gênerai performance thereof he does acts which it Is 
claimed are in excess of his proper duty, or which are violative of the rights 
of other citizens, the question is whether a prosecution therefor can be sus- 
tained in the state courts, when it is apparent that the institution and mainte- 
nance thereof may interfère with the enforcement of the laws of the United 
States or with the opérations of that government. Under this aspect of the 
question, the point is not what the rights of individual citizens might require 
for their proper protection, but whether the government of the United States, 
acting in the interest of the entire communlty, has not the right to assert that 
its opération within the jurisdiction conferred by the constitution, and wherein 
it is suprême and paramount, cannot be interfered with under the laws of the 
state; and tlat to prevent such interférence it must be hel(i that an offlcer or 
agent of the United States, when engaged in the performance of his officiai 
duties, is not amenable to the laws or courts of the state in a criminal prosecu- 
tion based upon acts by him done in connection with his officiai duties. If in 
the performance of thèse duties the offlcer so acts as to violate his duty to the 
United States, that government, and not the state, is the proper party to call 
him to àccount. If the acts done are violative of the rights of individuals, a 
civil action for damages may be malntained, or protection may be sought under 
the laws of tbe United States', and thus a remedy may be afforded to the citi- 
zen without bringing the fédéral and state governments into conflict, or with- 
out unduly interfering with the opérations of that government under whose 
authority the offlcer is acting." 

This case was aiiirmed, and the doctrine announced approved by 
the court of appeals, in 31 C. C. A. 403, 88 Fed. 102. 

There is another view of the subject requiring considération. — 
that is that, the act done by petitioners being an attempt at en- 
forcement of the military law of the United States, a subject over 
which the state has no control or concem, state statutes can bave 
no application thereto. As said in Re Waite: 
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"It -will not be questioned that to sustain a criminal prosecution the statuts 
upon which It is based must be blnding upon the person, and applicable to the 
acts which form the basis of the prosecution. If, when the acts were done, 
the same were not within the plane of the jurisdiction of the state, then the 
statute of the state bas no application thereto, and it cannot be predicated 
of the acts that they constitute violations of the statutes of the state." 

This doctrine and case was cited with approval in Oliio v, Thomas, 
173 U. S. 276, 19 Sup. Ct. 453, 43 L. Ed. 699. 

It has been uniformly held that the courts of a state hâve no juris- 
diction of the crime of perjury committed in an examination before 
a commissioner under the United States bankrupt act; in testifying 
before a commissioner of the circuit court of the United States; in 
making an affldavit under the acts of congress relating to the sale of 
public lands; in testifying before a notary publie of the state upon 
a contested élection of a member of the house of représentatives of 
the United States. State v. Pike, 15 N. H. 83; Ex parte Bridges, 2 
Woods, 428, Fed. Cas. No. 1,862; State v. Shelley, 11 Lea, 594; Koss 
V. State, 55 Ga. 192; State v. Adams, 4 Blackf. 140; People v. Kelly, 
38 Cal. 145; State v. Kirkpatrick, 32 Ark. 117; In re Loney, 134 U. S. 
372, 10 Sup. Ct. 584, 33 L. Ed. 949. 

In State v. Pike, supra, 'Chief Justice Parker said: 

"The matters from which the charge now before us arises are alleged to hâve 
occurred under, and in the course of the exécution of , the laws of the United 
States. Those laws required certain things to be done. Congress had the 
' right to prescribe how they should be done, to regulate the duties of ail persons 
who acted under the law, and to prescribe penalties for the violation of such 
duties. In such case, if acts are done which, if transaeted under the laws 
of thls state, would hâve eonstituted offenses within the provisions of our 
Criminal Code, yet, being done in pursuance of the laws of another government 
(having the sole power to regulate the whole proceeding) authorizing the act 
to be done, prescribing the mode, imposing the duty, and affixiug the penalty 
for the violation of it, the acts cannot be regarded as having been done under 
the sanction of the laws of this state, so as to subject the parties to punishment 
under those laws." 

Thèse décisions are directly applicable to the case.at bar. In the 
matter before us the petitioners were acting for and on behalf of the 
United States, under the military authority of the United States, — a 
subject-matter the control of which, under the constitution, is vested 
solely in the gênerai government. The state cannot in any particu- 
lar, either through its législative or judicial department, regulate or 
circumscribe the powers of the United States in respect thereto. The 
wisdom, expediency, or justness of the military laws, rules, and régu- 
lations adopted and prescribed by the United States are no concern 
of the state. The proper enforcement of such laws, rules, and régula- 
tions cannot be measured and determined by state laws. To require 
the petitioners to answer for their acts to the state courts is to permit 
the state courts to administer the military laws of the United States ; 
to détermine in a criminal proceeding the extent of authority pos- 
sessed by the soldier under those laws; to say when, and under what 
circumstances, the subordinate may disregard and disobey the orders 
and commanda of his superior oiïicer; to détermine the amount of 
force which the United States may use to apprehend one charged 
with a military olïense; in short, to nullify the rules and régulations 
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iadopted to insure the efficiehcy of the military service. As said by 
Mr. Justice Brown, whëii on tlie district bench, iû U. S. v. Clark, 
Bupra: 

"It w6«ld be extremely Uiiwise for the civil courts to lay down gênerai prln- 
clples of lawwhlch would tend to Impair the efficlency o( the military arm, or 
whlçh would seem to justify or eondone conduct prejudlclal to good order and 
military discipline. An iitniy Is a necesslty — perhaps I ought to say an un- 
fortunate necesslty — under every systeni of govemment, and no clvilized state 
In modem tlmes has been able to dispense wlth one. To insure efficlency, an 
army must be, to a certain extent, a despotlsm. Bach offlcer, from the gênerai 
to the corporal, Is Invested wlth an arb'itrary power over those beneath hlm, 
and the soldier who enllsts In the army waives, in some partlciilars, his rlghts 
as a clvlllan, surrenders his personal Uberty durlng the term of his enlistment, 
and consent» to corne and go at the wlU of his superlor officers. He agrées 
to become amenable to the military coiirts, to be disclpUned for offenses un- 
known to the civil law, to rellnqulsh his right of trial by jury, and to recelve 
punlshments which, to the clvlllan, seem but of ail proportion to the magnitude 
of the offense." 

Finding, as I do, tliat the act of petitioners in the shooting of Mor- 
gan, under the circumstances as shown by the évidence, was an act 
done in the pefformaiicé of their duty as soldiers of the United States, 
it follows that the state courts are without jurisdiction in a criminal 
proceeding to détermine whether theyexercised proper care, judgment, 
and discrétion in the discharge ôf that duty. For this reason the 
imprisonment of petitioners is in violation of their rights under the 
constitution of the United States, and they are entitléd to their dis- 
charge. 



BENSON et al. V. CITY OF SAN DIEGO et al. 

(Circuit Court, S. D. Californla. March 14, 1900.) 

No. 781. 

1. Parties— Substitution of Plaiktiffs. 

In a suit by a bondholder of a water eompany to enjoln the enf orcement 
of an ordlnance reducing the rates to be charged by such eompany, on 
the ground that such réduction amounted to a taklng of the property of 
the eompany. In which the complainaat was interested as mortgagee, 
without. compensation, the substitution as eomplalnants of the trustées 
In the mortgage securlng the bonds does not change the cause of action, 
and is permissible. 

à. MORTGAGBS— RlSHTS OF MOBTGAQBB— SuiT TO RESTRAIN InJUHT TO PkOPER- 
TT. 

A mortgagee has sùch an Independent interest in the mortgaged prop- 
erty as entitles hlm to maintain a suit in his own. rlght to restraln threat- 
ened Injury thereto. 

On motÏQn to strike from the files the second amended bill, and 
on demurrer, and application for leave to file plea in abatement. 

Works, Works & Ingle and Works & Lee, for eomplalnants. 
H. E. Doolittle, for défendants. 

KOSS, Circuit Judge. This case is now presented to the court 
upon a second amended bill of complaint, which ail of the défend- 
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ants except the San Diego Water Company hâve moved to strike 
from the files, and to which ail of the défendants except that cona- 
pany hâve flled a demurrer, and hâve also asked leave to file a plea in 
abatement. In the original bill the Consolidated Water Company, a 
West Virginia corporation, wsls the sole complainant. It brought 
the suit as the owner and holder of certain bonds issued by the San 
Diego Water Company, secured by a mortgage executed by that 
Company upon the water and water plant with and by which it sup- 
plies the city of San Diego and its inhabitants with water for do- 
mestic and other purposes. The object of the suit at the beginning 
was, and throughout its pendency bas been, the annulment of a 
certain ordinance enacted by the city of San Diego, establishing the 
rates at which the San Diego Water Company should supply water 
to its consumers; it being alleged, in effect, that the rates so es- 
tablished are so unreasonably low as to amount to the practical 
taking of the property of the mortgagor without just compensation. 
As the original bill showed that the mortgagee was not the Con- 
solidated Water Company, but two trustées (Constantine W. Benson 
and Henry Livesley Cole), it was held that the duty of protecting 
the interests conveyed by the mortgage rested upon them; that 
they were the proper plaintiffs in such a suit; and that, to entitle 
a holder of bonds secured by such a mortgage to maintain a sep- 
arate and independent suit, he must show a request made to the 
trustée to bring the suit, and a refusai on his part, or some other 
good reason why the trustée may not represent him in the suit. 
Upon that ground the demurrer to the original bill was sustained, 
with leave to the complainant to amend. (C. C.) 89 Fed. 272, 274. 
The bill was thereupon amended by joining the trustées with the 
Consolidated Water Company as complainants; whereupon ail of 
the défendants except the San Diego Water Company demurred up- 
on the ground of misjoinder of complainants, which demurrer the 
court sustained for the reason that such a bondholder can only sue 
in his own name when the trustée refuses to do so, or upon showing 
some other good reason why the trustée may not represent him in 
the suit, and that, as no such showing was made by the amended 
bill, the beneflciary was not entitled to sue, and was therefore im- 
properly joined as complainant. (C. C.) 92 Fed. 759. Thereupon 
the bill was further amended by striking out the Consolidated Wa- 
ter Company as complainant. It is now contendéd on the part of 
the défendants, other than the San Diego Water Company, that the 
présent bill should be stricken from the files, and the suit dis- 
missed, upon the ground that "it is a substitution of a différent 
cause of action, and a substitution of persons who were not parties 
to the action as it was originally commenced for the sole complain- 
ant in the a'ction as it was at first instituted." 

It is well settled that it is not permissible, by amendment, to sub- 
stitute for one plaintiff, suing to establish one or more rights, an- 
other plaintiff, seeking to establish another and différent right or 
rights. But such is by no means the case hère; for, as bas already 
been said, the object of this suit has been, from the beginning, the 
annulment of a certain ordinance of the défendant city upon the 
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groupd that the rates thereby established at which thé défendant 
San Diego Water Company shall supply water to its consumers are 
80 unreasonably low as to amount to a practical taking of the prop- 
erty of that corapany without just compensation, in wliich prop- 
erty the Consolidated Water Company, the original complainant, is 
alleged to be largely interested, by reason of its holding of certain 
bonds secured by a mortgage upon the property, and in which the 
présent complainants, as trustées under that mortgage, are charged 
with the dnty of protecting thé interests Of ail of the beneflciaries 
thereunder, including the original complainant. Such trustées act 
for the bondholders in a représentative capacity only, and not on 
account of any interest or right of their own. The présent case, 
therefore, does not fall within the class of cases relied upon by 
counsel for the défendants other than the San Diego Water Com- 
pany, but rather within the rule of those cases relied upon by com- 
plainants' counsel, some of which are cited below. Frese v. Bachof , 
Fed. Cas. îs^o. 5,110; Lake Erie & W. R. Co. v. Town of Boswell 
(Ind. Sup.) 36 N. E. 1103; Morford v. DiflPenbacher (Mich.) 20 N. W. 
600; Johr v. Supervisors, 38 Mich. 532; Chandler v. Frost, 88 111. 
559; Buckland v. Green, 133 Mass. 431; Harper v. Hendricks (Kan. 
Sup.) 31 Pac. 734; Railroad Co. y. Bedell (Ga.) 15 S. E. 676; Lom- 
bard Y. Morse (Mass.) 29 N. E. 205, 14 L. E. A. 273. The motion to 
strike the second amended bill from the files and to dismiss the suit 
is denied. 

Apart from the allégations of the plea in respect to the amend- 
ment aiready disposed of, the plea, permission for the flling of which 
is sought, proceeds upon the ground that the Consolidated Water 
Company cannot, as stockholder, maintain this suit without show- 
ing that it bas attempted to obtain redress through the San Diego 
Water Company, and that, therefore, the présent complainants can- 
not do so. It is quite true, as has herétofore been held by this 
court in this case, that a stockholder cannot, as such, maintain a 
suit that the corporation itself should bring, without showing that 
he has exhausted ail the means within his reach to obtain from 
the corporation the redress of his grievances or action in conformity 
with his wighes. But the présent suit is not grounded upon the 
fact that the complainants are holders of stock in the défendant 
San Diego Water Company. Indeed, it does not appear that they 
hold, or eTer held, any such stock. But they sue as the trustées 
under a mortgage of the property of that company. That such 
mortgagees hâve such an independent interest in the mortgaged 
property as entitles them to bring suit to restrain injury thereto 
was held by this court in the case of Consolidated Water Co. v. City 
of San Diego, 84 l'ed. 369, and in other cases. there cited. The ap- 
plication for leave to file the plea to the second amerrded bill is 
denied. ,- 

The demurrer to the second amended bill is ovérruled, with leave 
to the défendants to answer within the ûsual timci 
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GILBEKT V. MURPHY. 

(Circuit Court, E. D. Wisconsin. March 5, 1900.) 

Equity Pleading— Allowakce op Sevekal Pleas. 

By tlie gênerai rule, a single plea only is permitted to a bill, and sev- 
eral siiould not be allowed unless they présent well-defined issues, not 
interwoven witli tlie alleged equities of tlie blU, and whieh can be deter- 
mined separately, witliout regard to such equities, and without injustice 
to the complainant. 

In Equity. On motion for leave to flle three separate pleas to the 
bill. 

Henry Schofleld, for complainant. 

Fish, Oary, Upliam & Black, for défendant. 

SEAJVIAN, District Judge. The object of a plea is to bring the 
matters presented by the bill to an issue upon a single point which 
may save the défendant from answering, in whole or in part, and 
save the expense of going into the évidence at large. Generally 
speaking, it sets up matter dehors the bill in displacement of the 
equities therein charged, and the gênerai rule permits a single plea 
only. Even on such single plea, if it appears that it "may in any 
degree embarrass the complainant in bringing ont the proofs of his 
claim on which he relies, the case ought not to be disposed of on such 
an issue." Khode Island v. Massachusetts, 14 Pet. 210, 257, 10 L. 
Ed. 445. Clearly, several pleas should not be allowed unless they 
présent well-deflned issues, not interwoven with the alleged equities 
of the bill, which can be detennined separately, without regard to 
such equities, and without injustice to the complainant. The bill in 
question seeks to charge the défendant with liability in the relation 
of trustée. The pleas propose issues (1) of an adjudication in the 
course of the transactions affecting the rights of the complainant, 
which appears in the allégations of the bill as one feature of the 
alleged equities; (2) of transaction of independent settlement by the 
complainant's predecessor; and (3) of the statute of limitations. The 
défendant is entitled to "fuU beneflt of the défense which the pleas 
disclose," but ail are clearly open to him through an answer. Wheth- 
er either présents an issue, within the rule indicated for a plea, is 
not up for décision. In référence to one, if not two, of thèse pleas, 
it is, at least, questionable whether the issue thus tendered can be 
determined, apart from a hearing upon the equities set up in the bill 
as to the trust relation of the parties. I am satisfled, however, 
that no ground appears for granting leave to ûle more than one plea, 
and that may be flled as of right, if so advised. The motion is denied, 
with leave to the défendant to answer the bill or otherwise plead, as 
advised. on or before the next rule day. 
100 F.— 11 
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WBBD et al. v. CENTRAI/ OF GEQRGIA RY. CO. et al. 
(Circuit rGourt ot Appeals, Flfth Circuit. January 23, 1900.) 

, : ,No.,87T. 
1. Rkcbitebs—Ihtbbvention— ConjjiisBL Fbes — Allowancb FEOM Fund in 

.• ÇODBT. >,.,.;i 

; To entitle fui Intervening .cîièditt^ ia pendlng litigatlon between the 
varions parties having conflicting interests in the properties of insolvent 
raiiroad companies to an allowance of solicitor's fées frbm the fund in 
court produçed by the litigatlçn, it must appear that thç intervention re- 
' ^ siiltéd in béneflt to such 'fnïid or t6 fhe other parties lùterested therein. 
There Is no authority for making such an allowance vfhere the only ques- 
tions raised by the Intervener were such as must Ineyitably bave arisen 
between the other parties, and in whlch thé intèrestë of the receiver, 
previously appolnted and' providàïf •With couJisel by thè court, were identi- 
cal wlth those of the intervener, and there is no évidence that either the 
: ; receiver or hls counsel wpre,iijegjjgept in protecting his trust., 

3. .SaMB. , |. :,'"..: ,„,, , 

The fact that an intervener," In bëhalf 6t hlmself and others, applies for 
and ôbtalns the appoiâtmentl of a. eo-reeeiver for property already in the 
euetody of thë court, afiEoràs no grotind for the allowance to him of soliclt- 
;: or's fées frorp; the fund rÈsuItlngfroïa the litigatipn. 

4-Ppeal from the Circuit Çourtiof the United States for the South- 
ern District ofGeorgia. ,1 ,; ! 

Walter G. Charlton; for appellants. 

A. Hi Lawton aiid T. M; Cunmîngham, for appellees. 

'Beforé McCOSlVIICK anij SHÈLJBY, Circuit Judges, and BOAE- 
MAJS^, District Judge. ■ ; 

BOARMAN, District Judgev ,Tlie appellants claim $15,000 as an 
allowance for solicitPirs' fées dpeitothem, as they.contend, for serv- 
ices rendered in the prosfcution of the intervention of their client 
Join S. Tilpey, in a suit pejjding in the circuit court of the United 
States for the Southern district of Georgia, which involved the 
properties of the Central Bf^jlroad & Banking Company of Georgia, 
They seek to haxe the aïlelwanceclaimed paid ont of the fund aris- 
ing from litigatlon iii said sifi^t;; and the settlement thereof, a part 
oi^^^hich fund is yet in t^je ,f,egistry of the court awàiting further 
cohlsidèration. "The mattjerj;)^ the appellants' claim ,was passed on 
by a master, who reported în|fayor of aUowing them |5,0O0. The 
défendant compahy flled ejtcepti'ons to the mastep's flndings, and on 
the hearing thereof the circnit court, holding that the fund was not 
liablé for the appellants' claim, refused to allow them anything. 
From this décision the appellaiif s prosecute this appeal. 

The transcript shows a stipnlation as to the facts, in which ap- 
pears an historical récital of the numerous bills and pleadings un- 
der or in which a long contested litigation was prosecuted to a final 
adjustment of the several conflicting interests in a reorganization 
of the défendant companies. For the purpose of this inquiry, it is 
not necessary to set out in détail the several suits which were iiled 
or considered in the circuit and in the circuit court of appeals for 
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this circuit. In further considering the appellants' claim, we will 
recite some of the matters ont of which tliey contend tliat their right 
to be paid out of the fund arises. The appellants' daim is founded 
on two distinct grounds, which may be stated as follows: (1) That 
the intervention flled in the main cause bj John S. Tilney, who waa 
represented by them as counsel, flrst raised the question, which was 
subsequently adjudicated in favor of the position talien by him, that 
the Southwestern Eailroad Company was a joint obligor, and not a 
surety, of the Central Eailroad & Banking Company of Georgia up- 
on the tripartite bonds; (2) that, as counsel representing John S. 
Tilney and other security holders, they filed an intervention in the 
cause, asking for the appointment of a receiver with H. M. Corner, 
which intervention resulted in the appointment of R. Sommera 
Hayes as a co-receiver. The parent or original suit of the numer- 
ous suits which we are considering was begun in equity under a 
bill flled by Kowena Clark on March 4, 1892, against the Central 
Eailroad & Banking Company of Georgia. That company, on July 
4, 1892, filed its bill in equity, dépendent on the bill of Eowena 
Clark, against ail of its creditors. Among its creditors was the 
Farmers' Loan & Trust Company, trustée for the first-mortgage 
bonds, and the Central Company of New York, trustée for the sec- 
ond mortgage bonds. Under thèse several bills the properties of 
the Central Eailroad & Banking Company of Georgia, afterwards 
known as the "Central System," passed into the hands "of H. M. 
Corner, as the sole receiver. The bonds for which the Farmers' 
Loan & Trust Company of New York was trustée were known as 
the "Tripartite Bonds." The tripartite mortgage consisted of three 
separate mortgages executed by the Southwestern Eailroad Cona- 
pany, the Central Eailroad & Banking Company of Georgia, and the 
Maçon Western Eailroad Company; each of the three mortgages 
being a flrst lien upon the railroad and properties of said three 
companies. The Farmers' Loan & Trust Company of New York was 
the trustée under each of thèse three mortgages, and that company 
instituted suit in Januàry, 1893, to foreclose on the tripartite bonds; 
this becoming the main or leading suit in ail the subséquent litiga- 
tions. This bill, as against the parties défendant, namely, the Cen- 
tral Eailroad & Banking Company of Georgia, the Southwestern 
Eailroad Company, and the Central Trust Company of New York, 
representing the second mortgage bonds, sought to hâve the South- 
western Eailroad and the Maçon Western Eailroad sold as an en- 
tirety to satisfy the tripartite bonds. On May 1, 1893, the Central 
Trust Company of New York filed its answer to the foreclosure bill 
of the Farmers' Loan & Trust Company, answering and protesting 
that the sale sought to be had under the bUl of the Farmers' Loan 
& Trust Company should not include the property of the Georgia 
Central Company from Savannah to Atlanta, but that a sale should 
be had of the railroad and properties of the Southwestern Railroad 
Company; contending, further, in its answer, that the holders of 
the bonds secured under the first mortgage represented by the com- 
plainant in the bill should be required to resort, first, to the fund 
adsing from the sale of the railroad and properties of the South- 
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^Plt^rn, Eftilroad Company before resort should be had to any oî the 
fûiîi^ £^risiù'è ïrp|iï the sale c>f tlîë malil Une of the Georgia Central 
|iailroa-d Oqnipàhy, as aforésàid At thîs period of the litigation, 
on Mày'25,'l893, Tilney TPas allowed to intervene in the pending 
suits. Tilûéy in his interyention represented himself as a stock- 
hblder oî thé Central Eailrdad & Banking Company of Georgia, and 
the owner of certain unsecuréd certiflcates, showiug an indebted- 
ness of thàt coi^pany to tiffi. The appellants say that while the 
numerous biils' in the litigation, involving the properties of the Cen- 
tral RailrQad & Banking Gpmpany of Georgia, were ppnding in the 
circuit court, it became a ,material and important question to ail 
the creditoi-jS, \vhp may be beneflciaries of the trust fund, as to 
■whether thé ' ^puthwestern Railroad Company was, and should in 
law be held a^, a surety, or as a co-obligor on the tripartite bonds. 
Looking at the litigation, from the présent standpoint, it seems 
clear, as appellants contend, that Tilney and other stockholders and 
crédit or s of.the Central Company, as well as the said company it- 
^èlf, wère materially intpjçested in securing an adjudication in the 
sèveral sùits,which would hpld the Southwestern Kailroad liable on 
the tripartite bonds as a co-obligor. ïliey are correct, too, in say- 
ing that Tilliey'à intervention ràised a question of vital importance 
to the properties of the Central System, which was then in the 
hands of the receiver, because, if thé court should hold that the 
Southwesteriï fiailroad Çordpany was pnly a surety, and not a co- 
pbligor, the fuhd arising, or to arise, from the administration of the 
jproperty of thé Central ^y^tem, would to that estent be diminished. 
In the absën(;ë of any p|fort, on thé part of the Central System to 
secure such final adjudication, thé intervention of Tilney should, or 
■wiould, be cohsi^ered as tiinely, and aidf ul, essentially, in the pro- 
tection of the common interestof ail the beneflciaries of the result- 
iiàg fund, because, at thé tinie of Tilney's intervention, it is appar- 
ent from tbe subséquent pleâdings in t;he several suits that the said 
^aîlroad wôuld endeavoF, ^^nd may hâve been then endeavoring, to 
^^scape liabilitj^^ias a co-obligor, on the tripartite bonds. It is true, 
that Tilney in his pleâdings called attention to the attitude of 
the several companiés, as to their coi^icting interests; but we do 
not agrée with the contention of appellants' counsel that Tilney, in 
beçoming aç intervenér, or by his pleâdings calling the attention 
of the court to the fact that the Southwestern Bailroad was an ad- 
yersary défendant, can be considered or treated, in relation to the 
fund or property then being administered by the receiver, as a 
trustée, whose solicitors should be paid out of the fund; nor does it 
appear from the évidence, which illustrâtes the légal relations and 
interests pf the several parties in litigation, that he in his interven- 
tion was a necessary party to conserve, or in consprving, the inter- 
ests of the beneflciaries, who wei-e ultimately to sharé in the result- 
ing fund. It appears that his intervention, so far as the Central 
System and its interests were concerned, may hâve been superserv- 
iceable; for his intervention seems to hâve presented no question or 
law issue which was not antecedently raised, or would certainly. ex 
necessitate rei, hâve been raised, by the beneflciary of the tripartite 
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bonds,^that is, that the Southwestern Railroad Company's proper- 
ties, as well as the properties of the other roads, ail of which were 
clearly included in the tripartite mortgage, should ail be ultimately 
sold together as an entirety. As a matter of fact, the pleadings in 
the litigation in which Tilney intervened show that the Southwest- 
ern Eailroad Company in its pleas filed April 3, 1893, raised the 
question itself as to the nature of its liability on the tripartite 
bonds. Later, May 27th, the said railroad flled a cross bill denying 
liability therein, except as a surety. To this cross bill Tilney was 
not made a party, and he never answered the Southwestern Rail- 
road's contention, nor did he file any answer to the foreclosure bill. 
The suit of the Farmers' Loan & Trust Company, with the interven- 
tion of Tilney, and the cross bill of the Southwestern Railroad, de- 
nying its liability as a co-obligor, reached the court of appeals for 
this circuit, and was certified by that court to the suprême court. 
While the matter was pending in the suprême court, the whole liti- 
gation lapsed, because the parties interested made a satisfactory 
reorganization of the properties involved, and, as a matter of fact, 
the question which Tilney sought by his intervention to hâve ad- 
judicated was never passed on flnally by any court. It is clear tha;t 
Tilney's interests on this question were the same as those of the 
Central Trust Company. Both desired the Southwestern Eailroad 
to be held in law as a co-obligor, and to be sold, with the other 
roads, for the satisfaction of the tripartite bonds. 

The appellants cite Trustées v. Greenough, 105 U. S. 532, 36 L. 
Ed.- 1160, and Eailroad Co. v. Pettus, 113 U. S. 116, 5 Sup. Ct. 387, 
28 L. Ed. 915, in which the Greenough Case is quoted with appro- 
bation. An analysis of the facts in the pending case, and of the 
facts and reasoning on the rule of the court in the Greenough Case, 
shows clearly two distinct cases. In the pending case ail the prop- 
erties of the défendant companies which were liable on the tripar- 
tite bonds were in the hands of, and being administered by, a re- 
ceiver, who was aided by counsel appointed by the court, and there 
is no évidence to show that either the receiver or his counsel were 
négligent in their officiai duties in administering and preserving ail 
the properties for the benefit of the creditors, or that they were nég- 
ligent or inefBcient in their efforts to conserve the interests of their 
trust by holding ail three of the named railroads as co-obligors. 
The interest of the receiver and of his counsel, in the Une of their 
duties, was one in common with the interest of the intervener. The 
ground upon which the court in the Greenough Case rested its pur- 
pose to give an allowance to the counsel therein seems to be set 
forth in a quotation which we hâve taken from it, as follows: 

"As to the point made hy the appellants, that the complainant is only a 
créditer seeking satisfaction of his debt, and cannot he regarded in the light 
of a trustée, and therefore is not entitled to an allowance for any expenses 
or counsel fées beyond taxed costs, as between party and party, a great deal 
may be said. In ordinary cases the position of the appellants may be correct. 
But in a case like the présent, -nhere the bill was flled, not only in behalf of the 
complainant himself, but in behalf of the other bondholders having an equal 
interest in the fund, and where the bill sought to rescue that fund from waste 
and destruction arisiug from the negleet and misconduct of the trustées, aud to 
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bring It latOiiÇflHrt foradmiBigtîratioa according to the purposesof ; the trust, 
a,n^ .wliere iftll i .<;hjs bas beçn |,(^^, and done at great expease and trouble 
on tie part of the complalnant; àijd the otber bondholderç hâve come in and 
pàrllclpàteà' W tlie behèflts resultlng' from his proeeedlngs, if thé complalnant 
ts not a tru8tee;>tiè has at least àëteU. thè part of a trustée lii relation to the 
cQiamoti interest.r He may be saids toiàavè saved the f und for the eestuis que 
trustât, and tp,>lit^ve sepured Its, pcope^ aRPU<^^tion tb thei^iU^e., There is no 
doubt, from the évidence, tliat, Décides thë bestowment of hiSitlme for years 
allùbSt exbluslvély'io the pwsùlt ôitbls object, he has expenfled a large amount 
of 'iadhey for which no alloWanbé ' hàs been made nor caîi properly be made. 
It wouid be veïy hard on hlrÈii to turn him away without anyallowance except 
the paltry sum "5Sfhiçh eould |be; taxed under the fes bill. It would not only 
belimjust to hincj, but it woflldgiy,^ tp the other parties entltled tp participate 
in the beueflts of the fund an Un'fair àdvantagé. He has worked for them 
as Well as for hirnsélf; and, if be cannot be reimbursed out of the fund Itself, 
thèy ought to contribute their due: proportion of the expenses which he bas 
faiely tocurred." i i; ,,; ,:. 

The évidence in the pending case, as to the services of interven- 
er'8 counsel being useful to ail of the other bondholders, is whoUy 
unlike the évidence recited in the opinion quoted from the Green- 
ough Case. In that case thebe was a maladministration by the 
trustée» and conSequently a great waste of property that was under 
administration for the benefit of creditors. Thè évidence in that 
case shows that the complalnant rescued the property from waste, 
and piossibly utter destruction. In the pending casé the évidence 
doës not show that there were any béttermemts in the bstate from 
anything that came peculiftfly out of Tilney's intervention, nor does 
it shoW) as is madé apparent in the Trustées v.' Greenough Case, 
thât thé proSecution of Tilhey's intervention resulted in reelaîming 
or ceseuing the trust lundj orconserving any wàstifflg fund or prop- 
erty, to be subjected to the crfeditors of the Central System. So far 
as the évidence shows, if his intervention had been successfully 
prosecuted to a final adjudication, which it was' not, there is noth- 
ingin the evidëiice iUustra'ting the relations of the appellants to 
the Fesulting fund, or to thé several suits flled in the interests of 
conserVing the fund, from which, in the light of the Greenough 
Case, we can reach the concluéion that i the property administefed 
for the benefit of the liehholdërs and other creditors was in itself 
made more valuable or beneâcial to such creditors by reason of ap- 
pellants' services on behalf of Tilney and his co-suitors. In the 
Pettus Case, 113 U. S; 116, 5 Sup. Ct. 387, 28 t. Ed. 915, cited by 
the appellants, iit appears that' certain unsecured creditors of a rail- 
road Company of Alabama instituted in the court of that State an 
indepeédent proceeding înequity, on behalf of theimselves and of ail 
such other creditors who ahould come in and contribute to the ex- 
penses^of thé suitj to establish a lien in the interest of such cred- 
itors upion the property ^of| that iÇompany, which was then in the 
hands 9Ï;a^otlil,eir railroaçj corpQratibn that had purçhased and was 
holding the same as its property^;: The solicitors in that case, as it 
was sh'own, undertooM'tb proSébute' the case for that class of cred- 
itors fof a smail fée, Wi'th ,the;understan^ihg that an additional fee 
shpulqlie paid out; of, the fund if the lien sought by them should be 
established upon the property of the adverse corporation. The 
suit was successful, an équitable lien on the reclaimed property 
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was established, and the court allowed ail that class of creditors to 
become the beneflciaries of the lien. Under the law of Alabama, 
the solicitors were entitled to a lien on the judgment for their fées. 
The court in that case, in speaking of the creditors for whom the 
solicitors secured the valuable lien on property held adversely to 
them, said the creditors resided in several states ; that co-operation 
was impracticable, and, if some did not moye, the Interest of ail 
would hâve suffered, — thus likening the efforts of the solicitors to 
the meritorious services of salvors. The force of that suggestion 
shows that that case was différent materially from this one in its 
historical facts, as well as différent in the principle or rule of law 
therein applied from the principle which we think should be ap- 
plied to the facts in the pending case. The gênerai rule is that a 
client must pay his own solicitor. If he does not, and the solicitor 
seeks to impose his fées upon the fund in the court, the burden is 
upon hirq to show that his claim cornes fairly and squarely upon 
the équitable principles upon which such allowances are made. 
We can see nothing in the authorities cited by the appellants to 
authorize us to allow anything on the first grounds of their claim 
for solicitors' fées. It is true that Tilney, in behalf of himself and 
others, after he became an intervener, sought the appointment of a 
co-receiver for the Central System. We think there is less reason 
to allow the appellants a solicitor's fee for this interposition on the 
part of Tilney than there is, or should be, in the matter we hâve 
just disposed of. There is nothing in the authorities to which our 
attention: has been directed that will authorize an allowance for 
such services as the appellants may haVe rendered to secure the ap- 
pointment of a co-receiver. That kind of service is certainly such a 
service as should be paid for by their clients. In the case of Ober 
& Sons Gp. V. Maçon Const. Co., 100 Ga. 638, 28 S. E. 388, a matter 
somewhat analogous to the claim which we are now considering was 
disposed of. Certain intervening creditors therein made an inde- 
pendent pétition to the court to sell certain property remaining in 
the hands of the court undisposed of, and upon the allowance of 
their pétition, and the sale of the property, they made application- 
for counsel fées, which were disallowed on the following grounds: 
That counsel moving for fées were not the counsel for the original 
creditors; that the fund was ail in the hands of the court; that it 
was not apparent to the court that counsel for the intervening cred- 
itors had performed such an extraordinary service, either in pre- 
serving or increasing the fund, as would entitle them, upon équita- 
ble considération, to be paid an allowance for solicitor's fées; that 
there was no necessity for any action by them; that to speed the 
cause of their clients is one of the ordinary duties of counsel, for 
which they are supposed to receive ample considération from them. 
We concur fnlly with the judge of the circuit court that the claim 
of the appellants' solicitors should not be allowed against the trust 
fund, and the decree is affirmed. 
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,P0XAN>-A GOI.D MIXI^•'G & TUNNELING CO. Y. CQNB et al. 
iCircuit Court, D. ColorBdo. December Zt, 1899.) 

No. H.9GS. ■ 

MixEs AND MrsKBAi.s — Imtkrsectiko Vbin.s. , ' • , 

Where two vcins, having apexes in UlfEerent daims, uuite in tlieir aip, 
wjthin the perpendicular extension of the side Unes of anptlier elaim, tlie 
bwfey of the last daim cannot côntest as to tlie riglits in the vein beyond 
thé ttàint ôf union, since they hâve no interest in either Tein. 

)Pfil to Kestrain Work ih a Mine. 

"ïW, if qllowing is the map ref erp?d to in opinion : . 




ROXANNA GOLD MINING & TUNNEHNG CO. V. CONE. 169 

Diiies & Whitted, Joseph C. Helm, and W. D. Eeid, for complain- 

aiit. 
Tlïonuis, lîryant & Lee and Moiiison & De Soto, for respondents. 

HALLETÏ, District Judge (orally). This is a bill to restrain work 
upo-n a mine. The complainant charges that it owns the 'vlonntain 
Jlonarch Iode mining claim, in the Ciipple Creek district, county of 
Teller, and that respondents are taking ore from within the surface 
Unes at a considérable depth underground. Complainant's title to 
the Mountain Monarch claim is not disputed, nor is the cliarge denied 
that the respondents are removing ore from the claim. Without 
stating the pleadings at length, or the matters set forth in the affida- 
vits in respect to the contentions of the parties, it appears that re- 
spondents are operating from another claim south of the complain- 
ant's claim, called the "Doctor," and that they hâve descended into 
the ground in controversy, foUowing the Doctor vein from the Doc- 
tor location upon the dip; the Iode which in the pleadings and in 
the alfidavits is called the "Doctor" vein having a dip to the north 
from that location. The position of the respondents is that there 
is but one vein having a continuons course through the Doctor loca- 
tion, and that is the vein which they hâve foUowed from the Doctor 
location to and under the Mountain Monarch location. Complain- 
ant contends that there are two veine in that locaJity, one which is 
called the "Jack Pot" vein, and another called the "Doctor" vein, 
the latter being the one under which respondents claim. The Moun- 
tain Monarch and the Doctor claims are not contiguous. The two 
locations are some distance apart, and in the space interveuing be- 
tween the two locations is a claim called the "Elizabeth Cooper." 
According to complainant's theory, one of thèse veins — the Doctor 
vein — has an apex in the Doctor location at the point in contro- 
versy, and from the west end of that location to a distance eastward 
600 feet or more. The other vein, called the "Jack Pot," has an apex 
north of the Doctor location, and in the territory of the Elizabeth 
Gooper location, at the west end Une of the Doctor, which enters 
the Doctor location a considérable distance north of the west end 
line, and through the north side Une of the Doctor, and passes on 
through that claim. Complainant has flled a map made by the sur- 
veyors, who support complainant's application with affldavits which 
show the location of the apex of each of thèse veins, the Doctor 
and the Jack Pot. Looking at this map, the apex of the Doctor 
vein crosses th.e west end line of the DDctor location, and passes 
eastward through that location. The apex of the Jack Pot vein is 
in the Elizabeth Cooper territory, and a little iiorth of the Doctor 
location, at the west end Une of that location, and enters the Doc- 
tor location a short distance east of the west end line of that loca- 
tion, and through the north side line. Accepting this statement of 
fact in respect to the position and extension of thèse two veins, 
it seems that the complainant has not the apex of the Doctor vein 
or of the Jack Pot vein at any point within its location. 

Upon the complainant's case as presented, and without referriag 
to the défendants' attitude in respect to the condition of things 
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underground, thèse two veins côfiaing together on their dip within 
the territory o£ the Mountain Monarch, the ore will belong in tliat 
territory to tlie owner of the apex of one or the other of thèse veins. 
The complainant, not asserting or claiming title through and by 
meanS of the apex of one or tHè other of the veins, f ails to show 
titiè as to either of them. Aëcordiug to the complainant's state- 
ment of the position of the Jacîç pot vein, the Doctor location would 
hàvé no right to foUow that vein into the ground in controversy. 
That right would be in the oWners of the Elizabeth Cooper loca- 
tion; and the Doctor locatorsj the respondents in this bill, would 
hayé; a right, owning the apex within their territory, to follow the 
vein into the ground in controvérsy, subject to the prior right of the 
Elizàtiçth Cooper locators, assumihg that to be the older of the two 
locàtioris. 

In othér wordg, upon tlie càsè as stated h/ the complainant, the 
ow^iersiiip bf this ore stàhds between the Elizabeth' Gooper people 
and the, Doctor pëople, andnot between the complainant and the 
Doctor pébple. The existence pf thé Doctor vein and its continuity 
to the place in. Conttdvérsy séeins hot to be questioned by the com- 
plainant. Çompliaînàni: reliés èntirfely upon thè circunistance, which 
it allèges to bè true, thât there are two veins in that locality which 
y.riiite at the tenth levëï, br bet^veen the tenth and twelfth leVelSj 
in the Mountain Monarçh territory. So ilnderistood, the right is hot 
withi; th*^ 'complainant in either case. It mùst be with the owners 
of the îilizabeth Coopeï oï '^vith the o\*^ners of the Doetor cMm. 

In thiis view, I think the iijotion for injunction should be denied. 
As thé 'prcn'ildstancè of thé lOôktioh' and Situation of thèse veins is 
perh[à;ps n'()t very fully'éxplained, br not as fully explalined as it may 
be at Boime other timë, this rli],ihg tvill bë siibjeet tO'the right of 
the cbmpainapt to rériew its itiotion, if âny ditîét'ent condition of 
attair^ 'fehall bë ^efel^pëd in 'thè' territory; ihcbntroversy. 

On Motion for Eeheàring. 

SALtEÎ*T, Distriél Judgé (orally). : This is ai bilï tb enjoin work 
in a Mhé. ^ A inotion for injunction tvàs liéa:rd laïid' denied at this 
term. Cotih^eî hàvë t^ithin a few Ûàfs back reai^guëd the questions 
présente^ in tfaé recoi^^. In this àrçùiïient it apîpèars that the opin- 
ion réndëredb^ the ébur| at the flrSt hëaring wai nbt ùnderstood 
by counM. Conlpiaiiikht is the ownei* of a claim câïled the ''Moun- 
tain TMdii^rçh,*',aiïd at sbnie smàll distancé Sduth'iif that location 
there is anbth'ër locatità called the"Doçtor," Whibh is owned by 
respondents. It is shôwri iù the rêbbfd that reàpqûdents hâve fol- 
lowed à yéin upon their location ^hich haS a'dîp to the north, 
thrbùgh ' aiid àcrpss an interveniri^ claim caifleà' the "Elizabeth 
Cooper,'* aQtfiihto thë territory of thë Mountain' Monarch location. 
'Cotnplaiïiâiit''âssèrts that' there is anbther véin having its apex in 
the Elizabetïl Cooper location, and àt febme distance east of the west 
end lihe bf tiie Doctor location, and there entëririg' the Doctor loca- 
tion. "ThiM last-irientîbkëd vein is called by cbmplàinant the "Jack 
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Pot" vein. Coinplainant's theory is that this vein unités with the 
vein found by respondents, and called the "Doctor" vein, at a con- 
sidérable depth from the surface, within the Mountain Monarch 
j^round, and in the neighborhood of the tenth and twelfth levels. 
The situation, then, as put by the complainant, is that there are two 
veins, uniting in their descent into the earth, within their territory, 
and the apex of one of those veins is in the Doctor claim, and the 
apex of the other of the veins is in the Elizabeth Cooper territory. 
This is the state of aflairs at the west end of the Doctor claim, and , 
for 200 feet east from that point, which would cover the ground in 
controversy in the Mountain Monarch claim or some portion of it. 

The décision of the court at the first hearing was that the com- 
plainant, not having the apex of either vein, was in no position to 
claim the ore in its ground, whether it should be in one vein or the 
other. That ruling is based upon the last clause of section 2336 of 
the Revised Statutes, which déclares: "Where two or more veins 
unité, the oldest or prior location shall take the vein below the 
point of union, including ail the space of intersection." Under this 
statute, it was said that the controversy must lie between the own- 
ers of the Elizabeth Cooper territory and the owners of the Doctor 
territory, and that would dépend upon whether the one or the other 
was the older location, because this statute says that, in case of the 
union of veîns in their descent into the earth, the oldest or prior 
location shall take the vein below the point of union. That is the 
matter which counsel seem not to hâve understood. 

The last argument by coniplainant's counsel was directed to the 
question whether the Elizabeth Cooper locators could claim the ore 
in the Jack Pot vein because of the location of their claim in such 
manner t*hat the apex must traverse the claim from side to side, 
and not through the end lines. That is a matter of which we are 
in no situation to speak. The owners of the Elizabeth Cooper claim 
are not parties to this suit; therefore they cannot be heard in this 
suit to say whether the position of the vein is hère or there in their 
location. Whether it be true that the Elizabeth Cooper claimants 
may follow this vein called the "Jack Pot" into the depths of the 
earth, and under the Mountain Monarch location,- or not, as between 
thèse parties the resuit is the same. If the Elizabeth Cooper people 
are not in a position to follow the Jack Pot vein under the Mountain 
Monarch location, and if that be the elder location as between that 
location and the Doctor location, then the Doctor location may hold 
the ore under that branch of the vein which outcrops in its territory, 
Nothing is alleged against the outcrop of the Doctor vein. It ap- 
pears afflrmatively in this record that it foUow'é the course of the 
location across the western end line of the Doctor' claim, and for 60O 
feet east from that point. So that the proposition declared at the 
flrst hearing is still true, — the OWnership of the ore in question 
under the Mountain Monarch location is a matter which may be in 
issue between the Elizabeth Cooper people and the Doctor people, 
but no issue can be raised in respect to it by the Mountain, Monarch 
people, froin the facts as shown in this record. The motion for re- 
hearing will be denied. . 
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KYAN v.^IIyLIAMS et al. 

(Circuit Court, E. D. Virginia. January 15, 1900.) 

1., Prkliminaby Injunction— GRQUiNps— Anticipating EnactmbntofStatute. 
A court of equity will not graift a preliminary injunction, on the applica- 
tion of a minrtrlty stocltliolder'lt a railrbad company, to rèstrain the ma- 
jority f rom consolidating the company with others, or from talîlng measurea 
to that end, in anticipation of the passage of a law by a state législature 
i, whieh will authorize such consolidation, where it is alleged and admitted 
' that under exlsting laws it cannot. legally be efCected. 

2.^0JiJPORATIONS— 8AI.E OF JPKOPPRTTt-PuRCHASE BT DlRBCPOR. 

The fact that the purchaser of property from a corporation Is also a 

stoekholder and director of the Cirpôration does not render the transaction 

'*• ivold, although it may cast Upon hîm the burden of sustàining It by show- 

ling that the sale waS proper, faîr, made in good faith, and for an adéquate 

considération. . i 

S. SAWEn-BniT BT .MiNOBiTT Stockhombrs— Prbltminabt Injunction. 

Qn; an application by a minorlty stocliholder for a preliminary injunctlon, 

re^tràînlng certain action by the mâjorlty pending the litigation, the rights 

and Itltérests of ail the stoclîholdërs must be talsen into considération; 

. anèrtcherelt appears that complalnant owns less than ohe-fifth the stocli, 

, i aiMl tbat tl^e contemplated action, is approved by vlrtually ail the other 

, stock^ipldera, to warrant the grî^^i^lng of the injunctlon it must clearly 

;,â,ppe£tif tobe necessary to the proyction of complainan.t's rights, and that 

" itS'isSuance will not resuit in greater injury to the rights of the mâjorlty 

ifhan its refusai wlU ifo hls own. 

In Equity. On application for preliminary injunction. 

Bernard Carter, W. L. Marbury, W. H. Page, Jr., and D. Lawrence 
Gronerj for complâinant. 

' GoWéh, Gross & Boïid, Leigh R. Watts, Henry & Williams, L. L. 
te^is,àna Edgar Allàn, for défendants. 

y^ApJ^ILJj, District Judge. Tliis cause is now before the court 
up^n ài^ application foi! injunction, and heard on bill, answers, affl- 
davïts pîi ^itnesses, and the exhibits flled. The answers deny gener- 
ally the ailegations of the bill, and particularly that ànything has 
bèen dppe or conteçiplajted detripiental to the interests of the com- 
plainànt, (jr pf the company in which he is largely interested; on the 
eontraiy, respondents insist thajt the complalnant has been greatly 
benefited by what has thus far transpired, and that his interests will 
be yet fuifther enhanced if their plans and purposes are not interfered 
with. Ttiey deny ail ipanner of >yrongdoing imputed to them by the 
complain^t, ajad aver that, so far from having done ànything of 
which he^ i^piild justly complain, they hâve exhausted every effort to 
harmonizewith him,,and secure his coopération, and, failing in that, 
to hav^ h^çj^name a figure at which his holdings could be obtained. 
The con?^pla|i^n9,nt admiTtfl, for ttie purposes of this' motion, as to ma- 
tçrial naat^eçs in which thç aven|:ients of the bill are positively de- 
mèd by the ansTfvers and affîdavits flled, until proof is taken the court 
cannot grait the reliçf as]ked. But he insists that upon the plead- 
ings accpraing to the dP^fendants' own showing an injunction should 
now be awarded: First. To rèstrain the Seaboard & Boanoke Rail- 
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road Company, its offlcers and agents, from entering into any agree- 
ment to consolidate, or do anything to consolidate, said Seaboard & 
Eoanoke Kailroad Company with or merge it into any of the corpora- 
tions named in the bill, or from in any manner becoming a party to 
or doing anytliing to accomplish tiie scheme of consolidation therein 
mentioned, or consenting to, permitting, or allowing any mortgage to 
be placed upon the property or franchises of the said Seaboard & 
Eoanoke Kailroad Company for the purpose of securing any bonds that 
are to be issued as a part of its said scheme of consolidation ; the con- 
solidation of the roads sought to be prevented by injunction being 
those of the Seaboard Air-Line System, containing some 1,000 miles 
of road, the Georgia & Alabama Eailway, about 457 miles, and the 
Florida Central & Peninsular Eailroad Company, some 978 miles, 
aggregating 2,435 miles. Second. To restrain the said Seaboard & 
Eoanoke Eailroad Company, its oflQcers and agents, from making sale 
of, or doing anything to consummate or perfect a sale of, 7,422 shares 
of stock of the Ealeigh & Gaston Eailroad Company, owned by said 
Seaboard & Eoanoke Eailroad Company, and alleged to hâve been 
sold to Middendorf, Oliver & Co., and to enjoin and prohibit the dé- 
fendant J. W. Middendorf from doing anything in his individual 
capacity, or as a member of the ûrm of Middendorf, Oliver & Co., 
mentioned in the bill, towards the consummation of any sale made to 
liim or his said firm of said 7,422 shares of stock, and from accepting 
any transfer or assignment of the certiflcates of said stock to himself 
or his said firm, and, if already issued to either, to enjoin and re- 
strain them from making any sale, assignment, or transfer thereof. 
To the considération of thèse two questions 1 shall address myself . 
The complainant seeks the intervention of the court as a minority 
stockholder in the Seaboard & Eoanoke Eailroad Company (one of the 
roads in the Seaboard Air-Line System), and insists that the 7,422 
shares of stock held by that company in the Ealeigh & Gaston Eail- 
road Company, alleged to hâve been sold to Middendorf, Oliver & Co., 
gave it the lawful control of the latter road, and in that yvaj the con- 
trol of the entire Seaboard Air-Line System ; his contention, in effect, 
being that, the défendants Williams and Middendorf and their respec- 
tive flrms, and a syndicate controUed by them, having acquired con- 
trol of a majority of the stock of the Seaboard & Eoanoke Eailroad 
Company, improperly voted the stock owned by that road in the Eal- 
eigh & Gaston Kailroad Company, and subsequently improperly sold 
said 7,422 shares, whereby the Seaboard & Eoanoke Eailroad Com- 
pany, in which the complainant was largely interested, lost control 
of the Seaboard Air-Line System, and that said Williams and Midden- 
dorf and their said flrms and syndicates further proposed to con- 
solidate the roads of the said Seaboard Air-Line System, a most 
valuable property, regardless of his (complainant's) rights, with the 
Georgia & Alabama Eailway and the Florida Central & Peninsular 
Eailroad Company, as aforesaid, two undesirable properties, which 
they also owned, and in which the complainant had no interest, to 
the virtual destruction of his property. The complainant insists that 
the interests of Messrs. Williams and Middendorf, and those acting 
with them, in référence to the three railroad Systems sought to be 
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lîrougj^t l^tQ, consolidation, are such; as to make said Williams and 
]^id(î^njiîorf, ap^tlié présent représentatives of the jnaJQrity of the 
stpçjfhoiders in the said Seaboard, ^Éoanoke Railroad Company, im- 
proper pensons to act in that capacity ; that tbeir duty, as oflfîcers of 
the Seaboard & Roanoke Eailpoaà .^mpany, is entirely incompatible 
with that.of directors and manage;« of tbe Georgia & Alabama Eail- 
way jiEin,d the Plorida, Central &fPeninsularRailroad Company and 
controïlers of the syndicate owiiipg said roads, it being manifestly 
to the interests, as çqmplainant ql^-ims, of the two last-pamed roads 
to befiorp^ a part of the valuable g^bbard Àir-Idne System,, controUed 
and owned, as he claim^jl^y the ^eabo^rd & Roanoke, Railroad Com- 
pany, a,i;id that they, s^id Williams ià;id Jiliddendorf, having combined 
to const;itute themselves à majority, jn ordertpcontrol the said Sea- 
boardj,^ Boanoke Eiàilroad Company jie they see fit, are, for ail pur- 
posés, thf çorpoi'ation itself, and aasmne the trust relation occupied 
by it to its stockhpIdeFS. In support of this position, complainant 
cites, among others, the, f ollowing authorities : EiTin t. Navigation 
Co. (Ç. C.) 27 Fed. 625; Farmers' Loan & Trust Co. v,,New York & 
N. R,jj(jîp.,:i50 N. Y, 410„430„ .44 N. E. 1043, 34 L. R. A.JQ. li should 
be hi)^x\e.Ju miud that the c^se is ppt now being heî^rd upon its merits, 
aujà no intimation is intended to be e^pressed herein upon any ques- 
tion iOfiJa^pr |f act properly determinable at that time. The only 
matter, npw tp be considered is whether a proper case has been made 
for grantjng an injunctipn upon either of thetwo grounds urged. The 
righti» of tlj,'^ parties ultïmately wUl in no manner be affected by either 
grant|ug or refusing the injunction. New MemphisXjas & Light Co. 
v. City.pf kemphis (C. C.) 72 Fed. 953; Hayden v. Directory Co. (C. C.) 
42 Fe^v^*rfe;, Buskirk V. King, 2^ IJ.,S. App! 607, 18 C. G. A. 418, 72 
Fed. 2^. 1?hjç principles of law controlling at a hearing on its merits 
are différent Irom those applicable to this motion. It may be con- 
ceded thàt,a minority stQckholder ha^ the right to seek the inter- 
A'ention 0t a court of equity against the acts of a majority when such 
are ultpa vires, fraudulent, or illégal. The measure of relief afforded 
will,rpf course, dépend upon the faots.: Pawes v. Oakland, 104 U. S. 
450, iat, Fd< 827; Shaw v. Davis, 78 Md. 308, 316, 28 Atl. 619, 23 
L. R. A. 294. Whether or noti an injunction should be awarded ijs a 
matter adàte^sed to the sound discrétion of the court, and in its exer- 
cise ail of,i:he circumstances mustbe takeninto considération, not 
only the ^^j^age that may arise to Qie complainant by reason of its 
refusai, .l^iilt:' the dainage likely.tp resuit to the défendants from its 
issuançe. i ilf there is greater likelihood of damage from the latter 
than fi\^ ^piiiirii^rj the injphction shovild, as a rule, be çefused. Fost. 
Fed. Praq, i,?ïî3^andiç^ses;cited.' ; r . ,; 

On the flj^î'gronnd oïv whi,Çih th© injunctjLon is sought, complain- 
ant ïn^î^tSvjlfet the chartpr.ipfthçi Seaboaird & Roanoke Railroad 
C6ii:jLp.à,ny âogs | pot auth,prize : its ; merger with any othpr company, 
and t^eréfp^e^ in ,the aj^^eppe of an act ofthe législature, the con- 
teinplated;Eeoj(i^o|,j^atiQni.Çan,not hÇiientered Intoby that road, and 
thati£tll,îg,p^Si^îid dp company and its offl- 

ceriito ii|at epii shouid be fprt,h^i$li: ^njoined. . In answer to this 
cp^^eptij()ii;,j;çspppdeBts admi,t;thatiuo,|authority exists for the pro- 
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posed consolidation, and, moreover, say none is contemplated by 
them. Complainant insista, on the contrary, that every act of the 
défendants indicates a détermination to efifect the immédiate con- 
solidation of the roads as soon as authority can be obtained from 
the législature of Virginia, and that, unless the court intervenes at 
this time, the authority will be given, and such action taken, before 
resort to the court can be had. However apprehensive complain- 
ant may be, it does not appear that such an emergency exista as 
would warrant the court's interposition by the extraordinary rem- 
edy of an injunction. If no authority exists to consolidate, and this 
is conceded, then the merger cannot lawfully be entered into; and 
no damage, certainly irréparable in character, can be sustained by 
the complainant as the resuit of the défendants' effort to do a vain 
thing. To grant an injunction in anticipation of a possible injury 
to arise under a law that may never be passed, is, to say the least, 
unusual. What complainant's rights may be, and what relief 
should be afforded him in the event of the passage of such a law as 
he contemplâtes, cannot now be anticipated. Many questions may, 
and in ail probability will, then arise that are now foreign to this 
case upon the présent condition of the pleadings. The power of the 
législature to act, the effect of the law as passed, the character of 
the action taken, the competency of those acting, the bona iides of 
the acts performed, and many such like considérations would then 
hâve to be taken into considération. 

The second ground on which the injunction is asked to enjoin the 
sale and transfer of the 7,422 shares of stock in the Raleigh & Gas- 
ton Kailroad Company, heretofore held by the Seaboard & Roanoke 
Railroad Company, présents a différent and somewhat more diffl- 
cult question. Complainant insists that the sale of this stock to 
Middéndorf, Oliver & Co. was but a part and parcel of a scheme of 
the défendants to maintain control of the Seaboard Air-Line System 
in drder to put it into consolidation with the other two lines men- 
tioned; and that the sale was interided, and its effect was, to re- 
duce the Seaboard & Roanoke Railroad Company from the position 
of the dominant corporation iii the System to merely one of the sub- 
ordinate roads, ând to give tlie Raleigh & Gaston Railroad Com- 
pany, in which the complainiant owned but a few shares of stock, 
the superior position tberetofore occupied by the Seaboard & Roan- 
oke Railway Company. The reasons for this sale and its legality 
can oùly be settled when the case is determined on its merits. For 
the présent it may be said that the défendants vigorously deny the 
motives ascribed to them by the complainant, and insist that a 
valid reason existed for the disposition of the stock, and that the 
price obtained for it was a fair one, and the sale in ail respects bona 
flde. Should the court, by way of injunction, at this time seek to 
annul the sale and direct the control of said stock, in passing it may 
be said that it does not appear to the court that by the sale of 
thèse 7,422 shares of stock of the Raleigh & Gaston Railroad Com- 
pany the Seaboard & Roanoke Railroad Company thereby lost con- 
trol of the former road, though it does seem that by reason of the 
previous issuance and sale of certain treasury stock of the Raleigh 
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&.QastQnRailroad. Company bj that road, assented to, it is true, 
by tii^'îiëfëiadants, reptëSenting & Èoànoke Kailroad 

G6kp^}^, tte làtfer coUpâny ceàèed io bave a inàjority of the Ka- 
le%b « Gàsito'n Éailroad Compaûy'S stock. Howeyer wrong this 
act may'h.aVe been, it çannot be;retnedied on tbis motion, if, indeed, 
at àlïiii this càse^ and withinthîèjùrisdîctipn, the Raleigh & Gaston 
Eailroad Compaiiy beirig a! Coéppration of the state of North Car- 
olina. It will be concëded thàt ordînûrily a corporation, acting uy 
its directors and stockholders, can dispose of one of its assets; for 
example, stock held by it in ànother company. In a word, such a 
sale, if bona ûde made to a persdn compétent to purchasé^ and with- 
out.any frand, is valid. Thé,fa:ct that J. W. Middendorf happened 
to be a director of both the Seàboard & Eoanoke and the Ealeigh 
& Gaston Eailroad Companiesiand a member of the firm of Mid- 
dendorf, Oliver & Co., making the purchase of the stock, does not 
necessarily render the sale of the stock to them vôid, however much 
it may throw upon him and ttiem the burden of showing, in order 
to sustain the transaction, thât thé sale was free from any taint of 
wrongdoing, bona ûde made, and for a fair considération. Gas 
Co. ,v. :Serry, 113 U. S. 332, 5 ëup. Ct. 523, 28 L. Ed. 1008; Lea- 
venworth Co. Oom'rs t. Chicago, E. I. & P. Ey. Co., 134 U. S. 
6&8, 707, 10 Sup. et. 708, 33. L. Ed. 1064; Thomp. Corp. § 4059, 
and cases cited. The facts that this sale was ratifled by the stock- 
holders ôïeâch company, that the défendant J. W. Middendorf was 
one of six directors in one of the roads and one of seven in the other, 
and that the purchase Was made, not by him individuàlly, but by a 
firm of Which he was a member, are circumstances to be taken into 
accoùht in determining the proper exercise of its discrétion. When 
it is remembered that the firm ôf Middendorf, Oliver & Co., only one 
member of whîch is before the court, will bave tied up by the issu- 
ance of the in|i;inctiOn prayed for. the large sum of |742,2O0, that of 
itself should taake the court proèeèd with great caution, ànd only 
give the relief asked vrhen }t is iàanifestly necèssary to protect and 
préserve complainant in his'nghts. 

Upon the tvhôle case my Conclusion is that the circumstances do 
not justify grànting the in juncfion asked; that the probabilitv of 
irréparable damage to the èomplainant from a failure to awaru the 
injunctiop is at least no greater thah the injiiry likely to resùlt to 
the défendants should. it be awàrded, if, indejea, so great To the 
présent time the complainant does not appeàr to hâve been seri- 
oûsly damàged, ànd I dbubt not but with this suit, comprehensive 
as it is, with ail the parties before the court, charged with notice 
of his claim; ' serious in cbaraçte)^,.and affectiiig ail of the property 
and estaté of the Seàboard .Sç Kôahoke Eailroad Company, and at 
least ail of the parties to this cause dealing witjti said property, that 
his rights cahaiid will fee fully\|)rp:tected, Tiie rights of the other 
persons interested in thelitijgation should not be oyerlooked, and 
e^pecially is this true in 'a case in which a minority stockholder is 
insisting uiion a course to secure his rights. believedby practically 
ail of his eo-stockholdérs to be inimical to and utterly destructive 
of theirs. The complainanfs stock, according to the présent ,mar- 
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ket value, is worth |20O per share (the par value being $100),— that 
is, $491,200; whereas that of the other stockbolders who oppose 
wliat complainant wishes is worth some $3,285,001). This rel'ers, 
of course, only to holdings in the Seaboard & Eoanoke Eailroad 
Company. When the interests of those that may be seriously af- 
fected by the injunction în the other roads of the Seaboard Air- 
Line System, of the Georgia & Alabama Eailway Company, and the 
Florida Central & Peninsular Eailroad Company, proposed to be 
Consolidated with, are taken into account, the amount reaehes to 
many millions of dollars. The other stockholders in the Seaboard 
& Eoanoke Eailroad Company, who believe that $200 is an excellent 
price, hâve the right to expect the court to cautiously exercise the 
discrétion asked in an effort to protect a stockholder owning less 
than one-fifth in amount of the company's stock, when by so doing 
theirs may be seriously affected. The preliminary injunction 
prayed for will be refused. 



RYAN V. WILLIAMS et al. 

(Circuit Court, E. D. Virginia. February 10, 1600.) 

Preliminary Injonction — Grodnds — Invalidity op Statuts. 

A court will not grant a preliminary injunction on tlie ground of the 
Invalidity of a statute, where the question is one of the important Issues 
to be determined when the case Is heard upon the merits, aud where It 
appears that fuU and complète relief can be afforded complainant by the 
final decree. 

In Equity. Subséquent to the former hearing herein on complain- 
ant's application for a preliminary injunction (100 Fed. 172), the gên- 
erai assembly of Virginia passed an act authorizing the consolidation 
of railroad eompanies, and flxing the rights of dissenting stockhold- 
ers. Cbmplainant, by a supplemental bill, set up such statute, alleg- 
ing its validity, and renewed his application for a preliminary injunc- 
tion. 

Bernard Carter, W. L. Marbury, and T). Lawrence Groner, for com- 
plainant. 

Cowen, Cross & Bond, Legh E. Watts, Henry & Williams, L. L. 
Lewis, and Edgar Allan, for défendants. 

WADDILL, District Judge. This court, in its written opinion, 
filed herein on the 15th day of January, 1900, gave its reasons for re- 
fusing at that time the injunction prayed for by the complainant, and 
under the principles therein stated governlng the granting or refusai 
of injunctions does not think that the injunction should now be 
awarded. The complainant to the présent time does not appear to 
hâve sustained any damage, and the danger of his so doing in the 
future, or of such damage being irréparable or irrémédiable in char- 
acter, does not sufflciently appear to warrant the court's interposi- 
tion by the extraordinary remedy of an injunction. In this case, 
100 F.— 12 



178 100 FEDERAL REPORT'BR. 

where a minority;8toçkholder is seeking tô enjoin a company of whicli 
he is a member àtaa ïiis co-stockliolders from doing an act which they 
conceive to be bénéficiai to their interest, two things, at least, sbould 
appear, viz. that thepe is urgency for the action, and that the com- 
plàinant's right to thë relief sought is clear. I cannot say that either 
of thèse conditions exists. Complainant insists that the défendant the 
Seaboard & Roanoké Eâilroad Company cannot consolidate, and that 
its efforts so to do are tiltra vires. The détermination of this latter 
question at this time involves the court's passing upon the validity of 
the législation of the states of Virginia and North Oarolina on an ap- 
plication for a pfeliminàry injunction. A court should seek rather to 
carry ont than impedè the législative intention, and only in a plain 
casé of invalidity should an act of thè législature be set aside in ad- 
vance of a hearing on the merits, where that question is one of the 
important issues inyolved, and its correct détermination can be 
deflnitely settled at the final trial. As heretofore declared, I doubt 
not but that in this suit, comprehensive as it is, with ail parties in 
interest before the court, f uU and complète relief can and will be 
afforded complainant, and that regardless of anything containcd in 
the act of the Virginia législature, pagsed since its institution, vv^here- 
by complainant's rights and remédies are sought to be prescribed. 
The preliminâry injunction prayed for will be refusedi 



DEFIANCE WATER CO. v. CITY OF DïfFIANCE et aL 
(Circuit Court, N. D. Ohio, W. D. March 16, 1900.) 

■.;■-■-.... ",.;V ,' ' Na'1,473.' ■ ^^i'-' ';'■■ 

PBDKRAIj CoUBTS^-rpENDBNCT OF SuiT lî? StATE CoUBT-^StAT OF PrOCEEDINGS. 

The pendency of a wH Inastate court, where tjiat pourt bas not taken 
^possession or contrql of any pïopertjrfbr the purpbses of silch suit, Is not 
'ft bar to the proseôution' of a suit Itl a. fédéral' c6urt Involvlng the same 
' SubSect-matter, and affbrds no gionad upon whlch'the latter court can 
rlghtfuUy order a stay of proceedlngs to favor those in the other juris- 
dlctlon.1 

In Equity. On motion by défendants for a stay of proceedings. 

Henry & Robert Newbégih, for complainant. 

Harris & Cameron and Geo. T. ^lÉ'arrell, for défendants. 

SEVËRÊNS, Circuit Judge. lii this case th.e" défendants haye 
moyedfor a stay of prpçeediiigs tô àbide thè' décision of the staté 
courts of Ohio of a case tï^ere pen^ihg betweeri; thèse parties, involv- 
lng the lûerits of the j)resènt cpntrôyersy, TbiS motion is based upon 
the ground that, the ètiit in the stfite court hâving'been first corn- 
menced, that court had pfetaihéd jurisdiction bf the subject-matter, 
ajid that this court ought hot to prôçeed veifh the présent case untU 

1 As to jurlsdlction as afléctéd by possession of the subject-matter of con- 
trorersy, see note to Adams V. Trust C6., 15 0. 0. A. 6. 
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the détermination of sucli former suit. It is undoubtedly the rule 
that, where either the state or the fédéral court has, in a case 
pending before it, taken control of certain property, whieh it re- 
tains for the purpose of subjecting it to a final décision thereof, the 
fédéral court in the one case or a state court in the other has no right- 
ful authority to disturb that possession; and the détermination of 
the court thus having possession will flnally détermine its status. 
So, also, it has been determined in the fédéral court that when a final 
judgment has been rendered therein in a case which binds one of the 
parties to such judgment the fédéral court will enjoin the defeated 
party from prosecuting a suit in the state court for the purpose of de- 
prlTing the other party of the fruits of the judgment. Probably the 
same rule would apply where a judgment has been rendered in a 
state court, and the defeated party was seeking to defeat the other 
party through a suit instituted in the fédéral court. On the other 
hand, the rule is well settled that, where there is a mère controversy 
between the parties without the possession by the court of any prop- 
erty taken under its control for the purposes of the suit, the pendency 
of a suit in the state court involving the same subject-matter is no bar 
to the prosecntion of a suit in a fédéral court. See Bail v. Tompkins 
(C. C.) 41 Fed. 486, where the distinctions are pointed out, and 
Morris v. Lindauer, 6 U. S. App. 510, 4 C. C. A. 162, 54 Fed. 23; 
Rothschild t. Hasbrouck (C. C.) 65 Fed. 283. It foUows that the 
complainant in this case has the right to proceed with the suit in 
this court, and the court is bound to entertain such suit in the or- 
dinary course. While this court will not go out of the ordinary 
course of procédure for the purpose of expediting the case so as to 
anticipate a judgment of the state court, it has no authority to hinder 
the plaintiff in bringing the case forward to judgment for the purpose 
of favoring proceedings in any other jurisdiction. The plaintiff will 
theref ore be at liberty to enter the usual order for the taking of testi- 
mony under the rules, andj if it shall be found that the time thereby 
provided for the taking of testimony is too short, application may 
hereafter be made for an extension of time upon sbowing sulHcient 
cause therefor. 
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ULMAN et al. v. CLARK et al. 

(Circuit Court, D. West >îirglnia. March 31, 1^.) 

1. New Trial— Verdict— SuFFtCtENct of Evidence. 

Where the évidence is ebnfllcting, It is the duty of the court on a motion 
; for a new trial to weigli the factS; and set aslde the verdict if It is against 
the weight of the évidence. ,: , 

3. BOUNDARIES— 'GONFLICTING OAM.er^RBLATIVœ ImpOHTAKOE. ' > 

In locating boundaries, resort TjvlUbe had first to natural boundaries, 
next to artiaclal marks, then to aàjacent boundaries, and last to courses 
and distances; but, i( it appear.that a mistake has b'een made, an inferior 
means of location vs'lU contfél'alliigher one. • ' 

8. Samb— Location OF Corners:' ' 

A boundaty was describéd «is running down a streâln to certain trees 
at its mouth, but the mouti of the stream was not called for as a corner. 
The Une, rua according to ,tbe palls for courses and distances, did not f oUow 
the stream, but ran to tréès marked to correspond wlth the calls. Held 
that, In determinlng the loéàtibn of the corner, the call for the mouth of 
the stream iBhould be aisregarded. 

4 Samk— Location op Lises.' 

If the call for a Une tô follo-w a stream does not call fot its meanders, 
, and the call fpr the stream conflljets wlth the call by courses and distances, 
the call for the magnetlc Une wili control. 

5. iBamb — Marked , Objects-^Description. 

Marked trees which indicate the flxed boundaries o| , land held by co- 
termlnous O'vi'ners wlil not be departed from, though shch boundaries, in 
thelr descWptive eharacter, do not agrée wlth the mtirked objecta called 
for in the survey. : * ; ' , 

6. Hamb— Location of Corneb— Confi.icting CAtts. 

A survey describéd the flfth Une as rUnnlng down a stream, thereby 
flxlng the end of the fourth Une at its Intersection wlth the stream, and 
greatly reduclng the length of the fourth Une as describéd by course and 
distance. The survey alsO eallfed f or the fourth Une to terminate at marked 
Objects, which were fouhd àt à point elosely çorrespondlag -ivlth the course 
and distance caUs. SeU that, in flxlng the corner at the end of the fourth 
Une, the calls for the streain should be dlsregarded. 

7. SAMB— SUFFICIKNCY OF EVIDENCE. 

An anclent survey describéd the flfth Une by course and distance, and 
also called for It to f oUow a stream to its mouth, to a corner indicated by 
marked trees. To foUow the stream, the Une would be shorter than the 
caU for distance, at right angles wlth the describéd course, and the tract 
would Include but one-half the amount of land describéd. By running the 
Unes by courses and distance, disregarding the calls for the stream, it 
would correspond with a plat oî the anclent survey, and Include the amount 
of land describéd. Marked trees were found one-elghth of a mile from the 
mouth of the stream, but there was no évidence that they were marked 
for the anclent survey, or were not marks on some other survey. Trees 
properly marked were found near the corner as Indicated by the course 
and distance caUs, and the slxth Une running from thèse trees was found 
marked for some distance. From the plat of the anclent survey, It was 
apparent that the surveyor was mlstaken as to location and course of the 
stream. HeW, that the corner oa the Une as describéd by course and dis- 
tance, and not the corner on the stream, was the true corner. 

8. Same— Adjoining Survey— Priortty dp Survey. 

If the Unes of an elder survey can be established by its Unes and corneTs, 
and the Unes and corners confllct with an adjoining survey, the Unes of the 
adjoining survey must give way to the Unes of the elder survey. 



ULMAN V. CLARK. 



181 



SaMB — ACQUIESCBNCE IN BOUNDABY. 

If an owner, who is Ignorant of the trne boundaries of his land, by 
mistake acquiesces in a line as a boundary, he and his grantees are not 
thereby precluded from af terwards clalming to the true boundary. 

In Ejectment. 

The followlng are the maps ref erred to in the opinion : 




Taylors 0/^i(iiN/\L Map. 
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Note une J\,BMCyAAfAyM And A. Ci-fliMEo by OErçNDAHW^ 
VEf^OfCT Lime. , ^^ ,.,.v.,_y:..:.:j4i^-.Mii;2t^;±.*s-.^ 



Okey Johnson, Flournoy, Pdce & Smith, and Mollohan & McClin- 
tic, for plaintififs. 
Brown, Jackson & Knight, E. W. Clark, Jr^, and A. W. Reynolds, 

for défendants. ir; ,,,;.,: .- 

JACKSON, District Judge. This cause having been tried at a 
former term of this court before a jury, a A'erdict was returned for the 
plaintififs, flnding for them a certain portion of the 150,000 acres of 
land, which is supposed to be about one-half of the amount demanded 
in the déclaration of the plaintififs. Upon the retum of the verdict, 
and before any judgment was entered thereon, a motion for a new 
trial was made by the plaintiffs, and to set aside the verdict, upon 
two grounds : 
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"(1) Because the findlng of the jury in locating the flfth line ot the survey 
f rom D to K, as laid down on the trial map, and not f rom D to E, was contrary 
to the law and évidence, and contrary to the court's instructions. (2) Because 
the court erred in admittlng the reports of Survey ors Xybrook and Vawter." 

The flrst reason assigned for setting aside the verdict involves two 
questions: (a) Whether the finding of the jury was contrary to the 
law as given to them in the instructions of the court; (b) whether the 
verdict of the jury was contrary to the weight of the évidence. 

I will consider flrst the ground assigned in support of the motion, 
that the verdict was contrary to the évidence. It is a well-settled 
principle of law that, where a jury returns a verdict that is elearly 
against the weight of the évidence, it is the duty of the court to set 
the verdict aside and award a new trial. It is equally well settled 
that the verdict will not be set aside, as being contrary to the évi- 
dence, where there is a slight prépondérance of évidence against the 
verdict. When the conclusions of a jury are founded on insufflcient 
évidence, or contrary to the instructions of the court, or arrived at 
by compromise or lot, thèse are always grounds for setting aside the 
verdict. Thèse are weU-settled principles of law, and it is not neees- 
sary to cite authorities to sustain this position. Upon a motion for 
a new trial the court is to weigh the évidence, where it is conflicting, 
and if, in its judgment, it is jnanifest that the weight of the évidence 
is against the verdict as returned by the jury, its plain duty is to set 
it aside. While it is conceded that it is tlie province of the jury to 
ûnd the facts, it is nevertheless the duty of the trial judge to see that 
the action of the jury is intelligent and just in the exercise of this 
functibn. This is a judicial discrétion with which every court is in- 
vested, and which gives the trial judge a salutary supervision over 
the verdict of a jury; but it is a discrétion which should not be 
abused, and should only be exercised to further the ends of justice. 
Adopting the principles of law as announced, for my guide, I will pro- 
ceed to disouss tlie évidence, which is somewhat conflicting, upon the 
vital question of the location of the survey upon which the jury re- 
turned its verdict. 

It is to be observed that the survey made in this case bears date 
in 1794, and the grant was issued upon it the 20th of March, 1795. 
The survey was made when the country in which the land lies was a 
dense wilderness, and at a time when it was not actually inhabited 
either by the white men or Indians, but when it was subjected to the 
incursions and déprédations of the Indians who occupied, and had 
nearly the suprême control of, the cO'untry adjacent to the lands in- 
volved in this controversy. This is not only an historical fact, but 
there is évidence in this cause tending to show that such was the con- 
dition of the country at the time Taylor made his original survey flled 
in this case. I allude to this merely to show the difflculties which sur- 
rounded the surveyor when he made this survey. There is évidence 
in this cause of a tradition that existed in this country that tends 
to show that while Taylor, the surveyor, was surveying the lands in 
controversy, he was unable to complète his survey for the reason that 
he was driven off by the Indians when he was running the sixth line 
of the survey. 
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The beginning corner of thisisurvey, as well as the second; third, 
and fourth corners, are con'cêded -to be loca,ted Wheré tbe plaintiffs 
claîm them. Oh the trial map In tHis cause the begiflûing corner is 
at A, thé uext corner àt B, thé next àt B, B, and the next at G. There 
is no dispute as to thèse corners. The flrst contention that arises as 
to the location of tliis survey is as to the true location of the flfth 
corner." It is claimed by the plaintiffs to be at D on the trial map, 
while the défendants claim it to be at V. The jury, in their verdict, 
found„;that the fourth Une of the survey, which calls to run N., 10° 
E.,: 2,960 pôles, crossing the North Fork of Tug river, the dividing^ 
ridge ibetween the same and the Elkhorn Pork of Tug river, and the 
said foçk to three white oaks and a poplar in a bottom on the north- 
east sidQ of the same, terminated at the point D, and fixed that point 
as the flfth corner of the survey. This finding of the jury establishes 
the fact that the corner claimed by the plaintiffs called for in the 
fourth line of the survey i§ located at D on the trial map. The flfth 
linq «çf ttfee ^urvey calls for "running N., 10° W., 880 pôles, running 
down Ell^hprn Fork to the mouth of the Nqrth Fork to a poplar and 
maple ^t the same, corner to a survey of flve hundred thousand acres 
of Wilson C, Nicholas, and witli Unes thereof." This Une is claimed 
by the plaintiffs to run f rom the point D, where the three white oaks 
and poplar are called for by Surveyor Taylor at the end of the fourth 
line of his survey, to the point E, wliere a poplar and maple are called 
for byTftylor in his survey. It is claimed by the plaintiffs that the 
jury disregarded this call of Surveyor Taylor, and instèad of running 
the course and distance called for, beginning at the point D, as desig- 
nated pn the trial mapj and running to the point Ej they made and 
adopted an arbitrary Une from the point D to R, on the map, which 
does not correspond with either the course or distance as called for 
in the fiith Une of the survey, and that, instead of locating the sixth 
corner at the point E, the jury located it at the point Rjjwhere, also, it 
is claimed a maple and ipoplar stood. If the contention of the plain- 
tiffs is true; that the en(i«of the flfth Une is at the point E, and not at 
the point E, then the theory of the défense fails. The motion for a 
new trial. greatly dépends upon the true location of the flfth line of 
Taylor's «urvey. What then is thé true line? Is it the line D, E, or 
is it.the Une D, R? Thef answer to this question involves an examina- 
tion and analysis of the évidence iJi. this case. I will flrst take up the 
évidence of the plaintiffs^ wMch tends to establish that the flfth Une 
of Taylor's suryey, as originally made and laid down, is correctly rep- 
resented by tthe line D,,E, as shown on the surveyor's map in this 
case, aind flot by the Une D, R; and afterwards I will take up the évi- 
dence of the defendaatsy which tends to show that the flfth line should 
be run fmmiD to R, and compare the évidence to détermine whether 
the verdict of the jury, as returned in this cause, is'sustained by thé 
weight of; évidence, or whether the weight of évidence is against the 
verdict of; the Jury. This iË a vital question. But, before I proceed 
to discuss the weight of the évidence, I will briefly consider the rule 
of law sanctioned by the courts in ascertaining and locating the 
boundaries of land. 

In locating lands the gênerai rules are: Eesort is flrst had to 
natural boundaries, next to artiflcial marks, then to adjacent bounda- 
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l'ies, and last to course and distance. To thèse rules, however, there 
are exceptions, so that neither rule is inflexible; but, when it is ap- 
parent that a mistalie bas been made, an inferior means of location 
raay control a higher one. Fulwood v. Graham, 1 Eich. Law, 491. 
In the case we ha-^e before us there are no corners ealled for, as dis- 
tinguished from marked corners, unless it is in the fifth Une of the sur- 
vey, which calls to run down Elkhorn to the mouth of the North Fork, 
to a maple and poplar. But it is to be observed that the call for 
"running down Elkhorn Fork to the mouth of the North Fork, to a 
maple and poplar," is not a call for the North Fork as a corner, but 
it is a call for a poplar and maple as a corner, — not at the mouth of 
the North Fork, but to be found by the course and distance ealled for 
by running down the Elkhorn Fork. The poplar and maple is the 
corner ealled for, and, if found and marked as a corner to correspond 
with the survey, must be adopted as the corner, wherever found; and 
if, by following the course and distance ealled for, the line runs else- 
where than to the mouth of the North Fork as it exists to-day, then 
the line of the survey should be made from D to E, as ealled for in the 
fifth line of the survey, if the corner is found at that point, and so 
much of the call as calls for the mouth of the North Fork would be 
regarded as descriptive of the location where the other corner trees 
stood, and the jury in its flnding should hâve disregarded the call for 
the mouth of the North Fork, as a mistake of Surveyor Taylor in his 
description, and as being inconsistent with the call for the corner of 
the maple and poplar, if found at the point E ; and, under a well-known 
and familiar rule, that which is most certain and most reliable to lo- 
cale the corner oif the survey must be adopted, and that which is less 
certain must be rejected. But it is claimed that a maple and poplar 
were found at R, at the point now ealled the mouth of the North 
Fork, and the défendants otfer a large amount of évidence to sustain 
that claim. This daim I will consider when I come to discuss more 
particularly the évidence of the défendants. In this survey no 
sti-eams are ealled for, as boundaries of the land, but many streams 
are erossed by the varions lines of the survey. The running down a 
stream to a point ealled for does not establish the fact that the stream 
was a boundary line; for, while the line of a survey may run down a 
stream, if it does not call to follow its meanders the line of the survey 
wiU be controUed by the magnetic line ealled for. The calls in the 
survey of the 130,000 acres are more or less descriptive calls, but 
the terminal points ealled for are ail for marked objects. Marked 
trees which indicate the fixed boundaries of land held by coterminous 
owners should not be departed from, though such boundaries in their 
descriptive character do not agrée with the marked objects ealled for. 
A marked tree ealled for in a survey, and found to bear the date of 
that survey, and properly marked for a line of it, becomes, from the 
time that it was marked as a corner, a natural object, which, if found, 
controls the course and distance; and, if it becomes necessary to 
reach it as a corner, both course and distance should be changed, 
to reach the object ealled for in the survey or grant. 

In the fifth call of the Fatterson survey, Taylor calls for running 
down Elkhorn Fork to the mouth of the North Fork, to a poplar and 
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maple. This, it is claimed by the défendants, fixes the end of the 
foarth line at the point where it crosses what is now known as the 
"Sbtftlï t'bfk tif Elkhom," as laid down upon the surveyor's map filed 
in this eause, èînd that it should stop there. The flrst answer the 
plaintiffs lààke to this position is that the line do€s not cross the main 
Elkhorn Fofk, as now ascertainèdnby the survey^rs, but crosses a 
branch CaUéd' the "South Pork.'i; Their second answer is that to 
■ adopt that point as the end of the fourth line, rnnning from C, would 
greatly feduee the length of theflinë. Their third answer to this posi- 
tion is that 'the corner calïed for ât the end of the fourth line is 
three white oaks and a poplar, which was estàblished by the jury 
asbelng at the point D, and «which cjosely corresponded wîth both the 
course and distance called ffii" in; i thé original surlvey of Taylor; and, 
if they were satisfied from thé évidence that the three white oaks and 
poplar etood there, there was<no'escape from that conclusion. I agrée 
with the flnding of the jury, and: thihk there can be no question that 
its concliûsion was correct; atld that the end of the fourth line was at 
D, and saôt at or near the point B'to the trial map. 

Thê nèxt Une bf Taylor's survey calls for N,y 10° W., 880 pôles, 
runnSwg down Elbhorn Fot<k to dhe mouth of the North Fork, to a 
poplùr aWd maple. The plaintiffs claim that this line on the trial 
map runs from D toE,whilé the jury flnds the Une to run from D 
to R,' The plaintiffs sày tlat the establishing of the Une from D 
to B is âgalnst thë weighf of theeTidence, bèing a clear departure 
from- the true Unes ôf the survey, .as eàlled for. in Taylor's original 
SHrvéy,'and which is laid down upon his original survey as running 
frotn D to E. I This is a vitail question, and involyes a discussion of 
the '«fviiïence, to deternaine whethëri the weight of the évidence is 
agaîil'st the verdict of the jrii^y ■in'^flKing the corner at the end of the 
fifth Une of the survey at B; instead of 'E. Upon this question I will 
first look at and consider thecopiyiof the original plat made by Taylor, 
and àBcei-tain from it, if I canV*<vhené he located the line on his map, 
and tryto folio whisfootslepsit'i ' ; 

The plat of Taylôr discloses théifàct that the fifth Une of the survejj 
as laid down updn it, runs from © to E, as laid ddwn upon Cole's map. 
This Une, as run by the surveybrîh this cause, cohforms neôrly in 
both course and distance to the Mne oï Taylor, which he made as the 
fifth Une of his survey over 100 yeaira» ago. In f £tct, thè exterior Unes 
of the 150,000 acres, as run by the courses and distances called for 
in Taylor's survey,!and laidéôwnoiithe trial map, prove a most strik- 
ing resemblanee betWeen Taylor's plat> filed in the land office Septem- 
ber 18, 1794, and the survey as laid down on the trial map. Taylor's 
surviey bas il Unes. Gole's plat shows 11 Unes run by the courses 
and distances as called for in the original survey. The land em- 
bracéd in the survey is about the same. It is a most significant fact 
that thè shape and form of Taylor's survey is so accurate that his 
tracks^ after the lapsé of a period of 100 years, could be foDowed by 
the siirveyor in this cause. I am unable to perceive any reason that 
can be or has beèn assigned in support of a verdict that makes an 
entirely new plat for Taylor. It cannot be said that the line that the 
jury made from D to E corresponds with the call of the patent, for 
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it does not respond to the course and distance called for. As the 
jury found the Une, there is not the slightest resemblance to Taylor's 
plat to support its flnding. Taylor's line from D to E calls N., 10° 
W., 880 pôles. The line adopted by the jury runs almost at right 
angles with the call of Taylor, and is only about one-half of the leogth 
of the line called for. If I rest the discussion at this point, it must 
be apparent that the jury disregarded the plain facts which Taylor's 
plat shows, and which throw a flood of light upon this question ; for 
it appears to me that it cannot for a moment be contended and sus- 
tained from the calls of Taylor's survey, or from the form of his 
plat, which embraces 150,000 acres of land, that Taylor ever intended 
that the âfth line of the survey should run from D to R, and, I will 
add, or from the point where it crosses the South Fork of Elkhorn, 
supposed to be represented by B on the trial map. I conclude that 
from Taylor's map there is no évidence to sustain the line from D to 
R, for the reason that such a line in no way harmonizes with the line 
called for in the survey, nor with its shape, and for the further reason 
that the boundaries of the survey as found by the jury would contain 
an area of less than one-half of the number of acres called for in the 
grant. But it is claimed by the défendants that there is suificient évi- 
dence to sustain the jury in its flnding that E is the corner called for 
at the end of the flfth line, and not E, and that course and distance 
must give way to this corner at R. 

I will now examine the évidence, independent of Taylor's map, and 
try to détermine whether the corner called for at the end of the flfth 
line is at E or R. It is to be observed that the entry, survey, and pat- 
ent ail call for a maple and poplar at the end of the flfth line. If I 
adopt the course and distance as called for in Taylor's survey, the 
magnetic line runs to the point E, but not to R. As I hâve before 
said, this is a vital question, and it becomes necessary to analyze 
the évidence offered, to détermine which of the two corners — the one 
at E or the one at R — is the corner called for by Taylor, and tends 
best to exécute the design of the surveyor when he made the plat, in 
1704. The corner at E is reached by course and distance, but the 
corner at R is inconflict with both course and distance, and in fact 
rejects both. But it is claimed by the défendants that the flfth line 
calls to run down Elkhorn Fork to the mouth of the North Fork. 
The call, "running down Elkhorn Fork to the mouth of the Nôrth 
Fork," is descriptive, and not locative ; and, though Taylor calls for 
"running down Elkhorn Fork to the mouth of the North Fork," yet, 
if by an actual siirvey the corner called for at the end of the flfth line 
is found, being a locative call, though it conflicts with the de- 
scriptive call to run down Elkhorn Fork to the mouth of the North 
Fork, it foUows that the line must be run without regard to the 
descriptive call, so as to reach the corner found as called for, and the 
descriptive call should be disregarded. It is certainly reasonable to 
suppose that the topography or face of the country, in regard to the 
course of streams, would materially change in a poriod of 100 years. 
There is some évidence in this case tending to show that the courses 
of the streams hâve changed very much since Taylor made his survey. 
There is, however, a most striking resemblance (with one exception) 
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between the lobatîon of tbe streams on Taylor's map and on the sur- 
veyof's plat in this case. And this Is a poteritial fact in support 
of the contention that Taylor, though tlie couritry was infested with 
Indians, Was u|)on the ground, and actually ran five Unes of this sur- 
vey, and inàd© the corner called for in his survey. Not only is this 
so, but there is strong évidence tending to show that he ran a portion 
of the sixthi line, which he did not finish for the reason that there is 
some tradition that he was driven off by the Indians. What, then, 
is called for at the end of the fifth Une? I answer, a maple and 
poplar. Were the maple and poplar found? Were they found at the 
mouth of the North Fork? They were, as laid down on Taylor's 
original map. An examination of that map sbows conclusively where 
he laid doivn Elkhorn, and where the mouth of the North Fork was 
when he made the survey. It seems, after the lapse of 100 years, 
that the creekS, as now found, do not conform to the places where 
Taylor laid thepi down on his plat. Is it remarkable that, in passing 
through a couiitry which was a dense wilderness, he might bave made 
a mistake'in a descriptive call? But he made no mistake as to the 
corner, atdïniarked it; for it is found where he said it was, which 
seems tobàte been marked to correspond with the âge of the survey, 
for the marks had the appearance of being very old, as the bark f rom 
the maplO'ti'ee showed when it was produced in court. Eleven M'it- 
nesses testified to having seen the maple called for at the point E. 
Frazier testiâés that when he was running with Lybrook, in 1849 or 
1850, ah éld man by the name of Garrett Lambert showed hini the 
maple as an old corner, and that there was (and his memory is that 
there was) a poplar within a radius of 10 feet of it. Several witnesses 
hâve testified to having seen a poplar stump close by the maple. 
James H. Shannbn, a witness for thé défendants, testified that he ran 
the Une !<!,, 10° E., for laeger, and found the maple called for, which 
was marked as a corner, and at that time the maple was standing; 
that there waS a down poplar a short distance f rom the maple. Owen 
Mitchuiû saw the maple tree and a poplar stump, and he says there 
were two sets of marks on the maple, and that he could see them; 
and he produced the bark from the maple in court on the trial of the 
cause. William G". W. laeger testifles that he saw the maple at E 
in 1887, and that there were three hacks on each side of it. On one 
sideof the tree they corresponded with the Une from D to E, and on 
the other théy corresponded with the Une from E to F; and he says 
there was a poplar stump there about 8 or 10 feet from the maple. 
Daniel H. Haranan proves that he saw the maple at E, and that the 
tree was ddwn, and had three hacks on the top side of it, and that 
they lookéd'Old, and the tree was plainly marked. He further proves 
that he found au anciently marked Une running from the maple at E 
towards the point F. Preston Beavers testifles that in 1887 he was 
with Shannon when he was running the Une, and that they ran the 
Une from D to E, and found a dead maple at E, which was marked 
as a corner tree on both sides, coi-responding with. the calls of the 
survey; that the appearance of the marks was very old. He testifles, 
also, that he was there afterwards with Sinnett and Cole, and saw the 
same tree which Shannon found, and an old rotten stump, and that 
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they found some marked trees on the Une from E to F. W. H. Kelley 
saw the maple after it h ad fallen, and testifles that there were three 
marks on the southeast side, facing the Une running from D, and 
that he saw a stump and a pièce of poplar near by the maple, and that 
the maple was an old marked tree. Edward J. Sizemore proves that 
he saw the maple in 1849 or 1850, and that there was a small poplar 
about 25 or 30 feet from the maple that was marked; that the maple 
was shown to him as a corner by Garrett Lambert, an old man who 
lived in that neighborhood. C. D. Frazier testifies that he saw the 
maple in 1849 or 1850, and it was shown to him by Garrett Lambert; 
that it was an old marked tree; and that a poplar, he thinks, stood 
within a radius of 10 feet from it. William E. Sinnett proves that he 
ran the line from D to E, and found a fallen maple and the stump 
of a poplar tree ; that the line from D to E ran '''rather sloping up the 
hill; rather down the creek; rather down the North Fork, — the way 
the water was running." A. P. Sinnett proves that he saw a maple 
at E, and that "it was plainly, and very old, marked as a corner tree" ; 
that he found it as he ran the Une from Dto E, at a distance of 890 
pôles from D, — only a différence of 10 pôles between his running and 
Taylor's. Cole, who made the survey in this case, ran the line from 
D to E K, 11° W., 886 pôles, showing a différence of 1 degree and 6 
pôles between the running of Taylor's line and his line. This is sub- 
stantially ail the évidence «f the plaintiffs to sustain the corner at. E. 
I will now consider the évidence offered by the défendants to sup- 
port their contention that the corner called for in the fifth line of the 
survey stands at E, instead of at E. Tn this connection it is to be 
observed that the entry, survey, and patent of the 150,000 acres are 
older than the entry, survey, and patent of the 500,000 acres under 
which the défendants claim. While it is true the fifth call of the 
150,000-acre surv^ey calls for a poplar and maple at the same corner 
to a survey of 500,000 acres with Wilson C. Nicholas, and Unes there- 
of, yet, the Patterson survey being the elder, if it can be established 
by its Unes and corners, and those Unes and corners are in conflict 
with any coterminous or adjoining survey, then the Unes and corners 
of that coterminous or adjoining survey must be bounded by the Unes 
and corners of the Patterson survey, it being the elder, and the 
course and distance of the coterminous survey must give way to the 
Unes of the elder survey. This principle of law is so well settled that 
the court deems it unnecessary to cite authorities to sustain the posi- 
tion. In order to sustain the contention of the défendants that the 
point E on the trial map is the end of the fifth line of the Patterson 
survey, the weight and prépondérance of the évidence submitted to 
the jury must support that contention. In this connection it must be 
borne in mind that both the 480,000 and the o00,000-acre tracts hâve 
been subjected to a great deal of litigation, which resulted in surveys 
having been made at varions times to ascertain those Unes. A man 
by the name of Hector claimed one of those tracts a great many 
years ago, and had the Unes run with a view to finding the corners 
of the 500,000-acre tract. It is apparent from the évidence that very 
little, if any, effort was made to find out the true boundaries of the 
150,000 acres; but the surveyors appear to hâve assumed, in running 
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the S0O,0O0-acre tract, thàt tH^y tvere necessarily the lines and cor- 
ners of tlié ïSO,000-âcre tract îfor does it appear that in the early 
running of thèse surveys, thé siirveyors went to the beginning point 
pf the 150,000 acres, aud ran itiS'lîiies'as far as the, point E on the trial 
map. It was hot until the jilaintifFs had acquired thèse larids that 
there was a stùdious and continuons effort to flhd ont the true bounda- 
ries of the; 150,000 acres. If, in the eàrly runniiig of thèse surveys, 
there had béen an effort to coùimence at the beginning corner of the 
150,000 aères, and lôcate thàt' survey, and then locate the 500,000 
acres feindîng ùpon it, possibly it might hâve sayéd the confusion that 
now ^iists in regard to thosè linës. It is évident to my mind that a 
greà|t déal bf Confusion existèd'in the région of country in which the 
landslié, by reason of the fact thjat there was no effort to run out this 
connection of surveys when LybroôK ran the 500,000 acres off in 1828. 
There is some téstitnony in tliis case that tends' to show that the 
comér claîined by the défendants àt E was caïlëd by some of the old 
people in thàt country the "HectiDr Corner,'' and by ôtliers the "Wil- 
son Cary Nichblas CorneR" I rnçntion thèse faèts to show that the 
old péoplé of thàt country never ifèfërred to this corner as a corner 
of the 1^0,000 acres, except Kiàh' Harmon, who told Daniel Harmon 
that it "^«.s a corner of the 150,000 acres and the 500,000 acres, but 
who àlsb told Joseph liamhert thàt it was a corner of the Hector 
survey. This tends to el?;plain tlie cbïifusion thât exists in référence 
to this corner. But I ^Vill hereaftei* discuss the évidence relating to 
this màtter. 

Lybrook seems to hâve been the earliest surVèybr who ran the 
500,000 acrefe, runriihg 'what he supposèd to be tïiè bbundaries of the 
500,000 acres, ; but he did not at that time commence at tlie beginning 
corner df the 150,000 acres; for he Was running the 500,000 acres, at 
which timp Hector was With him. !He'stated that he found a maple 
and poplkr, anciently inarkpd as a cbrner, in a small bottom on tlie 
northwe^f side of the fork, ànd aboùt 35 or 40 polés from the junction 
of the t#b ïorké. He doès not stâté whether the trees were blocked 
to show that the âge of the marking corresponded with the date bf 
thé survey." ' He does not state whèther the marks ùpon the trees cor- 
responded with the line^ called for iii the Patterson survey. Andrew 
Gr. Milarii testifies that he saw a marked maple and po_plar at the point 
E whe^i he was abouf 8 ygars old; that he showéd them to James 
Hectbr. Elit, he does iQb|: know what they were marked for, nor does 
he statè whétier they wjêre anciently marked at that time. Daniel 
Harmon say s he saw a inarked pbfHàr at E in 1843; that, at the time 
he saw the poplar, Kiah Hàitaon, an bld surveyor, and James Hector 
were therej ànd that Kiàh HarrribBi stated that it was the corner of 
the 15O,OÏ>0à.crê^ and thé 500,000 iàcres; but he does not state how 
he kneW the.fàct that it wâs the corner bf thé 130,000 acres. There 
is nothing îiïhis évidence tending to show that he was familiar with 
the lines bf the 150,000-àçre survey, -or that fie knew that that was a 
commori cortiéi; of the 150,000 and the 500,000 acres. His statement 
does not sh^bw that he evel* ran thé lines by the càlls and courses of 
the 150,000 acres. He does not sày that thèse trees were marked to 
correspoûd livith any Une called for in the 150,000 acres. He does not 
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State anything in référence to the âge of the trees. The anly fact 
that he does state is that he saw a marked poplar at the point E on 
the trial map, and he said it was a corner of the 150,000 acres. Abner 
Lester testifies that he saw a marked maple and poplar at the point 
K; that "the old people said it was a corner of a big sun-ey." But 
of what "big survey" he did not state, — whether it was the 150,000 
acres, or the 500,000 acres, or the 480,000 acres. He states nothiug 
about the appearance of the marked maple and poplar, or whether 
they were anciently marked trees, or whether they corresponded with 
any line called for in the 150,000 acres. David Bell testities that he 
saw a marked maple and poplar at R, but that is ail. His testimony 
does not prove that it was a corner of any survey. Joseph Lambert 
testifies that when Cole made the survey he pointed out where the 
marked maple and -poplar at R stood, and that Kiah Harmon stated 
that thèse trees were a corner of the Hector survey. There is no évi- 
dence in this case that discloses the fact that Hector had anything 
to do with the 150,000 acres. The survey he was interested in was 
the 500,000 acres. E. J. Sizemore says he saw the marked maple and 
poplar at E, and it was called a corner of the Wilson Cary Nicholas 
survey, but he does not speak of it as a corner of the Patterson sur- 
vey. Samuel Bell testifies that the trees at R were pointed out to 
him as old corner trees, but does not speak of the survey they were 
a corner of. Surveyor Vawter says he made a survey of the 500,000 
acres in October and November, 1856, and states that he ran to the 
poplar claimed to be a corner at R on the trial map, and "it was 
plainly marked as a corner, and old, to suit the calls of the Patterson 
survey." He does not state that he ever ran any of the Unes of the 
150,000 acres, he does not state he was on the line that ran from D 
to E, he does not state the course and call of the Patterson survey, 
but merely states that it was marked to suit the calls of the Patterson 
survey. How he could state this as a fact, without having been upon 
the lines of the Patterson survey, and especially upon the line run- 
ning from D to E, I am unable to conjecture. Jane Milam says that 
she was présent when Vawter was making his survej', and that he 
ran to the point R, and that Maitland claimed that tree as his corner. 
William Taylor says that he was with Vawter when he made the sur- 
vey in 1856, and saw the marked poplar at R. Cole's report says that 
there was a large stump at R, which was pointed out to him by Owen 
J. Sizemore, Joseph W. Lambert, Andrew Milam, Jane Milam, and 
William Taylor as the corner of the Maitland-Nicholas 500,000-acre 
survey. Hère, again, nothing is said about the Patterson survey. 

In analyzing the évidence offered by the défendants to which I hâve 
just referred, it is to be observed that the fifth call of the 150,000-acre 
survey speaks of running down to the mouth of the North Fork, to a 
poplar and maple. Not a single witness introduced by the défend- 
ants testifled that the poplar and maple they speak of were found at 
the mouth of the North Fork. In Lybrook's report of a survey of the 
500,000 acres, he states, "by running N., 80° E., 1,060 pôles, that near 
the mouth of the North Fork he found a poplar and maple, anciently 
marked as a corner, in a small bottom thirty-flve or forty pôles from 
the junction of the two forks"; but he says "the marks did not corn.- 
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pletëly show ïEe cour^ going for thé saiùe, but seemed to aûswer for 
Patterson survéj^' Hé «âoes not speak -with any confidence as to the 
corner, and in fact does not state wh.ether it is a corner ol tàe Patter- 
son stirvey. Vawtér shows this saïiie corner on the north-west side 
of the North Fork of Blkhûrn, about 35 or 40 pôles from the junction 
of thè two forks. This îs evidèntîy the same poplar that Lybrook 
speaks of, because they both agrée that this poplar is about 35 or 40 
pôles from the junction Of the twô forks. The call of the survey is 
"down Elkhorn Fork to the mouth of the North Fork," âud not for a 
corner on the northwest side of the North Fork of Elkhorn. No 
poplar and maple are found at the mouth of the North Fork as it now 
exists, but, if any are found at ail, they are 35 or 40 pôles away, which 
is about one-eighth of à mile from the point called for. 

In connection with the foregoing testimony, it îs claiméd that the 
persons from whom the plaintiffs dérive their title, as appears from 
the deed of Chitty, and Britton's. report or map made for Thompson, 
laeger's vendor, hâve heretofore récognized the corner at R as a 
corner of the survey of 150,000 acres. I do not regard this as a con- 
trolling fact. It only tends to show that in the wilderness of that 
country, and the confusion that elists among thèse old Unes, the own- 
ers of thèse' lànds are often mistaken as to the true location and 
extent of their boundaries. That fact does not prevent the présent 
owners of the land from setting up the true boundaries of their sur- 
vey, and their rightîul daim to the lands embraced by them. Mis- 
takes of this character hâve Often occurred, and the courts hâve held 
that where a man has been ignorant, in the flrst Instance, of the true 
boundaries of his land, and has récognized a boundary that after- 
wards he found he was mistaken in, that fact does not debar or 
prevent the assertion of his rights to the land embraced, to the f ull 
extent of his botindaries. 

It will be observed that I hâve discussed and considered the évi- 
dence oflered by both plaiûtiffs and défendants as to the vital point 
in this case,— whether the torner at E or the corner at R is the cor- 
rect corner of the survey,— and upon which this motion for a new 
trial mainly dépends. Ôdnsidering the weight and prépondérance of 
this évidence in support of the verdict of the jury, it is apparent to 
my mind that there is no évidence offered by the défendants hère 
which tends to overthroW the fact tiiat the original map of Taylor is 
in conflict v^ith the position t^ken by the jury as to the corner at D. 
Following thé lines of Taylor's survey, you cannot by course and 
distance reach the point R/ Therè are marks upon the corner tree 
claimed to be at R, but there is tio sâtiSfàçtory proof tb show that 
thèse marks correspond with the obursé and distance called for in the 
iifth Une of the Pattersoïi survey. In fà et, only one witness states 
that they appear to be iùarked f or' the lines of the Patterson survey. 
This is a remarkable fact.^ Taylor seems to hare marked, as far as 
he ran, the corners called for at the end of the course and distance 
of eaeh line of his survey. The jury has established the tact by its 
verdict that D is a corner of the sarvéy, and it is ineonsistent with 
this flnding to flnd that K is tlie next corner of the survey. As we 
hâve seen, the flftb call of the Patterson survey is N., 10° W., 880 
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pôles. Tliis is in tlie direction of the point E, and is net in tlie direc- 
tion of tlie point E. To run a line of this survey from D to E is simply 
to uaake a line of the survey not called for by Taylor, and whicli is in- 
consistent, and in no respect conforms to Taylor' s plat of the survey 
that he flled in the land ofllce at Eichmond in 1794. This fact is not 
explained, nor is it overthrown, by the évidence of the défendants. 
On the contrary, the évidence of the défendants to support the point 
E merely tends to show that at or near the point E a maple and a 
poplar tree stood, without sufflcient évidence to establish the fact that 
it was a corner of Taylor's survey of the 150,000 acres, independent 
of the statements of Vawter and Lybrook in their reports, and of the 
statement of Kiah Harmon, one of the witnesses for the défendants, 
who stated that it was a corner of the 150,000 acres and the 500,000 
aères ; but no reason is given for their statements, except that it was 
a marked corner, and apparently old. It was not blocked, nor does it 
clearly appear that the marks corresponded with the course and dis- 
tance called for by Taylor in his survey. On the contrary, the course 
and distance of the line from D to E are in harmony with the original 
plat of Taylor flled in this cause. It is true that the corner at E had 
been found by some of the early surveying that was done, not upon 
the 150.000 acres, but upon the 500,000 ; but it is equally true, in the 
view I take of this case, that the évidence tends to establish that cor- 
ner as a corner of this survey, and the fact that it was old, and that 
both the maple and poplar were seen by many persons, and found at 
or near the place called for at the end of the flfth line of the survey, is 
so potential, and so conclusive to my mind that it was a corner of the 
flfth line of this survey, that I cannot well conceive how a jury could 
so far départ from what must be held and deemed to be a great pré- 
pondérance of évidence in its favor. 

It is claimed by the défendants that a descriptive call of "running 
down Elkhorn Pork to the mouth of the North Fork, to a poplar and 
maple," is inconsistent with the location of the corner at E. But, as 
I hâve heretofore said, this descriptive call must be disregarded when 
a locative call can be found which must control it. In this connection 
it is to be observed that the descriptive call does not support the con- 
tention of the défendants, because, when you run from the point D 
tow ards the point E, even as the North Fork exists to-day, the line 
from D to R does not run down the North Pork, but crosses the North 
Pork at a point very close to the point D on the trial map; and when 
you reach R you do not flnd any maple and poplar at the mouth of the 
North Fork, but the poplar and maple claimed by the défendants to 
be the corner at the end of the flfth line are at a distance of one- 
elghth of a mile from it, which poplar and maple, as I hâve before 
stated, were not marked to correspond with the flfth line of the Pat- 
terson survey. This contention of the défendants that the corner is 
at E is not supported by the great weight of the évidence in this 
cause. Ail the évidence offered by the défendants in support of that 
position is of that uncertain and unreliable character that we so often 
encounter in establishing the lines of thèse old surveys which were 
made in the last century, when the country was a wilderness, and 
when it was unsafe to make surveys, 'by reason of the fact that the 
100 F.— 13 
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ladiauB infestedi tbe country through, which tbe suryeyors had to run. 
Ajs to; the caljl|or:"runiiing dowo Elkhorn Fork to;the mouth of the 
North fJîY)r]i,Ti4t is important tp aecertain, if possible, where Taylor 
laid dowo tjieiJNQrtli Fork on Jus map. An examination of it dis- 
closes the factjthat the gênerai direction of the Une from D to E is 
down the Elkhoim, on Taylor's ipap, and that the. mputh of North Fork 
is at or near the qomer called for at the end of the flfth line as shown 
by Taylor's map,: It is very apparent that Taylpr nevep located Elk- 
horn creek a»d the North Fork as thej ww exist, and his map shows 
that he eould not haye been at the point K on the trial map, and that, 
in passing thriongh the idenseforest; that mu^t hâve existed at that 
dayi,'he may pqssibly hâve poade a mistake as tp the true location of 
Elkhom creek. and the mouth of the Nprth Fork, or, possibly, in the 
gteat length pf tJme that has elapsed since he made that survey, the 
eoupaeSiOf tte^iwaters hâve changed.; Biit, with this exception, 
there is a most .gtrjking reseaiblaiwe between the location of the 
streams; by TajiloF on his plat v«f the «urvey at the time he made it, 
aindiasitheyare found to-day.i But I mpst détermine what Taylor 
jneant by his call, "running down EL^iOrii to the moijth of the North 
F«ark.''iSis: location of the streams uppn his map çlearly shows that 
the miPBth of; the North ForkJB at or near the point E on the trial 
map.i .< His location of the Elkhorn is not only inconsistent with the 
theory of the défense in this case, hutclearly establishes the fact that 
TayloBi located the Nprth Fork at or near the point E on the trial 
map, and located the: fifth line down Elkhorn, as he understood its 
loGSiiioBs.: The jury, ilHi Ipoking at thia case, must haye entirelyig- 
nPced tlm^ most pregnantand conclusivp fact as tp: M^here the corner 
caUedtfoj at theendtof the fifth line of the suryey was^ The estab- 
lishment of the corner at K on the trial map is not only inconsistent 
witihîthe mnning ofithe lines calledfor in Taylor's survey, but is 
pyerthft^iwp by the fact that there is not a single act of Taylor, as de- 
riTed'îfrom his survey, >which tends to [Support the position of the dé- 
fendante that the GOnier, of the Patterson survey was at K. It does 
Eotf appear that any of the sparties, in the early surveying doue in that 
country, ever had the lossiginal plat of Taylor before them, and it is 
appatieatto my mind that they never ran the courses and distances 
of the Patterson sutvey ctf 1 50>0,00 acres as Taylpr laid it down. The 
corner at E on the trial map is npt only suppprted by the fact that 
Taylor located the corner at the end of the fifth jine on his map at 
that pointy but the maple at the corner was found to be still standing 
at the time Shannon ran, in 1887, and at the date of the survey in this 
case "was down, but still-to be seen there. In addition to having been 
seen by Shannon, it was iseen by Owen Mitchum, Daniel H. Harmon, 
Preston Beavers, Wiliata H. KeUey, Edward J. Sizemore, C. D. 
Frazier, WHliam E. Sinnett, and A. P. Sinnett; and some of them also 
testififed as to having seen the poplar, and others as to having seen 
a poplariStump, withia a radius of 10 feet of the maple. It also ap- 
pears from the évidence that Garrett Lambert, an old résident of that 
section of the country, pointed thèse trees out as a corner of an old 
survey. When Cole ran the line according to Taylor's course and 
distance, he reached this corner with only a différence from Taylor's 
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calls of one degree in variation and six pôles in distance, whieh, of 
itself, is a most pregnant fact to sustain the location of the corner at 
E. From what we hâve said, it must be apparent to ail that Taylor, 
on his original map, places the corner at or near the point E on the 
trial map; that the great wéight of évidence in this case tends to sup- 
port the fact that that corner was there; that the course and distance 
called for by Taylor, vi'ith a slight variation, reach the corner at E 
on the trial map. But this location is further supported by the fact 
that an old Une running from E to F on the trial map was found 
marked about half the distance called for on that line, and that Har- 
mon and Beavers saw that line in 1872, and described it as an an- 
ciently marked line running in the same direction as the line from E 
to F. It is true that it is an unfinished line, and it is a matter of 
little or nq moment whether the tradition that exists in that country 
is correct or not, — as tô why that line was abandoned by Taylor; 
but it corresponds generally with the course and distance called for, 
and is an anciently marked line, and apparently ran from the marked 
corner at E. This is a striking fact that exista in this case, whieh 
tends to support the location of the corner at E. 

I bave endeavored to analyze and discuss f reely the évidence in this 
case, offered by both plaintiffs and défendants, and I hâve labored, in 
the discussion of it, to see if I could justify the verdict of the jury, 
and if it was consistent with the great weight and prépondérance of 
évidence ; but when I flnd that the jury established the corner at D, 
and that the course and distancé called for by Taylor's survey take 
you to E, and that there is a great mass of évidence in the casé that 
shows that a corner was found at that point and marked to cor- 
respond, not only with the line running from D, but with the line 
running from E to F, and that Taylor calls for a corner at what is 
known as the point E on the trial map, at or near the point where he 
located the mouth of the North Fork on his map, and that ail the évi- 
dence in this case tends to show that the corner at E was never found 
to be the corner of any other survey, although since the commence- 
ment of this litigation a great deal of research has been made to ac- 
count for the existence of that corner; that the location of the line 
from D to E conforma to the entry, survey, and plat of Taylor, 
while the location of that line from D to R in no respect harmonizes 
with it, — then I conclude that the great weight and prépondérance 
of évidence in this case are against the verdict returned by the jury. 
I confess to great reluctance in disturbing a verdict of a jury, and, in 
the course of a long expérience, I hâve rarely done it; but I hâve a 
duty to perform in regard to this motion, and, in the light of the évi- 
dence that exists in the case before me, I feel it to be a conviction of 
conscientious duty to set aside this verdict, for the reason that I be- 
lieve the weight of évidence largely preponderates in favor of the loca- 
tion of the 150,000 acres as embraced by the purple line as laid down 
on the trial map. 

In the case of Pleasants v. Faut, 22 Wall. 116, 22 L. Ed. 780, Justice 
Miller lays down the rule that: 

"It is the duty of a court, in its relation to the jury, to protect parties from 
ufljust verdicts arising from ignorance of the rulea of law and of évidence, 
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frpiH-|ii)(j|)>jlse,Qf passion or prejudicei , pi; frotn any other violation of lawful 
rightç, In thê jcsoiffîuct ot' a trial, Tbls Js done by maklng plaln to tliem the 
issues tiçy ifë^.tàivy; by admlttlng oûly such évidence as 'is proijer In tliese 
issues, ânà i^éétlilg ail élse; by instfùctlng them in thé i^ulèstfaif ' law Iiy wliieh 
that evidënèe.i8;to be examined and applied; and flnaUyv when neeessary, by 
setting a^jde a ^v'erdict veliich js un^uppprted by évidence, or contiary to law. 
In the dis<fi)^g^,pf this duty, It is the PMvlnce of the court, either before or 
after thé vëriïiçt,. to décide whether thé plalntlff hâs glven évidence sufflcient 
to supppt'l''ôr'jflétlfy a verdict in hls fâVoiP,— not vehethèr, on ail the évidence, 
the prepondèràtlng -vyeight is in hls favori (that Is the business of the jury), but, 
conceding: to alj the évidence offered the greatest probatlye force which, accord- 
Ing to.tUeiIaw, of évidence, It is falrly; entitled to, is It sufHcient to justify a 
verdict?' If' itdôes not, then it la the duty of the court, after a verdict, to set 
it aside and grant a nevr trial." ' ' 

In, the case of Peoj>[e v. Knutte, 111 Cal. 453, 44 Pac. 166, and also 
Peapie ,T, Lum Yit, 83 Cal. 130, 23 Pap. 228, tte pourt held : 

"WJine it is the exclusive jprovince of the jury to flnd tjie faets, it is never- 
thele^S.oijie of the most important reqifirements of. the trial judge to see to it 
that.tiiis fùnction of the jury is IntelUgently and justly exercised. In this re- 
spect; vi^hlle h'e cannotcompètently interfère with or control the jury in pass- 
ing ori thë évidence, he ncvertheless exêfcises a very Saltitary supervisory power 
over thelr verdict. In thé exercise of that power hé sbould always satisfy 
hiinself ,tha;t,the evidence,as a whole la, sufflcient to sustain the verdict found, 
and. if, in fais ^pund judgment, it is not, he should unhesitatingly say so, and 
sét the verdict àSlde." ■ , 

If thç principle of law as laid do>vn by the suprême court of the 
United gtates, as well as by the covj.rjt in California, in the cases cited, 
is porrect, and which I understand ta be the law of this state regulat- 
ing< mptions for hew trials, I cannot conscientiously avoid granting 
the motion for a new trial in this case. 

The cQprt having reached the conclusion to award a new trial 
uppnthe ground that the Terdiçt is contrary to the weight of the evi- 
dpnce, it is iinnecessary to notice the other grounds assigned for the 
motion. For the reasons assigned, the court is of opinion to set aside 
the verdict, and wiU grant a new trial upon the payment of the costs 
of the trial olithe tenu, i 



, MONAHAN v. GODKIN. 

(Circuit Court, E. D, Wisconsin. March 7, J.900.) 

Costs— CoPïi.oj' TEsTiMOsr bob Use oit Appeal. , 

Aieopy of testifiiç^nyr.taken »n the trial of 'an action at law by a ste- 
nogra^her.upder a stipulation, vrhlch is obtained by a party for the pur- 
pose of préparing a bill of exceptions, is not "obtained for use on the 
trial," wlthin Rev. St. § 983, and thé expense of such copy is not taxable 
as costs. 

At Law. On exception to disallowance by the clerk, in the taxation 
of defendant's costs, of an item for the expense of a copy of the 
teistimony takenjindçr stipulation by a stenograpber, being the testi- 
mony at a former trial, obtained by the défendant for préparing a 
bill of exceptions for tbe purposes of a writ of error, on which the 
former judgment in favor of the plaintiff was reversed. 
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C. W. Felker and George Hilton, for complainant. 
Winkler, Flanders, Smith, Bottum & Vilas, for défendant. 

SEAMAN, District Judge (after stating the facts). No provision 
exists for taxation of tlie item in question, uniess it cornes witliin the 
allowance authorized by section 983 for "lawful fées for exemplifica- 
tions and copies of papers necessarily obtained for use on trials in 
cases where by law costs are recoverabie." The trial referred to is 
the trial at law or final hearing in equity in the trial court, as well 
defliied by Mr. Justice Blàtchford in Wooster v. Handy (C. C.) 23 
Fed. 49, 60, and not a hearing on appeal or writ of error. Kequire- 
ment of a copy of the testimony for the purpose of preparing a bill 
of exceptions is not a requirement for use on the trial as thus deâned. 
The mère fact of a stipulation by the parties to hâve the testimony 
on the trial taken by a stenographer cannot operate to make the 
expense of a transcript of the notes taxable as costs, without expi'ess 
stipulation to that effect. The item was properly rejected. The 
William Branfoot, 8 U. S. App. 129, 138, 3 C. C. A. 155, 52 Fed. 39k); 
Wooster v. Handy (C. C.) 23 Fed. 49, 60, 64; Gunther v. Insurance Co. 
(C. C.) 10 Fed. 830; Kelly v. Railway Co. fC. C.) 83 Fed. 183, l87. 
The exceptions on behalf of the défendant are overruled, and the taxa- 
tion afBrmed as allowed by the clerk. 



WYANDOTTE & D. R. RY. v. KING BRIDGE CO. 

(Circuit Court of Appeals, Sixth Circuit. February 12, 1900.) 

No. 611. 
1. Tbial— Questions for Jury. 

To authorlze the submission of an issue of fact to the jury, there must 
be Substantial évidence in support of the contention of the party having tbe 
burden of proof on such issue. 

S. Bridges— CoNTRACT for Construction — Error in Location. 

Under a contract by which p'aintiff undertook to construct a bridge, com- 
plète, in accordance with certain plans and spécifications, upon a public 
highway, aJid aeross a river which separated two townships, — the bridge 
to be paid for by the townships and a street-railroad company, in desig- 
nated proportions, — it became the duty of the townships, having control of 
the highway, to designate the location for .such bridge; and where, in 
doing so, their agent undertooli to flx the location for the abutments, the 
plaintiff was entitled to recover from each of the other parties its pro rata 
share of the cost of extra work made necessary by reason of an error in 
such locations. 

3. CoNTRACTs— Construction. 

Where two townships and a street-railway company entered into a con- 
tract with each other by which they agreed to share in the cost of building 
a bridge on a highway, to be used jolntly by the public and the railroad 
company, and to be built under the superintendence of an engineer to be 
jointly employed, and, in accordance with such agreehient, they contracted 
with a fourth party to build such bridge, the two contracts are to be con- 
strued together; and although the latter contract is severally executed, eacli 
agreeing to pay a stipulated portion of the contract priée, the enterprise 
is, In effeet, joint, and a delay in the completion of the bridge beyond the 
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time flxed by the,çp?\1;if8iÇt,,cavise^îbîfi<liiîectlons o£ : th6 letigîiii^fei' %«»Ployea, 

jaying eoiittrol,o;Ç,tl<^ ftigbway, oan- 
dâmâges by thê railrbad compàny 



or by tbg a^tboritleg crf fljô towBshlpg haying eoatrol o;Ç,t):<ç ftigbyray, oan- 
not be-'niâde thé' bâBfs bif a clâim fôi' damages by thê railrbad comi 



against the contractor. 

4.'8AatB-rtIjROVISIQN AOilHHtlBXTRA, ■WORKi . l'I ■' '.^ 

,.4iPrQvision,,ln a ççaitract f^r jthç, bpljjaîng of a bridge in" accordftnce with 
certain plans and ' spedflçàtions, .^tliai np extra labor or n^terial shall be 
Tised or changes liadë 'in;. the plaii^, andiio charge for extra work or mate- 
rlals ishaH be mâdè, kàUi^ 'àgreed W ià tWitlng, ïdoès^ ftot dëp'rive the con- 
tractor of the cight to tecover for addltlonal •worlt or • matérîal f utnlshed out- 
, ,^id.^,of ^he CQnteact ,a,t the request o^ the other party, altbough ipot agreed 
. 'up(jn ,'in -«rritlrig, or for extça labôr oï màterials made neeessary by an,, 
.érror 6n the part oï thë i?eï>i;éseiitatiVe of such other païty lu locating the 
bcidgie, for Whlch tBig<éôiWïaCtOri*îls<'ïtt)t::responsible. '^ '■ 

; In Errop to the Circuit Court of the Uaited States for the Easterh 
District of Michiganwî ,, . i ■ n 

teiûuel H: FôSter anèChàrtés MSivift, for plaintifl in error. 
lpch|lerBrenh^iï; for defeMant in: 'errbr. ^ 

/.Sçfl^pçTAJFTj/liî^ niYi'ipfPQuit Jujîge^.',., ' 

D|Ay» Circuit Judge,' 1 1 TMs casecoînes beforethis court on writ 
of errori ta revej'Bft a judgwent ïendered in favor of the King Bridge 
Company against the railway cqmpaïiy in the circuit court for the, 
Eastern district of Michigan. It arises upon a contract entered into 
between the townships (rf Springwells and Ecorse, the bridge Com- 
pany, and the railway company. Tt appears that the townships of 
Springwells and Ecorse lie on opposite sides of the^ river Rouge, a 
small stream neàr the City of Détroit. ' Prior tô Thakîiig the contract 
which is, the basis of the, suit, this riyer,hadbeen^pao,neid by a yvooden 
bridge Connecting the two townships. On the old bridge no prpvision 
had been made for a street rail^say." The townships, desiring to con- 
struct a new bridge, and the railway company, wi^hing to participate 
in tth^iti^^ and bènejftte tB bè dérivèd thërefi'om, oh ! Januàry 11, 1896, 
ehteîéd in tô a' contract in which the said itownshjps of Springwells 
and Ecorse wer^ resppctively.partiça of the flrst jE^nd second parts, and 
the rai^ay company tie!.pàrty;;Ot the fthird part. ;^his contract is 

as£ollOWe.!i:-^ ■!'< ■■■^V :ii,„' : . ,, i■:^- ■■ . 

"TUis'i^fereérnent, made ânfl énirééed ihto 'this .tlth dây 'b| Jànùary, A. D. 
1896, by'aiid';bet5veeli the tçWiikhip.Qf fepring'Wells, in the cbîinty bf Wayne, 
State bf'Miiaii^àtf, pàrty of'tne flr^t part,; the townShip bf Ecorse, in sald county 
and State, patefy oî the secoM part, àiiS'%e: Wyandptte 4 Détroit Élver Rail- 
way, a corpbtttion organized, âid éxistin^ under the laws Qf the state of Mich- 
igan, party bf thè third part, VltÀ'egseth : Whë^'eas, the said sévêral parties hereto 
are a:bont-to e'ntèt Into à cettâiio' èohtràè't foV the building' of a bridge across 
the Bouge river on the River road, so called-, said bridge to cbnneet thé said 
townships of Springwells and Ecorse; each of said townships to pay oiie^ 
quarter of the costof said bridge,! and the said party of the thlrd part to pay 
the remaining one-half of said bridge; ! Nowy therefore, the sàld several parties 
hereto, in vconsideration of theipremlses; and of the contract now existlng be- 
tween theiisaid township of B<!»rse and said' Wyandotte & Détroit River Rail- 
way ! in relation to the bnildlng, opération^ and maintenance of said bridge, 
and of the franchise and rightsuponltltie Spplrigwells' end of the bridge, which 
are hereinafter set forth, -ànd in further considération of the fàithful perform- 
ance of the covenants hereinafter eontalned to be performed on the part of 
the said party of the third part, do mutually covenant and agrée as follows: 
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"(1) That the said bridge, when built, shall be thereafterwards, and during 
the period for which said Wyandotte & Détroit Klver Railway is now Incorpo- 
rated, operated, cared for, repaired, and maintained by tlie said several parties 
liereto in the following proportion, viz.: The said townships of Springwells 
and Eeorse shall each pay one-fourth of the expense of operating, caring for, 
repairing, and maintaining said bridge, and the said Wyandotte & Détroit 
River Railway, its successors and assigns, and any company or corporation suc- 
ceeding to its corporate rights, shall pay one-half of the expense of operating, 
caring for, repairing, and maintaining said bridge. 

"(2) ïhe said Wyandotte & Détroit Kirer Railway shall pay one-half of the 
cost and expense of procuring and settlng up a proper dynamo, or other suitable 
machinery or engine for oiierating the draw of said bridge, and shall, in the 
event that the said bridge is operated by electricity, f umish the current for 
operating said draw. ' 

"(3) Inasmuch as the party of the third part shall furnish the current to 
operate said- bridge gratis, it shall hâve the power to employ the man or men to 
operate said draw, but the salary to be pald such man or men shall be such as 
is agreed upon betvveen the several parties hereto. Said Wyandotte & Détroit 
River Railway shall pay one-half of ail said salaries, and the said townshipa 
each one-quarter thereof . 

"(4) The said bridge shall be a public bridge, and a part of the public high- 
way. It shall be under the exclusive control of the townships of Springwells 
and Eeorse, and the proper offlcers thereof, as provided by law, in the same 
manner as if the said bridge were built by said townships without the assist- 
ance or co-operation of the said party of the third part: provided, however, 
that the party of the third part shall hâve the exclusive rlght of crossing said 
bridge with its cars during the term of which said party of the third part is 
uow incorpora ted, and said party of the flrst and second parts hereby grant 
to said Wyandotte & Détroit River Railway the exclusive riglit to operate its 
Une and cars across said bridge during the présent corporate life of said Wyan- 
dotte & Détroit River Railway, unless said party of the third part, or its suc- 
cessors or assigns, shall cease to operate its cars for a period of six months 
across sàid bridge, but a fallure to operate its said cars, caused by unavoid- 
able accident, shall nbt be construed as authorizing the parties of the flrst 
and second parts to graht the right of crossing said bridge to others: and pro- 
vided, f urther, that the cars of the connectlhg lines with which said third 
party may contract for through traffic may run its cars over said bridge with 
the consent of said party of the third part, but not otherwise: and provided, 
also, that if the said Wyandotte & Détroit River Railway shall renew its cor- 
porate existence, or shall, àt or before the expiration of its coi-porate life, 
transfer its property rights to any other person or corporation, then the said 
Wyandotte & Détroit River Railway, or its successor or successors, or the 
person or corporation succeeding to its corporate rights, shall liave the right, 
in common with other' street-railway colnpanies, to operate its line and cars 
across said bridge: and provided, f urther, that, after the expiration of the 
corporate life of said Wyandotte & Détroit River Railway, any person or cor- 
poration desiring to operate a line of cars across said bridge shall pay the 
said Wyandotte & Détroit River Railway, or to the person or corporation suc- 
ceeding to its property rights, a proportionate part of the value of one-half 
of the said bridge, in the condition In which said bridge may then be. If 
the value of said bridge cannot be agreed upon, its value shall be determined 
by three arbitrators, who shall be capable and disinterested men, one of whom 
sliall lie chosen by each of the parties to the question; and the third by the 
two already cliosen, and the détermination of said arbitrators, or a majorlty 
of them, shall be binding. 

"(5) From and after the completion of said bridge, the said Wyandotte & 
Détroit River Railway sliall, by contract with its Connecting line, insure the 
carriage of passengers from the center of said bridge to any point of said 
City of Détroit reached by its Connecting lines, at the current rate of fare 
for the time being of said Connecting line, and that from ail points in the tovyn- 
.ship of Eeorse the said Wyandotte & Détroit River Railway shall insure, by 
contract with its Connecting line, the carriage of passengers to any point In 
Détroit reached by said Connecting line, at a rate of fare not to exceed the 
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rates;iiof fare in Ecorse pj,'escdbi{(i,,by :tliei tw.ncliise under wUj.çh saiii tliiftl 
paaty.lSioperating its Une i;ti- lijoorsp ylus tb^ çupï^nl; rate of ifftïetor tlae time 
betog' ciiarged by :the eonnectitig linÇf i : ,i- ■ , ■> ..^ 

,-;"(8) Thé parties hereto slj^il amploy; a çppipetent civil eugipeer to desi|n 
and iiispeot the said bridge durlng tlie entire period of construction, at such 
rate of copipensation as may.be agreed upan by the said parties, such com- 
pensation to be. paid by tlie said parties in. the same proportion as is hereiu 
provided : for . the payment of tlie;Cost of isaid , bridge. .i 

"(7) W*hen the présent bridge is removedt,os.<;losed to travel, and from that 
time urrtjl the new bridge slwH be completed and opened for trayel, the said 
partie^ 'hereto shaU proyidé either a tenjpprary bridge or a ferry across said 
Rouge i-lTerneaii; the site of, the' présent biiidge;! and the said 1;hjrd party shall 
pay onerhalf ol the expensçs: therçof , ^ inclu.ding the expenseof pperating .tbe 
same, and one-half the expense of removing the présent bridge, i :.i: 

."(SjiTbe said bridge or thç ijipproaches tbereto shall be properly ,guarded by 
safety g^tes or other sufflclçnt gnards, and tfee cost pf ereeting, maintalning, 
andoperatlng the same shall be borne one-foïjrthby each ;of:the saitj. townships 
of Springwells and Ecorse, and the remaining half by the said Wyandotte &, 
Détroit River Railway." ;; 

The plans and spécifications ha ving been preparefl, a contract was 
entered into between the said townships, the railway Company, and 
the bridge company. This contract iS as folio ws; 

"This agreement, made andi entered Into tbig: third day of March, A. D. 
1896, by and between the Klng Bridge Company, a corporation organized and 
existing un,der the laws of Qhio,, party of the first; part, tbe township of Spring- 
wells^ in the -eounty of Wayne jjiDid state of JVIichigan, party of the second part, 
the tpwijship of Ecorse, in said tjounty and sfete, party of the third part, and 
Wyandotte &, Détroit River. Railway, a corporation organized and existing un- 
der the laws of Michigan, party of the fourth part, rwitnesseth: That the 
said King Bridge Company, party of the flrst part, la considération of the 
priemises, ap.d,of the i>ayment of nineteen , thousand three hundred- dollars as 
hei;einafter , set forth. doth hçreljy covenant aifd agrée, to frod with said par- 
ties of, the, second, third, and fourth parts that It will build tjie substructure 
and superstrupture of the iron and steel bridge complète in every particular, 
and strictly inaccordanee with the plans apd spécifications hereunto annexed, 
and made a part hereof, under the supervision and inspection of Charles 0. 
Bothfeldv Consulting englneer, and to the satisfaction of said Charles C. Both- 
feld, the commissioners of highways of the. townships of Springwells and 
Ecorse, and said Wyandotte & Détroit Rl,y«j: Railway, including automatic 
safety, gâtes at each approach to said bridge, and the remoyal .of the prés- 
ent bridge, for the sum qf niaeteen thousand, three hundred ($ia,300) dollars. 
and that said bridge shall be completed and open for the public travel ou 
or bel'ore the, flrst day of July, A. D. > 1896. Said parties of the second. 
t|ilrd,, and fourth parts do hereby covenant and agrée to and with said 
party , of ; the flrst part that, they will' pay for said bridge in the manner 
apd proportion foUowing: [That is to say, ;^aid township of Springwells 
^hall pay, as, Its proportlpji; ^of the contrajct priée of said bridge, the sum 
of four thonsand eight hui^dred, and twenty-flve ($4,825) dollars and no more, 
and, said isum: shall constltute ;the hmlt of the liability of said township of 
Springwells under this contract. Said township shall pay said sum of four 
thousand eight hundred and twenty-flve dollars, (34,825), in township orders. 
rijiining not. to exceed one and two years from the date thereof, with interest 
at six per cent, per annum. Said orders shall be issued with the condition 
çontained therein that the said orders, or any of them, may be called in and 
paid by the said township pf Springwells at any time. Said township ci: 
Ecorse shall pay, as its proportion of the, contract priée of said bridge, the 
^UJi? pf four thoiusand eight hyadred, and twent-y-Ave dollars ($4,825); and no 
mprei and ^aid, sum, shall cpnstitute, the llmit.of the liability of said township 
of , BBprse under this ' contract.; I Siaid township, eiff Ecorse shall pay.sîiid sum 
of four thousand eight h^indred, apd twenty-flve dollars , ($4,825) in township 
orders running not to exceédi one, two, .and jhree years, frora the date thereof, 
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witli intei'ést at six jiw cent, per aniinm. Said onlers shall lie issneil witli. a' 
condition contained tlierein that the said orders, or any part oi* tliem, may be 
called in and paid by said townsliip at any tirne. Said Wyandotte & Détroit 
River llaihvay Company sliallpay, as its proportion of tlie c-ontraet priée of 
said ijridge, tlie siini of nine thonsànd six hundred and fifty dollars ($ï).(>50). 
and no more, and said sum sliall eonstitute tlie limit of tlie lia))ility of said 
Wyandotte & Détroit Itiver Railway Company under this contra t-t. Said smn 
sliall be paid in tlie mairner and at the tinie liereinafter set fortli. Said party 
of the flrst part shall do no extra work on said bridge, or any part thw'eot. 
and shall fnrnish no so-called extra material.for said bridge, and shail make 
no changes or altérations in the plans, or deviate in any manner fvom the 
spécifications, either in kind, quality, weiglit, or dimensions of niaterial or 
parts, exeept upon the written agreement of said parties of the second, ihird. 
and fourth parts. Xo extra Charge for labor or material caused by ;ilteration 
or changes will be allowed or paid for unless a contract for tlie same with 
the cost thereof shall hâve been flrst reduced to writing, and signed by said 
parties of the second, third, and fourth parts. It is agreed and thoroughly 
understood that time is of the very essence of this contract, and that nnless 
.said party of the flrst part shall complète said bridge so that it shall be ready 
to be opened for travel on the flrst day of .Tuly, À. D. 189G, the said party 
of the flrst part shall forfeit the sum of fifty dollars per day for (>acli day that 
shall elapse between the flrst day of .Tuly and the day upon which the said 
bridge shall be completed and ready to be opened for public trav.el. as liqui- 
dated damages for sucli delay, and the said parties of the second, third, and 
fourth parts may retain the same out of the final payment under this contract : 
Provided, however, that said party of the first part shall not be held respon- 
sible for strictly 'unavoidable delays, caused by the éléments, mobs, enemies 
of tbe government, strikes of workingmen in the employ of the party of the 
flrst part, or acts of Providence. Payments in the proponions hereinbefore 
set forth shall be made upon said contract in monthly installnients of 80 per 
cent., upon estimâtes certifled by said Charles C. Bothfeld, upon aceepted 
material delivered on the ground and in course of érection; and said parties 
of the second, third, and fourth parts shall pay their respective proportions 
of said eighty per cent, of said estimâtes in the manner hereinbefore pre- 
scribed, wjthin flve days after receiving notice of the amount of sueh estimate. 
The balance due upon said contract shall be paid by said parties of the 
second, third, and fourth parts, in the manner and proportions hereinbefore 
set forth, on the final completion and aeceptance of the said bridge as herein 
specified. Said party of the first part further agrées that the material com- 
posing the présent bridge shall remain the property of said second and third 
parties, and may be taken by them when the said bridge Is removed by said 
flrst party." 

On the 13tli of August, 1896, the work being reported as completed, 
it was aceepted by the stipervising engineer, Mr. Bothfeld, and the re- 
spective boards and highway commissioners of the two townships. 
The railway company also laid traclis upon the bridge, and has used, 
and is continuing to use, the same. The railway company having 
failed to pay a balance upon the contract of |4,101.53, and also certain 
daims made by the bridge company, as shown in its bill of particulars 
flled in the case, this action was brought for thé recovery thereof. 
The railway company set up the gênerai issue, and further alleged 
that the labor was done and material furnished under a spécial con- 
tract, which contract the défendant fully set forth, and averred a 
breach of the contract on the part of the bridge company, in delaying 
the completion of the bridge from the Ist day of July, 1896 (the day 
stipulated for its completion), until the Ist day of September, 189(), 
to the damage of the railway company in the sum of |o,000, which 
sum, or so much thereof as will be sufftcient for the purpose, said rail- 
way company demanded as recoupment against the demand of the 
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bridgé company, and the balance theréof to be certified in its favor. 
A question of variance is made bècause of the alleged différence be- 
tween the contract proven and the,; allégations of thç déclaration. 
Wé deém it sufflcient to say that we flnd no error in the ruling of the 
circuit court upon this feature of thé cage. 

Much of the controyérsy in the case arose, and a very considérable 
portion of the testimony was introdiiéed, upon the issue raised as to 
the right of the bridge company to recover because of the settling of 
the center pier; it beihg the contention of the bridge company that it 
was caused by certain dredging hear, theï'cto, ordered by authority of 
the wapdepartment,r f ortie proper construction and enlargement of 
the chaûnel W the river. On the part of the railway company it was 
conteiid^d that this defeet in the pier was not due to the dredging, or 
any otli^r cause, exceptldefectlvé construction by the bridge com- 
pany, and it introduced testimony tending to substantiate this dé- 
fense. The character of this claim, and the correctness of the judge's 
charge on this point, may be cohsidered in connection with the in- 
struction^giTen to the jury on thàt 'à'ubject. Th^ court charged the 

"The p^aïptiff's further cjàlm la tha|t wlj;h regard to thèse suins, aggregating 
$981.15, that is the shai^e ijvmcb the plaintiffi claims ^e is edtitled to for the 
sald seyeral ruatters which haTp bpeii laW bëfore yoU iû regard to raising the 
bridge ;and,leTellng the tràçk, caused bywè damage to thé center pier, raising 
the i^me, i»y, order of t^ie énglneer-'ïlié court instructs yoù that if you are 
satîsfled Tiiîith the evidepceis arid I ■^11 "Jéate you t<> réçîall that, and glve it 
the sajnei.çonsi^eratioû 33, yqu wpuld tO; impb^ at^airs in yoiir Own busi- 
nesst-rrif you.ar'e satis^e4'|that the settli|^^ of the pier, .ànd^ the expense of 
restorlng It to proper .posïtloît t;i order ;to ,ma^è the bri^ opérative and 

good structure, whlch should. rèas9p4bly,%<:i9fy the ^^^^ entitjed to full 

performaupe of the contract, w^s eaus^d py tfie dredgiiig had Tiider the order 
of ,tlie;,war„de^rtnient, in ipe yiçiiilty .^jE/tlie pier, aiid/oï tHë protection pier, 
and by jçio other cause, ia%r,tJièconsi'^u<jiiou,^ be 'put In 

posltiwi,o(i:fthe center. spafl.pf.tlielrid^ àud not i^ùéto an;^ fault'on the 
pflPt Qfiithp plaiiitiff in th^,;conatTU9tion,pf^tIiè bridgev thfeti'tot Item should 
bealIowiedAtP the plaintiff,, |i> Pn t't]ie^,()|:|hèR halid, the' bridgé gavé' way or 
settled on that side in suéh à'manner as tohêcessitâtë ail this work thàt was 
done,, and for which the plalntlfC claims compensation, and was not în any 
iùâîilléfc'''ekU9è(l «y the» dredtltii, therê dt>iie!ï>urisuant ;4o -thé .oirder of the- war 
depaitndeiut, bût àrose froni/tte4ef^tly,?!nîiaanej; in lïfhjçht that part of the 
work^as.pejfprmed,! tl^Qn^à^,plalI^t^£ÇV;9^uI^^t rècoTOn,fpr that. There is an 
impMejdc'wairrfinty that therpla,ns réferré4t(^ in, thl^ conWâct'&nd the speciflca- 
tlons, 'which à're, 'àë the irordiiùytrtér'à'tùotepàt^iMàFatiatémentof the plan 
to guide thé' îlifebr t6 be pèrfôrined- theipéundér,— therei la an Implied engage- 
ment on the iiaifty: wh<y îUiJni&hes theseï platip, viz. i the : pajrtles of the second, 
thllrdi apàsfpuiîth parts<jt^%,tjyp,4P'^Wl^te/aiid the prailway cornpany, that 
tj^y shoujd bq.fll: aiiid;prQper f^r^'the, wôrfcjo be doné'iniaér them; and If that 
was the case, if thej^' wére'jat'a'ùd propër,' a!nd by thbpurSulng of them and 
adhérence w théir requffëmttits thlê Wotk' fcould hâve biseui done, and should be 
donei by the pMlntlfC, thraî it wi» the duty '»f the ïdiaini^ffi toclosely; adhère 
toi ithosci i)ian* Ifthe plslntl|f,di<jljiif'<>.jCl|08ely. ajdhere tp fliose plfiiis in the 
work QÎ ponptructipp,, a^d, itotisjith'stïttidlng that, by this dredging In that 
vlclnity, aftêv he had, ereci;'ett pùt^ànt toHhe'pianë; iî h^^ did so eréet thls 
ééntét plér,' the saine was fcàuséd t6 settlé,'âna neeessltâted thls expense, I say 
to you, g^BtlémeU oî the j^fy,' that In thart casé it Isfpr yoU to say wbat sum 
the plaintlff should bave;. ^hether prinptlie.ls entitled to the sum of $521.50, 
a« Is now statçd.jTrtljg -fi^^p^ ot putting, apd repàlrlng the damage caused by the 
settling of tije iceiiter pier, aiid ralslhg the same. And' soi too,' In regard to 
the repalring oî thé prô'téction' plet on account of ItS' being thrown out of 
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Bhape by the jackscrewa,^— work performed by order of the englneer, as 
claimed In the bill of particulars; and tUere is évidence that It was ordered. 
This work, you w'ill remember (to call youE attention to the testimony), it is 
elaimed by the plaintiff, w*as oceasioned by the necessity of adjusting the 
bridge to its proper and true Icvel, in order to make it an operative structure 
for the purposes for which It was designed, after the Injury claimed to hâve 
been caused to it by the settlement of the pier, induced by the dredging; 
and as a part of that expansé, really, and as a necessary conséquence of that 
expansé, they put the bridge over, and supplied the material necessary to its 
restoration to its proper level. The plaintiff claims $150. for that, and it l8 
for you to say whether that amount is a just and fair amount, and, primarlly, 
for you to détermine whether or not the défendant ought to be charged with 
that amount under the évidence In the cause."- 

In consideriûg this part of the charge, it will be observed that the 
court undertakes to permit the bridge company to recover, provided 
the settling of the pier was caused by the dredging which the testi- 
mony tends to show was undertaken, by order of the war depart- 
ment, by the townships, ànd paid for by the townships and railway 
company, and over which the bridge company had no control. We 
bave carefully examined the record în this behalf, and while there is 
testimony tending to show that the war department did require the 
dredging to be done, and some testimony tending to show that the 
river was dredged within à féw f eet of the center pier, yet there is 
no testimony, which we hâve been able to discover, tending to show 
that the dredging caused the settling of the pier. Had this testi- 
mony been givën, we think the court might then haVe submitted the 
matter to the jury in the manner stated in the portion of the charge 
above quoted. Certainly the bridge company could not be charged 
with delays from this dredging, nor made to suffer from the re- 
sulting damage, wholly without its fault. If the bridge company 
was, under such circumstances, directed by the engineer in charge 
to remedy the defect, as it introduced testimony to show that it was, 
it wonid hâve had the right to charge the necessary expense of this 
additional work to the other contraeting parties for whom it was 
building the bridge. The testimony introduced by the railway 
company tends to show that the dredging did not interfère with the 
center pier, and that no earth was removed which supported it. 
There was also testimony indicating that the settling was caused by 
the tops of the piles having been sawed oiï unevenly. In the ab- 
sence of testimony tending to establish that the dredging caused 
the settling of the pier, we think the court erred in submitting thia 
proposition to the jury. The jury found for the plaintiff upon this 
claim, unsupported, as we hâve seen, by any substantial testimony 
in the case. The bridge company had undertaken to build the sub- 
structure and superstructure of the bridge complète; and, seeking 
to recover for work rendered necessary by the defect in the pier, 
the burden devolved upon it to establish a cause for this condition 
of afifairs, not arising from defective construction or faulty work- 
manship on its part. This rùling might well dispose of the case, 
but, as the cause is to be retried, we deèm it proper to indicate our 
opinion upon certain questions likely to arise in the new trial, and 
which hâve been thoroughly argued to the court. 

A cilaimwas made by the bridge company torecoVèr because ot 
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certain additional wQvk required by thewcong location of the abut- 
meote, which, the testimony tends ;to:; showf were located by an en- 
giîièer ôi" surveyot èïaploiyed by-tHe 'townships for that purpose. It 
iO^i^ tliat orie BrdWn, eiûp,loyç;4;by tiië townsbip^^ sent to do 

tftjgd^ork without itti* knowledge ,QB consent oî the railway com- 
pany/ and therefore it is not responsible for anything which Brown 
rhâi^ havè done in that behalf. Fairthérinore, it is claimed that the 
ra^fi'ay; éompany : a^d its .associâtes in the <?o|iti'aict were not ob- 
liged to jf hriiish linés upon which thè bridge slj'ould be constructed. 
Wé do- not agrée with tbis contention. It appears in the prelimi- 
nary contract (which we thihk fbë court Téïy prOperly admitted as 
beajring upon the relation of th^ parties, and the scope of the agree- 
méïJjt between theni) th^^ the bïiijgé, when coinj)leted, should be a 
]>ub'lic bridge, and a part of the gui^ic highway, ^hd should be under 
the exclusive control of the tQ'WQ|]|i).ps of Springwells and Ecorse, 
aiid the proper offlcers th^reof , .Jp^-ue, the bridgé company agreed to 
buiîd the substructurg and sup^pstrùctùre of the bridge complète 
in every pàrticular, anjd in accorÔfÉtnce with the plans and speciflca- 
tions, under the siipervjsipn 6f tl^e .çbpsulting en,gineer. But it was 
not within its provincg ^o locat|^ tl^e bridge whiclx was to become a, 
part of the public higïiway,subjeqt tP the control of the public au- 
thoritîès. It was within the province and duty oï the lattèr to lo-; 
cate this part of the hig^^ay, ahil jj; was eqiially the duty of the 
bridge company to adopt the loc^iipn thus poïhted ont. Upon this 
propositiQn the court çhàrged (anîi', :jj?é think, properly charged) the 

''The .obligation of thèse défendants towards the pMlntlff wIth regard to 
the Açt^tion of that bridge waSj; as you pan see, an important one. They were 
to d^éi^gnajtp the location of,tihe bridge. ïhe plalntiff Gould not entec upon 
this bôUst'raçtloh, or could not. put this bïidge up on the Rouge river, unless 
tbë plàée' was designated-, and if the défendants tooli upon thëmselves the 
duty of plaelng thèse abutmentis, and requlring the plalntiff to accept this as 
tl^e .désignation of the brtdge, and by reas«n,of any error committed by the 
défendants (jrtheir agent, qi; the perspn ;whom they employed for that pvu- 
posë, fhîs work was rendered necessary, and if you are satisfied under the 
évidence thàt'lt was reasohàbly worth the sum oî $350, and was caused, not 
by any faujl; bf the plairitiff, but by the fault of those whose duty it was 
to designajte the place of tbe abutments,! then you may allow that sum." 

The two items we haye considered together made up the principal 
amount of the bridge çompany's çlaim for compensation outside of 
the contract. , , 

, ft is further contended by the railway company that it is entitled 
to recQyer the stipulate4 sum for delay in the completion of the 
br jdge, notwithstanding: the delay may hâve been caused by the con- 
sent or .action of the tpwiii(hip authorities, or the failure of the sur- 
veyor tç» indiçfite a proper location of the abutments of the bridge, 
or beçâuse of the additional i wofjt rendered necessary by the set- 
tling of the center pier oauçed by dpeidging,. Weido not agrée with 
this, contention, eixcept in so far as w« hâve already pointed out that 
there was no testimoiiy in the case tending to showi that the central 
pier had settled becansgof the dredging of the river. : We think the 
court below raled cQjfr^ctly in admitting the; preliminary contract 
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of January 11, 1896, to be considered with the contract under which 
the work was donc. Thèse documents should be construed togeth- 
er, with a view to ascertaining the purpose and intent of the par- 
ties. The preliminary contract ondertakes to procure the érection 
of a bridge, and contracts for the supervision of an engineer in 
erecting the structure, in which ail are jointly interested. The sec- 
ond contract undertakes to make the contract several, in apportioh- 
ing the sums to be paid for labor and material; otherwise, the en- 
terprise is of a joint character. The railway company, it appears, 
took but little active part in the construction of this bridge. It 
was contented to allow the supervising engineer to look after and 
conduct the work in connection with the township boards. The 
structure, as we hâve said, was to be a single structure, in which 
ail were interested. We think the bridge company might well rely 
upon directions given within the scope of his authority by the en- 
gineer, as well as like directions of the members of the township 
boards acting in good faith in the construction of the work, — not to 
change the terms of the written contract, but as directing matters 
essential to the construction of the bridge, not specilically covered 
by the terms of the written agreement. We do not think the rail- 
way company has any right to charge the bridge company with de- 
lay which the testimony may show was caused by the direction and 
request of the township oflScers, or by their failure to furnish lines 
for the proper construction of the bridge. King Iron Bridge & 
Mfg. Co. V. City of St. Louis (C. C.) 43 Fed. 768, 10 L. E. A. 826; 
White V. School Dist., 159 Pa. St. 201, 28 Atl. 136; Blanchard v. 
Inhabitants of Blackstone, 102 Mass. 343. 

It is further contended by the railway company that the charges 
for additional compensation are "extras," within the terms of the 
contract, which provides as foUows: 

"Said party of the flrst part slaall do no extra work on said bridge, or any 
part tliereof, and shall furnish no so-called extra material for said bridge, and 
shall make no changes or altérations in the plans, or deviate in any manner 
from the spécifications, either in kind, quality, weight, or dimensions of ma- 
terial or parts, except upon the written agreement of said parties of the 
second, third, and fourth parts." "No extra charge for labor or material 
caused by altération or changes will be allowed or paid for, unless a contract 
for the same, with the cost thereof, shall bave been first reduced to wrlting, 
and signed by said parties of the second, third, and fourth parts." 

We do not construe thèse clauses to mean that there could not 
arise in the course of the construction of the bridge, and the carry- 
ing ont of the manifest purpose of the parties to secure a suitable 
structure, a necessity for additional work not covered by the stip- 
ulations of the written agreement, and for which a liability would 
arise without further written contract. The purpose of this agree- 
ment, as we understand it, is to prevent any changes and altéra- 
tions in the plans and spécifications as set forth in the contract, and 
any claim for additional work or extra material in the construction 
of the bridge within the terms of the contract. The matters which 
we hâve referred to, the work necessitated by the settling of the 
pier, the wrong location of the abutments, which it was the duty of 
the authorities to properly locate for the bridge company, are en- 
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tjrely outaide of the c-ontract, not withift.tlie scope thereof, or in the 
conteinplation of the; parties when the icontirfcçt was signed; They 
arepotiwithia iM Ctess of "extras" wMoli ifc iWias the intention of 
thie; parties to prohibitnnless providedrfor in-writing. The effect 
ofthis stipulation was itôsay to the bridge campany: 

"Foi^'tiiie btidge as speelflédj of the mat^Éds, character, and dimensions 
wrlttèn, 5Wif:are willlng t<3 ipay so much, anâ mo more. For altérations or 
addltloifii lnjj;ttiç l'work contrapte^ for, no ^dltipnal payment sball be made, 
except aB.,à-aîtQrized by a written contract, dvily slgned by tbe parties.". 

It did ndt côntemplate .that the bridge company could not re- 
céder because of worli reqnired by the engineer^ibr by theother con- 
tractingiiparties, entirely outside the contract, but essential to the 
construction of the bridgé^ and arising' from causes for which the 
bridgé emnpany was not iresponsible. ' We think this view is sup- 
ported ImBridge Co. vi McGrath, 134 U^ S. 271, 10 Sup. Ct 730, 33 
L. Edi M4, and-Wood V. iCity of Ft. Wayne, 119! U. S: 312, 7 Sup. 
et. 219, 30' Lj Ed. 416. In the latter case the contract was for fur- 
nishiûg amd laying water pipes. After the contract was made, the 
plans wert^'ehanged so as to cross the river at another street, and 
the contrabtbr; was orderéd to make a crossing there. The con; 
tracter deçlined to go on with the work unless paid for the extra 
additional coàt of the new CPos»i«g. The trustées requested that no 
claim forextra "work bè madfe; insisted that the work. fehould pro- 
ceed, protiiisiûg that in the future they would make it ail right. The 
crossing w-às inade as directed, âiid a claim for the extra expenses 
presentedi Hhe contract: providèd that'nô claims for extra work 
should be made or entertained unless dôtie in obédience to a written 
orde*' df the engineer or trustées. The cdurt says: 

"T*he latter work'inay bé, In one sensé, 'ëxtril work; feùt If It results from 
an altération of plan by the trustées, and tiierb Is, In eonseqtience, an Increase 
in the qnantlty of tbe wort, the actual lncreja,se is to be paid for at the con- 
tract Rite for work of îts class." , : .: . : • 

CutiBingham y. BaptistChiirch, 159 Ta. St. 620, 28 Atl. 490; Çook 
Oo. T. Btàii-iiis, i(fê 111. 157. The lattë^' î^/a f ull and instructive case 
uppn;the point. 

We think, therefore, that the court did not err, except in the par- 
ticular alread.y statéd, in subïnitting thë^e claims to the jury, not- 
withstanding there Was no new coiitrâct in writing signéd by the 
railwajr .eompahy.: , a' ■ :■ !-rvi';i .^ ■• .;■:(< - 

A great number of objections and exceptions were taken at the 
trial to the admission <jf testimony. -Mftny that may not arise upj 
OEiianew trial. It is Unnecessafyto review them hère. We think 
ifclwas compétent to show acceptanceof the work by the township 
offlcers and the consultirig engineer.: ' Wè do not petceiye how it 
wsas compétent to show?; that* the itownships had settled with the 
bridge company, and; alJoiwîed the démahds which the milway com- 
pany ref used to pay, àlthoogh ;we would Mot be prepâredi to say that 
tâiflifwoald be so prejudicfial as to require a reversai/ Some testi- 
m<ihj''wasiiatrod®cèd); inimaterial in ifs character, and not affècting 
thev:substantia^ PightB'Of the parties. We' think we hâve said- 
eBfough toàndjeate tfefe'Me bf testimony'whichwiilbe compétent iri; 
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a new trîal of the case. For error in permitting a recovery becanse 
of work rendered necessary by the settling of the pier, without tes- 
timony tending to support that demand, as we hâve undertaken to 
point out, the judgment is reversed, and a new trial awarded. 



RAINBY T. HOGSETT et aL 

(Circuit Court of AppealB, Thlrd Circuit Febmary 18, 1900.Ï 

No. 3. 

Vkndob and PtracHASBR — Constkuction of Conthact. 

A contract for the sale of coal lands provided that the purchaser wa» to 
hare at least 500 acres of mlneable coal, and for any shortage from that 
quantlty he should be allowed a crédit on an Installment of purchase 
money to become due in one year. It f urther provided that any daim for 
shortage should be made wlthin three months, after whlch the vendor 
should hâve the right to hâve a eurvey made. Wlthin the time fixed the 
purchaser made a clalm to a shortage of 16 acres, -whlch clalm, after hav- 
Ing a survey made, the vendor denied, and whlle matters •were in that 
condition the payment became due. A partial payment was made, and the 
vendor gave a receipt extendtng the time for future payments, and pro- 
vlding that, "if there shall be any shortage in the acreage of coal, the 
amount to be deducted on account thereof" should be deducted from a 
subséquent payment, and that "the amount of said shortage Is to be ascer- 
tained wlthin six moflths," Helê, that under such agreements, construed 
together, the purchaser was not llmited in hls clalm of Shortage to the 
16 acres of hls original clalm, but that the second agreement contemplated 
the allowance of "any shortage" ascertained within the six months. 

Dallas, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Nathaniel Ewing and O. C. Dickey, for plaintifE in error. 
Johns McCleave, for défendants in error. 

Before ACHESON, DALLAS, and GKAY, Circuit Judges. : 

ACHESON, Circuit Judge. On February 20, 1893, by ^ped of 
that date, Robert Hogsett conveyed certain coal lands, situate in 
Faye1;te county, Pa., unto William J. Rainey, who gave a bond, se- 
cured by a mortga,ge on the property, for a balance of the purchase 
money, payable in 10 equal annual installments, with interest. Thia 
suit is a scire facias ou the mortgage brought to recover the install- 
ment, , payable on February 20, 1896. The deed and mortgage were 
executed under an agreement in writing dated December 28, 1892, 
containing the following provision: 

"(6) It is intended that the party of the second part shall hâve by the pro- 
X>osed purchase at least flve hundred (500) acres of mlneable coal, it being 
assumed that the ribs, etc., of said mines available and fit to malce good colie 
are stiflacient, with the solid coal, to make that quantlty. It is not expected, 
however, tliat the party of the second part will make a survey of said coal and 
mines before acceptlng the deed and taklng possession. But It is provided 
that, if there Is any shortage in the said quantlty of 500 acres, the same shall 
be allowed for at the rate of eight hundred dollars per acre, and credlted upon 
the flrst Installment of the mortgage given by the party of the second part. 
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A,wJ,J|(Shal^^,.aie,(îutj; of theparty «f the second part „|o, pake, hls claim fqr 
sh6j-t4gé, J;£ àn^ he fliiiïs, Wlthln tnree months after ent^ing upon the said 
ifrrit)éftj>,"a:i4!i'"hë stiall givé' t&ë pàrty of the flrst part ïùli oppprtunity o£ in- 
i'éstJgatlng fbè':same by -maklrig any adaitlônal sm'veys: lie may désire to 

make/fb»:/:,;',,' : :- ,/ f ■, ' ■■ : ■■ ^ 

The purcliaser, William J. Rainey, having entered upon tlie prop- 
erty, made within the specifled time the f ollowing claim for shortage : 

"Mr. Robert Hogsett, Uniontown, Pa. — Dear Sir: A snrvey of the Mt. 
Braddock property purchase4 by me from you under agreement dated Decein- 
ber 28, 1892, reveals the faet that the unmined coal in the tracts amounts to 
four hui|dr^ and severiity-four acrep,; and that the ribs, etcupf «aid mines 
available and fit to make good coke contaln teh acres of mineable coal, which 
makes sixteen acres less than the agreement provided I should hâve. I tliere- 
fore maie a claim for this shortage of sixteen acres, at the rate of eight liun- 
dred ($800.00) dollars pei- aci'e, amounting to twelve thousand and elght hundred 
($12,800) dollars, to be dèducted from the flrst installment of bond and mort- 
gage given by me to you for balance Ofpurchâsemoney, as provided for in 
said agreetberit. W. J. Rainey. 

"Gievelail^.,phio; Ma^y 10, 1893." ^ 

This; cïaiin Hogsett would net agrée to, and he rejected it. In 
June,; i89â/Jbie had. a survey of the property made, and it would 
seem that from the report l:hereof made to him he took and there- 
after maintained the position that there was no shortage of coal 
at ail. : On thë day before the flrst Installment of the mortgage raa- 
tured, hamely, on Fehniary 19, 1894, the parties made a supple- 
mental agreement, the tenns of which were embodied in the f ollow- 
ing receipt signed by Hogsett, and given by him to Eainey: 

:", , "Uniontown, Pa., Feb. 19, 1894. 

"Received of William J. Rainey hls check foc $25,000.00, being payment of 
the interest due on bond dated February 20, 1893, and $5,720.00 on aceount of 
installment of ..principal due February 20, 1894; and I hereby agrée that the 
time of paymént of'the balaiicé of this installment shall be extended one year 
from this date, and ail the remainlng payments are extended one year from the 
time fixed in said bopd- If there shall be any shortage in the acreage of coal, 
the amount fo be deduetèdoi account thereof shall be dedUcted from the pay- 
ment of February 20th, 1836; ïhe amount of said shortage is to be ascer- 
talned within six months. Robert Hogsett. 

"S. E.'Ewingi Witness." j . , '; 

,. Thefe was évidence in the c^e to show that there was an actual 
shortage in the mineable c6al| of âbout 26 acres, and évidence to 
show a still further shortage ti^âè offered and rejected. There was 
also efidence to bhow that ijiFitkiîi the six months specifled in Hog- 
'sett's receipt of February 1^, I894:y Rainey, by his agelit, saw Hog- 
sett, and claimed a shortage Of 26 acres, and endeavored, unsuccess- 
fuUy, to havé Hogsett coîûp to àiïagi'eement with respect to the 
anjount of shortage, but that Hogsett denied there was ahy shortage, 
and persisted in such déniai. The court instructed thé jury that 
the amount of défalcation for shortage in coal to which Rainey was 
éhtitled w'às liiiiîted to the 16 acres claimed by him in his notice of 
:May lO, 1893, ^p(l directed a verdict accordingly: 

la so instruçtihg the j'ury, the trial court, we think, iaîled to give 
effect to the intention of the parties, with respect to the allowance 
for shortage m thé coal, as disclosed by the original agreehient and 
the supplemental agreement, taken together. Thé lea.ding intention 
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of both parties, as declared in the sixth paragraph of the agreemeut 
of December ,28, 189?, wa« that the purchaser should get at least 
500 acres of mineable coal, and that for any shortage be was to be 
allowed a déduction at the rate of |800 an aci-e. To accomplish 
this ruling purpose, it was provided that the purchaser should make 
daim within three months after entryj that then the vendor should 
hâve full opportunity for investigation, by additional surveys, if de- 
sired; and, finally, that the déduction be made from the flrst in- 
stallment of purchase money, which fell due February 20, 1894. 
This scheme failed, but from no fault of Kainey. He made claim 
within the stipnlated time, and then gave Hogsett full opporti^nity 
for investigation. The latt^^ sent his surveyor into the mines, and 
had a survey made. The resuit was a déniai by Hogsett of any 
shortage. Thus the question of the amount of shortage was en- 
tirely open between the parties when the supplemental agreement 
set forth in Hogsett's receipt of February 19, 1894, was entered 
into. This is recognized in and by that paper, which states: 

"If there shall be any shortage in the acreage of coal, the amount to be 
deducted on account thereof shall be deducted from the payment of February 
20, 1896. The amount of said shortage is to be ascertained within six months." 

Now, upon the face of this stipulation, there is neither concession 
of the existence of any shortage, nor limitation upon déduction, if 
shortage should be found. To restrict the allowance for shortage, 
it is necessarj^to read into the paper unexpressed terms. 

Looking at the language employed in Hogsett's receipt, is it to 
be believed that the parties intended that, although within the desig- 
nated six months it should be demonstrated that there was a short- 
age of 26 acres, yet the déduction should be restricted to 16 acres? 
If such was the intention, nothing was easier than to say so. Why 
should Hogsett be permitted to fall back on a claim unduly limited 
by reason of a mistake of fact, and which claim he refused to accept 
when he had the opportunity to do so, and, indeed, had utterly re- 
pudiated? To constnie the recited provision in Hogsett's receipt 
as net only postponing the déduction for shortage two years, but 
also as giving him six months more time within which to reduce, 
if he could, the amount of the claim Rainey had made, strikes us 
as a very one-sided rendering of it. Certainly, the language used 
does not require a construction which compels Rainey to pay for 
more coal than he got. The fairer reading of the clause is that 
within thé specifled six months the true amount of shortage, if any 
existed, should be ascertained. This is the apparent meaning of 
the clause, and, we think, is its real meaning. This conclusion 
leads to a just resuit, and effectuâtes the fundamental intention of 
the parties, unequivocally expressed in the original agreement. In 
Canal Co. v. HiU, 15 Wall. 94, 21 L. Ed. 64, it was declared that, 
where the substantial thing which the parties hâve in mind can be 
gathered from their whole agreement, it will control mère formai 
provisions, which are intended onlv as means of attaining the sub- 
stance; and in Heryford v. Davis, 102 U. S. 235, 244, 26 L. Ed. 160, 
it was said that the construction of an instrume,nt is to be deter- 
mined by the ruling intention of the parties, gathered from ail the 
lOoV.— 1.4 
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lànè,tià|é''tliëy tave uséd. The jud^ent of thé circuit court is re- 
VÇriëdy aiid the casé iâ remandèd to that court> withi direction to 
graûtâ liéw trial. 

DALLAS, Circuit Judgé (dissenting). I am uidable to concur in the 
conclusion teached by the majority 5 the court upbn the controUing 
quéstioÉi in this case,— ^tlie effèct to be ascribed to the rêceipt of Feb- 
ruajy 19, 1894. I agréé that thiè "is not to be foùnd in any name 
which the parties may hâve given to thé instrument, and not alone 
in any jparticuliar provisions it contains, discoûnected from ail oth- 
ers,»but in the ruling intention of the parties, gathered from ail 
the lan|iiàgé they hâve used. It is the légal efféet of the whole 
which is to be sought for. The form of the instrument ia of little 
acconnt." Seryford v. Da,vis, 10^ Û. S. 243, 26 L. Ed. 160. I agrée, 
too, thât it is tiie province of thé court to "carry out the intent of 
the parties as gathered frmn the Avhole instrument and the state 
of aflaii-rèxisting àt the time it wàé made." Canal Co. v. Hill, 15 
Wall. 103, 21 L. Ed. 68. And I quite agrée that the familiar rule re- 
specti;pjg th^ iuterpre'tat}bii of do^uiûeiits in the light of surround- 
ing circumstances, wliich was obvioiisly in mind when the language 
last qubtéd was uséd, mùet be reSorted to in endeavoring to solve 
the question of construction which is hère ptesentéd. The point 
is not as to the acceptatiCe of that rule, but as tb the conséquence 
which résulta from its applièâtfoiï t<> thé particular CÎBCùinstances of 
this'çase/' ':.';■''■;' ",'''"■ ■ ■■'i''!<i"\ ■ ■■'■;- "-'^ ;■ 

Placing oursèlyes in thé situâtibtf 6f the paWiea when this rê- 
ceipt Was givehy we Ûnd that thé éifèùmstancefe' Whieh they must 
haye hàd in ' View wére^aS' folioW^:* Bâiney, being' in possession, 
hàd; within the tiniê sJJëcifléd in thé âëreéraeiit 'ctf purchase, niade 
à claini foi" "short&gë of 16 eici^Ès, ' ♦ * '= • tb' bè dèdUcted from thé 
flrst inStallment of bond! àtid inbrtéSgé gîvèn by ïné TEainey] to ybu 
[HogSëét]' for balance ofij^uréhâSé ïionéy', as pi'ôViaed for in sa;id 
agreélîieïit.''Hbgsett'ffiâ ûbt aSâért;:aïid could'ilbt hâve trdiy as^ 
séi^tedj that tUis claiiQ- wâS 'nbt ' ndàdè' îii âccordàïïee with the ' terms 
ôf thé'agre^itiént tëférrëd'tb, btit h!e Téljtected it âë being whoUy un- 
fbunde^d; andtheii insistiédj; and ithét^fter inâîiitaifléd, that there 
was not in fàct'làiiy Shbrtàgè whatàoeyer. This^' thén, was the con- 
dition bf âffaiis' on tîi'ë dafi^ prèèéûilig' that upoïi wMfeh the âi-st iii- 
istallment 6f the iiortgagé débt iiiatiiredl Kainèy liad niadé à cl'âiin, 
foi' whieh, îf èbrrect,' hé ^#3^ èntiÛéd to bé crêdited againSt thëin- 
Stallinëtit theb about tb'fàll due. . Élifs' claiiiii and no othér, hàd 
-beéh ndàde within thé l«^Scribèd péribd, and the only différence bé- 
twéeu tbe parties rëlâtèd'to that idehtical elaiin, âhd to Uothing 
èlse. Baînëy allèged that' -théré tvâë-à Shortà^e bf 16' acres. Hbg- 
sett deniëd fhé ëiistencë oi any slîbrtàgë, ahd the Issue thus Jbined 
prësëntëd thé ohé bbstàèlé wHicli' ibipeded thé settlëméiat' of the 
^nibunt falling due on the niorrô'#'.' The i*ight bf Eainey to déniand 
?l déduction for a speciflid Shqrtà^é hàà bëën exercised and exhaùstëd. 
Mie "ruling intentionji" Hs ^'g^thëi^d from ail the languàgè used" 
in the principal à^tthëlit,i^thé "légal effëct of the whole" bf that 
instrumleiit,^— was ribt thîàt'Bàihèy Should be accorded an allowance 
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for any shortage that might exist, but only for sudi shortage as he 
might designate and claim within three months, Heryford v. Davis, 
supra. Consequently, the question of the extent of the shortage 
was not entirely open when the receipt of February 19, 1894, was 
given. The question had been circumscribed by the claim which 
had been made, and nothing remained unclosed but the contention 
concerning the correctness of that daim. The parties were dealing 
with an actual situation, and the paper of February 19, 1894, con- 
tained nothing to warrant the àssumption that they intended thereby 
to ignore that situation, or to vary their more formai previous con- 
tract, further or otherwise than as in and by the receipt itself 
(which says nothing whatever about extending the time for making 
claim) was expressly provided. Under and with référence to the 
claim already made, there was an existing dispute as to whether 
there was any shortage. This dispute it was which stood in the 
way of adjustment and payment of the flrst installment under the 
raortgage; and hence it was agreed, not that Bainey might add to 
his claim, but that the amount to be deducted on account of it 
should be abated from the payment to mature a year later, instead 
of from thë presently due installment, and that "the amount of said 
shortage" should "be ascertained," not a further claim be made, 
"withm six months." The words, "if there is any shortage in the 
said quantity of 500 acres," were used in the original contract, but 
it cannot be doubted that the shortage to be allowed for under 
that contract was limited to any shortage that should be claimed 
for withiû three months. Why, then, should it be supposed that 
the équivalent language of the receipt, namely, "if there shall be 
any shortage in the acreage of coal," was intended to be unquali- 
fledly inclusive? When the original agreement was entered into, 
a claim was contemplated; when the receipt was given, that claim 
had been made. In the one instance, the term "any shortage" was 
defined by the provision requiring a claim within a flxed time; in 
the other, by the fact that a claim had, within that time, bèeû 
actually presented. If it had been intended to broadly reopen the 
whole question of shortage, nothing would hâve been easier than 
to plainly express that intention; but this was not done, and, in 
view of the circumstances which hâve been referred to, I do not 
think such intent can rightly be inferred from the employment of 
the words "any shortage." Those words should be relatively con- 
sidered, and not in the abstract, nor with absolute literality, to 
the end that the whole reason of the thing may be regarded, and 
the object in view — the postponement of a dispute, not the expan- 
sion of its subject-matter — shall be effected. In Reed v. Insurance 
Co., 95 U. S. 30, 24 L. Ed. 349, the case, upon its merits, depended 
solely upon the construction to be given to a clause in a policy of 
Insurance in thèse words, "the risk to be suspended while vessel is 
at Baker's Island loading," and turned upon the point whether that 
clause meant "while the vessel is at Baker's Island for the purpose 
of loading," or "while it is at said island actually loading." The 
suprême court held the former to be the true meaning, quoting, with 
approval, from Tayl. Ev. §§ 1082, 1085, as foUows: 



212:: 100 .F&PEHAli RBRORTBa. 

"Wbate?r€3f,be the nature of the .dots^ipient under review, the object Is to dis- 
coyer tiie intention ot tïie wrlter, as 'eyidenoed by the words he bas used; and, 
in ttrà:éir't<>''db*4iïs,''teè judge mtrst è'm' hiinseif In the writeï's ïjlace, and then 
seé 1to#' the témk of the Instrument làffect tlie propeifty' oti gubject-matter. 
• ♦ * It mayi and indeed it often does, happen that» In conséquence of the 
surroundipg circmnstances being pi;oyed in évidence, the courts glve to the 
instrument, thusrëlatively eonsidered,: an interprétation very ditïerent from 
that Whiçh It wôdld, havè received had it been eonsidered in the abstract." 

In applying tHe^e principles, the court said: : ^ 

"The whole resson of the thlng and the object in yiew: point to the intent of 
protectifl^, themselves wjiile, the vessel was in that expos^d, place for the pur- 
pose reférréd to, nbt mçrely to protect themselves while Ip^^iing was actuàlly 
goin'g 'on."' : '■■' ■■" ■ - ■ . '■■■'■■ _•■■''■ ' ■ 

— ^An4 , tlierefore, that ; jptent ■vya^j-given elïect, althoughit was ex- 
pres^ly;4?pi>ceded that, "takipg this , clause in absolute literality, the 
riskwasonlyto be suspend^d when Joading was actuàlly going on." 
'Np construction of any contra.ct c^n lîea just one which does not 
hpid the parties to their; ent^ç^; agreement, and I do not think that 
justice can be attaiped by sustaining either party's demand ot a 
contraçtual right, however funçLatnental, when the terms and cou- 
ditionSrjUpoi)|,|Tvliiçh the right was acquired haye not been fulfiUed, 
Byth^ original agreement iû; tfjis case, :the right to allowance was 
made ,_4epend^nt upon the fliaWng of daim within three months. 
WithouJ; such daim there was no right. Courts of law cannot make 
or al ter pontracts, and thpre does not-iappear to me to be any rea- 
son fpr desiring to do sq in ffie, présent instance. No hardship was 
inflicted upon the plaintiff; in err^r by conflning him to the cla,iiïi for 
16 acre^,: which he had made in due seasoUj for to this he had agreed, 
and it œtay safely be assumed that; he made that claim advisedly, 
and with a fuU appréciation of his own interest. But, on the other 
hand, it does seem tp me that itwpuld hâve been most unfair to 
the defendanitinferror ta hâve requiredh™ to meet on the trial the 
untimely çlaipi for a shortage either of 26 acres or 45 acres, although, 
for manifest good reaspii, he had by his contract of sale prptected 
himseK against any such demanid being set up. 
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RIGNET V. DE GRAW et id. 

(Circuit Court, W. D. Missouri, W. D. February 26, 1900.) 

L Limitation— Intebeuption op Rdnnino of Statbte— Effect of Suit. 

The continuity of possession of one in the aetual occupancy of real 
estate under claim of title Is not broken, so as to afîect the running of the 
statute of limitations In hls fàvor, by a judgment of ouster rendered In an 
action of ejectment for the land, brought agalnst one not at the time in 
privity with him in tltle or possession, and where he was not made a 
party and dld not appear or employ counsel in such action. 

2. Pkocess— Opfioek's Return — Collatbrai. Attack. 

The return of an oflScer of service of a summons Is not conclusive, as 
between strangers to the litlgatioh. 

& MORTOAGBS— RiGHT OF REDEMPTION — LIMITATION — POSSESSION UNDER VOID 
FORECLOSURB. 

Where a mortgagee enters into possession of the mortgaged premises 
under a void foreclosure, he is presumed to hold as mortgagee in posses- 
sion, and limitation does not run in hls favor, or in favor of his grantees, 
agalnst a suit by the mortgagor to enforee the rlght of rédemption, and to 
an accounting, whlch là a continulng right, unless there is an aetual notice 
to the mortgagor that they clalm to hold In some other right, adverse to 
the mortgage. 

4. Deeds— Proop— Cbrtified Copies of Record. 

TJnder Rev. St. Mo. 1889, §§2433-2436, whlch embody the provisions of 
a statute first enacted in 1843, and carried forward into Rev. St. 1855, P- 
366, § 51, certlfied copies of records of deeds to milltary bounty lands ac- 
knowledged wlthout the state are only admissible In évidence upon pro6f 
of the loss or destruction of the original Instrument; the only exception 
belng wbere the record was made one year prier to 1887 and 30 years 
prior to its ofCer In évidence, so as to entitle it to admission as the record 
of an anclent deed, under the provisions of Rev. St 1889, §§ 4S64, 4865. 

B. Equitï— Prater — Bffect of Amendment of Bill, 

The prayer of a blll to enforee the rlght of rédemption from a mortgage, 
and to an accounting from défendants as mortgagees In possession, Is not 
narrowed by an amendment asking eaneellatlon of the mortgage as In- 
valid, but remains intact, and authorizes the granting of the relief therein 
prayed for, in case the validlty of the mortgage Is sustalned. 

This was a suit in equity for the cancellation of a mortgage, or, if 
held valid, for the enforcement of the right of rédemption and to an 
iiccounting from défendants as mortgagees in possession. 

Geo. H. English, for complainant. 

Lander, Johnson & Lander and L. H. Waters, for défendants. 

PHILIPS, District Judge. This is a bill in equity, the gênerai 
object of which is to vacate and set aside a deed of trust to 160 acres 
of land situate in CarroU connty, Mo., on the grounds — ^First, that the 
grantor, Alice Eigney, was insane at the time of its exécution, and 
has continued so to be; second, because the said deed was without 
sufficient considération ; and, third, if the trust instrument be f ound 
not to be inyalid, the bill seeks to redeem, and, as the mortgagee 
has long been in possession of the mortgaged premises, for an account- 
ing between the parties. The cause was referred to the master, who 
has âled his report and findings, adversely to the complainant. Ex 
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ceptions thereto having been ûlej^ ^j the jpomp%inant, the same hâve 
been heard by the coâttl ' " ' ' ' ' 

Tlie eïi4#»ce shoys's thft çne . Ja^aç^^, E^n^y, wbo wfs the husband 
of said Alice Rigney, on tbe i6th' or July, 1868, received a tax deed 
fromïtlie collectof of Carroll coaatypiMo., for theland in question ; 
fhat lie IttUDfëdîately theréafter entérefl into the possession and made 
va:l#bié Ibi'prQveiiièrit^M^ aad tiii?i possession ç()ntinuéd to the 
time ,of hjp 4e^th, in iWîii^wen it c(#îvi^l^é3 upoi?^ M^ ieirs and ad- 
ministrator, TJnder th& adnainiBtratoiîJs sale, in September, 1872, his 
widow, Alice Rigney, becàïne the paPchaeer, and received the ad- 
jninistrator'e deed thenefcaS^ This being military iand, within ttie 
Dièaniaè of thfe staitutê of KmîtatiM, it^il Conçedéd, in argument, that 
after the continued adverse possès'âiÔiilby Alice Riigliey and her 
prëdecé^èors fôï- à periôd 6f ttv^dyëâtë; if they did sd ht),IÇ, "no action 
for the FeROiPiery" thereof cç^d bç m^fiiptajned by any clàimant. Sec- 
tion 1, &: Wly ,Gen. StiMo. 1865;'' i^vr ^i m;: -.:./ ■: ■>. \ 

Mueh'df the l-eport Of the master âûd the argumetjt ôf respective 
côqnsel î^'éccùj^ied vpith |iié:gnéiti|i)^ç'^8,to vheihéj^^ Or not the çon- 
tinuity «ji p^sse^sjpn Vsy^^.WoSeB Tjy fliiè institimtîoii of an action of 
ejectment for possession of this land by one William, H. De Graw 
against one Francis E. Eigney, Hiil869^in the United States circuit 
court for the Eastern diàtriet Of MiSÉoari, wherein judgment of 
oust^r was renderièd in 0{itcib|^ri lâTïi "^^^Tiileexectttibti #ias issued 
oiçn^ this iiï4|iàtientj the Wji-îCljtvag n^t*:|x!eélited, as! hereïnafter piore 
pàrticulaiplyîStatedv It âoès not jLppéàr ihat Francis E. Eigney was 
in possession ttfths land a« thelenâmt of James Eigney, or that he 
or any ope elsé'3^«t;iflèd'Jâiït6a;Ri:gta^ the institution or pendency 

of said actîoii* ribr dOes ît kp'i)éâi:' thàf î^^^ Righèy éither appeared 
thereto or employed çptoseîl'théifi^ih; "1^^ p^it^is proceeding, 

being ciéaxly! ré:s liiter alio^'ftciîà, ,\^^^ îp' évidence in this 

suit. Judgmentsbind on^y the parties io, the record and their privies 
in blood, or estatG, or in lalW.: No on^'is pri^py to a judgment whose 
succession to thefights of prdpërt^ thereby affectedi occurred previous 
to the institution of the suit. Freeqi. Judgm. par. 162. See, also, 
Henry y. Wodljs^ 77 ^b;^ÏX- ; ^t^^^ had been 

in pOgsëSsîoiï à'à 'ténaiit under Jj'àpieS* Kîg'neJ', unlesp^ the tenant hàd 
notifled the lahdlôrd^r tlie ïàiiâBi'a' itaiid ëtnployétf'côtiûsel or other- 
wise defended, the judgment did ûol: ;ciQD<flude hfiïn.Or afféct the run- 
ning of,the>;i6ita*ute,of linadtatioil lins his favOr and, that of his privies 
in estate. Chirac v. Eeinicker, 11 Wheat. 280-296, 6 L. Ed. 474. 
Ffanci§»Eigpey, 1:^^ hia.dep^^itioçj tçstijaes that h^ ]H[^Sinot in posses- 
s|on,jÇf ,tbel,anà^p:^ the tipieiPi sëryipe pg ^rit of summons 

iO sà^d actioiifjthat lie \vàS; âp|i,p^p th^ tefl^ni q:!^ i«f*ffiés Éigney, jjinâ, 
t||at the witj w,aS|nQt ey^ntS^M^ft npon hiiji, por 4i<ï,|^e;^Plploy|<!OfljQ- 
s^',à^a_^déf^'^J.|l;jç lactjQ^jti 4|;.,kj.tçaft tliat the,r/9j:Hm[0|, ip iofflceri 
cappt .|?ë .C)0)[;^^tef4^^^W*W'ii%vl;W P^xty a%ete44hereby;; ,btlt 
t|ii^4anot,a,||fljt:?igaifli^t F.r^fii|3 3P^§gqey,or:*nyji9ne!jClaùfaipg und^Ç; 
hu^,,;;:Ap .|:|ei;v^e^n,iihe^/p^ Eecord» the? of- 

4cer's pettr^ p|r'iCTvice à»d pSe, jùagroentFther§in,c6nq issue: 

of fàct pr,!^^, ,)Çp'yig^, ^q:K?.§yér,: of jthç!jr§^l pifint'S.ofvthifi suit, the 
effèct oîthaF proceeding in ejeetment"is quite immaterial, and the 
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court would hâve passed it by without comment, but from an appré- 
hension that its silence might be construed into an acquiescence in 
the conclusion of the master that that judgment concluded this com- 
plainant. 

The évidence further tends to show that a writ of ouster issued on 
said judgment in January, 1872, and that under the advice of Ool. 
Waters, who was then acting as attorney for Mrs. Eigney, in order 
to prevent its exécution, a contract was concluded through him, for 
her, and the plaintifl in said exécution, through the défendant, 
Hamilton De Graw, acting for his brother, said William H. De Grraw, 
under a power of attorney, whereby it was agreed that she would 
buy the interest of said William H. De Graw in said land for the sum 
of 1*2,000, payable as foUows: $200 in cash, and the balance in prom- 
issory notes of |360 each, payable as f ollows : April 1, 1873, April 
1, 1874, April 1, 1875, April 1, 1876, and April 1, 1877,— each bearing 
interest at the rate of 10 per centum per annum, and if interest not 
paid annually to become part of principal and bear the same rate of 
interest. There is some uncertainty in the évidence as to whether or 
not this contract was consummated by the exécution and delivery of 
a deed from William H. De Graw, by Hamilton De Graw, attorney in 
f act, or whether the deed, if then made, was executed solely in the 
name of Hamilton De Graw. The deed was never recorded ; and as 
Mrs. Eigney, since the institution of this suit, has been under guard- 
ianship as an insane person, she is unable to testify respecting this 
issue. It is, however, quite clear to my mind that this controversy is 
rightfuUy to be determined iipon the assumptidn that the transaction 
in question was closed up as between Hamilton De Graw, as the 
vendor, and Alice Eigney, as the vendee. The défendants are cer- 
tainly estopped from asserting the contrary for the folio wing reasons: 
The défendants put in évidence a quitclaim deed from William H. De 
Graw to Hamilton De Graw, executed on' the 14th day of August, 
1896, which recites that it is made "in confirmation of a certain deed 
of conveyance executed by said William H. I>e Graw to said Hamil- 
ton De Graw, conveying said land, of date some time prior to October, 
1872, the exact date of which deed is not remembered, which said 
deed is said to be lost or accidentaUy destroyed, and never recorded." 
This deed was made subséquent to the institution of thiè suit. On 
the 23d day of October, 1872, the contract aforesaid was consunlniated 
by Mrs. Eigney executing to one Thomas D. Priée, trustée for Hamil- 
ton De Graw, a deed of trust on said land to secure the payment of 
the purchase money evideneed by said promissory notes, which notes 
were made payable to Hamilton De Graw alone. At that time, ac- 
cording to the recitations in said quitclaim deed, the title of William 
H. De Graw, whatever it was, in the land, was in Hamilton De Graw, 
and Hamilton De Graw, by accepting the deed of trust, recognized 
Mrs. Eigney's right to convey as the owner of the fee; while Mrs. 
Eigney, by the words of grant, "bargain, grant, and sell," etc., is 
estopped from denying that she had the estate conveyed. Section 8, 
c. 109, p. 444, 1 Gen. St. Mo. 1865. The situation, therefore, is this: 
Alice Eigney, as mortgagor, was left in jwssession of the land, while 
Hamilton De Graw assumed and sustained the relation of mortgagee, 
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th© beûeflcialtWoôr.ol yje-mortgage, notes. Theçeafterjion the 7th 
dày of December^i lïsSÏSiitisa'id! trustée, presutuably acting under the di- 
reetion iOf iHaMilton DeriSfaw, undertook to foreclose said deed of 
trust by a sale in pais, and executed of that date a deed as trustée 
to said;Hamilton De G;raw,i;Wlio thereppon entered into the posses- 
sion of thé premises. '^higforeclosure was, prématuré and void, for 
ihè xea^n that ail the notes, secured bv-the trust deed.were not due, 
and thefeiwas no pOwer of, sale conferredon the trustée until after 
the najaituMty of ail the notes.; Somç time subséquent to the said 
entry ol jHamilton De Graw!, he sold the land to the co^defendant, 
Gteorge Stout, the date of 'svhiqh is not disolosed by the évidence; but 
De Graw and bis grantee hâve been in the; possession of the land and 
the pereeptioD'Of the rentsaaid profits continuously from the 7tb day 
of December, 1875, to this tlnie, 

The ârst contention of thecomplainant is that at the time of the 
exécution of said notes and deed of trust she was insane, and has 
so continued thenceforthj and therefore the right of action to avoid 
said instrumente and recover. possession: of the land is not barred. 
The master has found this igsue; of fact against the complainant. It 
is but candor for the court to say that, perhaps, its mind may be some- 
what prejudiced against this conclusion; of the master from the fact 
that in the case of this complainant, by her guardian, as plaintilï, 
against Plaster (88 Fed. 686), aflirmed by the court of appeals (38 
C. C A. 26, 97 Fed. 12), on practically the. same évidence in its essen- 
tials, tried befote this coupt, a jury found this issue for the plaintiif. 
Some of the dépositions read on behalf of the défendants touching 
this issue should hâve been excluded for irregularity in the matter 
of notice, dedimus, and time of the taking; and the court attaches 
far less credenoe and force to the testimony of William Rigney on the 
part of the défendants than did the master, as this witness certainly 
appears in this relation, in a most unfavorable light. But the court 
tvill defer to the master's conclusion on this issue,, with the exception 
that it finds ifrom the over«vhelming M^eight of évidence, with ail the 
antécédent and corrélative oircumstances, that this woman for several 
years prior to 1895 was by reason of, mental inûrmity incapable of 
ppotecting her property interests, either in or outside of court, and 
that in 1893 she wa« a proper subject of adjudication in lunacy. 
In Februaryy 1895, she Vfas adjudgêd ; insane by the probate court 
of i iafayette county, Mo-j and Charles Lyon was appointed and 

qualifled as her guardian, who instituted this suit on the day 

of January, 1896. Why^ then, is not ;the complainant; entitled to an 
accounting with the défendants and to redeem this land if the mort- 
gagé ;îfl not satisfled, and for a decree of possession if the mort- 
gage: issatisôed? Where a mottgagee, enters into possession of the 
premises before forecloSure, and before satisfaction of the debt, no 
raatter bow he obtains the possession, the mortgagor cannot eject 
him without satisfaction of the debt; The mortgagor eannot main- 
tain such action, even upon claim by him that the debt has been 
satisfied, where the niortgftgee controverts. He will be driven to hjs 
bill in equity for an accouirting, and for leave to redeem by paying 
whatever sum may be foUnd owing by him. 
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In Pomeroy v. Winship, 12 Mass. 314, it was lield, when tlie mort- 
j^agee enters after condition brolvcn, that: 

"It shall be presumed that lie entered for that cause, and the time for that 
foreclosure shall mn from that entry. Where there has been an enti-y before 
the breach, the mortgagee may commence his foreclosure without any new 
entry. * * * it niust be a corrélative principle that where the mortgagee 
is in, the condition being brolien, the mortgagor, to secure his rights, may 
elect to conslder him in as claiming to foreclose, and that a tender of perform- 
anc-e made to him when thus in possession shall avail to the mortgagor as much 
as if there had been a public entry, or a jndgment for possession, because the 
condition was not performed. * * * For the mortgagee may sometimes 
gain possession contra ry to the real understanding of the parties; and, if he 
shonld choose to continue without any act showing his intention to foreclose, 
the mortgagor would be deprived of his right to redeem, unless he has the 
right to consider him in for condition broken, when that event has actually 
taken place. * * * It is immaterial whether he enter under the deed from 
the mortgagee or as disseisor; for it ought not in either case to be in his 
power to prevent the creditors for the mortgagor from availing themselves of 
the equity of rédemption. If he entered by deed, that deed might hâve been 
made for the very purpose of extingulshing the right of rédemption to the 
préjudice of the creditors. If he entered as a disseisor, it would be still 
more extraordinary that he eould procure to himself an absolute estate under 
a mortgage, merely becausè, having obtained a wrongful seisin, he should 
choose not to avail himself of his right to foreclose the mortgage. He must. 
therefore, be considered as in under the assignment of the mortgage; and 
the mortgagor or his lawful assigns hâve the right to consider him as holding 
under the mortgage deed with the view to claim an absolute estate under it, 
the condition having been broken when he took the assignment. And it is in 
the élection of the mortgagor at any time, at least withln 20 years, to claim his 
right to redeem by bringing his bill in equity after tender of performance ac- 
cording to the condition of the deed. The mortgagee suffers nothlng by thls, 
because be may hasten the foreclosure by a déclaration of the purpose for 
which he holds, and he is completely indemnified before any judgment against 
him for rédemption can be entered." 

In Cooke v. Cooper, 18 Or. 142, 22 Pac. 945, 7 L. R. A. 273, it is held 
that where the mortgagee at a void foreclosure saJe becomes the 
purchaser of the mortgaged premises, and enters into the possession, 
and then convej^s to a third party, such deed opérâtes as an assign- 
ment of the mortgage debt. as well as the mortgage, to the grantee; 
• and each successive deed to the land by persons holding under such 
mortgage must hâve the same eflfect. The court said: 

"If for any cause in the foreclosure suit the proceedlng Is inefïectual to 
foreclose the mortgage, and the mortgagee purchases at a sale under such 
void proeeeding, and enters into the possession under such sale, his relation 
to the. mortgaged premises is that of a mortgagee in possession. • * * If 
the mortgage was not foreclosed, it remained in fuU force and unsatisfied, and 
by the conveyance set ont in the flndings was owned by Cooper at the time he 
placed the érections on the lots, and in such case his relation to the lands 
was that of a mortgagee in possession. * * * While the mortgagee is not 
permitted to maintain a possessory action to, recover the mortgaged premises by 
reason of the default of the mortgagor, still, if he can make peaceable entry 
upon the mortgaged premises after condition broken, he may do so, and main- 
tain such possession against the mortgagor and cvery person claiming under 
him subséquent to the mortgage, subject to be defeated only by the payment of 
the debt." 

Conformably to the same recognized rule, in Smith v. Smitli, 15 
N. H. 55. it is held that, after the mortgagee has entered into posses- 
sion, his deed will transfer his right to the possession to his grantee, 
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wHc» by virtiie thereof maj défend against a writ of eiitry brbught 
against him by the mortgagor. Aftér discussing ttte validity of tbe 
writ under wMch the party claimed to hâve entered, the court said: 

"He *às,tlj,éB, if tbe notes had not beeû, pald, a mortgagee lu possession by 
vlrtïie or à prodess issuèd by a court ôf Compétent jurisdlction, He had the 
rigHt tp j^etain tbeppssessioi^ as againsi the mortgagor, and this right might 
be convèyed, sd tha't his'gr^ntee would staiid in hls placé, aiid would hold 
whatevçr, right o£ possesslqi^'>tas ownedby the grantor." 

TheNe^ York court ofappeals, in Miner v. Beekman, 50 N. Y. 337, 
indepépdent ôf tbe ' p^by^^çiils of thp locaJ Statute, bas furnished 
a forceml e^pasition qî l^écpmmon-lawrules applicable to tbe ques- 
tion uùder considération. Ihere the mortgagor, after the exécution 
of the mortgage; had feonteyed to a third party. After maturity of 
tbe inortgage |iÈ;bt thé îpè'rt|agëé f^ witbout making the 

subséquent; gçafltèe a pàrty to tîiè fopeçlosiire proceeding. The suit 
was by the subséquent graïutieeto redeem, who loat, because bis right 
of action was bari-ed by thé lO-yearS provision of the local statute; 
the mqrtg;ag%,i|i«t having^^ntered ifù^er h but uûder a foreclosure 
gpod as,'£!,gj9ina,t tï^e mortg?igpr- TÎ'Iie court, aftçr jcénGeding thàt after 
maturity of themortgage debt tbe mortgagor has the right to redeem^ 
controverts the'ïliropositioa' that such right of action on behalf of the 
mbirtèàgor i^ cbncluded by tbe| statute of limitations wherè the mort- 
gagee is in pqs^ssioiiiinëer tbe mbrtgage. Tb§ court, inter alia, 

said: ■. : - ■ ■-;■■:■■ ■ ■ ! -: . .', ,,; ,1 • -iii.'idi'^ 

"It is an aëknciwïedged brànch' of éqïilty jùrisdictidn to remove clouds 
from the tltïè''^t the suit bïtlieowner of 'thë fee. SucU'owner hàs the right 
to invoTiè this' aid. ' But must Be do ît yWtWîp' 10 year^ aftei-'the commencement 
oif-thé elotid, or irnày he do it'àtan:ytimè during ItS' existence while he con- 
tinues such owner? My conclusion is that this is a ebntinuing right thàt may 
bs asserted at any iime durlng the existence of the cloud, — never barred by 
the statute' bf limltKtiong tv&ile thé eloud continués toéxist. This results 
frbm the eontintting eharactérbf the right, whieh is equally as potent after 
ttee iapseof ll j^earS' aa It iwas durijig ÛjBflrpt 10. It: is a right inhérent in 
the pwner ;pf the |tee to haveiploud^ remoyed.jand apparent, but not real, in- 
cumbrances dlscliarged of ,rWF,d at att 1;}més- WhlIe the owner of the fee 
continues liable to an actlbi' fbr foreelbsiihs^Of thç mortgage, or for the pay- 
mëfrt of ahy Iniciimbrance tïib'n hls landte whleh Is past due, he has a continuing 
rlgbt to the aid of equity tO' détermine the amount, if uncertain, and to com- 
pel its dlseharge upon payment; and an actlpn to enforce this continuing right 
cantiot be barréd by the statut* bf limitatiôûs, for thé reason that it is Con- 
tinuing/' ' ' 

After conceding that the right to bring the action of rédemption 
did not acctue until the défendants or their gtantor entered into 
possession, tbé court f lirtliet obseïrved, in respect of the local statute 
of limitations, that: 

"The statute, I thinli, i*c6uld not theri commence nmning, had the défendants 
or their grantor etitered'and' eontinued in possession, avowedly as mortgagees, 
and would not run while they so held, for the reason that it is a continuing right 
of the owner to pày off alia dlseharge ainortgage, and by so doing regain pos- 
session of the laûd." . ' 

And the reason why the court applied the statute of limitations to 
a suit of the grantee bf the mortgagor was because the défendants 
did not enter and hold possession urider the mortgage, but claimed 
adversely, as purchasers uhdfer a deed from the master on the fore- 
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closure sale, which was good as against the mortgagor, and, of course, 
was after maturit}' of the debts secured by the mortgage. • But in the 
case at bar the défendants entered after the void sale of f oreclosure 
as against the mortgagor, and therefore occupied apparently no 
other rightful position than that of a mortgagee in possession. 

In Haskins v. Hawkes, 108 Mass. 382-384, after the death of the 
mortgagee, his heirs entered and tooki possession of the premises, and 
undertook to foreclose, on the assumption that they were entitled to 
do so; but their act was held to be, in effect, that of an administrator 
de son tort. After a lapse of eight years the mortgagor brought suit 
to redeem. The court said: 

"As they entered under the mortgage, claiming imder it, for the purpose of 
foreclosing it, and alleged in their answer that they hâve foreclosed [just as 
the défendants hère do], they are not to be permitted to shield theniselves 
against accountability by saying that they" hâve occupied as mère strangers and 
disseisors. The plaintifE is entitled to redeem, and to hâve the rents and prolîts 
applled on his notes." 

îfo more concise or comprehensive statement of this doctrine can 
be found than that expressed by Chief Justice Dixon in Quinn v. 
Quinn, 27 Wis. 170, in which he said: 

"It is the entxy which décides the, character and quality of the possession, 
and thèse remain unchanged mitil the possession has been actually surrendered, 
or until the tenant has avowed his intention not to hold in subordination to the 
title under which he entered, and given notice thereof to the party holding such 
title, or until an éviction in due form of law and possession talïen or continued 
under paramount title." • 

So Tyler, Ej., p. 887, says: 

"In ail cases where a party is in possession of land in privity with the rightful 
owner, nothing short of an open and explicit disavowal and disclaimer of a 
holding under that title, and assertion of title in himself, brought home to the 
owner, will satisf y the laW". When a tiduciary relation exists betweeu the 
possessor and the owner, a clear, positive, and continued disclaimer and dis- 
avowal of the title, and assertion of an adverse right, to be brought home to 
the party, are indispensable before any fçundatlon can be laid for the' opération 
of the statuté of limitations. Otherwlse, thé grossest injustice might be prac- 
ticed; for without such notice the owner oftheland might well rely upon the 
flduciary relations under which the possession was orIginaUy talïen and held, 
and upon the suborùinate character of the possession as the légal resuit of those 
relations." 

See, also, Budd v. Collins, 69 Mo. 129. 

But the évidence ii; this case tended to show that, at the time of 
this pretended foreclosure sale and entry of the mortgagee into pos- 
session, she was not residing in Carroll county, Mo. ; and it does not 
appear that she had any notice of such attempted sale, and especially 
had she no notice, even if she had been altogether intelligent and 
capable of looking after her business affairs, that the défendant De 
Grraw, if in possession, was asserting any claim adverse to his rights 
as mortgagee. It was not sufBcient, to change the relation of mort- 
gagee in possession which the law presumptively attached to his 
attitude, that he simply remained in possession, exercising the usual 
acts of ownership in no wise inconsistent with the flduciary relation 
of mortgagee. The law is that he must do some affirmative act to 
bri.Qg home notice to the nportgagor and owner of the land that 
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he répudiâtes Ms: f^alty and asserts an independént possession. 
Therelore tiie testimony '6f' the défendant thàt hetook? possession 
and has ever siheeS«iaim«d to bé tlie owner in fee, advei-sfely to 
the rnyrtgagoi*; îs 6f noîconsequeiilcé,' without such fact being noti- 
fled to the complainant. Were ^tÛe law otlierwise^ it; woiild be in- 
stilict with injufetiieej as the fiiortgagfefe, contrary tb the express pro- 
visions of the mortgage deed, in theîteence and withoût the knoM'l- 
edgé of the mortgagbfrinight undertake to forecloSe, as in this casse, 
In pais, and under -a fratidillent dieed ëlip intd possession* and without 
aày'-aetual notice tof the litortgagofdf his purpose tô throw ofE his 
allegiance, by merely contlnuing the possession whichïhe law, with- 
out .mpre, would attribnte to a possession under allegiance, might 
obtâin, as in this case, the f ee to property far in eXce^ of the value 
of t'he àmount of the indebtedness theféon. As apï>liéd to the facts 
of this case, and to the nie^tal conditiôp, sueh as the évidence, taken 
. in its most favorable aspect to the défendant, shows this woman to 
hâve been in since 1873, it seems to,me to be the especial office 
of'si court 6f equity to àffprd het,' ttilrbugh ber guaiMiàn, thé right 
of rédëriiptiôn. , ' 

As said by Mr. Justice Miller, in Ûi! Co. v. Marbury, 91 TJ. S. 587, 
23 Ii*Ed. 328, iù respect of the timè when à party shouW exercise his 
opïi'èti't6''SetrSàfeide'-a'*de;'''^ ''■ / „r.,.. '' ' ' ;'.' 

"ItiJS' has never been h^d to be apy; determiiied nupaber of, days or years, 
a:s api>îted ito every case, lilce thç st^tijte .of limita ti<?ns, but must be decided 
in each case upon ail the éléments of It whlch afCect that question." 

To defeat this right of rédemption in the complainant, the défend- 
ants, ofifei:ed in évidence, a certifled copy from the recoMer's office of 
CarrôU county, Mo., of yi'liï'tpûrporltsjfo'^e.a deèd ôf convëyance froni 
Mrs. Rigney, grantipg this and otherinilîtary lands in said county to 
one William H. Stevensonj of date Augufet 26, 1875. This deed de- 
scribles Alice H. Rignëy as of CbîcâgQ, Gôok coùiify, IU:, and Steven- 
son ofKwit JPort, Miph.; and tjhe dëéd, purports to hâve been ac- 
knowledge<l before a hotary publie of said Cook county, 111. The 
. introduction in évidence df thÎB deed' was objected to by complain- 
ant's counsel; for the reaSïïn that there was no pi-oof olïered of the 
existence of the origiiiâl deed, not 'of ijts loss or destruction; nor 
does the évidence show that any effort whateyer was made by the de- 
fendants to discover the whereaboùtiy df said Stevenson, or to obtain 
the origitfài déed. It isèènceded that this land is à part of the mili- 
tary botintj^ land designéd for thè benéflt of the soldiers of the War 
of 1812.' Béèàuse of the repeated attempts to gét upon the records 
of the couiity where sùch lands weré lô'câted fraùdulent and forgéd 
deeds, thé législature df this state^; as early as 1843, as a safeguard 
against the Use of certifled copies of such deeds (acknowledged with- 
out the stkfè) in évidence, affectirig the title to such lands, required 
that such certifled copies could ohlj/ be admitted in évidence "upon 
proof of the loss or destruction of the original instrument." This 
was carrited forward in the statutés of 1855 (Rev. St. 1855, page 366, 
,§ 51), and reeeived construction in Barton v. Murrain, 27 Mo. 235, 
in which it was held that the other provisions of the statute, which 
authorized the reading in évidence of certifled copies of conveyauces 
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when the original is not in the control or possession of the party, 
his agent, or bailees, hâve no application to such military lands. 
This ruling was reafflrmed in Crispen v. Hannavan, 50 Mo. 415, 416, 
and is again recognized as law in Id., 72 Mo. 548, with the only ex- 
ception thereto as to a deed of record 30 years prior to the oiïer in évi- 
dence of the certifled copy, where the same had been recorded 1 year 
prior to 1887. A certified copy of such deed was admitted in évi- 
dence in Rigney v. Plaster, 88 Ped. 686 (affirmed in 38 0. G. A. 25, 97 
Fed. 13), on the ground tliat the présent statute as to certifled copies 
of ancient deeds of record for 30 years applies to ail conveyances. 
But in the case at bar the deed in question had not been recorded, 
when offered in évidence, over 24 years. The master is in error in his 
conclusion of law that the provision of the statute of 1855, in respect 
of such deeds, has been dropped f rom the présent statute. The same 
provision in respect of deeds to such lands is in the présent statute 
in sections 2433 to 2436, inclusive. The last section déclares that: 

"Copies of such Instruments or records of the same, duly certified by the 
recorder of the county in whieh the same may hâve been recorded, shall, upon 
proof of the loss or destruction of the original instrument, be read in évidence, 
with lilie efCect and on the same conditions as the original instrument." 

This is a wise and provident pi'ovision of the statute, as illustrated 
by the case at bar. There is no évidence that Mrs. Rigney was in 
Chicago at the time this deed purports to hâve been executed. The 
existence of such a man as William H. Stevenson is not shown. 
There is no évidence that Mrs. Rigney had such deed recorded, nor 
any évidence as to what became of it. Without considering any of 
the other objections made to the admission in évidence of this deed, 
for the reasons above stated, it must be excluded. 

The master in his report makes some question as to whether the 
state of the pleadings on the part of the complainant is suiïicient to 
justify a decree of rédemption. The allégations and prayer of the 
original bill are amply suiïicient to authorize this relief. It expressly 
prays that the court will "ascertain and détermine what, if any, is 
the liability of the complainant to the said défendants, or either of 
them, and what, if any, lien, claim to, or interest in said real estate 
they, or either of them, hâve, and also the value of the rents, issues, 
and profits of the same during ail of said time since the 7th day of 
December, 1875," foUowed with a prayer for "a full accounting be- 
tween the parties hereto, and ascertain and détermine by its decree 
what sums, if any, remain to be paid by your oratrix in full satisfac- 
tion of said debt, if any such debt there be, and in complète rédemp- 
tion of said land from any such liens, claims, or demands, or deed of 
trust," and "that the court will decree upon judgment of said balance, 
if any, and without judgment if no balance be found, that said deed 
of trust be satisfled, canceled, and discharged, and for nothing taken, 
and that the decree herein shall be made and declared a cancella- 
tion of the same, and shall operate as a conveyance of said real estate 
to your oratrix, and that your oratrix hâve such other and further re- 
lief as the nature of the circumstances of this case may require, and 
to this honorable court may seem meet," etc. Surely this prayer, in 
tlie language of an old chancellor, "is as comprehensive as the Ix)rd's 
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.Pr^p^?fi Whilé it i« ti;ue that^inttlie Bupplemental aind amendatory 
allegàtiçiii»,' the complainant asks t» bave said deed of tmist set aside 
Md yàëated on theground of the^^dleged iiisanity of Mrs. Bigney, yet 
the <)friginal Mil, with thé amendmemits and prayers, constitutes a con- 
tinuons jfleading, leasing the original prayer for relief intact, in the 
event thëcourt should flnd that te deed of trust was not voidable on 
thegrotindofinsanityj 1 i ; 

It then ônly remains to be ascertained what is tjie state of the ac- 
counting between thei mortgagor and the défendants. Before the 
complêiinaiit eân be let into the possession of the property, she must 
paythe principal and interèst of the'niortgage notes, and the defend- 
àntB must render an accounting of thé rents and profits realized from 
the usesof the premises during théir tenure. The,|200, as a cash 
paymént, presumably was paid by the mortgagor; and the debt se- 
cured by the deed^ of trust is represented by five promissory notes, 
dated! January 16, 1872, for $360 each, payable,! respectiTely, April 1, 
lS73,!4pril 1, 18X4, Appil 1, 1875, April .1,187Ç,: and AprU 1, 1877,— 
said ilotes brâring; interèst from date at the rate of 10 per cent, per 
annuitij payable aniiuallyj and if the interèst be not paid annually 
to beconië àiS pririéipal and bear the same rate df interèst. As the 
defendaiiï ©e ©raw did iiot enter into possession of the premises 
untii Decembér 7,' 1875, the complainant wouM not bé entitled to any 
crédit on' the aecruing interèst until December, 1876, when the défend- 
ant would hâve to begin to abcount fét the annnal rëntal \-alue. The 
suprémSe court of this sta:te, in Einey v. Hill, 14 MoifSOO, settled the 
rule for "themethodofi Computing interèst, with rests of payments, 
whidh' hfe(s ever since béen ieeognizedi as the rule in this state. It is 
expressed as follow^ it» the syllabusi ^ ' 

"interèst' 18 flrèt to bë Câlcol^ted on a detnaiidi ap to the first partial payment; 
then a4di the Interèst tq.tJje principal, and deduct the payjflent therefrom; then 
çast internat on t^ie rej^ainije;; >to tljq , secoua, , payment, add, the tflterest tp the 
reiiiainder, ànd dediict therefrom the séco^na'pâyment; and so on uiitll the last 
partial pkyrùent, uhlesS.'ttteiy éase,' the' lilterest up to ahy payment shall 
exceed thé paytnent, in *blèfa case sùch payaient is to be dedùctëflrfrom the 
IntereSti and lue excess o8 thèj:intç»est4s to, be carried forwaid, wlthout cast- 
ing , interèst; thpreon, totheipextjïia jument jJjat will discharge the eXcess." , 

The master,.in his estimation of îbhe rental, flnds thfi , reasonable 
rental fonthe first 15 yeârsi at^li50 per acre, and |2.30 per acre there- 
after; 53ie court is satisiedy on an eMnaination of the only évidence 
touching this rental vttlùejtthat the master was led into anerror in 
flnding that the 15 yearsat |1.50 per acre ran fromithei entry of the 
défendant in 1875. The.clear téstimony of the witnesses was that, 
i5ior20 yearsagOj— ^thatiSj from thetime of the taking of the dépo- 
sitions in 1895,-^the laûd; was woTth |1.50 per acre, and since that 
itinie $3.50 amatre. Mfteen years wôuld carry it backto 1880, when 
thei 12.50 per acre attach«d,i which makes a radical différence. Calcu- 
lated upon this basis, the >fesult is that ujp to: ;December : 7, 1893, the 
principal aàd interèst of, the mortgage debt hâve been extinguished, 
with an excess of |246v85 in favorof the complainant ; and, as the de- 
fendant Stout, presumptively, has continued the possession, an ac- 
counting to date wouldshOw a large balance sheet in favor of the 
complainant. ; ' 
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When the master fumished to the respective counsel first draft of 
Lis report herein, the défendants' counsel filed with him objection to 
liis accounting upon the right of rédemption, because he had failed to 
crédit the défendants with the taxes paid and for the improvements 
made on the land. Thereupon the master made a supplemental re- 
port, stating that he had not given such crédits for the reason that 
the défendants had failed to furnish any eyidence thereol The de- 
fendants did not ask the master to reopen the case, or to hear évi- 
dence touching this matter. The completed report was thereafter 
filed in this court, and the défendants hâve âled no exceptions thereto. 
This court has not been asked to reopen the case on this account, and 
no attempt has been made by the défendants to show that they, or 
either of them, hâve paid any taxes or made any improvements; 
and, even if the case were opened for such purpose, the large amount 
now due the complainant would doubtless exceed the sum of such 
taxes and improvements, if any, and would not affect the resuit. To 
avoid even the semblance of injustice to the défendants on this ac- 
count, the court will not render decree against them, or eithér of 
them, for the rents and profits since December 7, 1893. 

Decree will go in favor of the complainant in conformity with this 
opinion. , 
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(Circuit Court of Appeals, Eighth Circuit February 13, 1900.) 

No. 1,341. 

BiLLS OF Exception — Ambndmknt. 

A circuit court of appeals will not make an order either allowlng an 
amendment of a blll of exceptions in that court, or authorizing Its amend- 
ment In the court below, to supply matters omltted from the original bill. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Charles J. Hughes, Jr., for plaintiff in error. 
Lucius M. Cuthbert, for défendant in error. 

Before OALDWEIA,, SANBORN, and THAYEE, Circuit Judges. 

CAID'W^LL, Circuit Judge. A motion is made in this case by 
the First National Bank of Denver, the plaintiff in error, "for a rule 
or order permitting it to file a supplemental bill of exceptions" to 
bring to the attention of this court an alleged occurrence at the trial 
of the cause of which no mention is made in the bill of exceptions 
contained in the record now on file in this court. The motion is 
accompanied by several aflSdavits, which purport to set out certain 
remarks of the attorney for the défendant in error in his argument 
of the case to the jury in the circuit court. Whether the motion 
made contemplâtes that this court shall accept thèse afiidavits as 
a supplemental bill of exceptions, or shall order the lower court to 
accept them and grant a supplemental bill of exceptions founded 
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therëônj or what f'ruleor order":it is desirèd that this court shall 
i^ke in the premisfâ^ m not indioatèd by the motion, and it is not 
matèrial to inquiBejnforj in any aspect of theiquestion, the motion 
miist ibe and is denied, ion the autboFity of the f ollowiûg cases : Bank 
V. Eldped, 143 U. S. 298, 298, 12:Smp. Ct. 450, 36 L. Ed; 162; Honey 
v.Bailroad Ce, 27 O.C. A. 262, 82 Fed. 773; Eollins v. Board, 24 
O. C. Ai. 298, 78 Fed. 741; Case' v. Hall, 36 C. C. A. 259, 94 Fed. 
300, 302. 



. JAMES et al. v. DARBY, 

DARBY V. JAMES et al, 
(Circuit Court of Appeals, EightU Circuit. February 13, 1900.) 

;-;''; ' Nos. 1,296, 1,297.' 

1. VBNIJ9P AND PdRCHA|Sï;R— CONTRACT— ACOBPTANCB 01" Optioît. 

An acceptance of an option to purchase property must be unconditlonal, 
,to create a con tract; and a letter from the holder of an option to the 
ownerof the property stating that he had determined to acefept "if dé- 
tails are satlsfaetorlly arranged," and If an abstract of tltle was furnished 
whlch hls représentative should pronounce perfect, where the option con- 
tained no such requirement, Is not an acceptance of the option, ]3ut in 
légal effect a refusai to accept, whlch terminâtes the option. 

2. BaMK— CONTRACT — OfPEK AND ACCEPTAKCE. 

A letter wrltten by one of two owuers in commpn of a tract of land, 
wlthout the sanction of the other owner, accepting an ofEer to purchase 
the entlre tract, does not create a contract for the sale of the land blnd- 
Ing on either of the parties. 

8. Samb. 

Défendants, who were owèers in cotnttion of a tract of land, gave plain- 
tifB: a wrltten option to purchase the Sanié within a tlmè stated. Shortly 
before the expiration of that tlme, plalntlfC wrote défendants that he had 
declded to take the land on the terms proposed, If they would fumlsh an 
abstract whlch should 'beapproved by hls attorneys as showlng a perfect 
tltle. There was not tlme after such letter was wrltten to hâve an ab- 
stract made and examlned before the option would expire. One of de- 
fendants answered thart he had tioidôubt the tltle *as good, and that he 
would hâve an abstract rnade. ' Heldi, that such eprriB^pondence dld not 
operate to extend the option, whlch plalntlfC had rejected by addlng 
eondltlènsito hls acceptance, nor to ètéate à new Jcdntraet blnding upon 
élther party, but amounted to no more thaa negotlatlons looklng to a 
, future contract , .^ . . i , : ; 

In Error to -the Gitcuit'Gotirt of thë'tTnited States for the Eastern 
Difetrict of ArliariSasl ' " • 

The défendant p error, Cr. W. J. 6arb^^ while in Çqàhoma county, Miss., 
on other biislney^, aseertalnei tiiat the piàfntlffs în error, Dr. R. R. James and 
R. P. McG-Peg^jr,' whô were •tfef endant^- in thé c6urt below, bwned à certain 
tract of land lin that county contalning;520 acrefe'known asi the ''Crudup Tract," 
and that it T\|;aSj for sale. H« tliereuï)OB.:wen;t to Cottonplanfe Ark., where the 
plaintlfifs in error fesided, to i^egçtiate the.,purchase of the lfi.pd. The negotia- 
tièns reslilted In thé plàlntifCs in error exéciutiùg and dellverlng tP him an option 
to purchûëe the làndi in the following wordà'i ' • ';■' 

"We héi-eby agréé tb glvé' Rev. W. J. Darby thlrty dayS' pptten on a certain 
520 acres of land we oWn ih' Mississippi. Exception tô thiâ is, on condition 
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we hâve a libéral and good offer for the land, we agrée to telegraph said Rev. 
W. J. Darby, and give him one week after telegram. Option prlce, $2,500, 
one-thlrd cash, balance one and two years, eight per cent, interest. 
"November 2nd, 1896. R. R. James. 

"R. P. McGregor." 

After getting the option Dr. Darby returned to Evansville, Ind., where he 
resided. Before leaving, it was arrangea that subséquent correspondenee should 
be had with Dr. James. (This arrangement will be more particularly referred 
to later.) Subsequently Dr. Darby wrote Dr. James the foUowing: 

"Evansville, Indiana, Nqv. 12, 189G. 
"Dr. R. R. .James, Cottonplant, Arkansas — Dear Sir: Since arriving home, I 
bave arranged to make another trip to Mississippi, and some friends will go 
with me. I hope our visit may resuit satisfactorily, and that we may be able 
to arrange a trade. Of course, I cannot tell as to myself until I make a thor- 
ough investigation of your land, and then my friends will bave to détermine 
whether they care to Invest. Our visit there will be about the 23rd or 24th, 
after which date I will write you as promptly as possible what we will do. 
"Very truly, yours, W. J. Darby." 

Dr. James did not answer this letter. Subsequently Dr. Darby wrote to Dr. 
James the foUowing letter: 

"Vlcksburg, Mississippi. Xov. 25, 1806. 

"Dr. R. R. James, Cottonplant, Arkansas— Dear Sir: If détails are satis- 
factorily arranged, I hâve decided to accept your proposition regarding Crudup 
tract of land in Coahoma county, namely, $2,500 for 520 acres, payable one- 
thlrd cash, and the remainder in one and two years, with interest at eight per 
cent. Of course, the first consider-ation is an abstract of tltle that my repré- 
sentative at Clarksdale would pronounce perfect. I take for granted, of course, 
you can furnish this, and that there will be no 'hitch' on this question. Having 
no occasion to question this, I failed to speak to you about it. A rumor has 
since corne to me that there is possibly a flaw in your title; there belng some 
minor heirs concerned, who may hâve some claim on a part of it. I attach no 
significance to this, but as I want to proceed with some plans, on the basis that 
the trade will be closed, I wish you would write me at once on this point. If 
you say you know the tltle to be perfect, I will proceed with my plans, and the 
transfer can be made when arrangements are eompleted. I am out for a 
month's trip in Louisiana and Texas. Please address me at Fort Worth, Texas, 
care Rev. A. B. Buchanan. 

"Very truly, yours, W. J. Darby." 

This letter Dr. James answered, as foUows: 

"Cottonplant, Arkansas, November 27, 1896. 

"Rev. W. J. Darby, Fort Worth, Texas— Dear Sir: Yours of the 25th to 
hand, stating you would take the land, If title was ail right, for the sum of 
$2,500, one-thlrd cash, balance one and two years, eight per cent, interest 
from date. I think there will be no trouble about the title. McGregor investi- 
gated the title before he bought it, and says the title is ail right. I will write 
Maynard & Fitzgerald, of Friarpoint, to-day, to hâve abstract made of tltle. 
We are willing to give you a warranty title. Inclosed find letter from your 
friend, J. L. Cooper, making claim of $100 for his assistance in making sale of 
the land. You will doubtless remember I spoke to you about having told him 
to sell the land for $2,600, taking .flOO for bis trouble. You thought if you 
bought it he would not want anything, and you said you would make it ail 
right with him. I hâve never learned to deal but one way, and that is 
'straight.' ïherefore I inclose his letter, that you may see his claim.ç. 

"Yours, very truly, R. R. James." 

Subsequently Dr. Darby wrote the foUowing letter: 

"Nortonville, Kentucky, December 22, 1896. 
"Dr. R. R. .lames: I have a letter from Mississippi to-day which indicates 
that my plans for pushing work as quickly as transfer is made are checked, 
and am at a point where only a short delay and a little nucertainty as to dosing 
100 F.— 15 
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trade wUl undermine confidence and coat me heavlly, preventlng my accom- 
pUSUing anything for a whole year, and make 1898 of but little profit. Two 
thlngs hâve got in my way: A lettier you wrote some one there under date 
of December 14, throwlng doubt over the proposed trade between us, and nam- 
ing terms to another. I assume you simply replied to some one's Inquiry, 
saying that the trade was not closed between us yet, that the deed had not been 
executed and no money paid, and thât In case the trade was not consummated 
y6ùr terms would be so and so. That is ail right, but it starts rumors that 
blbék my way; and I will be greatly obllged If you will wrlte thls party again, 
indicating your confident expectation that the trade wîll be consummated as 
proposed, and ask him to so state to. any persons wlth whom he has commuui- 
cated on the subject. Thls is a small matter, but it may mean much to me. 
As I hâve sald, If you can make a good deed, I will conform to the terms. 
If you cannot make a good deed, there is no use of proposing to sell to anybody 
else. What you wrote me In Texas about the deed is S£^tisfactory, and I hâve 
no doubt the abstract will be ail right, ; Confident of this, I am orderlng lum- 
ber, arranglng for building, and haye cleared land, etc.; If you bave received 
information from your attorneys throwlng any doubt wtiatever on the title, 
please vvire me to that effect, on recejpt of this, at Bvansville, Indiana, and I 
can stop matters before they go far enough to do me any damage. Unless I 
coiintetihand orders by the 25th, contracta will be made that will be burdensome 
in case the transfer is interfered with on the score of def eetive title. As to our 
trade, I do not consider anj'thlng in the way except the chance as to title. 
If the paymènt of money is a question in. your mind as to transfer, I will at 
once arrange for the cash payment by depositlng in a bank in your town in 
your fàvor on notice that transfer is complète, or will make any other arrange- 
ment as to same in the manner indlcated. Oertainty being necessary, please 
hurry up your abstract men. An old rumor as to bad title has also got in my 
way.^ ■ " , ■ 

"Very truly, yours, W. J. Darby." 

t>r. jàmes responded to the above letter by telegrarh, which Dr. Darby re- 
ceived pn the 24th of December. The :ele^tam is in theSë words: 

"Land 'Sdd, deed made, money paid. WUl write you. R. R. James." 

On thé same day Dr. James wrote Dr Dàtby as folIoVrs: 

"Cottonplant, Arkansas, December 27, 1896. 

"Bey. W. . J. Darby, Evansville, Indiana— rDeap Sir: More than a week ago 
we received from R. H. Wildberger a deed, written out, and a draft on the 
bank inclosed. We were to sign deed and keep the elieck. We hâve been 
trying to sell the land for a number »f years, and you were not altogether cer- 
tain whether or not your people would take it. This trade was a certainty, 
and we signed the deed. Webad given you thirty days' option, and forty-flve 
dayselapsed before we sold. Had we of known for certain you would hâve 
taken it, we would hâve sold it to you. You remember you told us when hère 
not to miss a certain sale if we, had such an opportunity. Had I of known where 
you were, I would hâve wlred you. Mît. Wildberger was buying for bis mother, 
who is vlslting hlm from Kentucky. If we hâve disappointed you, we are very 
sorry, but, as I toïd you when you were hère, we were anxious to sell the land. 
"Yours, very truly, R. R. James." 

When Di*. Darby was Informed that James and McGregor had sold the land, 
he Ihstituted this suit for a bieach of îontract to sell, and for cause of 
action allèges: "That on or about November 27, 1896, the défendants agreed 
in writing with the plaintlfif to sell him, for the smn of $2,500, to be paid 
one-third cash, balance in one and two years, bearing interest at 8 per 
cent., a plantation in Coahoma county, Mississippi, described as follows: 
[Description follows.] That shortly thereafter défendants refused to perform 
their part of the contract, and plaintiff allèges, upon information and belief, 
that défendants hâve, since the exécution of the contract above mentioned, 
sold and transferred said land to some third person. That plaintifC ofEered to 
perform his part of the contract, and has ever been ready and wllling to do so. 
That he has been damaged by défendants' breach of contract in the sum of 
four thousand dollars, for which amount he prays judgment." Ttie défendants 
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answer, and deny that on or about November 27th they agreed în writing to 
sell plaintiff, for the sum of $2,500, to be paid one-third cash, balance in one 
and two years, wlth Interest at 8 per cent, per annum, tJie land mentioned 
in the complaint, and deny that they refused to perform their part of the con- 
tract, or that plaintiff offered to perform his part of It, and say that It is not 
true that he has been ready and willing to do so; and they also deny any dam- 
ages by reason of any breach of contract on their part. They then say that 
on November 2, 1800, they gave to the plaintjiî an option on the tract of land 
in controversy, vehich land was not described in the option, and allège that 
plaintiff never complied with the terms of the option, never accepted the same, 
never made the cash payment, and never ofifered to do so. They f urther allège 
that the option was voluntary and wlthout considération. They also plead the 
statute.of frauds. Such other facts as are necessary to the détermination of 
the case vrill appear in the opinion. 

J. W. House, for James and McGregor. 

S. E. Oockrill and Joël E. Williamson (Ashley Cockrill, on the 
brief), for W. J. Darby. 

Before CALDWELL and SANBOBN, Circuit Judges, and EOGERS, 
District Judge. 

ROGERS, District Judge, after stating the case as aboyé, delivered 
the opinion of the court. 

At the trial of the case the court below gave the following instruc- 
tions : 

"(1) Gentlemen of the jury, there Is really but one matter for your considér- 
ation in this case. Although much testlmony has been introduced in regard 
to the beginning of this transaction, as to an option having been given, the 
conversations at the time, etc., yet the court tells you that the défendants 
made an undertaking with the plaintiff that they would and they did sell the 
plaintiff the land in controversy. There was a contract of sale consummated 
between thèse parties, and the only question for your considération, inasmuch 
as the défendants bave parted with the title to the lands and cannot exécute 
a deed, — cannot carry ont their contract, — is, has the plaintiff been damaged 
by his fallure to obtain the land for which he bargained? This you will déter- 
mine, and there is no other question left to your considération. (2) You are to 
détermine this from the testimony in this case. You are to arrive at it by 
determinlng from the testimony what was the actual value of the land on the 
22d day of November, 1896. If you flnd that it was more than $2,500, one- 
third cash, the balance in one and two years, with interest at the rate of 8 
per cent, per annum, whieh the plaintiff agreed to pay for it, you will say how 
much more, and subtract the |2,500 from it, and that will be the damages which 
he sustained. That part of it is simple, but it may not be so simple to déter- 
mine what the actual value was. That you are to détermine from the testi- 
mony, — what was the actual value." 

Plaintiffs in error objected at the time to the giving of each of 
thèse instructions, and, their objections being overruled, they in apt 
time separately and severally excepted to each of them, and, having 
thereby saved the questions, now urge that the giving of each of thèse 
instructions was error. 

At the hearing and in the printed brief it was not contended by 
counsel for défendant in error that Dr. Darby's letter of November 
25, 1896, was an acceptance of the option of November 2, 1896. More- 
over, the plaintiff does not déclare on a contract arising out of those 
two writings, but, on the contrary, déclares on a contract alleged to 
hâve been made on or about the 27th of November, 1896. But, if such 
contention were made, it could not be uplield. The rule is unvary- 
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ing, aad the authorities uniform, that in order to constitute an ac- 
cèjjtaticteiof an option, or an offer to sell, the acceptance must be 
uncMditioûSI. There must be no new terms iittposed, and no de- 
paxture from ttose offered. "If to the acceptance a condition be 
affixed, or any modification or change in the ofEer be reqrested, ij> 
the party to whom the offer is made, this, in law, constitutes a r éjec- 
tion of the offer." Weaver v. Bùrr, 31 W. Va. 736, 8 8. E. 743, 3 L. 
R. A. 94; Kelsçy v. Crowther, ÏG2 U. S. 404, 16 Sup. Ct. 808. 40 L. Ed. 
1017; Harding t. Gibbs, 125 111. 85, 17 N. E. 60; Corcoran v. White 
(m. Sup.) 7 N. E. 525; Langellier t. Schaefer (Minn.) 31 N. W. 690; 
Sawyer v. Brossart, 67 lowa, 678, 25 N. W. 876; Bruner v. Wheatoii, 
46 Mo. 363; Minneapolis & St. L. Ey. Co. v. Columbus Rolling-Mill Co., 
119 U. S. 151, 7 Sup. Ot. 168, 30 L. Ed. 376; Lawson, Gont. pars. 15-17. 
In the letter 6f November 25, 1896, Dr. Darby manif estly does not 
accept the option. He says, "If détails are satisfactorily arranged, I 
haye determined to accept," etc. He does not say, "I will accept," 
etc., but "I hâve determined to accept,'' provided or "if détails aie 
satisfactorily arranged." The inference is that, if détails are not sat- 
igfactprily arranged, he has determined not to accept. What détails? 
His letter doés not state. In the same letter the flrat new require- 
ment he spécifies is "an abstract of title my [his] représentative at 
Olarksdale Vi'ould pronounce perfect," and says he takes for granted 
this abstract will be fumished. But no such provision is fonnd in 
the opfjon. Hé then refers to a rumored'defect in the title, and adds, 
"I attach no signiflcauce to this, [meaning the rumor], but, as I want 
to proceed with some plans on the basis that the trade will be closed, 
I wish you would write me at oùce on this point* If you say you 
kno# îp,e title to be perfect, I will proceed with my plans, and the 
transfei" can be made when arrangements are completed.'j',, What 
arrangements? He does not say, and James and McGrregor could 
only infer. But, if James will say he knows the title is perfect, he 
(Darby) wants to proceed with bis plans, and hâve the transfer made 
"when the arrangements are completed," but the option contained no 
such provisions as thèse. Thèse were new conditions imposed, 
changes suggested. Moreover, the very language of this letter clearly 
indicates that Dr. Darby did not intend by it to unconditionally accept 
the option, for he says, "X want to proceed with some plans on the 
basis that the trade will he closed'^ (italics ours); looking to the fu- 
ture in which to close the trade, provided the other conditions are 
acceded to. This letter was written just seven days before the op- 
tion expired. Dr. Darby could not hâve reasonably expected that 
this letter, written at Evansville, Ind., and addressed to Dr. James 
at Oottonplant, Ark., could reach the latter in time for him to pro- 
cure- an abstract of title to lands in Coahoma county, Miss., and for 
Dr. Darby's attorney to pass on the title, even if James had known 
who his attorney was, and notify Dr. Darby in time for him to hâve 
accepted the offer and tendered the cash payment at Cottonplant, 
Ark., before the option expired. The letter of November 25, 
1896, was not, therefore, au acceptance of the option. It was, un- 
der the authorities, and in fact, a rejection thereof. It imposed con- 
ditions which could not be complied with within the time limited 
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by the terms of the option, and both parties, in therery. nature of 
things, must. be held to hâve known it. The option of November 
2, 18;>6, and th^e letter of November 25, 1896, therefore, created no 
contract, for the reason that the minds of the parties did not meet, 
but, on the contrary, the terms offered were distinctly rejected by the 
requirement of other and additional terms. So strict are the authori* 
ties, that after Dr. James received this letter of NoA'enibèr 2.5, 189G, 
Dr. Darbv would not hâve been allowed, if' he had so desired, to hâve" 
i-ecalled it, and then accepted in unconditional terms the option of 
November 2, 189G. The receipt by James of that letter rendered the 
option nugatorv between the parties. Lawson, Cont. par. 17; Shef- 
fleld Canal Co.\'. Sheffield & K. R. Co., 3 Eailway & Gan. Cas. 132; 
Davis V. Parish's Eepresentatives, Litt. Sel. Cas. 157; Minneapolis &■ 
St. L. Ry. Co. V. Columbus Rolling-Mill Co., 119 U. S. 151, 7 Sup. Ct. 
168, 30 L. Ed. 376, and cases cited. 

But it is urged that, conceding the letter of November 23, 1896, ta 
hâve been a rejection of the option of Noveinber 2, 1896, it was also 
a new proposition by Darby to James and McGregor to purchase the 
same land on the terms thereih Stated, and to be gathered from the 
option and other writings in évidence, and that the new proposition 
was accepted by Dr. James in his letter to Darby dated November 
27, 1896, and that McGregor was bound thereby. We bave seen 
that the letter of November 25, 1896, was a rejection of the option; 
and it is but fair to say that it was also either in the nature of an ex- 
pression of a willingness to negotiate further in référence to the land, 
or it was in the nature of a eounter proposai upon the part of Dr. 
Darby. In either event it was concededly intended for both of the 
plaintiffs in error, for this is an action for a breach of a contract 
alleged to hâve been made by James and McGregor jointly for the 
sale of lands owned by them as tenants in common. The letter, how- 
ever, of November 25, 1896, is addressed to II. R. James. As stated, 
it was a rejection of the option previously executed by Jairiès and 
McGregor, and that rejection ended ail relations subsisting between 
Dr. Darby and James and McGregor as to the option. 119 U. S. 151, 
7 Sup. Ct. 168, 30 L. Ed. 376. If it constituted a new proposition, 
also, it was a proposition addressed to James only, on the assumption, 
no doubt, that James had the authority to represent McGregor. Did 
James hâve any such authority as to this new proposition? Or if the 
letter of November 25., 1896, was in the nature of a suggestion of a 
willingness to negotiate further, did James hâve any authority to 
represent McGregor with référence ta further negotiations not em- 
braced in the option? McGregor did not sign the letter of November 
27. 1896, by which it is now claimed that James and McGregor ac- 
cepted the new proposition, nor did he sign any other letter found in 
this record. Did he either authorize James to write them, or did hé 
know they were written, and ratify the action of James in doing so? 
Let us see. In Dr. Darby's déposition the following appears: 

"Q. After gettlng that option [meaning the option of November 2, 1896], 
what did you do thenï A. I went home, to Evansville, Indiana. Q. Before 
leaving there, what arrangements, if any, did you make about further eorre- 
spondence, and with whom was that correspondence to be conducted? A. I 
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tçjd tjthfssjgemqemçn 1 woulfl coffliflunlçate wlth thero isfon, .apa,,;W^nted to 



knowif ï JBhçuld wrlte to iDr. îamésl he bètfag the mai' whc* wàs dolïig tlie 
wiittsr tliêre, iind lié sald: •ïesV. thâi' McÛrégor dldtft Uké'to Wtlte lètters. 



tiflte me.' Thls was' la ihé présence of MoGregor/' 

Andi thisisjall the évidence (Pr.Darby offeped to show that Dr. 
Jame» had àuthority tp bifli^, lîçGjegor, either iji référence to the 
option, or (Ir. référence to spyi |Other future or/^ubsequent negotia- 
tioBS. lit wiJii be seen that tt^s, ;t;estimony of Qr. Ijarby's relates to 
the optipp. It \v;as the ^^ptipn çoncerning which l)r. [Darby was to 
writç, ,^ere ,wei:p np othei? ,|»iisiness relations betweén the par- 
ties. It, was iconcçming the option, therefore, that Mc&regor re- 
questediDarby tjf) write to iTî^njes. It was cpioicerning the option 
Jarae§ W8S,;%-^nipltcation, àjiili^oriïed by McGregor to write to 
Darb^. |fa<;urally, wl^en th^ijoption was rejeçted the authority 
ceased. Nothing was contempiàted then making.it necessary to 
write abput auything.elsp.r , [î 

In Dr. J^mes' déposition t|ie ffllipwiiig ocçurs: 

"Q. Wlien jwu recelred Dr. barby'a tetter from Vlckàburg, the 25th, you 
answered; Itipn the 27thV A. Xçs, slr^ Q. It was your intentioa thea to give 
that abstiftçt to hlm.waa Itnot? Jk. 4.f»,I usually 41d, wheif I got that letter 
I calléd Mr, McGregor Intd my office âna','read him ^é letter. Mr. McGregor 
sald tô ràii 'There Is nothfB^în thàt felltfW. He is not gblng to takè the laûd. 
He was to hâve laid the mattierbefbr»>Ws board^ retùrned Iramediately, and 
closed ,the trade. ïhere I9 qothing l»:hilm.' And McGregor objected to my 
ana;nref Ing, the letter or seni^iog hlm |be abstraot I Insisted upon sendlng the 
abstract, or Bâvlng; It prepared, from thé' t&ct that we would poSsIbly hâve use 
for It, éveil li lié did not bùy thé lahd;' /Ofliërs inlght càïl for It'* 

Thjs in i^l the évidence in therçcord as to James' authority to 
represen,t ijicGregor in contracting tosell the land to Dr. Darby. In 
our opiniop, it not onlyf ails shopt of conferring any authority on 
James to coiM^uct further negotiations for McGregor with Dr. Darby 
after the latter had rejeçted the option for the sale of the land, but 
it showS: .affirnaatively that McGregor objected to James writing the 
letter of ÎToy:ember 27» JS^, orsQwding the abstract, for the rea- 
son that he idid nôt belieVe that there was anything in Darby, and 
that he would ,iîot take jthe land. If lit be conceded, ûerefore, that in 
Arkansas authority can be conferxed orally upon an agent to sign 
a Writing, andi bind his principal thereby for the sale of real estate 
(which it is not necessary, in our view of this case, to décide), two 
things stand; in the way t© prevent the letters 01' Dr. James from 
binding McGregor: Eirsty Jâmefl didi tôt sign any paper purporting 
to bind McGtËgoP or undertaking to bind him; and, sefcond, if he did 
he did scf, tyithout authority, aildi McGregor is.not bound thereby. 
It is clearjilthèrefore, that McGregor never at any time accepted 
the new proposition contained in the letter of November 25, 1896. 
Nerer havingi accepted that propositito, Dr. Darby, hâving rejeçted 
the optiônjrhad no cause, of action* against himii The new proposi- 
tion in tteilptter of November 25jl8&6,. concededly w-aë intended to 
be made to both James and McGregor; but, the proposition not 
havii]g béfeïtf : 'a,c^epted by McGrè^^^ was not a moment of 

time from ttejiecèîpt;of tha^ Dr. James down to the 

period when the land was sold in which Dr. Darby might not with 
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absolute safety hâve withdrawn the proposition, for the reason that, 
until the proposition was accepted by both parties to whom it was 
niade, there was no contract binding any of the parties. Burton 
V. Shotwell, 13 Bush, 271. And, if there was no contract binding 
upon either of the parties, there could be no snch thing as a breach 
of it. 

But it is not necessary to rest the case on this riew. In our 
opinion, the record discloses no contract between Dr. Darby and 
Ur. James and McGregor, or either of them, except the option con- 
tract which was rejected by Dr. Darby in the letter of November 
23, 189G. In Minneapolis & St. L. Ey. Oo. v. Columbus Eolling-Mill 
Co., 119 U. S. 151, 7 Sup. et. 169, 30 L. Ed. 377, Mr. Justice Gray, 
delivering the opinion of the court, said: 

"As no contract is complète without the mutual assent of the parties, an 
offer to sell imposes no obligation until it is accepted according to its terms. 
So long as the oîEer has neitlier been accepted nor rejected, the negotiation re- 
mains open and imposes no obligation upon either party. ïlie one may décline 
to accept or the other may withdraw his oflfer, and either rejection or with- 
drawal leaves the matter as if no ofCer had over been made. A proposai to 
accept or an acceptance upon terms varying from those ofCered is a rejection 
of the offer, and puts an end to the negotiation, imless the party who made the 
original offer renews it or assents to the modiflcation, suggested. The other 
party, having once rejected the ofCer, cannot afterwards revive it by tendering 
an acceptance of it." 

The whole doctrine covering this aspect of the case is hère con- 
cisely and clearly stated. The fair and just construction of the 
letters, in the light of the facts and circumstances, satisfies us that 
the minds of the parties never met at the same time with référence 
to the terms suggested in the letter of Dr. Darby of November 25, 
1896. In Dr. Darby's déposition the following appears: 

"Q. After this option was given to you on the 2d of November, 1896, you 
wrote them the letter of the 27th [meaning the 25th, beeause Dr. Darby wrote 
no letter on the 27th], in which you claim that you accepted that option, didn't 
you? A. Yes, sir. * • * Q. Haven't you reserved the right, as shown in 
thèse letters [meaning the letters in évidence], to reject the land entirely, if the 
matter was not satisfactory to your attorneysV A. I should think so. That 
is what I meant to do. That is what 1 thought I ought to do. I didn't want 
the land if it didn't hâve a good title." 

So it is clear that when Dr. Darby wrote the letter of November 
25, 1896, he intended it as a conditional acceptance of the option, 
which was tantamount, in law, to a rejection of it; and it is cer- 
tain, if his own testimony is to be believed, that at the time he gave 
his déposition he regarded that letter as a conditional acceptance of 
the option. Now his position is shifted. He now contends that the 
letter of November 25th was not a conditional acceptance, but a new 
proposition. Can he be allowed to hold James and McGregor to 
lus understanding when he wrote the letter or when he gave his 
déposition, or to his understanding now, as may suit his convenience? 
The letter did not mean two separate and distinct and différent 
ihings, each dépendent upon the sliifting opinions he at différent 
times may hâve entertained in regard thereto. Dr. Darby's suit is 
based upon the alleged existence of a contract between himself and 
James and McGregor. If, as he understood, the letter of Novem- 
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ber j25, - 1896, ,was a conditional acceptance, it was a rejection, and 
tlie^e was no contract. If it was a new proposition, intenâed at the 
^^naeag svich,|ithen it ipust hâve l^eeh . accepted by James and Mc- 
Oregoi^,; and.,by thera intended as, such. In other words, tlie minds 
of the parties must bave met at the time the proposition was made 
and aceepted, in order to constitute a binding contract upon the 
parties. On :the:22d of December, 1896, whieh was af ter the iand 
iiad. been sold, pr, Darby wrote Dr. James a letter in which he said: 

"ïwo tijings hâve got, in ijiy way: A letter you Wrote some one there 
[meaning ià Mississippi] under date of December 14, throwing doubt over tlie 
prQpbsea'tTB,ië béfween qs, and naming terms to another. I assume you sim- 
ply repiied to Some pne's iriqui'ry saying the trade was not closed between us 
yçt, tliat tiiedieed had not been executed and no money pald, and that in case 
a trade was not consuuimated your terms would be so 9;ud se. That is ail 
right, but it starts rumors that block my way, and I wlU be gre.atly obliged if 
you will wHte this p&rtj a^ain, iùdic&tiiig your confident expectation that the 
trade will bè eonsummated as proposed, atxâ asking him tO so state to any per- 
sous with Whom he has communlcated on thei subject. This is a simple matter, 
btit it majr ineau much to mie. As I haye said, if you càn make a good deed 
lioill cOrifo'rm fo the terms. * • * As, to our trade, I do not consider any 
thifig in the way except the chance as to title." (Italics ours.) 

This letter was written three days after the Iand had been sold, 
and it is clear that up to that time Dr. Darby did not consider him 
self unconditionàlly bound to acCept the Iand. He still stood upon 
the question of title. Thèse last extracts from the letter of Decem- 
ber 22d do not show that Dr. Darby; at that time thonght that he 
had àccepted the option by his letter of November 25, 1896, as stated 
in his déposition quoted supra; but they do show that his idea at 
that time as to his status was precisely what it was when he gave 
Mis déposition, and testifled that he claimed to hâve aceepted the 
option by his letter of Novémber 25th. 

. vBut the more important question in this regard relates to the un- 
der standing of McGregor and James. It is quite clear that Dr. 
Darby understood the letter of Novémber 25, 1896, to be a, condi- 
•fional accëptance of the option of NQvember 2, 1896. He so testi- 
ôes, and ail his correspondence s6 indicates. Can he reasonably 
insist that James and McGregor understood the letter of Novémber 
25th as a new proposition, when he did not so understand it himself, 
and did not so iutend it? If he did not so undeirstand it, and did 
not so intend it, then, the terms of the alleged contract were not 
a,greed upon by the parties, because Darby did not understand it as 
;^ new proposition, and tb.is,,,without,reference to what James and 
JltcCrregor understood. But if J^mes and McGregor did not under- 
stand the letter of Novémber 25.tli as containing a new proposition, 
then certainly they did, not intend to accept the new terms which 
i^; imposed. T^heir answ;çr pf , December ; 27, 1896, to that letter, did 
n<?,t, ,in terms, accept th^; requirements suggested in it. The very 
fl]fs|;, fientence in the letter of Nç^yember 27th is as foUows: "Yours 
f^ the 25th to hand, statipg you wQuld take the Iand if title was ail 
fjgijt" (then .reciting tjie terms stated in the option), indicates that 
Jajjues understood /the letter of Novémber 25th to be a conditional 
îicceptance of the option, and not a new proposition. That is pre- 
cisely what it was. It did, not iSay, "I offer to give," or, "I make 
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you thip proposition," or anvthing of that character. It said, "I 
hâve determined to accept/' etc., and James replies, "Yours of the 
25th to hand, stating you would take the land if title," etc.; thus 
showing that he did not intend thereby to accept the new proposi- 
tion, and did not understand one was being made. Then follows, 
in James' letter of November 27th, several statements, down to hia 
référence to the claim of Cooper for flOO for commissions. But 
can thèse statements be constnied into an agreement to comply 
with Darby's suggestions made in the letter of Noyember 2.^th? 
James does not say he will furnish an abstract of title that Darby's 
attorney "would pronounce perfect." He does not say "he knows" 
the title is "perfect." He says "he thinlîs it ia"; that McGregor 
had examined it before buying the land, and says it is "ail right." 
He also says, "We are willing to give a warranty deed." James, 
in his déposition, says that while the negotiations were pending for 
the option "something was said in regard to the title; that McGregor 
told him [Darby] that he had had the title examined, and that it was 
good, and that we would give a warranty title." So that thèse 
statements in James' letter of November 25th had already been 
made to Darby by McGregor in the présence of James before the 
option was given. This testimony is uncontradicted, and must be 
accepted as true. In the letter of November 27th James does say, 
"I will Write Maynard & Fitzgerald, of Friarpoint, to-day, to hâve 
abstract made of title." It is insisted that this statement shows 
that James understood the letter of November 25 th was a new 
proposition, and that he intended to accept it. James explains this. 
He says, in substance: That when the letter of November 25 th 
was received he called in Mr. McGregor, as he usually did. That 
"Mr. McGregor said to me, Tîiere is nothing in that fellow. He is 
not going to taJke the land. He was to hâve laid the matter before 
his board, and returned immediately and closed the trade. There 
is nothing in him.' And McGregor objected to my answering the 
letter or sending him the abstract. I insisted on sending the ab- 
stract, or having it prepared, from the fact we would possibly hâve 
use for it, eren if he did not buy the lands. Others might call for 
it." It must be remembered that at this time the option had not 
expired. James and McGregor could not tell whether Darby would 
accept the land before the option expired or not. James, no doubt, 
thought, if he did not accept the option before it expired, that he 
might agrée to take it before they could seU it to other persons, 
and, at ail évents, seeing that the abstract was called for, if an- 
other offer was made it might be called for again, and therefore 
they might need the abstract anyway. In substance, he so states. 
We think this explanation is consistent with James' letter, reason- 
able, and a satisfactory answer to the contention of the défendant 
in error. In the letter of November 27th James then refers to Darby 
a new difficulty, — the claim of Cooper for $100 out of the purchase 
priée for his commissions for making the sale. It is true that Dr. 
Darby, in his letter of December 2d to Dr. James, written on the 
Southern Pacific Eailroad, between Houston and San Antonio, stated: 
"Yours of November 27th received. I am glad to learn the title to 



234 100 FEDERAL REPORTER. 

the land îs clea»; JWIien you Iiear from tte parties preparing the 
abstract of title, you «an communicate with me fijrtlier." He also 
agrées to pay JlOOito (Dooper, if it has to be paid, and gives his ad- 
dress. It is insisted that tliese statements sliow an acqniescence 
by Dr. Darby that the title was good. But before this letter could 
hâve been received: by Dr. Jamesithe option had expired. More- 
over, the very laînguaglB he uses shows tliat he did not intend even 
to acceptJaiaes' représentations as. to the title, but still held on to 
the necessity of an examination of the abstract of title. There was 
no other correspondence i between the parties which could in any 
way affèct the questio» of the alleged contract between them. The 
letter bf the 25th of îfOTémber Was written just one week before 
the oiption expired, and; -not a word is Said in that letter, or in the 
two which followed (the last of whicb Was written on the day the 
option did expire), about an extension of the life of the option. 
Thèse îetters, ôut bf which it is claimed the contract sued on arose, 
must bé read in the light of the actions; of the ;pairties, and the cir- 
cumfetances under which the option was givenand the Ietters writ- 
ten. There is sohieappaTent Gonfliet between the çvidenee of Dr. 
Dàrby â!nd that of affames, MoGrëgor, and the witness E chois as to 
wha,f' occurred whenithei option waa executed., James, McGpegor, 
and E«'y9l«'all;testifj^,Tin substantee, that, wheaî the option was re- 
quésted by Darby jiffamesànd McOregoi* at ûrst refused to give it, 
assigniitg as aïeasontliat they were anxîous tioi sell, and other per- 
soni w«erëttieÉ'<negotiatingfo^it, 'and that th«yjdid not want to tie 
thethselv*e« up 80 they could notdepfept the first bft'er made; that 
they^ flhailjy gave the station bôcausë DPj Dârby insisted: that he must 
havé thl^'optién in oriier. to lay 'thè'matter bef6l?e> others înterested 
wittiMm'în thepùrdiaSB. In giving Mis accountof the negotiations 
aï'06ttéii:|Iant on th<6Î2d of Novembër, Dr. Darby does not say.any- 
thià^ abi0%t"' thiri ; eVid«Bcev Heneither affirma: nor dénies, ithôugh 
he \^ds' Weailédvtb thef-W-itûéss ^stîind afterit was^^iven.: His ac- 
co^^nt is;4!<) sôlhe extent at varianeeïwith it, but' the weight of thé 
ëVideù'éë ' il' 'àgàiûsf hitti,' aâd ' tllenTOision i of the = ipiaintiff s in error 
lùttst pîTéH^a.! Is it at âll-rèaiséhaWé that, af ter having .given the 
otrtiôn ■^nfi'^'the dondîtions ànd citsetttoatanées stated, 25 days 'there- 
aftét,' m'' thé Mteri6f'Î!foveiûbei?!2frthv-at a tiiiae'.when-the option 
tastë'd 6Wly 'fit ë dayrf Wn^ér; JaEttesnamd: 'MeOregot ihtended,' wîthout 
cbnsidéraftfôhi'anld Mthéiit bëing*«jpte6lflcally reqiiested, to give an 
ïndefliiîté.''<)ii>tîoË oii thé ited t&Mi. ï>arby,-^i-at a time, too, when 
the tincoïitpMicted étidénêe «howb' that Mc®netgor belieted thaf he 
would'îbt f&é'the lââia, and saiâ thé-e xi^s-nothing in him; and 
that hë'ttia'niét 'ihtfeùa^'tô'také it/: tffad protéÉted' agalnst answering 
hi8Vletter6i-''prëciit'ing thé abètiStètoî' title? We thirik not. We 
do net think 'Jàiïiéis' ànd McGregôr' iïltendedbythè letter of Novem- 
bérSfrth ta àlçcëpt thë'^ew termis'eiôîïtaîned ifa thé letter of Novem- 
bpr 25tliî, ludr'do ,We think they dId' accept them^ or that they ever 
undei-ètood the! létter bf Jfbvèmber^ 25th to bë a new proposition, 
^he lànguagié doëS not fairly bear that import. ' Thé eircumstances 
ail conspiré tosTibW'tHàt' they did not sb undërstaind or intend, nor 
did Dr. Darby so'uiiaerstâhd or intend. A& statëd; thèse Ietters, 
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uncertain in meaning, must be interpreted in the lightof the sur- 
rouuding circumstances, and the actions of the parties who wrote 
them. Assuming for thé présent purpose that James was author- 
ized by McGregor to wnte thé letters in évidence which he did write, 
we conclude that the fair construction to be placed npon thèse let- 
ters is that the minds of the parties never met with référence to 
the terms of the sale, and hence there was no coniract, and, being 
no contract, no suit can be maintained for a breach thereof. 

An examination of the other assignments of errer is not essential, 
in the view we take of this case, to its correct détermination. Thé 
instructions 1 and 2 given by the court were both erroneous. Tiie 
case is reversed and remanded, with instructions to grant a new triai 
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(Circuit Court, D. Nebrasfca. March 22, 1900.) 

L Carkters— BoARD op Transportation — Maximum Rate Law. 

The act of the Nebraska législature adopted in 1887, creatlng a boftrfl 
of trausportation, and Testing such board with certain powers, waa not 
repealed by the act of 1S93 known as the "Maximum Kate Law." 
S. 8amb— Injonction. 

The injunction granted In tbis case by the suprême court was based 
upon the flnding that the maximum rates prescribed by the act of 1893, 
when considered as an entirety, woold not yield to the carrier a rea- 
sonable compensation. 
S. 8ame. 

The injunction did not restrain the board of transportation from In- 
quiring into and fixing a reasonable rate for spécifie or particular articles. 

4 Samb. 

It is not necessary for the board of transportation to apply for a modi- 
fication of the injunction to enable them to perform acts whicii were not 
Included in the restraining order. 

(Syliabus by the Court) 

J. M, Woolworth and W. D. McHugh, for complainants. 
C. J. Smyth, Atty- Gen., for défendants. 

MUNGER, District Judge. In 1887 the législature of NebrasSa 
passed an act entitled: 

"An act to regulate rallroads, prevent unjust discrimination, provide for a 
board of transportation and deflne its duties, and repeal articles 5 and 8 of 
chaptfir 72, entitled 'Eailroads,' of the Revised Statutes, and ail acts and parts 
of acts in conflict therewith." Laws 1887, p. 541. 

By this act a board of transportation was ereated, and invested 
with certain powers. Under said act the board had authority to dé- 
termine and flx just and reasonable charges for services rendered 
or to be rendered by railroad companies within the state. State v. 
Fremont, E. & M. V. E. Go., 22 Neb. 313, 35 N. W. 118. In 1893 the 
législature passed an act entitled : 

'••Àn-act to regulate rallroads, to classlfy frelghts, to flx reasonable maximum 
rates to be chargeid for the trai)sportatloa of freigbtsupon eacb of tlie rail- 
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roa4f in the state of Nebwska, and to provide penalties for the violation of 
thls act" Laws 1803, i). 164. '^^ 

l'Ile act of 18!93 gaviÇ to the boaçd ppwer to hear and détermine 
cQaflplfii|ijt8,of a violation of the àct, to jftx and establish reasonable 
rates io^-, tU^ transportation of Ireiglit below the maxitaum rate pre- 
^çfibed by the act, auâjQiposed uppft.Failroad companies. heavy penal- 
ties for ;?i violation of ti\e prQvisi(?if^ oJE the açt, 

In Juljj 1893, complainants fllçK^l.their original bjll in this case 
ag^inst certain st^t^o||cers,compqsing the m^mbers of the board of 
traiîspo>çt?iti<)n, tl^çiç. secretaries, and the railroad company, respond- 
entff hêr^iajSeekingîtoenJoin the bpard of transpiortation from at; 
teijiptiijig, tp in anyiniftnnçr enf orcçr the provisions o^^he act of 1893^ 
Upon a hearing the circuit court entered a decree in accordance with 
the prayer of the bill (64 Fed. 165), whiph decree was afterwards af- 
firmed by the suprême court (Ï69 tJ. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 
819). The.jndgn;ientan,d decree of the. court were subsequently, and 
at the saiîae 'term, moàîfi'ed iri 'feondè important respects. 171 IJ. S. 
361, 18 Sup. et. 888,-43;iL. Ed. 197. -.i 

Prior to August 10, 1897, the raUroads in the state had uniformly 
ïnade ^ clisïge for tlîè tràiisportaîtion of live stock between différent 
points wlthin the state upon the ba«is of car loads. ; On that date they 
changed tbe method of charges for such services to the basis of cents 
per 100 pounds. Complaint having been ma de thereto, — ^to the board 
of triah8portatîon,-^Said boaï-d, after an investigation, made an order 
on the Îî6t^ of ]:!loveml^er, 1897, 4s,fôU^^ 

"It is therefore by the state board of transportation of ttie state o£ 
Nebraslja considered, adjudged, and ordered that the défendant railroads herein 
shaU OUI 01 before the ;5tli day of December, 1897, restore the car-load rate 
In force priior, 1*0 the IGth day of August,; 1897." 

On Peb^ary 3, 190Q, the board of transportation made the foUow- 
ingor<îer||. :;;.■;■ ^_ , ' ' _'y, ^ ' :'; , 

"It is therefore by the board of transportation of the state of Nebraslja con- 
sidered, adjudged, and ordered that the Chicago, Eock Island & Pacific Kail- 
way Company, the Chicago, St. Paul, Minneapolls & Omaha Railway Com- 
pany, the Fi-em^nt, Ellihom & Missouri Valley Railroad: Company, the Bur- 
lington & Mlssb'uri River Railroad In Nebraslia, the Sloux City, O'Nfeill & 
Western Railviray Company, the Union Pacific Railway Company, the St. 
Joseph & Grand Island Railroad Company, and the Missouri Pacific Railway 
Compaily, dolng business in this state, Ifeduce the local distance tarifE 30% 
below the distance tariffi taking efCect December 1, 1894, and now in force, 
on corn, oats, rye, barley, bran, corn meal, mill feed, mill stufCs, chop, grain 
screening, oat hUUS, oat dust* sorghuni seedîi melons, oil cake, oll meal, corn 
and cane fodder (straight Car loads), and Cotton-seed meal, and that said com- 
panies show'C^use, If any, on the 20th day of Februaty, ISiOO, why this order 
should not be enf orced." ' 

And on the 8th day of Februai-y, 1900, said board bf transportation 
made a furtàer order as follows: ' 

• 'It is thèréfoi^ by the 'Statê board of traflSportation of the state of Nebraska 
considered, adjudged, and bidered' that the Chicago, B6ck Island & Pacific 
Bailway Company, the Chjpfigo,, St. Parti* MWneapolis & Omaha, Railway Com- 
pany, the Fremont, Bllihorn & Missouri Wialfey Railroad Company, the Bur- 
lington & Missouri River Railroad in Nebraska, the Sîôux City, O'Neill & 
Western Railway Company, thé Union Pàclflc Railway Company, the St. Jo- 
sej)h & Gran* Island Railroad Company] and the Missouri Pacific Railway 
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Company, doing business in thls state, reduce tiie rate on cattle ten per cent., 
and the rate on hogs five per cent., below the rates published and taking eft'ect 
December 1, 1899, and that they are required to show cause on or before the 
Ist day of March, 1900, why said order should not be enforced." 

Complainants hâve now flled what is temied a "supplemental and 
ancillary bill," reciting, in substance, the foregoing facts, and praying 
that said orders of the board of transportation, of date November 26, 
1897, February 3, and 8, 1900, be decreed to be within the prohibited 
acts menti oned in said decree, and that respondents be enjoined from 
further proeeeding in respect thereto. The présent hearing is upon 
complainants' application for a temporary order of injunction prayeri 
for in said supplemental and ancillary bill. Respondents hâve de- 
murred to said bill, and also interposed the plea that said bill was 
flled without notice, contrary to the provisions of the flfty-seventh 
equity rule. The sole question before the court in the original case 
■was the reasonableness of the schedule of rates prescribed by the act 
of 1893, and the right of the board of transportation and attorney 
gênerai of the state to take action looking to the enforcement of the 
provisions of that act. The terms of the decree imposing restraint 
upon the action of the board of transportation and the members 
thereof are in the f ollowing words : 

"That the board of transportation of said state, and the members and sec- 
retaries of said board, be in lilje manner perpetually enjoined and restrained 
from entertaining, hearing, or determining any complaint to it against said 
railway companles, or any or either of them, or their receivers, for or on ac- 
count of any act or thing by either of said companies or their receivers, their 
officers, agents, servants, or employés, done, sufiCered, or omitted, which may 
be forbidden or commanded by said act, and particularly from reducing Its 
présent rates of charges for transportation of freight to those prescribed In 
said act, and that the attorney gênerai of this state be in like manner enjoined 
from bringing, aiding in bringing, or causing to be brought, any proeeeding, 
by way of injunction, mandamus, civil action, or indictment, against said com- 
panies, or either of them, or their receivers, for or on account of any action 
or omission on their part commanded or forbidden by the said act." 

The decree did not enjoin the board from exercising acts other 
than those providing for the enforcement of the rates specified in 
the act of 1893. The board still possess power under the act of 
1887 to fix reasonable charges for freight and carriage. The su- 
prême court of the state, in a récent opinion (rendered on the 7th of 
the présent month), in the case of Téléphone Co. v. Cornell, 82 N. 
W. 1, held that the act of 1893 did not repeal the act of 1887, or 
materially modify the powers of the board of transportation given 
by that act. That décision, with respect to the existence of the 
1887 act and the powers of the board thereunder, is binding upon 
this court. The decree did not prohibit the board from investigat- 
ing and determining the reasonableness of a particular commodity 
rate. What was decided by the suprême court in its décision was 
that the rates prescribed by the act of 1893, when treated and con- 
sidered as a whole, were unfair to the carrier, and, as a whole, did 
not afford reasonable rémunération for the service rendered. This 
the court expressly stated, in the f ollowing language: 

"The gênerai question argued before us on the original hearing was whether 
the rates established by the Nebraska statute, looking at them as an entirety. 
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were .80 tinreasonably low as tO' prevent the railroad oompanles from earning 
suok compensation as would be just, hating. diae regard to the rights both of 
the: publie and of the companles. In oùr examlnation of that question, It was 
approprlate and necessary to inqillre «s to theearnings of the respective com- 
panies under the rates which they had established; loolilng at those rates, also, 
as an ieHtnret^. In this way we ascertairied 'thè probable efCect of the statute 
in qijeBtJpPv We did not Intend, by an affimiance of the several decrees, to 
adjudgeithat the railroad companiess sbould uqt at any tlme in the future, if 
they sàw proper, reduce the rates, or;à|i^, bf/tlj^m, under which they were con- 
ductlhg buë&ess at the time thé final (ïècree& -Wëre rendered, nor that the state 
board Of tranfeportatlon should not reducé tfl,tes on spécifie or particular articles 
below the, rates whlch the companles were charging on such articles when 
the aeçj:ees were entered. It may wellb^tljat on some particular article the 
railfoad.çompanies may deem it. wlseiito ipakç a réduction of the rate, and It 
may be tli^t the ptiblic interests will Jlistlfy the state board of transportatloh 
in oMërlngJsuch réduction. We havë'ÔëtifiM do^^Ti any cast-lron rule covering 
each and every separate rate. We onl^i aidjudged that the eoforcement of the 
schedulçpof rates estabUshed by the state statute, looklng at such rates as a 
whole,,,:lvouId deprive the railroad compaj^lp? of the compensation they were 
legally éntiÛed to receive. We did not passVjUdjgment upon the reasonableness 
or uhrèa^oniableness of thé rates on any particular article prescrlbed by the 
statute oirby the railroad companles." . n 

Hère we hâve an interprétation of , the decree by the court ren- 
dering it which leaves'îts objëct, DÏeaiijing, and effect, to my mind, 
plain and free from doubt. The décrée further pro vides: 

"That tjie défendants, members of the boç-râ of transportation of said state, 
may hereaftpr, when the clrcumstances haye. changea so that the rates fixed 
in the siaià act shall yield to the sald companies reasonable compensation for 
the seryicef rendered, apply to this court, by supplemental bill or otherwise, as 
they n^ayibp advised, fqr a,(urther order in tjiat behalf." 

TMg prévision was to e:nable thè board of transportation, upon a 
showingito the court in the future that conditions had changed in 
such inanner that the rates fixed by the act of 1893 would thence- 
forth yield reasonable compensation for the service, to obtain a sus- 
pensioù or Diodification of thé ordèi: of injunction. Ho application 
need be made to the court for a "modification of the injunction re- 
spëcting those act» and matters which were not involved in or cov- 
ered by the décrétai order. 

The only question^ then, requiriiig considération at this time, is, 
do thé threeorders complained of, to wit, of November 26, 1897, 
Pebrûary 3 and 8, 1900, or either of them, fall within the prohibited 
provisions of the decree? Thé order of Kovember 26th, restoring 
thecar-load rate, clearly does not; and, if wé are right in saying 
that by the dQcree the board of transportation Were left free to 
inveStigate and détermine the reasonableness of thé rates on par- 
ticular. oi* spécifie articles, then the ordérs of Pèbruary 3d and 8th 
do pot. i TWs leàves it ûnnedessary to détermine whether equity 
rulé 5f applies to the présent bill. A temporary order of injunction 
is.demied; ■■:■■ ' ■ :'- ■•,. :r 
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LOUISVILLE & N. R. CO. v. WHITE. 

(Circuit Court of Appeals, Fifth Circuit February 28, 1900.) 
No. 858. 

1. ApPBAL— RbVIEW — RULING EXCLCDING TBSTIMONY. 

A witness for défendant was recalled at request of plaintifl, and asked 
If, at a time and place stated, he had not, in a conversation with a person 
named, made a certain statement He admitted the conversation, but de- 
nied having made such statement, or any statement to that effect. Défend- 
ant on redirect examination asked him to state the conversation, and what 
he said, to which question the court sustained an objection on the groimd 
of immateriality. PlaintifC afterwards Introduced as a witness the other 
party to the conversation, who testified that the witness made the state- 
ment attributed to him. Défendant did not again reeall the -witness, or 
make any offer showing what his anawer to the excluded question would 
hâve been. Held, that tlie ruling did not constitute réversible error. 

3. Same — Harmless Eerok. 

A ruling excluding the answer of a witness, even if erroneous, is without 
préjudice, where the witness in his préviens testimony bas stated substan- 
tially the same thing. 

3. Trial— Instuuctioks—Sufficienct op Evidence. 

A charge that plaintifl: is entitled to a verdict, if the jury are "reasonably 
satisfied from ail the évidence that the allégations of the complalnt are 
true," is not erroneous because it fails to state that the jury must be satis- 
fied from a "fair prépondérance" of the évidence. 

4 Appbal— Rbview — Eppbct op State Statutes. 

The rule of the fédéral courts that a ruling on a motion for new trial 
is not reviewable on a writ of error is not aftected by a state statute allow- 
ing appeals from such rulings. 

5. Same— Habmlbss Error. 

The admission of immaterial or irrelevant évidence Is not a sufflcient 
ground for reversing a judgmeut, where It appears not to hâve affected the 
verdict injurlously to the plaintifC in error. 

In Error to the Circuit Court of the United States for the Northern 
District of Alabama. 

W. I. Grubb and W. A. Walker, for plaintifl in error, 

Saml. D. Weakley and Edw. H. Cabiness, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PAEDEE, Circuit Judge. This is an action for damages for the 
death of plaintiff's intestate, who was an engineer in the employ- 
ment of the défendant railroad company at the time of his death; 
and the action is brought under section 1749 of the Code of Ala- 
bama of 1896, generally called the "Employers' Ldability Act." The 
intestate at the time of his death was the engineer of a passenger 
train, running from Birmingham to Blocton, Ala. While passing 
over an iron bridge spannihg the Cahaba river, the train fell with 
the bridge into the riyer, and intestate was killed. There was a 
trial before the circuit court, and the jury found a verdict for the 
plaintiff for fl2,500. After vainly attempting to secure a new 
trial, the défendant railroad company sued out this writ, assigning 
31 errors on the face of the record. 



MQx 100 FEDERAL EBPORTER. 

Counsel for the plaintiff in error, in their brief, say, "The princi- 
pal error to which we direct thecourt's attention is the thirteenth, 
though ail those commented on are relied upon." The thirteenth 
assignmënt of error, which is singled ont by coïln'sél as the one 
mainly relied upon, is based on the potion of the court in sustaining 
plaintiff's objections to thé following question asked the witness 
"W- Gr-, Day on cross-examination, i. e.: "Now tell the jury what 
the (:oh,yërsation was you had, and what was saîd by you." This 
witness iwas examined by défendant, and testified that he had in- 
spected the "wrecked bridge a month before the accident, and had 
fourid 'the bridge, track, and tîés in good condition, after niaking 
a close inspection; that hé had seen trains passing over the bridge 
frequently, and had never seen anything to indicate that there was 
anything the matter with it. This witness was afterwards recalled 
by thé plaintiff, with the permission of the court, for the purpose 
of layîn^ a predicate for contradicting him, and the record shows 
the following: 

"I was at the Union Depot on the 27th of Deeember, 1896, the day the wreck 
occurred. I came from up the road. I remembev of meeting E. H. Stokcs there. 
I remember on that occasion that Mr. Stoljes asked me if I had heard of the 
mlsfortune or bad luck of the défendant railroad company, and 1 said, 'No, I 
hadn't heard of It,' and he said that the bridge over the Cahaba river had gone 
down. I dMn't say, in reply to Mr. Stokes' statement about the wreck, that 
it was nothing inore than I expected; that I had had orders to go there the 
next day and fix it. I had no such conversation with Mr. Stokes. I dldn't say 
to hlm at thç same time, and on the same occasion, that the bridge was in a 
bad fix or in a bad condition, and that I had orders to go there the next day 
(Monday) and flx it." 

On re-examination he testified as foUows: 

"I know E. H. Stokes. He lives in town ëomewhere. I think he Is a car 
repalrer at the Eahsàs Cîty shops at présent I saw hlni at the dépôt on Sun- 
day, the 27th of Deeember, ISÎKi: It was after the wreck occurred, but I don't 
lînow what time of day. I hadn't heard about the wreck. I had a conversa- 
tion with Mi?, Stokes. ïhére Was a crowd there, but I couldn't name anybody 
in the crowd but Mr. Stokes. I dldn't know any of the others. The conversa- 
tion was rlght under the shed in front of the walting room, or about the en- 
trance gâte.''' • ' 

The défendant asked the witness the following question: 

'-Q. iSTbw tell tïie jury what the conversation was you had, and what was 
said by you." 

The counsel for plaintiff ôbjectèd ïo the question as immaterial. 
The court sùstained/ the objection, and the défendant excepted. 
The witnpsS testified furthèr as follo^s: 

"I dldn't make any such déclaration to Mr. Stokes, or to anybody in the 
présence of Mr. StoKes, as thôse inquired about." 

The record also shows that, afterthe défendant had rested his 
case, R. H, Stokes, called for the plaintiff, contradicted witness Day 
as to the copv^psation that took place in the dépôt at Birmingham 
OBthe day the bridge fell. The record does not show what the wit- 
ness Day would hâve answered to the question propounded, other- 
wise than as appears in his statement already made. He had de- 
nied positively making any such déclarations to Mr. Stokes, or to 
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anybody in the présence of Mr. Stokes, as those inquired about. 
It is true, lie says te had a conversation with Mr. Stokes; but 
as to what it was about, and as to what he said, we are wholly 
in the dark. He did not ask to give an explanation. Wliether the 
refusai to permit him to answer the question propounded was error 
to the préjudice of the défendant company dépends to a large ex- 
tent upon what hig answer would hare been. The défendant in 
error could hâve furnished this information by stating to the court 
what he expected to prove by the witness, and he could hâve further 
protected himself by recalling the witness Day after Stokes testi- 
iied. At the time the rejected question was asked, it was not to 
be assumed that Stokes or any other witness would contradict 
him; and, if not contradicted, it was wholly immaterial what he 
really did say. Under thèse circumstances, we are clear that the 
refusai to permit the witness Dav to answer the question propound- 
ed was not réversible error. Seê State v. Dill (S. C.) 26 S. E. 567; 
Bruner v. îlisbett, 31 111. App. 517. 

The other assignments of error commented upon in the way of 
argument are the tenth, twenty-ninth, thirtieth, and thirty-flrst. 

The tenth assignment is to the effect that the court erred in ex- 
cluding the folio wing évidence of F. A. Bishop, to wit: "But I 
would hâve seen them, if they were rotten, very likely." The record 
shows that Bishop, a witness for the défendant, testified that he was 
a locomotive engineer, and had frequently run over the bridge in 
question, and the purport of his évidence was to the eflfect that the 
bridge was in a safe condition. The bill of exceptions shows the 
foUowing: 

" 'I hâve gone over the bridge at the rate of ten miles an hour. When I was 
going slow, I could see the ties very nicely. In going fast, I wouldn't notice 
them so much. The ties were sound, as far as I knew. I never noticed any 
rotten onea I don't know that I ever noticed closely.' Plaintiff moved to ex- 
clude the foUowing answer of the witness: 'But I would hâve seen them if 
they were rotten, very liliely,' — as being a conclusion of the witness. The 
court sustained the motion, and excluded the foregoing portion of the witness' 
answer, and the défendant excepted." 

From this it appears that the witness had already testified that 
the ties were sound, as far as he knew; that he never noticed any 
rotten ones; that he had gone over the bridge plenty slow to hâve 
seen them, and he did not know if he had ever noticed closely. 
After allowing this évidence, to strike out, "But I would hâve seen 
them if they were rotten, very likely," was, to put it in the aspect 
most unfavorable to the défendant, error without injury. The cases 
cited in support of this assignment (Eailroad Co. v. Carloss, 77 Ala. 
443; Eailroad Oo. v. Idnn [Ala.] 15 South. 508; Same v. Yarbrough, 
83 Ala. 238, 3 South. 447) are not applicable to the précise case 
presented. 

The twenty-ninth assignment of error is to the efîect that the 
court erred in giving the jury, upon the written request of the plain- 
tiff, the foUowing charge: 

"The 'prépondérance of the évidence' does not mean that the plaintiff must 
produce a greater number of witnesses than the défendant. It is sufflcient to 

100 F.— 16 
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entltle her to à verdict that you are reasonably satisfled from ail tbe évidence 
that the allégations of the complaint are true." 

Ccfùnsel for plaintiff in error argues as f ollows : 

"The error of the charge is In Its final clause, whlch should assert that If 
the Jnry are reasonably satisfled from a falr prépondérance of the évidence. 
As It reads, the charge merely means that, after ail the évidence Is In, the jury 
should flnd for the plaintiff, if reasonably satisfled from a falr prépondérance of 
the évidence. Behrman v. Newton (Ala.) 15 'South. 838." 

Exactly the différence in effect between the charge as given and 
as the plaintiff in error claims it should hâve been given is not ap- 
parent. In Behrman t. Newton, supra, we find the following: 

"There was no error In givlng charge No. 4. A jury cannot be reasonably 
satisfled Of the existence pf a disputed fact unless there is a prépondérance 
of the évidence in its favor. In Aeklen's Ex'r v. Hickman, 60 Ala. 568, it 
was heldtbat the prépondérance, unless it reasonably satisfled the mind of the 
jury, is not enough; and In ,the case of Vàndeventer v. Ford, 60 Ala. 610, the 
rule was laiâ down that a charge should not be given which Instructed the jury 
that they should base thelr verdict upon a mère prépondérance 'of the évidence. 
In Rowe v. Baber, 93 Ala.: 422, 8 South. S65, ilt is said that the true rule is 
that, to justify a verdict, the évidence must reasonably satisfy the minds of 
the jury .that the facts exlst upon which their verdict is based.". 

The charge No. 4 which was there apppoved reads as f ollows : 

"The plttihtiflf must satisfy the jury by a prépondérance of the évidence that 
the contract ;relled upon by them is the true contraet, and unless ;this has been 
done the ijefendant is entitled to a judgment at thelr hands." 

It seems that, while the court approved this, it also aj^roved 
the charge in Rowe v. Baber, sut>ray i. e.: "The true rule is that, 
to justify a verdict, the évidence must reasonably satisfy the minds 
of the jiiry that tbe façts, exist upon which their verdict is based," — 
which isddentical in meajiing with the charge complained of, to 
wit: "It îs sufficient to entitle her to a verdict that you are reason- 
ably sattîéflèdfroTp ail the évidence that the allégations of the com- 
pWht are true." 

The thirtieth and thirty-ôrst assignments of error are based on the 
action of the court below in overruling the defendant's motion for 
a new trial. It is çlaijtne^ that section 434 of the Code of Alabama 
of 1896;: which" is as foÏÏOys's: ' "Aippçials fronl Deèisioiis on Motions 
for New THals. When|^vèr a'jnotioÈl'fôr à. new tr^al shall' be grànted 
or tefilsed by â'iy cii*ctiit or çity Court in any' civil' case at law, 
eîther pàrty:Tnày except to the dëcisiori of thé bourt,' andmay re- 
ducé to Writing the reasons offered for the new tWar togètber with 
the sùbstanéè of the eyidëii'ce in the case ànd'also the décision of 
the court on the motion; and it shall be the cluty of the judge be^ 
fore whon^ the motion is màdé tO ^UqW and sign the same; and 
such bili Of exceptions Shall bé a pari of the record ' in the cause, 
and may embrâce tbé jùdgîiient and motion or othèr matters of rec- 
ord; and the appellant may assign for error that the court below 
improperly^faiited Of refused to gj^txî à new trial; and the su- 
prême Court shall havé poWer to gf aht nèw trials or to correct àny 
errors of the circuit or city court in granting of refuMng the same," — 
is applicable 40' proceedings in the United States court sitting in Ala- 
bama. It is well settled that, "in regard to motions for a new trial 
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and bills of exception, the courts of the United States are inde- 
pendent of any statute or practice prevailing in the courts of the 
State in which the trial is had." Missouri Pac. Ry. Co. v. Chicago & 
A. R. Co., 132 U. S. 191, 10 Sup. Ct. 65, 33 L. Ed. 359; Fishbum v. 
Railway Co., 137 V. S. GO, 11 Sup. Ct. 8, 34 L. Ed. 585. And it is 
also well settled that in the United States courts the action of the 
trial judge in granting or refusing a motion for a new trial is not 
réversible on writ of error. Banking Co. v. Smith, 23 C. G. A. 485, 
83 Fed. 133. The reason is apparent. So far as the motion for a 
new trial is based on matters within the discrétion of the trial 
judge, his action ought not to be reviewed ; and, so far as it is based 
on errors of law shown by the record, the party aggrieved can take 
advantage of them by direct assignment. 

We hâve examined the other assignments of error far enough to 
see that in the main the rulings of the trial judge were correct, and 
when subject to criticism the rulings were on immaterial matters, 
and, if erroneous, it was error without préjudice. The admission 
of immaterial or irrelevant évidence is no sufflcient reason for re- 
versing a judgment, where it appears not to hâve affected the ver- 
dict injuriousïy to the plaintiff in error. See Mining Co. v. Taylor, 
100 U. S. 42, 25 L. Ed. 541; Lancaster v. Collins, 115 U. S. 227, 6 
Sup. Ct. 33, 29 L. Ed. 373. 

In overruling the motion for a new trial the trial judge said : 

"As to tke question of damages: I was when the verdict was announced, 
and still am, of the opinion that the damages are somewhat excessive; but the 
plaintiff being entitled to recover, according to the verdict found by the jury, 
I do not fllid the damages so greatly excessive, under the rules declared by the 
suprême court of Alabama to be considered in flxing the damages in such 
cases, as to lead me to believe that there was any préjudice on the part of 
the jury against the défendant, or any improper or undue influences operating 
on them. Hence I do not feel authorized to set alside the verdict on this 
ground." 

In view of this opinion of the trial judge, and considering the 
large amount awarded as damages, we do not think that we are 
called upon to enhance the amount by allowing the défendant in 
error damages for the suing out of this writ of error. The judg- 
ment of the circuit court is not tainted with réversible error, and 
must be affirmed. 
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SMITH V. DAY et al. 

(Circuit Court o£ Appeals, îîlnih Circuit. February 5, 1900.) 

••" .■ No. 497. ■ 

1. NBotiaENCE— Assomption of Risk. , 

Onè going voluiitarily, in tlie ptfoSecution of his own business, on prem- 
Ises wliere blasting is being done by eontractors, knowing that blastiug is 
golng on, assumes tlie rislis incident to the prosecutlon Oî the worlc with 
ordinary care, thougli lie is theréby the sufflerance or permission of tbe 
contractors.i , , ; 

8. SAMB^^GOiStTRIBUTORT NBOLIGEKCE. , 

PlalntifC went as a passenger on â beat lying at a wharf at a distance 
of f rom 150 to 300 f eet f rom a point whëre blasting was being done by 
défendants, linowing that such wdrl: was going on. Soon after he went 
to sleep on the boat, and in that condition was struclc, by a rock thrown 
by one of the blasts,, which broke through the uppec deck of the boat. 
Eejé, that the question :o£ ,llis contributpry négligence was properly submit- 
ted ;tb the jury. 

8. Same— Dbpensb, 

A passenger on the boat of a navigation company, lying at a wharf 
on preïnlses in possésàidn of défendant contcactors, engaged in blasting, 
îs not' t)reVented from recovering for injuries caused by the négligent pros- 
ecutlon of such work by an agreement between the latter and tie naviga- 
tion company that the company should use the wharf at its own péril. 

Ih EWbr to the Circuit Court of the United States for the District 
of Qré^Qïi. 

Action by Henry Smith against J., Gr. & I. N. Day for personal in- 
juries. There was a judgment for défendants (86 Fed. 62), and 
plaintifif brings error. Eeversed. 

G. W. Allen and A. S. Bennett, for plaintifl in error» 
John M. Gearin, for défendants in error. 

Beforé McKENNA, Circuit Justice, and KOSS and MOEEOW, 
Oiréuit Jii'dges. > 

EOSS, Circuit Judge, At the time of the injury for which the 
plaintiff iid eWdr brought this action, the défendants J. G. & I. N. 
Day were engaged, as eontractors for the United States, in making 
rock excavations for the locks then in course of construction at 
the point on the Columbia river known as the "Cascade Locks." 
Their work was being carried on within the boundaries of the 
tract of land that had been theretofore acquired by the govern- 
ment by condemnation proceedings for the purposes of the work 
then under construction. Across this tract congress had, by joint 
resolution, authorized the state of Oregon to construct, maintain, 
and operate a portage railroad, and to use in the construction 
of the same, and in the opération thereof, the govemment roads 
upon the land, provided that such occupation and use should not 
interfère with the government works at the Cascades, and should be 

1 As to assumption of risk Incident to employment, see note to Kailroad 
Co. T. Hennessey, 38 C. C. A. 314. 
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under such restrictions and régulations as the secretary of war 
should prescribe. This grant the state of Oregon exercised and 
eujoyed by building a portage railway, and operating the same, 
through its state railway commission, for the transfer, in part, of 
passengers from the boats plying on the river above and below the 
locks. The railroad so constructed had afterwards to be given up 
by the state railway commission, after which the commission was 
allowed by the United States engineer in charge of the govern- 
ment work, and by the contractors, Day, to use the tracks which 
were built by the government for use during the constrHction 
of the work, and which tracks were turned over to the défendants, 
Day, when they took charge of it. Upon the exécution of the con- 
tract between the government and the défendants, Day, they were 
put in possession of the government property, and they had been en- 
gagea in the prosecution of the work for several years when the 
accident complained of occurred. They had a large force of men 
employed, and their practice was to fire off blasts at the noon hour, 
after the workmen had left their work for dinner, and in the even- 
ing, after the time arrived for stopping work for the day. The blast- 
ing at the point in question could only be done at the low stage 
of the water of the river, which continued only from the early 
part of November to the early part of January. At the time of the 
accident the plaintifE was a passenger of the Dalles, Portland & 
Astoria Navigation Company, en route from The Dalles to Port- 
land. Upon arriving at the upper lock he went, with other passen- 
gers, by means of the portage railway, to the lower wharf on the 
government reserve, near which point the work of blasting was be- 
ing done. Upon reaching the lower wharf he went on board the 
boat of the navigation company, which lay alongside. When he 
got to the boat he heard blasting, and understood that it was being 
carried on. He went upon the boat, and was occupied for about 
15 minutes in playing a game of cards, after which he talked to 
the steward of the boat for a few minutes, and then sat down in 
the forward cabin and went to sleep. While sitting there in that 
condition he was struck by a rock thrown by one of the blasts, 
which broke through the upper deck of the boat, resulting in his 
serions injury. The négligence alleged against the défendants, Day, 
in the complaint is their failure to give notice or warning to the 
plaintiff and others that they were about to do the blasting that 
inflicted the injury, and were négligent in setting ofE the blast at 
the time they did, within such close proximity to the boat on which 
the plaintiff, with others, was a passenger. The blast that caused 
the injury was flred shortly after noon. The boat on which the 
plaintiff went as a passenger lay alongside of a floating wharf, and at 
a distance variously estimated by the witnesses at from 150 to 3O0 
feet from the point where the blasting was being done. The boat 
sometimes arrived at the floating wharf before and sometimes after 
12 o'clock, and was accustomed to lay there for periods ranging 
from 41 minutes to 2 hours and 51 minutes. While several wit- 
nesses on the part of the plaintiff, who were upon the boat at the 
tinie of the accident, testifled that they heard no warning of the 
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Mafitiigi¥env there was testinliony on the part of thp :flefçn.d%nts 
tendibg jt» show: that warning was given by crying thei word "Fire," 
wMch «éuldi-ihave been andwas heard by thoge OHutbe boat wbo 
gave any attention to their surrùundings; and tbe.plaintifî himself 
têstifled, among' other things, asfollows: ; ; 

"That he camé from The Dalles ' tô- the lôcks on the Kegulator; that Mr. 
Mosher and Mr. Young and Mr. Kelly, and; other persons lyere with him; that 
whea he got to Cascade Ijocksheiget on, the portage ra,ilway, and rode on 
the tvaln down to the jower whai'i,' and then got on îroni there onto the 
Balles City; that he went right along with the othèr passèngers. Q. Well, 
when Joil got down to thé Dalles Oîty,' gooniand tell the jury just what hap- 
pened. ! A. There was about 25 or 39 passèngers gotag up the stream, and 
I was going down; aijd the time-olC the hubbub pf thepeople getting off the 
boat-r- , Tbere was blasting at thattime, so I understood. I heard some noise, 
and went In and sat dowii, ànd thé pèople went up ttiè river, and, after the 
passëngérs going ùp streaiû had'got ofl the boat, we 'sat down and played a 
gftme of eards,— played a game oï 'Pedro for aljout 15 minutes; and then I 
went and sat down on the seat, an^weiit to talking to ,the steward for a, few 
minute^, and then I s^^t downjp th|s kiâd of a seat, and the boat was i-oeking. 
It rocked me Into a kind of de^in'^ sléép, and the rock stnick me on the headi 
I never fenew #hàt âttticli me." ' ' ' ''•',:.- 

W,e aguee with the learned jn^ge of tl^e/court below wbere he saîd, 
in ruiing uppn the pjaîntiff's motion for a new trial (86 Fed. 62), that; 

"The Btofntiff and his fellow passengers went npon the premises where the 
blasttogf waa beii^ done iwith their ,eyes çpèn. Their right there, whether it 
was à rient by sùfferancè or llcense, iniplied or otherwise, was subordinate 
to the right of the défendants to; prosecute the work in whieh they were en- 
gagea. /Dhèisé passèngers âfesuiiied au risksnecessàrily incident to such work 
prosecuted With skilli^ndreasonable qare.-rsuch care asjs usually employed 
under, Uke <?lrcumstance8. . They had a right, to expect, and are presumed, to 
hâve relied upon, tliis de^rçe of care.'' 

We also agrée, contrary to the contention of the plaintiff in error, 
that the facts and circumstances of the case were such as to make 
it proper for the court below to submit to the jury the question 
of contributory uegligeiûce, on the part of the plaintiff; and, in the 
main, *e think the instructions givâmby the court ibelow to the jury 
were quit©: as favorable. ty the plaintiff as they should hâve been, 
and in one respect perhaps too much so, namely, in submitting to 
the jury the question as to whether the défendants were in duty 
bound to «over their blasts, or to await the departure of the boat 
before ûrmg them. But therç was one error committed ia the trial, 
for which wé feel bound ito. reverse' the judgment. Against the ob- 
jection of thé plaintiff, onè of the défendants,, Day, was permitted to 
testify, to an agreement haidibetween the défendants and the naviga- 
tion company^by which that Company used the wharf at which the 
plaintiiï's injury,occun*d at its ownperil; anfl the court bélow re- 
fused t© iostriact the jaiy^ 'StS: requested by the plaintiff, that, if there 
was an arrangement betwen the navigation company and thé de- 
lendantB hyrwîhiph the if ormer was permitted to use the landing 
where thfe accident o€«Gtiitfédja;tita péril, this \^îould not bind the 
plaintiff. iîîThat the plaintiff'alrightSMrere entirely uûaffected by any 
eontraet ;op uudécetandingbetweâniith*! défendants and the naviga- 
tion companyjsvery clear. Little ViiH4okett; 116 U. S. 36<», 6 Sup. 
Ot. 361^i 29!L. Ed. 652, and ca$çs itheré citéd. The refusai to give the 
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instruction requested by tlie plaintiff, in view of the admission, over 
tlie objection of tlie plaintiff, of the testimoiiy on tbe part of the de- 
fendants in respect to the arrangement between the défendants and 
the navigation company, constituted, in our opinion, error which 
was not overcome by any other instruction given by the court. The 
presumption of error arising from the erroneous admission of that 
testimony on the part of the défendants is strengthened by the re- 
fusai of the court to give the instruction requested by the plaintiff 
to which référence has been made. For this error the judgment must 
be reversed, and the cause remanded to the court below for a new 
trial. It is so ordered. 



FENWICK V. IIvLIXOIS CENT. R. CO. 
(Circuit Court of Appeals, Fifth Circuit. February 28, 1900.) 
No. 861. ; 

1. Master and Servant— Négligence dp Fellow Servant— Abrogation of 

COMMON-LAVr RULB. 

Const. Miss. § li)3 (Ann. Code Miss. 1892, § 3559), providing that every 
employé of a railroad corporation shall hâve the same rights aud remédies 
for a.n injury caused by the act or omissiou of the corporation or its 
employés as are allowed by law to others not employés, where the injury 
results from the négligence of a superior agent or ofHcer, or of a person 
having the right to control or direct the services of the party injured, does 
not abrogate the common-law rule as to the liability of tbe master for the 
négligence of a fellow servant, but merely modifies the rule when the 
Injury results from the négligence of a "superior agent or otïieor," or of "a 
person having the right to control or direct the services of the party in- 
jured." 
3. Samb — Superior Ofpicer or Agent. 

Plaintiff, who was one of a sw'tching crevsr of défendant railroad Com- 
pany, whose business it was to distribute cars on the various tracks in the 
yard, to make up the trains, was injured by the négligence of a member of 
the crew whom the yard master had appointed f oreman for the nlght of the 
accideijt, and to whom he gave the switch list. It appeared that such 
foreman merely called out the track on which a car was to be switched, 
as fixed by usage or by the switch list, and had no authority to command 
the switchmen to pursue any particular Une of action, and that he was 
of the same rank in the service as the others of the crew, and neither 
employed nor had power to discharge them. Held., that such foreman was 
not a "superior agent or offlcer," or a "person having the right to control 
or direct" plaintiff, within Const. Miss. § 193 (Ann. Code Miss. 1892, § 
3559), so as to renfler défendant liable for plaintiff s Injuries. 

In Error to the Circuit Court of the United States for the Southern 
District of Mississippi. 

Marcellus Oreen (S. S, Calhoon and P. E. Quin, on the brief), for 
plaintiff in error. 

J. B. Harris (Edward Mayes and J. M. Dickinson, on the brief), 
for défendant in error. 

Before PAEDEE, McCOEMICK, and SHELB Y, Circuit Judges. 

SHELBY, Circuit Judge. Joseph Penwick, tbe plaintiff, was in- 
jured while in the employment of the défendant. He alleged that 
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the injurj' -was caused by the négligence of Erank Puckett, who 
was also a servant of tke défendant. Puckett, Hughes, Fredeiicks, 
and the ;J>laintiff constituted the switch crew in defendant's yard 
at McComb City, Miss. ; Sullivan was the yard niaster,;and, on the 
night tbiat the; injury occwi^d, Frank Puckett was lacting as fore- 
man Gf itbè Switch crew. In the absence of statutes or constitu- 
tional provisions controUing the case, it is conceded that the i»lain- 
tiff eoUld not recover, because the employer would not be reispon- 
sible to the plaintiff for an injury caused by the négligence of a fel- 
low servant. Eailroad Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 
37 L. Ed. 772; Kailroad Co. v. Keegan, 160 U. S, 259, 16 i^u]). Ct. 
369, 40 L. Ed. 418. The plaintiff's contention is that the défendant 
is made liable by section 193 of the constitution of Mississippi 
adopted in 1890, which provision is also embraced in a statute. Ann. 
Code Miss. 1892, § 3559. The part Of the section relied on is as 

foUoWS! i "i 

"Bvery employé of a railroad corporation,, shall hâve the sa me rights and rem- 
édies for an injury suffered by him from the act or omission of tlie corporation 
or Its emplpyés as are allowed by law to other persans noi; employés, wheie 
the injury results from the négligence of a superior agent or offieer, or of a 
person havingthe right to control or direct the services of tlie party iujured." 

It waa qlearly not the intention of the makers of the constitution 
or the législature to entirely abrogate the common law relating to 
négligence of fellow servants. It is only modified. The rule is only 
changëd when the injury results from the négligence of a "superior 
agent or offieer," or of "a person baving the right to control or 
direct the services of the party injured." In the case of Evans v. 
Railway Co., 70 Miss. 527, 12 South. 581, a brakeman was injured 
by the alleged négligence of an engineer, and the cited constitu- 
tional provision was relied on by the plaintiff. The opinion of the 
court was delivered by Chief Justice Campbell, and the point de- 
cided is well stated in the headnote: 

"À railroad company' is not liable for inJùry to a brakeman resultiug from 
négligence of the engineer, who, aftpi: signaling for bràlies,' ëaused a sudden 
start of the train while the brakeman was applylng the brakes in obédience 
to the signal. While thus engaged in. their routine duties In the opération of 
the train, the engineer is not 'the superior agent or ofBcer,' or 'person having 
the riight to control or direct the services' of the brakeman; within the mean- 
ing of section 193, Const. 1890, regulating the Uability of railroad companies 
for injuries to employés." 

In the course of the opinion in Evans v. Railway Co., supra, the 
coui^ said: 

"The constltutlonal provision has référence to a superior agent or offieer, 
of the sort v,ell known as such, and any other person in tlie company's serv- 
ice, by whatever name, who may be intrusted with the right to control and 
direct the services of others according to his discrétion and judgmeut, — one to 
whom is commltted the direction or control of others, for the accomplishment 
of some end dépendent on his indepehden't orders, born of tbe occasion, sprung 
from him as director, and not consisting of the mère exécution of routine 
dutjes in pursuance of flxed rules by varjous employés, each charged with cer- 
tain parts in the gênerai performance. It may be that under some eircumstan- 
ces the engineer may be the superior of the brakeman, in the meauing of the 
constitution, but, in the opération of the train in accordance with rules, one is 
no more superior thaa the other, and they are not within the rule established 
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by the constitution. To hold tliat tiiey are would, by interprétation, so en- 
large the constitutional provision as to sweep away entirely the rule as to 
fellow servants as existing before, in tlie face of the incontrovertible fact 
that the purpose of the framers of the constitution was not to abrogate, but 
to modify to a certain oxtent, carefuUy expressed in section 193." 

Tliis construction of the statute in question seems to us décisive 
of this case. There is nothing in the later case of Railroad Co. v. 
Price, 72 Miss. 865-872, 18 South. 415, in conflict with Chief Justice 
Campbell's opinion. ïhe business of the switch crew was to dis- 
tribute the cars on the varions traclcs in order to malie up the 
trains. One of the crew was called the "foreman." On the night 
in question, and for that occasion, the yard master, Sullivan, had ap- 
pointed Puckett foreman. Puckett had the switch list, or written 
mémorandum by which the crew switched the cars. This is fur- 
nished the crew by the yard master. There are flve tracks in the 
yard, including the "lead'.' on which the cars were to be switched. 
On certain tracks designated cars were to be placed, and the men 
were engaged in that work. We do not find in the évidence that 
Puckett was employed to direct the services of the plaintiff accord- 
ing to his discrétion and judgment. The crew were engaged in the 
performance of mère routine duties. The plaintiff and Puckett were 
of the same rank in the service: neither employed or oould dis- 
charge the other; they received the same pay; and neither was su- 
perior to the other, in the sensé that the one could exercise a dis- 
crétion and judgment in controUing the actions of the other. When 
Puckett called eut the track on which a car was switched, he had 
no authority to command the switchmen in the âeld to pursue any 
particular line of action. Just as it was Puckett's duty to pull the 
pin and call out the tracks, it was theirs to stop the cars. The cars 
were being placed by the crew pursuant to the usual course of the 
business. When Puckett called out, "Track No. 1," or "Lead," it 
was no command requiring the switchman in the ûeld to do any act 
involving risk. It was the mère announcement of the place for the 
car as âxed by the usage or by the switch list. This service could 
hâve been performed by any one of the switchmen who was on the 
occasion furnished with the switch list. The call, "Lead," was a 
mère announcement of the place for the car, and not a command or 
direction based on the independent discrétion and judgihent of a 
superior agent. The évidence shows that the movements of the 
switch engine were controUed by certain signais given by one of 
the switchmen, but it could not be held that the switchman by rea- 
son of this duty was made the superior agent or ofïicer, or was a 
person having the right to control the engineer, within the meaning 
of the statute. ITnder other circumstances a foreman of a crew 
might be an agent of the défendant, for whose négligence the de- 
fendant would be liable for injury to an employé. The name or title 
of the offlcer or agent is immaterial. We décide only that on the 
faets disclosed by the record the foreman did not, in référence to 
the services in which he a,nd the nlaintiff were engaged when the 
injury occurred, bear such relation to him as to make the employer 
responsible under the statute for his alleged négligence. Whether 
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or not there îs any evideûce in the case tending to show négligence 
by Puck^tt is pne of thé çontroTertèd questions ptesented for oiir 
décision. We do not thinkit necessary, however, to décide that 
question, as the construction given the statute is conclusive of the 
case. We think that the circuit court correctly directed a verdict 
for the défendant. The judgment of the circuit court is affirmed. 



McCORMICK f!; ILLINOIS CENT. E. CO. et al. 

, :(Clrcuit Court, D. Kentucky. March 5, 1900.) 

Rémoval 01' CitisES— JoiNDiiR OF Défendants. 

Défendant fâilroad coiripany Is entltled to retooval of the cause to the 
fédéral court,, on the grouild of fraud on the jurisdictlon of the court, 
though fin ifldividual, a citizen of the same _state as plaintiff, Is jolned as 
a défendant; it being avowed by plalntlffi's' coimsel that oné of the ob- 
jects in sniUg défendante jointly was tô prevent a renioval; the action 
being for death of a fireinan on the éngine of a frelght train of the rail- 
road, ocpai^ldned by his belug struck, whilelooking out of the eab window, 
by the arm of a crâne, swung Into position for d;elivery of mail to a train, 
which wàs following, while moving; thé crâne being operated by no agent 
of the rallroàd, but by the iiidivldual défendant, the postmaster at the 
place Of the accident; the railroad- havlng no sort of joint agency in the 
doing of aiay aet directly! or:pxoximately bringing àbout the accident; and 
the only pla,usible, çlaim that the railroad can, he; made liable being that 
nine months before the accident engines seven inches wlder than formerly 
ùsed "vvere put in bpetàtion; withoùt the crâne being moved further from 
the track.-''' 

Matt O'DQherty, for plaintiff. 
Pirtle & Trabue, for défendants. 

EVANS, District Judge, 'Thére are two grounds upon which the 
right of removal is claimed in this case. The flrst is that there is 
a separable controversy asi to^^ the Hlinois Gentral Railroad Com- 
pany, which it had a rightto^have tried in this court. The second 
is that the défendant Bratehec and the railroad company wère sued 
jointly sôlely for the iptrpose of defeating the right of removal. 
The évidence heard makes thïs case somewhat différent from any 
I hâve tried, or to which ïuy attention has been called, and it is not at 
ail free from difflcultyl It is not the usual case where it is manifest 
that there is no cause of action against the individual défendant 
colorably joined, but one where it is well-nigh certain that, what- 
ever may be the case as to the individual défendant, there is no 
cause of action against the ipailroad company, and yet a case where 
it is sought to sue it jointly with a citizen of Kentucky. It is frankly 
avowed at the bar by cflunsel for the plaintiff that one of the ob- 
jects of the plaintiff waS to prevent a removal, and that that was in 
contemplation when it was unnecessarily averred in the pétition 
flied by the plaintiff in originating the action in the state court that 
Bratcher was a citizen of Kentucky. 

The proper practice being to hear the évidence offered upon the sec- 
ond ground of remotal, stated above (Prince v. Railroad Co. [0. C] 
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98 Fed. 1), that course was pursued in this instance, and the facts, 
as found by the court, are that "Gofl's Station," so called, where 
the injury was incurred, is nothing more than a switch or occasional 
stopping place on the line of the railroad, at which the company 
maintains no station, and at which it had no agent; that there was 
a post office there, and that the défendant Bratcher was postmaster; 
that there was a mail crâne erected there, for the purpose of deliy- 
ering the mail to moving trains; that this crâne had been erected 
on the railroad company's right of way by the company for the pur- 
pose indicated; that the post of the crâne was at the company 's 
standard distance from the track; that that method of delivering 
the mail was according to the régulations of the post-oflfice depart- 
ment; that the railroad companj' did not operate the said crâne; 
that it was operated by the postmaster; that on the day of the in- 
jury complained of the movable arm of the crâne was swung into 
position for delivering the mail to the defendant's fast train by the 
postmaster alone, to wit, défendant Bratcher, and in no way by the 
défendant railroad company nor any of its agents; that the freight 
train of the railroad company which was due to pass Goff's Station 
in the af ternoon of that! day was over 2 hours and 45 minutes late ; 
that before it passed, and' something over 19 minutes before the 
fast mail train was due at that point, the défendant Bratcher alone, 
and without the knowledge or agency of the railroad company, 
swung the arm of the crâne into position for delivering the mail to 
the fast train; that, being in that position, it was approached by 
the delayed freight train, probàbly about 19 minutes before the 
time for the mail train to arrive, and the plaintiff's intestate, a flre- 
man on the train, and who was in the cab of the engine thereof, 
and who presumably had put his head outside of the cab for the pur- 
pose of looking back to see if the train was ail right after passing 
a curve at that point, came into collision with the arm of the crâne, 
and was thereby fatally hurt. It was also shown that the engine 
on which he was fireman was six or seven inches wider — that is to 
say, three or three and a half inches wider on each side of the track — 
than the engines which had mostly been used on the road previous to 
and at the time of the érection of the crâne, though that class of en- 
gines had been in use since the October preceding July, 1899. Upon 
thèse facts, and the frank avowal of the plaintiff's counsel above indi- 
cated, it is to be determined whether the right of the railroad com- 
pany to remove should be sustained. I hâve frequently had ques- 
tions somewhat similar before me, but none just like this. As the 
case is différent in its facts, it cannot corne literally within the prin- 
ciples established in this circuit in the Warax Case, 72 Fed. 6.37, and 
the Hukill Case, Id. 745, but I hâve reached the conclusion that its 
peculiar facts bring it within the spirit of the principles announced 
in those cases, and within the evil tliey were meant to remedy. It 
seems to me that it certainly appears that the act of Bratcher was 
exclusively his own; that it was wholly uninfluenced, wholly un- 
affected, and wholly uncontrolled by the railroad company or its 
agents; that this was the proximate cause of the injury, if not, in 
légal contemplation, its only cause; and that the railroad company 
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had nb sort of joint agency in the doing of any act whichj directly 
or prbxiiùafely, brougM about the injiu?y sustained by the plaintiff's 
intestate, and that it would he an abuse of terms to say there wàs any 
just claim of joint liability. The only claim having any plausibility 
that the railroad company ôan bê made liable at ail is that, the en- 
gines being made wider, the post of the mail crâne should hâve been 
removed to a correspondingly iûcreased distance from the track. 
But thîs court must recognize the right of the railroad company to 
establish its own standard of construction where the safety of passen- 
gers and the public is not involved (Tuttle v. Bailway Go., 122 U. S. 
194, 7 Sup. et. 1166, 30 L; Ed. 1114); and it is much too remote and 
speculastive to suppose that, after the wider ehgines had for nine 
months been used, the standard, at least, was not a safe one for its 
employés, whatever accident mlght hâve resulted from either the con- 
duct of the postmaster or the possible imprudence of the employé 
who was injured. But, at àll evènts, as the injury occurred entirely 
as îndicated, tiie joinder of the parties under the actual facts of this 
case could hardly hâve been for the purposes of a joint action merely, 
but it-must hâve been for the sole purpose, if possible, in this indi- 
rect way, of unjustiflably f astening the jurisdiction of the state court 
upon a party who otherwise would hâve the right of rethoval to this 
court; 1 In this view, it was a iraud upon the jurisdiGtion of thé court. 
It seems to me that thèse considérations fairly bring this case within 
the reasoniîig ànd the justice of the Warax and Htikill Gases, and the 
case of Prince v. Kailroad Oo. (G. G.) QSFed. 1. 

Having reached this conclusion, itisunnecessary to pass upon that 
ground of removal, which is merely based ûpon the claim of separable 
controversy. The cases of Pirie v. Tvedt, 115 U. S. 41, 5 Sup. Gt. 
1034, 1161, 29 L. Ed. 381, and Sloane v. Andersen, 117 U. S. 275, 6 Sup. 
Gt. 730, 29 L. Ed. 899, éited by counsel for plaintifE, refer alone to that 
ground of removal, in which event the matter must dépend upon the 
case as theiplaintiff chooses to pitch it in his pétition; but upon the 
other ground of removal alleged in this case the courts go beyond 
that, and inquire into the plaintifE's motive in making the joinder, 
and if the évidence shows that to be such as abôve indicated, and 
as is described in the Warax and other cases cited, the removal will 
be sustained. It résulta from what has been said that the motion 
to remand must be overruled. 
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HOUGHTELING V. WALKER et al. 

(Circuit Court, N. D. Illinois, N. D. January 24, 1900.) 
No. 25,133. 

1. H0SBAND AND WlPE— LlABILITY FOR FaMILT BxPBNSBS— Ii-LINOIS StATUTE. 

Under Eev. St. 111. c. 08, § 15, providing that the expansés of the family 
shall be chargeable upon the property of both husband and wife, or 
either of them, and that in relation thereto they may be sued jolntly or 
separately, as construed by the courts of the state, a wife is jointly and 
severally liable for the rent of a house used as a family résidence, al- 
though the lease therefor is executed by the husband alone. 

2. Samb— FoRM OF Action. 

An action in assumpsit, based upon sueh statute, •will lie agalnst the hus- 
band and wife jointly, and any évidence which would bind one for a 
family expense will bind the other, except that neither could, by a new 
promise, arrest the running of limitation as against the other, or remove 
the bar of the statute af ter it was complète. 

3. Intbrbst— Joint Action for Rent. 

Interest is not recoverable in a joint action against the husband and 
wife for rent under the Illinois statute (Rev. St. c. 74, § 2) permitting the 
allowance of interest on money withheld by an unreasonable and vex- 
ations delay of payment where no demand for payment was ever made 
on the wife until shortly before the bringing of suit, or notice given her 
that she was looked to for payment. 

Harlan & Bâtes, for plaintiff. 
Hutchison & Fairchild, for défendants. 

KOHLSAAT, District Judge. The déclaration originally flled in 
this suit contained several counts for rent of premises, use, and oc- 
cupation and the common counts. By leave of court an additional 
count was flled prior to the trial, which additional count is upon 
section 15 of chapter 68 of the Revised Statutes of Illinois (husband 
and wife act). It appears from the évidence that for a number of 
years Mr. Walker, one of the défendants, rented the premises in 
question as a dwelling house from the husband of plaintiff herein. 
In May, 1895, Mr. Walker signed another lease for two years, said 
lease purporting to be made by the husband of plaintifE by James 
L. Houghteling, his agent. PlaintifE's husband subsequently died, 
and demand was then made qu Mr. and Mrs. Walker for the past- 
due rent in the name of plaintifE, by James L. Houghteling, her 
agent; and it appears from the évidence that as a matter of fact 
plaintiff was the owner of the property prior to and since May 1, 
1895, and that the title was not in her husband, although it is ad- 
mitted by the parties that he was her agent. Several months' rent 
at the rate of |100 per month was paid by Mr. Walker subséquent 
to May 1, 1895, and then the payments ceased. The principal the- 
ory of défense is on behalf of Mrs. Walker, she claiming that the 
acceptance of the lease under seal, executed by Mr. Walker alone, 
and the receipt of rent thereunder by plaintiif, preclude a claim 
against her under the statute, and especially that it is improper to 
join her and her husband in a suit requiring a joint judgment, which 
judgment must be based upon a contract under seal with the bus- 
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band alone. To the additional count on the statute, pleas of gên- 
erai issue and norijoiùt ïiabilîty, sWofn to, hâve béen flled by eadi 
défendant ,. The statute in question reiads as fpllows: 

"The expenses of the family and, of the éducation of the children shall be 
chargeable upon the property of boëh huSWand and wife, or elther of them, 
In favpr of the creditors therefor, and In relation thereto they may be sued 
Jdtptly or separately." 

^ThiS section waS adopted fi-oidathe lôwa statute, and the Illinois 
siijrçme court adopts the interprétation placed upon it by the lowa 
suprême court. S'o spécifie remedy is provided or pointed out. 
Myers v. Field, 146 111. 50, 34 N. E. 424. The act imposes upon the 
wife a Personal liability for indebtedness incurred for the expenses 
of thfe fàmily, aïid not merely a chafge upon her property, to be en- 
forced by pfpceedingâ in rem, Hayden v. Rogers, 22 HI. App. 557. 
The i liability of the wife for fawily iP^fpenses is not,iimîted to nec- 
essary family expenses. The statute applies to thtr expenses of the 
family, without limitation or qualification as to kind or amount, 
and without référence to the wéalth, habits, or social position of the 
party. Consent of wife to exp^iiditures is not necessary to create 
liability. Hudson T. King, 2$/|ll. App. 118. A diamond shirt 
stud> procured for the Personal use of, and actually worn by, the 
husband, is a family expense, chargeable to both husband and wife. 
Neasham v. McNair, 103 lowa, 695, 72 N. W. 773, 38 L. E. A. 847. 
The fact that the wife informed the seller that she would not be 
liable for a certain purchase (an organ in this case^^does not relieve 
her of liability. Frost v. Parker, 66 lowa, 178, 21 N. W. 507. A 
husband is liable for the family expenses incurred by the wife so 
lofhg as he continues to live with the family, even though hè ob- 
jected to the extravagance, and offéréd to provide a^ suitable rési- 
dence elsewhere. Lehman v. Rothbarth, 159 111. 270, 42 N. E. 777. 
Husbaud's and wife's Joint and several liability for family expenses 
dépends Upon whether they live together, and constitute a family in 
fact. Schlesinger v. Keifer, 30 111. App. 358. In Illingworth v. 
Burley, 33 m. App. 394, the wife wàs sued, after the death of the 
husband, for house reat' accruing UMer a lease with the husband 
prior to his dëath. Held a faiy.'Jy expense. In Barnett v. Marks, 
71 111. App. 673; both husband alnd^ife were sued jointly upon a 
lease signed by the husband àlone. Held, that a judgment against 
thé wife alone was gôod, al though she did not sign the lease, and 
although judgrnent wa« not, as a nlâtter of fact, entered in said 
suit against the husband. From the foregoing authorities it is con- 
clusive that under the Illinois décisions Mrs. Walker is jointly and 
fieverally liable for the rent of the hoUse in question, even admitting 
her version of her conversation with Mr. JamesL. Houghteling, the 
agent of the; iî*6perty. «There is no prOof of any agreement to re- 
lease her frôm her statutoi-y liability. While it may be a fault that 
the statute in qiîéstion does not limit the family expenses to those 
which are '^'necessary ," yet, if it be a fault, its correction lies with 
the législature, and not with tie courts. The controversy then 
turns upon the form of action herein, and the right of plaintiff to 
recover under the pleadings and proof. In Frost v. Parker, 65 lowa, 
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178, 21 N. W. 507, the wife was not made a party to the original 
judgment against the husband, but her property was held liable for 
the satisfaction of the judgment for family expansés in a proper 
proceeding to subject her property to such payaient, and it was 
held that her liability remained so long as the judgment against the 
husband was not barred by the statute of limitations. In Harrison 
V. Hill, 37 III. App. 30, this doctrine was acquiesced in, with the 
exception that under the Illinois practice a proceeding in equity 
would not lie until the remedy at law had been exhausted. In' 
Houck X. Smith, 46 111. App. 64, it was held that the wife would not 
be released from her liability by the acceptance by the creditor of 
the individual note of the husband. While no spécifie remedy for 
recovery under the said statute is provided, yet it will hardly be 
denied that it is essential to sue upon the statutory liability, and 
to show by the record and proof that this is the ground of the ac- 
tion; also that in a joint action recovery can be had upon no other 
ground. Schlesinger v. Keifer, 30 111. App. 253. 

Upon the record thus presented it would be proper, under the 
statute, to enter a joint judgment against husband and wife, even 
though the expense were evidenced by the contract or lease under 
seal, signed by the husband alone. As the lease had expired, by 
its terms, prior to the commencement of this suit, if there was any 
sum due thereunder it would be proper to sue Mr. Walker in as- 
sumpsit on the common counts, and the lease could be introduced in 
évidence thereunder as évidence of the amount due. The distinc- 
tion between sealed and unsealed instruments (except as to pénal 
bonds) is abolished in this state, so far as the form of action is 
concerned. Section 19, Practice Act. It therefore follows that both 
Mr. and Mrs. Walker could be sued in assumpsit under the statute 
for family expenses, jointly, and évidence which would bind the 
husband for family expenses under the statute would bind the wife, 
although neither husband nor wife could, by a new promise, arrest 
the running of the statute of limitations as to the other, or remove 
the bar of the statute after it had run. Lewis v. Lynch, 61 111. App. 
476. Admitting the validity of the lease, the plaintiff can recover 
thereon in her own name, in assumpsit, as the beneflciary thereun- 
der, even though not named therein. Webster v. Fleming, 178 111. 
140, 52 N. E. 975. But plaintiff, in argument, disclaims any right 
to rely upon the lease, and dénies that it ever became binding upon 
either party, but simply introduces it in évidence as tending to show 
the fair and reasonable rental value of the premises as agreed up- 
on by Mr. Walker. Without, therefore, determining whether or not 
said lease was valid and binding as having been adopted and ratified 
by plaintiff, and whether the rental value was not thereby flxed for 
the term covered by the lease, the admission of plaintiff's counsel 
will be acted upon by the court, and the fair rental value of the 
premises will be determined from ail the évidence in the case. Un- 
der ail the évidence I am of the opinion that the sum named in the 
lease should not control as to value. The testimony fairly estab- 
lishes that the just and reasonable rental value of the premises 
was not to exceed |75 per month, and this sum will be allowed for 
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4 pérîod of 25 moiitbs. The cent for the twenty-sîxth inonth (Aprîl, 
18&8) will not be allowed, for the reason that défendants removed 
from the premises before thé expiration of that month, at the ex- 
press reqnest and direction of plaintifif's agent. 

The only ground npon whiçh plaintiff can recoyer interest would 
be under the last clause of section 2, c. 74, Bev. St. 111., by which 
the court is justifled in allowing légal interest upon money with- 
held by an unreasonable and vexations delay of paynient. There 
is no contractual agreement herein, either express or implied, for 
the paument of interest. : The évidence shows that no demand waa 
made ttpon Mrs. Walfcer for payment of the rent untU shortly be- 
fote this suit waa brought, and it does not appear that prior to 
that time she had been ihformed that she would be looked to for 
payment; in addition to Which, as will be seen from the amount 
which is found due by the court, demand for the amount actually 
due waa never made upon either défendant. However, even if prop- 
er demand had been made upon Mr. Walker, upon the above state 
of facts unreasonable and vexations delay in payment on the part 
of Mrs. Walker is not established, andi as no recovery of interest 
can be had against her, the form of this action will preclude any 
recovery against Mr. Walker in this suit, A flnding and judgment 
against both défendants for the sum of |1,875 will be entered. 
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No. 620. 

L HASTKB f ND èEHVAIÎT— iNJtJBT TO SwiTCHMKN— NoTICH Oï DBFKCT8. 

An extra hand employée! In rallroad swltch yards,- who worked In dif- 
férent yardè, where tUerei Were many «iwltches, and In which men were 
continUally employed In making repairs, cannot be eharged, as matter 
of law, wlth knowleflge of the defectlve condition of the blocklng of a 
participai" Swltch in one of such yards, which be was requlred to use In 
the ni^ttlme, by reason of which defect he was ihjured, although it had 
ezisted for some time, and Was obvions In the âaytlme.^ 

& BaME— DETECTIVE BLOCKlNa OF FhOGS. 

The raie that a rallroad company is not guilty of négligence in falling 
to block thCiÉTOgs Inlts swltch yards, which renders It liable for an In- 
Jury to > swltchman working in such yards who bas knowledge that 
no blocklçg is Used, Is not applicable to a case wherë a company under- 
takes t6 malntain blocklng, but allows it to become defectlve, and a 
swltchman is Injured because of its defectlve condition^ 

IL Bamb— AGïïôit FbB Injurt TO Switchman— Proximatb Cattse. 

The ifajct that a swltch engine leaked steam *o badly as to prevent 
the engineer from seelng a signal to stop made by a swltchman, who had 
caught his, ,foot In a frpg, and who was run oyer and Injured, cannot be 
found t0'be the proxlikiate cause of thé Injury, if it àppears that the cars 
wére so close to the liiàn when the signal was glven that they could not 
hâve been stopped In time to prevent It, even if the élgnal had been seen 
and obeyed. , 

1 As to duty of rallroad companlea to fumlsh safe applîances, see not6 to 
Felton V. Builard, 37 0. 0, A. 8. 
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i. Same— Négligence of Master— Defective Engine. 

A railroad oompany cannot be held llable for an injury to a switch- 
man caused by the fact that the engine used by the crew leaked steam 
so that it prevented the engineer from seeing a signal to stop, where 
the engine was in good condition wben it was taken ont by the crew, but 
became defective while they were using it, and they continued its use 
■without objection. 

In Error to the Circuit Court of the United States for the South- 
ern District of Illinois. 

This was an action by Patriclc Kane against the recelver of the Toledo, St. 
Louis & Kansas Oity Railroad Company to recover damages for a Personal in- 
jury received while in the employ of the recelver as a switchman in the railroad 
yards of the company at Madison, 111. The déclaration contained two counts, 
— one alleging that Kane, while about to couple cars, was run over and injured 
by having his foot eaught in a frog defeetively made and insufficiently blocked; 
the other alleging that the engine whlch Kane was working with was so de- 
fective and eut of repair that It leaked steam, so that when Kane got his foot 
fastened in the frog, and attempted to give the signal to stop, the escaping 
steam prevented the engineer from seeing the signal, by reason of which he 
was run over by the switching car. The évidence on both sides was directed 
to prove or disprove thèse two Issues, and was somewhat conflicting. The évi- 
dence shows that Kane entered the service of the recelver September 27, 
1897, and was assigned to work with the yard crews in the Madison and Bast 
St. Louis yards. He was considered as an "extra man," and worked at night. 
Much of his work was away from the Madison yards, he being assigned to any 
crew that mlght be short of a man. The crew he worked with usually had a 
différent engine every night. There were three yards, the one furthest east 
being known as the "Madison Yard," and west of thèse were the other two, 
the East St. Louis and the stock yard. In thèse yards there were three crews 
engagea in switching cars. The crews were named after the names of the 
yards in which they worked. Though each crew worked mainly in the yard 
after which it was named, yet its duties were not conflned to that yard. In 
the course of the work each crew would frequently hâve occasion to work in 
each of the différent yards, either in delivering cars or maklng up trains. The 
East St. Louis and stock yard crews, in the regular course of their work, fre- 
quently handled cars in the Madison yards, Kane working at différent times 
with each of thèse crews. In the Madison yard, where the accident took 
place, the tracks of the railroad ran due east and west. A plat of the yards 
contained in the record shows the place of the accident and the surrounding 
promises. North of the track is the telegraph office and switchman's house. 
On the third track south of this building, and a little east, is a switch known 
as "No. S Slip Switch," and called by the employés the "Puzzle," — a switch 
Connecting four tracks, and of a somewhat intricate construction. Only the 
immédiate surroundings of the "Puzzle" and the first frog east of it are in 
question hère. This frog, leading from track No. 10 into a track known as 
"Lead No. 2," was the frog at which Kane claimed to hâve been injured. tJpon 
the diagram of the "Puzzle" this frog appears on the right-hand side. On the 
left side is another frog of similar construction. The frog proper consists of a 
solid casting 15 or 16 feet long. At each end it is joined to the rails of the 
track. The différent parts of a frog are known by the folio wing terms: The 
short point between the rails is called the "point" of the frog. The parts on 
either side of the "point," where the ends of the rails spread, are called the 
"wings." The part of the frog opposite the "point," where the rails widen 
out before joining the track proper, is known as the "heel." Just ahead of the 
Sharp "point" is a small wedge-shaped opening known as the "bootjack," whlch 
cannot be blocked on account of the danger of derailment of the cars, or other 
danger to the running of the cars over the frog. In blocking a frog four blocks 
are used, — one in the heel, one in each of the wings, and one back of the 
"point." In the passage of trains, owing to the différence in the depth of the 
flanges on the wheels of the cars, the bloçjis in the wings are exposed to 
greater wear than in the other parts of the frog, and are frequently split and 
100 F.— 17 
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eut up. On November 2, 1897, Kane was working with a crew in the Madison 
yards eomposed o£ the f oreman, James Donahue, two switchmen, John Connors, 
Frey, the engineer, and a fireman. They began work at 7 o'clock in the even- 
ing. After some switching had been done, it became necessary to couple to 
the train ttiey had in charge a car standing on the "Puzzle." Tlie engine, at- 
tached to some 24 cars, was standing east of the switch. The engine was at- 
tached to the east end of this string of cais, and was headed to the west, and 
pushing the cars bef ore it. Kane was standing near the "Puzzle," on the north 
side of the track, dose to the stationary car, whlch they desired to attach to 
the train. Kane was there to draw the pin and make the coupllng. Donahue 
stood on the same side of the track, three or four car lengths eàst f rom Kane, 
and Connors stood on the same sidej: a little nearer the engine. The track 
curved sUghtIy to the south, and the men were stationed in this, manner to take 
the signala and pass them to the englaeer, Kane being in a position where he 
"could not signal directly to the engineer. There is considérable conflict in the 
testimony of the plaintiff's own witnesses as to just how the accident hap- 
pened, pardcularly in regard to the signais given by Kane, and repeated by 
Donahue and Connors and the other members of the crew, to the engineer. 
Kane's relation of the matter Is that, as the engine and cars were approachlng, 
he stepped Into the track to take the link ont of the drawhead of the standing 
car, as he knew there was a link in "the drawhead of the approaching car, 
and it was always better tb use that Itok than the one in the stationary car. 
After taking the link f rom the standing car^ and throwing it to one side, towards 
the north, he stepped out in'the same- direction, and at the same time threw 
up his lamp, giving the signal to slow dOwn. That, in stepping out, he passed 
over the flrst frog east of the "Puzzle," and in dolng so put his left foot in- 
side the wlng of the frog and upon the bloekingi: which slipped or gave way, and 
his foot toanght in the frog, and was held there. As soon as he felt that his 
foot was fast, he gave the signal to stop, swlnging his lamp out on the right 
hand side of the track. The approaching cars were then wlthln three car 
lengths, «ri withln abôut ninety feet. of the frog. That the cars kept moving, 
passing over him, cutting off both legs Just below the knee. Connors' state- 
ment differs from that of Kane in several particulars, and he is malnly cor- 
roborated by Donahue. He says: "We puUed the train of 23 cars ofC the track 
13, and klcked one car down what Wé call'Noi 2 Lead,' that we switched on, 
and we ïthrôw: another one in. After we picked up two more cars, we came 
down wlth the train of 24 cars to couple on this one car, and as we were going 
down, about two car lengths from where.Kane was "hurt, he gave me the 
slow signal, and I repeated it to the «ùgineer. Whether the en^neer didn't 
catch thë signal, we came down, — stnnikthe car. I heaM Kane holler, and 
the foreman was between me and Kane. I: ran by the foreman. Oame to 
where he was lying along the track, wlth his feet right acrbss the point of the 
frog, both feet eut off. How he got caught in the frog I couldn't say, because 
I was firve or sir car lengths ahead of him. Where the block was placed in 
the heel of the frog, where the wheels ran over them, the blocking was ail 
whlttled in the frog where the tunning of the flange of the wheel over the wood 
chlpped the block ail up. The blocking -«««ts. ail eut and worn out from the 
flange of the wheel passing over it. I couldn't say how his feet got fast ex- 
actly, but where I had taken his feet ofC thé track it was right at the point, 
a llttle above the point of the frog, his two legs hanging there. He was lying 
down, with his head southward along this lead. The frog was loose and worn 
out. There was not anythlng to keep it in position. The nails were ail loose 
that nailed It to the tle. The engine was In bad condition that nlght. She 
was leaking steam. Her plstdn was leaking. The piston was blowing so bad 
when I coupled her on in front that you couldn't see the cab of the engine at 
seven o'clock in thé evening. The steam escaped from the piston on the right- 
hand side. Donahue, the foreman, was the nearest maji to Kane. I gave the 
engineer a slow Signal. I do not know whether he got it or not. He said he 
couldn't see It. Ail I saw was the steam escaping pretty thick between me 
and the engineer. The engine had been that way several nights that we had 
been working wlth her. Kane was standing Just this side of the end of the 
car the last time I saw him. The next thing he gave me the signal by holding 
his lamp out. He was on the right or west side of the track. I repeated 
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Kane's signal to the engineer, who did not slow up until Just before Kane 
stepped In to make the coupling. When this signal was given, the cars were 
within two car teugths o£ Kane." Seeing that they were not slowing down, 
Oonnors says he gave the engineer the stop signal. Thls signal was answer- 
ed, and the cars "straightened out" just before Kane went in to malie the 
coupling. Kane gave the stop signal just as he stepped in to malie tlie coup- 
ling. Connors did not repeat that signal, as he had already given It to the 
engineer. This Is perhaps a sufficient statement of the évidence for the 
plaintiffi to show what the Issues were, and how the testimony was dlrected 
to proving them. 

Clarence Brown, for plaintiff in error. 
M. Millard, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BLTNN, District Judge, after stating the case as above, delivered 
the opinion of the court. 

There were a great many exceptions taken on the trial to the 
plaintifl's testimony which are preserved in the bill of exceptions, 
and form the foundation for many assignments of error, which it 
will not be necessary to consider. At the close of the testimony 
the plaintiff asked for two spécial instructions to the jury, the iirst 
of which was to take the case from the jury under both counts of 
the déclaration. The second was to take it from the jury under 
the second count, which made the bad and defective condition of 
the engine and the conséquent escaping of the steam a ground of 
négligence. Both thèse instructions were refused, and we think 
properly, as there was évidence given under each count sufiBcient 
to entitle the plaintiff to hâve the issues submitted to a jury. 

The court gave a gênerai charge to the jury, which it must be 
said was perfectly fair and impartial so far as it went, but did not 
cover ail the différent aspects of the case as presented by the testi- 
mony. The counsel for the plaintiff requested the giving of a large 
number of spécial instructions in addition to those already men- 
tioned, ail of which were refused by the court, upon what ground, 
whether thought to be incorrect or because the same points were 
sufiaciently covered by the gênerai charge, does not appear. It 
is always safe for the trial court to refuse spécial instructions en 
masse, provided it be quite sure that the gênerai instructions cover 
the same points, but otherwise it is a rather unsafe practice, and 
not always to be commended. Some of thèse instructions were 
properly refused, certainly one or two of them should hâve been 
given, while some others seem very doubtful. 

The fourth request was as foUows: 

"A railroad employé, working in a railroad yard where there are many 
tracks, frogs, guardrails, and other appliances used in the work of switching, 
must use his sensés to observe the condition of the appliances with and around 
which he Is required to work. He is charged by the law with knowledge of 
such def ects in such appUanees as are obvious and apparent. If, theref ore, 
you find from the évidence that the frog In which it is alleged Kane caught 
his foot was defective, and had been so for some time prier to the accident, 
and that the plaintiff, in the ordinary course of his work, had to and did fre- 
quently work ovtr and upon the same, and that it was then reasonably ap- 
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parent thatlts condition might endtuiger the safety of the switchman worlcing 
OTer-or upon It, then the plalntlffi ta ipresumed to hâve known the condition 
of the sald ficog and the danger, and; if tae was injured by reason of its de- 
fectiTft condition he cannot recover in this action." 

TMs instraction, we think, was properly refused. It told the jury 
that the plaintiff was charged by the law with knowledge of such 
defect in such appliances as are ôbvious and apparent. This may 
be so in the àfcstract or undër some circumstances. When must 
thèse defects be obvious and apparent? This work was being done 
in the nighttime, when it riiight be very difiScult to see at the mo- 
ment whether blocking was in good condition or not. The plaintiff 
was an "extra" hand in that yard. He worked in other yards as 
well. The évidence was that the blocking had to be repaired con- 
tinually, and that men were detailed for that business. Kane had 
nothing; to do with that duty. Mu^t" an employé working in the 
dark tàké notice of what he might hâve seen the day before in 
the jiaytime if he had been on the ground? Must he know and re- 
member^ the condition 61 every frog in ail the yard'é, whether they 
are in (i^xder or npt? We cannot think there is any sUch presump- 
tidh thât'the plaintiff must havé known the condition of the frog 
and tlie danger. That was a question of fact, to be fairly submit- 
ted tô the jury on the évidence. 

Tije èighth request, which was taken bodily from Southern Pacific 
Co. V. Seley, 152 U. S. 145, 14 Sup. Ct. 530, 38 L. Ed. 391, was as 
follows: , 

"If you flnd that the 'wlng' of the frog in whieh Kane's foot was caught 
had no (blocking, and at the time in question railroad companiés used frogs 
with and, wlthout blocking In the wings in railroad yards, and that It wàs 
qnestionable which was safest or most sûitable for such business, then the 
use of a frog with unblocked wings was not négligence, and ûie plaintiff is 
not entitled to recover upon the first count of his déclaration." 

But the court refused to give said instruction, to which action of 
the court in refusing to give said instruction to the jury the défend- 
ant, by his counsel, then and there excepted. 

The Sëley Case was i-èversed by the suprême court because this 
instructiop was not given, but it does riot follow from this that the 
same instruction was proper in the case at bar. In that case the 
railroad company had not undertakeh to block their frogs, and the 
s witchmen worked with knowledge of that fact. Hère the rail- 
road company, and the receiver after it, had adopted the plan of 
blocking, but the évidence was directed to show, and tends to show, 
that they had allowed it to become wom out and loose from want 
of proper repair. We think this instruction was also properly re- 
fused. But there are others of a more doubtful cbaracter. Those 
numbered 6, 7, 10, 11, and 16 are of this character. Thèse may be 
prima facie and technically correct, but, on the other hand, without 
any qualification, they might prove to be misleading to a jury. As 
it is not necessary, we do not now détermine whether it was error 
to refuse them, but only wish to call attention to their doubtful char- 
acter in case there should be another trial of the case. The attorney 
who drew those instructions evidently intended to hew as close 
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to the line as was possible, so that, whether given or not, his client 
would be the gainer, and the supposition is that he succeeded very 
admirably. 

Instruction numbered 12, intended to cover ône phase of the case 
not presented by the gênerai charge of the court, was as f ollows : 

"If you find from the évidence that the switch englne with which Kane 
was working was so leaky and détective that the escaping steam obscured 
the View of the engineer, so that he was unable to see the signais given by 
the switching crew, yet if you further find that when the 'stop' signal was 
given by Kane, and repeated to the engineer, the approaching cars were so 
close to Kane that they could not hâve been stopped in time to save him 
from being run over, even if the signal had been seen by the engineer as soon 
as it was given, then you are instrUcted that such defective condition of the 
engine was^ not the proximate cause of Kane's injuries, and that, in deter- 
mining whether or not the défendant was guilty of négligence, you must not 
take into considération the conditioa of the switch engine or any of the 
proof introduced on that question." 

We think this instruction shouM hâve been given, and that it v^as 
error to refuse to give it. The witness Connors, as shown in the 
statement of the case, gives the condition of the engine as being so 
defective as to interfère with the work. But he does not say that the 
signais were not received by the engineer, or that they were not 
obeyed. The évidence tends to show that Kane's signal was given 
at a time when it would hâve been quite impossible to bave stop- 
ped the train in time to hâve prevented the accident. Kane gave 
the stop signal either just as he stepped in between the cars or after 
he was caught. He gave it but once, and immediately after giv- 
ing it he was run over. So that, upon this theory, if the stop signal 
had not been answered at ail, that would not hâve caused the acci- 
dent, and so could not hâve been the proximate cause. This instruc- 
tion was evidently intended to présent this aspect of the case for 
the flnding of the jury, and, as there was nothing in the gênerai 
charge presenting the same question, it should hâve been given to 
the jury. 

For similar reasons we think the instruction numbered 15 should 
also hâve been given. That was as f ollows: 

"Even if you should find that the defendant's switch engine, at the time 
of the accident to Kane, leaked steam so badly that the engineer was unable 
to see the signais given by the yard men, and that the accident to Kane was 
caused by such defective condition of the engine, yet if you further find that 
the engine was not leaking steam when it was turned into the roundhouse, 
at 7 p. m. on the day of the accident, by Schuler, the engineer who had used 
it diiring such day, and that tJie defects and leaks arose after the engine had 
been taken over by Kane's crew, and that such crew continued working with 
said engine in spite of its leaky condition, and neither returned it to the 
roundhouse nor reported the defects in it to their superiors, or the officiais 
who had charge of the repairs of such engine, then the plaintiff cannot re-- 
i.'over under the second count of his déclaration." 

Kane's crew began work at 7 o'clock. According to Connors' tes- 
timony, the engine had been leaking steam badly for several days. 
Engineer Schuler, however, who had worked with the engine ail 
that same day from 7 a. m. to 7 p. m., testifled that it was not leak- 
ing steam when he turned it over to Donahue's crew at 7 p. m. 
This left it as a disputed question on the testimony whether the de- 
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feetive cpndition of the engijçie acose after Doflahvjq's and Conpors' 
crew took it that eveuing. If thé jury sliould fifa,^ that the engine 
was in good condition when Donahue and the plaintifE began work 
with it; at 7 P- na., that would h^ve a material and: décisive bearing 
upon the question of négligence on the part of th© recejver. It 
would ha,rdly be reasonable to suppose, if the engine had been in 
good condition ail day until turiiçd over to the plaintiff's crew, that 
the receiver could hâve had notice of its bad condition on that even- 
ing, so as to put him in faûlt for not repairing. This phase of the 
case Was in ho manner subniitted to the jury by the gênerai charge, 
and we think it was errdr fortlie court to refuge this instruction. 
Judgment is reversed, and the case remanded, with instructions to 
grant a new trial. 



In ré BEAN. 

(District Ctourt, D. Termont. F^bruary 22, 19C0.; 

■'•'■•' No. 221. 

1. Bankhuptct— Exemptions— Pension MoNKY. ,, 

Money recelved from tbe Ûnlted States aa a pension, and remaining un- 
changë'a iù tlie pensioner's hands at ttie time of filing liis petitioli in bank- 
niptcy, is exempt from liabillty for bis debts under Rev. St. U. S. § 4747, 
and does not pass to his trustée in bankruptcy as asséts of bis estate. 

8. BaME— SCHKDULE OF ASSETS— AMBN-DMBNT.i 

Money reeeived from the United StatiBS as a pension, ;£^nd remaining in 
tbe pensioner's hands at the Jlme of fliing bis pétition In bankruptcy, 
sbould be listed in his schedulé oif assetâ undev the heading of "cash on 
hand," with a statement thàt tiè daims it as exempt. M omittéd without 
fraudulent Intent, the bankrupt may be allowed to insei't It by amendment. 

3. Same— Paymïînt op Fées bt Voltjntart Bankkupt. 

The llabllity of a voluntary banlcrupt to pay the fées required by Bankr. 
Act 1898, i 51, cl. 2, does not dépend upon his having property whlch is 
not exempt, but he is excused from such payment only in case of absolute 
inabllity. He may be ordered to pay such fées out of pension money re- 
maining in bis hands at the time of filing the pétition. 

4. Same— HoMÉSTBAD Exemption. 

Where a bankrupt claims property as a homestead, and proceedings are 
taken before the référée to subjeet it to the payment of a prier debt, the 
bankrupt sbould be allowed an opportunity to set up the statute of limita- 
tions against such debt. 

In Bankruptcy. On review of order of référée in bankruptcy. 

H. A. Farmer, for bankrupt. 

W. H. Taylor, trustée in bankruptcy, pro se^ 

WHEELER, District Judge. The bankrupt's pension money, in 
his hands at the time of filing his pétition as it was reeeived, and 
not Ipaned or invested, or changed in its nature, would seem to be 
exempt, under section 4747, Eei^. St.. U. S., which not only exempts 
it in transmission, but provides, that "it shall inure who'lly to the 
beneflt of such pensioner." This excludes ail otliers while it re- 
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mains pension money in the pensioner's hands. In Martin v. Hurl- 
burt, 60 Vt. 364, 14 *Atl. 649, tlie pension money had been changed 
in nature by investment into a savings bank deposit; not for safe- 
keeping, but to earn dividends. The pensioner there did not hâve 
the pension money, but the savings bank deposit, on hand. This 
money should not, therefore, be ordered to the trustée. It should, 
however, hâve been put into the schedule as money on hand, with a 
statement of the exemption. On the report of absence of fraud in 
the omission, the référée may properly, apparently, allovy an amend- 
ment insertlng it. And it may be subject to an order for payment 
of the statutory fées, which are primarily for services for the ben- 
eflt of the bankrupt, and do not dépend upon property not exempt, 
but upon absolute inability. 

The house and land v?hereon the bankrupt lives seems to be a 
homestead proper ; the separate parcel not. The homestead is not 
liable to a prior debt except as it might go into judgment against 
him, where he could plead the statute of limitations or other dé- 
fense. He is entitled hère to contest the claims as against his home- 
stead upon that ground, and the trustée should afford him an op- 
portunity to do so before the référée before proceedings against the 
homestead for satisfying such prior claim. Order modified accord- 



In re BATES. 
(District. Court, D. Vermont. February 15, 1900.) 

1. Bankbuptct — PnovABLB Debts — Effkct of Insolvbncy Proceedings. 

Where proceedings in insolvency against a partnership and tlie indi- 
vidùals composing it were begun in a state court before tlie passage of the 
bankruptcy act, and remained pending at the time one of the partners was 
indiridually adjudged bankrupt, but no discharge had been granted or 
applled for under the state law, hdd, that a debt of the partnership was 
provable in the bankruptcy proceedings, notwithstanding the faet that It 
had been proved and allowed in the insolvency proceeding, and that there 
were assets of the firm for distribution in the state court; but such debt 
could not share In the individual assets of the bankrupt until his separate 
creditors had been paid. 

2. Same— Partnership Debts. 

A partnership debt on which a bankrupt partner remains liable is none 
the less provable against his estate because there may be no surplus of his 
individual assets over his separate debts. The provability of a debt dé- 
pends on the nature of the liability, not on the existence or the prospect of 
assets for Its satisfaction. 

In Bankruptcy. On review of décision of référée in bankruptcy 
on allowance of claims. 

Fred M. Butler, for trustée in bankruptcy. 
Charles L. Howe, creditor, pro se. 

WHEELER, District Judge. The bankrupt appears to hâve been 
a member of the firm of A. G. Bâtes & Son, which was adjudged 
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insolvent by tlie state court on proceedings commeiieed January 5, 
189'?^ which included the bankrupt individually, and are still pend- 
ing, and in wMch no discharge appear s to hâve been applied for. 
A partnership claim and an individual claim allowed there hâve 
been presented with proof for allowanqe hère. The individual 
claim has been allowed because there were no substantial individual 
assets, and the partnership claim has been disallo^,^îed because there 
were substantial partnership assets, for distribution in the state 
proceediijigs. Pétitions for review of thèse décisions hâve now been 
-heard together. The bankrupt act provides by the last clause that 
"proceedings commenced under states insolvency laws before the 
passage of this act shall not be afifected by it"; by section 5a, that 
"a partnership during continuance, or after dissolution and before 
final settlement, may be adjudged a bankrupt" ; and. by section 5e, 
that : "The net proceeds of the partnership property shall be ap- 
propria,ted to the payment of the partnership debts, and the net pro- 
ceeds of the individual estate of each partner to the payment of his 
individual debts. Should any surplus remain of the property of any 
partner after paying his individual debts such surplus shall be add- 
ed to the partnership assets, and be applied to the payment of the 
partnership debts." While the bankrupt act so recognizes such pro- 
ceedings pending in state courts, and provides for their continuance 
without interférence, it regards them as to what has been and what 
may be done in them, which would include granting discharges from 
ail debts proved or provable by résident creditors, if applied for. 
In Manufacturing Co. v. Frazer, 47 Vt. 88, proof of a debt in bank- 
ruptcy was pleaded in bar, and the effect of it was considered. ïhe 
conclusion reached on examination of authorities was that, "if the 
proceedings terminate without a discharge, the bankrupt is liable to 
a judgment in personam upon àny cause of action that existed be- 
f ùre the bankruptcy, and is liâble to hâve it satisfled out of his 
after-acquired property." And the plea was overruled with a sug- 
gestion that the remedy of the bankrupt would be in a stay of pro- 
ceedings pending a discharge. The bankrupt is yet liable jointly 
with the other partner for ail o,f the partnership debts not satisfled 
out of the partnership property, and individually for ail of his in- 
dividual debts not satisfled out of his own property. Thèse are ail 
provable against his estate hère. As no discharge appears to hâve 
been applied for there, none appears to be pending to wait for. 
The creditors cannot apply for one, and the bankrupt has no inter- 
est to do so, for a discharge hère would include ail that would be 
aiïected by one there. The unsettled partnership being recognized 
by the bankrupt law, although proceedings in regard to it are pend- 
ing there, the individual assets ma,y hâve to be applied to individual 
debts to the exclusion of partnership debts till after the individual 
debts are ail paid, and there may never be anything whatever to go 
to the partnership créditer; but his debt is none the less provable. 
Whether a debt is provable dépends ùpon the nature of the liability, 
and not upon whether there are assets, or there is any prospect of 
assets, applicable to it. This partnership debt is a simple contract 
dfebt of the partnership, and a simple contract liability of the bank- 
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rupt, and the individual debt is a similar liability, and both are of 
the provable class. Allowance of individual claim affirmed; dis- 
allowance of partnership claim reversed, and it is allowed as such. 



In re CRYSTAL SPRING BOTTLING CO. 

(District Court, D. Vermont. February 22, 1900.) 

No. 66. 

1. Bankrdptcy— Set-Off of Debts— Mutuai.ity. 

It seems ttiat Bankr. Act 1898, § C8a, provicling for a set-ofC in case of 
"mutual debts or mutual crédits between tlie estate of a banlvriipt and a 
creditor" includes a liability on the part of a créditer whicb bas accrued 
to a trustée in boukruptcy as such, though not to tlie baula'upt himself, 
wben the creditor's claim and such liability are mutual. 

8. Same— Joint Claim and Several Debts. 

AVhere five persons, only one of whom was solvent, had a joint claim 
against the estate of a bankrupt, and each of them had severally become 
liable to the trustée in bankruptcy, the amounts of such liabilities aggre- 
gating more tian the claim, but it did not appear that the joint liability and 
the separate debts grew ont of the same transaction, or that either formed 
the Inducement or considération for the other. Held, that there eould be 
no set-ofC of such claims, and that the trustée' s motion to expunge the 
proof of claim by the creditors must be denied, though without préjudice 
to any rights the parties might hâve after the déclaration of a dividend. 

In Bankruptcy. On motion of trustée in bankruptcy to expunge 
proof of claim by the Passumpsic Savings Bank, a creditor. 

Henry C. Ide, for trustée in bankruptcy. 
A. B. Noyés, for proving creditor. 

WHEELEK, District Judge. According to the report of the réf- 
érée, flve persons, one of whom is solvent and the others not, hâve a 
joint claim against the estate of $1,532.50, which has been proved, 
and each of them has become severally bound to pay the trustée 
some sum, and thèse sums amount to much more than this claim, 
vi'hich has been assigned to the Passumpsic Savings Bank, that ad- 
vanced the money ont of which it arose. The trustée has moved to 
hâve the proof expunged, because of thèse liabilities of the claim- 
ants to the trustée, as an équitable set-ofE, and the motion has now 
been heard. The set-offs provided for in the bankrupt act are in 
"cases of mutual debts or mutual crédits between the estate of a 
bankrupt and a creditor." Section 68a. This would seem to in- 
clude a liability that has accrued to a trustée which had not ac- 
crued to the bankrupt, when the claim and liability are mutual. 
The mutuality required is the same as that of the act of 1867. In 
Gray v. Eollo, 18 Wall. 629, 21 L. Ed. 927, it seems to hâve been con- 
sidered that under that act a separate debt could not be set off 
against a joint debt in equity or bankruptcy unless they had grown 
out of a transaction or under circumstances establishing that the 
joint. crédit had been given on account of the separate debt. Hère 
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the bankrtipt corporation had not incurred the debt to the flve, nor 
either of them Ms several liabflity, ou account of any cross crédit. 
Thé separate aiilounts of the several liabilities are not given, and a 
set-off against them of the joint claim might, and probably would, 
make the solvent joint créditer discharge liabilities of some or ail of 
the other several debters. The motion must therefore be denied. 
What the rights of the parties may be after dividend declared, if 
in any maiiner différent, has not been presented or considered; but 
the déniai will be made so as not to affect them. Motion to expunge 
denied, without préjudice. 



In re HARPER & BROS. 
(District Court, S. D. New York. March IS, 1900.) 

1. BANKRUPTCY— ACTS OF BaNKBUPTCY— VOLUNTÀKY APPLICATION BT CORPORA- 
TION FOR Dissolution. 

Whether the act of an insolvent corporation In voluntarily applying to 
a,,Sttite court for a deeree dissolving tlie corporation and winding Up its 
affalrs, pursuant to tlie state law, tlirougli the agency of a receiver, is a 
tràUsf er of its property "with intent to hinder, delay, and def raud its 
credltors," and therefore an act of bankruptcy, within the meaning of 
, BaUkr. Act 1898, § 3a, cj. 1; beC^use operating to deprive crèditors of the 
remédies provided by the bankruptcy law, Including the administration of 
the èstate in a court of babkruptcy, quœre. 

3. Sa^b. 

' An insolvent corporation applied to a state court for a deeree for Its 
dissolution and the settlement of its afCalrs, and thereupoa a receiver was 
appointed, who took charge of its assets and entered upon the diseharge 
of his duties. Ninety per cent, of the credltors, representlng inore than 
$3,000,000, rpproved the proceedlngs as ttje best possible course for the 
benefit of the credltors. The Interests Involved were very large, and the 
administration; of the property requlred exfieptional eafe .and competency. 
No actual fraud was shown. On a pétition in involuntary bankruptcy 
against the corporation, fllëd by other credltors, helâ, in view of the clr- 
cumstances, and of the doubt whether thé a&tof the corporation constituted 
an act of bankruptcy, that no adjudicatloa of bankruptcy shquldbe made. 

In Bankruptcy. On pétition for adjudication iii' involuntary 
bankruptcy. 

Epstein Bros., for petitioning creditoi"s. 

Olin & Rives, for respondent. ; 

Butler, Notman, Joline & Mynderse, for opposing crèditors. 

BEGWN, District Jiidge. On Jaïiuary 21, 1900, a pétition was 
ûled by three crèditors to hâve Harper & Bros, adjudged bankrupt. 
Harper & Bros, were organized as a cerporation under the laws of 
this state in 18%, upon a çapitalization of |5,000,000. Being in fi- 
nancial diflflculties, with the approval of about 90 per cent, of its 
crèditors, the direçtors bn December 4, 1899, applied to the suprême 
court by pétition to havé the corporation dissolved, and its affairs 
wound up pursuant to the laws of this state pertaining to domestic 
corporations. On the same day the State Trust Company was ap- 
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pointed temporary receiver of the corporation and of ail its prop- 
erty and franchises; and on the same day a further order was made 
directing a référence to show why the corporation should not be dis- 
solved. On the 7th of December application was made to the state 
court by the receiver in regard to carrying on the business, and for 
authority to make certain payments for wages, etc., wbich was 
granted, and under that order some such payments were subsequent- 
ly made. 

The pétition in bankruptcy avers that the corporation was insol- 
vent and that its procuring of the appointment of a receiver in pro- 
ceedings for its dissolution, was a transfer made "with intent to 
hinder, delay and defraud its creditors" within the meaning of sub- 
division 1 of section 3, and subdivision "e" of section 67, of the 
bankruptcy act; and that the conveyance to the receiver was void 
under the bankruptcy act, and fraudulent as to the creditors of the 
corporation. Answers were interposed by the corporation, not de- 
nying insolvency, but denying the act of bankruptcy alleged ; and an 
answer to the same effect was interposed by other creditors of the 
corporation. 

On the hearing, the pétition and orders above referred to were 
produced in évidence, and it was admitted that the receiver was 
appointed, took possession of the assets, and made certain payments 
under the order of December 7th, as above stated. There was also 
a gênerai charge that the corporation "had paid person or persons 
specifically unknown to the petitioners, with intent to give such 
person or persons who were creditors a préférence over others." 
This charge was held too vague and indeflnite to require the re- 
ceiver to produce the books of the corporation, as it would tum the 
pétition, in effect, into a bill of discovery, and no other évidence on 
that head was offered. 

The case being thus submitted, the only question presented for 
décision is whether the proceedings instituted for the dissolution of 
the corporation, and the appointment of a receiver thereunder, con- 
stitute an act of bankruptcy as charged. No other act of bank- 
ruptcy was charged of proved. Tn the récent case of In re Empire 
Metallic Bedstead Co., 98 Fed. 981, it was held by the court of ap- 
peals in this district that the appointment of a receiver and a trans- 
fer of its property in légal proceedings for a dissolution under pre- 
cisely similar eircumstances as in the présent case, were not équiv- 
alent to a gênerai assignment for creditors under section 3 (4), and 
did not constitute an act of bankruptcy. The présent case would 
be identical, except that the pétition hère charges that the same 
acts constitute a transfer made with intent to hinder, delay and 
defraud the creditors and that some payments of wages made un- 
der the order of the court were likewise fraudulent. Ail the eir- 
cumstances négative any fraud in fact, so that the only real ques- 
tion is whether regular légal proceedings for the dissolution of the 
corporation are to be deemed transfers with intent to hinder, delay 
and defraud creditors under the bankruptcy act by construction of 
law, on the ground that such proceedings deprive creditors of their 
remédies and the administration of the estate in a court in bank- 
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ruptcj. The difflculty in thg cftse is, that the corporation cannot 
be put into bankniptcy, though it is insolvent, except on commission 
of some "act of bankruptcy.", Ail that the corporation has done in 
this case is to apply to the state court for a dissolution and for pro- 
ceedings thereunder according to the Code of Procédure. The ap- 
pointment of the receiver was an act of the court, in a lawful pro- 
ceeding; and if such an appointment with the conséquent transfer 
of ail its property, was not an "assignment" under subdivision 4 of 
section 3, it seems very doubtful whether it can be held to be a 
transfer, removal or conveyance under subdivision 1 or subdivision 
2 of the same section, or under subdivision "e" of section 67. 

In view, therefore, of the récent décision of the court of appeals 
in this district, I think this pétition should be at présent denied. 
^he case is one of very great importance; the property interests 
involved are very large; the administration of it for the best in- 
terest of creditors, as shown by the papers submitted, requires very 
exceptional care and competency. Ninety per cent, of the creditors 
to the amount of upwards of |3,0O0,0O0, it is stated and not denied, 
approve of the state proceedings for a dissolution, the appointment 
of.the receiver and the management of the affairs under the ad- 
ministration of Mr. Harvey in the interest of creditors, as the best 
possible course for their benefit. No interférence with the présent 
administration of its affairs should be had by an adjudication in 
bankruptcy, unless it is reasonably certain that winding up under 
the state law is an act of bankruptcy under the existing law. There 
seems to me so much doubt on that point, in view of the décision 
above referred to, that theproper; course, I think, is to deny adjudi- 
cation of bankruptcy at this timè, leaving it to the petitioning cred- 
itors, if so advised, to présent the question to the appellate court 
upon appeal from this décision. 



In re CONHAIM. 

(District Court, D. Washington, N. D. March 8, 1900.) 

1. Bankruptct — Collection of Taxes — Patmbnt by Tbustee. 

Tlie provision of the bankruptcy act that the trustée shall "pay ail 
taxes legally due and owing by the bankrupt" (section 64a) intends that, 
while the estâté is in the hands of the trustée, his custody of it shall not 
operate as a bar to the collection of taxes which would be collectible 
under the law if the property had remained in the possession and control of 
the bankrupt himself. 
3. Samb— Salb cf. Property— Taxes Assessed to Purchaser. 

Where, after the sale of a stock of merchandise by a trustée in bank- 
ruptcy, taxes thereon for the current year were assessed to the purchaser, 
who resisted payment on the ground that the goods dld not become his 
property untll after the beglnning of the fiscal year, held, that the trustée 
, would not be ordered, on pétition of the purchaser, to pay the taxes so 
, assessed, but he would be dlrected to hâve the property assessed at its 
fair valuation in his name as trustée, and to pay the tax legally chargeable 
on sueh assessment. 

in Bankruptcy. 
See 97 Fed. 933. 
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E. C. Strudwick, for petitioners. 
Brady & Gay, for trustée. 

HANFOKD, District Judge. I hâve considered the pétition of 
A. J. Pi-ager & Sons for an order requiring the trustée of the bank- 
rupt estate to pay taxes for the year 1899 upon the stock of mer- 
chandise which was sold by the trustée to the petitioners, and 
afterwards assessed for taxation against the petitioners. It is my 
opinion that it would be a meddlesome and unlawful proceeding for 
the trustée to step in and settle the controversy which the petitioners 
appear to hâve with the county officers, as to the validity of the 
assessment, by paying taxes on personal property which stands on 
the tax roll as a charge against the petitioners. The tax is either 
lawful and just or it is unlawful. Û it is lawful, the petitioners 
should pay it; if it is unlawful, the courts of the state will grant 
relief on condition that the petitioners pay whatever amount of tax 
is justly due from them, and they should be left to settle their con- 
troversy upon this basis, and to sue for relief against any injus- 
tice in the courts of the state. If the merchandise was not prop- 
erly assessed to the petitioners, because they had not purchased it 
until after the Ist of March, 1899, still they may hâve been liable 
to assessment for the money with which they made their purchase 
of the property, as that money was presumably in their possession, 
and subject to assessment for taxation, at the same time that the 
property became subject to assessment for the taxes of 1899; and 
the mère failure of the offlcers to assess them for the money does 
not relieve them from paying the tax, if in fact it was assessable, 
because the law provides that property subject to taxation which 
has been omitted from the tax roll may be assessed at any time, 
and the tax collected. 

The bankruptcy law very justly requires the trustée of a bank- 
rupt estate to pay ail taxes legally due and owing by the bank- 
rupt, and the court will not favor any évasion of this law by giving 
a toc literal construction to its words. The manifest intent of the 
law is that, while the estate is in the hands of the trustée, his cus- 
tody shall not constitute a barrier to prevent the collection of taxes 
which would be collectible under the law if the property had re- 
mained in the possession and control of the bankrupt himself. Un- 
der the revenue law of this state, the stock of merchandise was 
assessable as the property of Conhaim for the taxes of 1899, and 
the tax thereon has become due and payable by the bankrupt, not- 
withstanding the failure of the county offlcers to list it upon the 
tax roll in his name, because, as already remarked, the omission 
of property from the tax list for any year does not exempt it from 
taxation. On the contrary, it is the duty of the taxpayer to hâve 
the property listed by the tax collecter, and to pay the tax. In ac- 
cordance with this opinion, I direct that an order be entered denying 
the pétition, and that a further order be entered directing the trus- 
tée to hâve the stock of merchandise assessed at its fair valuation 
in his name, as trustée, and to pay to the county treasurer the 
amount of taxes which may be legally charged. 
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BRAY et al. V. COBB et al. 

, . , (District Court, E. D. North Carolina. March 15, 1900.) 

1. Bankkpptcy — Pbovable Debtb— Rent to Accrue. 

A contraçt by wlilcli the Ojne party agrées to pay to the other a flxed 
sum pér mônth as rent for a building occuplèd by the former, to continue 
durtàl; EiS llfetiiùe, is termlnated by the adjudication of tbe lessee as a 
bauMupt; and the lessbr has no provable elaim against the banlsrupt's 
estate for, the rent whlch would hâve accrued under the contraçt after 
the date of the adjudication. 

3. Same— OccuPATioîT OF Prkmisbs bt Trustée. 

A trustée In banliruptcy may continue to pccupy and use, for the bene- 
flt of the esta te, premlses wtiich the bankrupt held imder a lease at the 
tlme bf.Ms adjudication in banliruptcy, and the landlord will be entitled 
to cQinppnsatlon for such usé of the prendses by the trustée; the amount 
thereof belng chargeable as , part of the expenses of administering the 
estate. 

8. Samb— ProOp of Debts— Limitation of Timb. 

Bankr. Aet 1898, | 57n, provlding that claims against a bankrupt's 
estate, except such as are liquidated by Utigatlon, "shall not be proved 
sjibseguent to one year after the adjudication," is an absolute prohibition 
against tlie proof and allovance of such claims when presented after the 
expiration of the year. 

4. Same— Provable Dkbts— ANNtdtt. 

Whére the bankrupt, in ebnsideratlon of the conveyance to him of cer- 
tain real estate and the settlement of certain claims, had exeeuted a bond 
condltioned to pay to the grantor the surç of $25 per month dùring the 
latter's, life, Md, that the créditer might prove a clalm against the bank- 
riipt^s estate for any sum In arrear at the date of flling the pétition 
In bànkniptcy, but not for thë aggregate of payments theteafter to accrue, 
as estima ted on the basis of her expectatlonof life, since such future pay- 
ments do not constitute a "flxed liabllity absolutely owing at the tlme of 
the flling of the pétition," within the meanlng of Bankr. Aet 1898, § 63a, 
d. 1. ! 

In Bankruptcy. On reviè^ of (tecision of référée in bankruptcy. 

E. F. Aydlett, for claimant. ' 

G. W. Waed, for trustée in bankruptcy. 

PURNELL, District Judge. On pétition of the trustée, the référée 
certifies for review the following record: 

"Geo. W. Oobb; and B. M. Culpepper, surety, exeeuted a bond in the sum 
of three.thousand dollars, on the 28th day of April, 1897, to, Maria C. Cobb, 
tjje terms of which are as foUows: , (1) To p^y her. Maria 0. Oobb, tvcenty- 
flve dollars ($^.00) per month dutlng her life; (2) to pay tvsrelve dollars and 
flfty ceiits reidt mohthly for the bank building during Geo. W. Cobb's life; 
(8) to pay the taxes upon the property during Mrs. Cobb's life; (4) to keep the 
property Insured; and (5) to keep the property In repairs. Geo, W. Cobb failed 
in Octojber,; 1898, and since the Istof October, 1898, noihlijg has been pald 
on the contraçt marked 'Exhibit, À' In the évidence. Mrs. C9bb is flfty years 
of agè; Geo. tV. Cobb is flfty-six yëarS of âge; aiid, as provided In section 1352 
of the Code of North Carolina, Mrs.^ Cobb's 'expectancy lS'2D»/io years, and 
G, W. Cobb's éxpectanc/ is W/io'! years. . 'M. . B. Culpepper, l 'the surety on 
the bond, is Ipsolyent. The contractas for, faJvfe. , The: amount admitted to 
î)e due on, tbis-contract froni Octobeï.i, I89«,^^t which tjme the payments 
stopped^ to ï'èbfuari' i, 1900 (16 môriths), ^mounts to folïr hundred dollars. 
Tliere -is due f or réiit tWHvé' dollars and flfty cents per month; which amoimts 
to two hundred dollars, .'llierè is tobe*<ti'6ditei upon thèse amovmts $81.25, 
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rents paid, and monthly payments of twenty-flve dollars to Maria C. Cobb, 
leaving due $618.75. And the court further flnds that Mrs. Cobb is entitled 
to prove her clalm in the case of Cobb, bankrupt, for two thousand seven 
hundred and eighty dollars and twenty-three cents ($2,780.23), being tlie 
amount allowed as the value of her contract under the agreemcnt to pay her 
twenty-flve dollars per month during her Ufetlme, and the sum of one thou- 
sand and two dollars ($1,002.00) is the amount allowed her for the rent of the 
building during Geo. W. Cobb's lifetime, malsing a sum total of $3,782.23. 
$518.75 is the amount due up to February 1, 1900, as covered by the contract, 
whlch, together with the other two items, malies a sum total of $4,300.98, and 
for thls amount she will be allowed to prove her claim against the estate of 
Geo. W. Cobb, banlirupt." 

To this record and décision several exceptions are filed, most of 
which it will not be necessary to consider, as the décision of the 
main question involved disposes of them. They will be noticed 
later, however. 

The record présents one of those hardships of the law which often 
occur, and sometimes, by appealing to the sympathies, always en- 
listed for the unfortunate, the widow, and the orphan, make it hard 
to décide impartially. That this seems to hâve been the case on 
the hearing is a crédit to the humanity and kindly feeling of ail 
who participated. It is stated that the claimant and her children 
signed receipts for seven thousand dollars, and conveyed valuable 
real estate, as a considération for the contract upon which the 
claim under considération was allowed. This statement, while it 
présents the hardships to them, is but another case in which, trust- 
ing to a man then in apparent prospérons circumstances, honorable, 
and of excellent report among men, business reverses, failure, and 
bankruptcy hâve come, and rendered him unable to perform his 
contract, entered into with the highest motives and purposes, — a 
misfortune to him which must fall heavily upon others (creditors 
with whom he treated and traded at arm's length, as well as the 
unfortunate widow and orphan, who gave him their confidence). 
The considération for the claim, though, cannot enter into the dé- 
cision of the case at bar. The court must consider the contract and 
its status under the bankrupt law, — a law under which ail creditors 
of the bankrupt hâve well-deflned rights. 

This is an involuntary proceeding, and the claim, if claim at ail, 
in the enumeration of claims or debts which may be proved in bank- 
ruptcy, must be considered under section 63a, subi 1: "A flxed 
liability as evidenced by a judgment or instrument of writing, abso- 
lutely owing at the time of the ûling of the pétition against him, 
whetiier then payable or not," etc. The provision requires the debt 
to be absolutely owing, and includes those debts which are pay- 
able at a subséquent date. It is sufflcient if the debt is a flxed lia- 
bility absolutely owing when the pétition in bankruptcy was flled. 
It is the actual value of the debt owing at the commencement of 
the proceedings that is provable. In re Bartenbach, Ped. Cas. No. 
1,068; In re Haake, Fed. Cas. No. 5,883; In re New Brunswick Car- 
pet Co. (D. C.) 4 Fed. 514. The liability must be ascertalned at 
the date of flling the pétition. Accrued interest is a part of the 
debt provable, but interest to accrue is not provable. Sloan v, 
Lewis, 22 Wall. 150, 22 L. Ed. 832. 
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The basis of the claim is a contract, with security to pay certain 
sums of money for certain stated purposes, and must be considered 
as a contract, without giving it any greater dignity than tbat to 
whicb it îs êntitled as a contract. The surety is admittedly insol- 
vent,- and the fact that there was a surety does net give to the con- 
tract any priority or spécial dignity. The covenants of the con- 
tract are that the bankrupt shall pay to claimant during her life the 
suni of |25 per month— 112.50 per month as rent for the bank build- , 
ing, f ormerly occupied by the banlirupt— during the life of the said 
G. W. Oobb, bankrupt. An adjudication in bankruptcy terminâtes 
ail contractual relations of the bankrupt. The object of the pro- 
ceeding is to administer çompletely the bankrupt estate, to collect 
his assets, apply them to the payment of his debts then owing, and 
discharge him from further liability. 

As to the rent of the bank, the contractual relations being ter- 
minated, a landlord is not êntitled to prove a claim for rent against 
a bankrupt after such bankrupt ceases to use the building. The 
relations of landlord and tenant are severed by opération of the 
bankrupt law. The trustée of his estate may, after adjudication, 
occupy and use the rented or leased premises for the estate, but 
under such circumstances it would be chargeable to the estate, not 
as rent under bankrupt's contract, but as cost and expenses of ad- 
ministering the same. If the trustée elects to reject the lease, and 
surrenders the premises, neither the trustée nor the bankrupt's 
estate isliable for rent after the élection of the trustée, and the 
property ceased to be used for the administration of the estate. 
Even of a lease which might be levied on and sold under judicial 
process against the bankrupt previous to adjudication, and which 
passes to the trustée, the légal title only passes, and the trustée is 
not bound to take the lease, and charge the estate with the pay- 
ment of rent. He may elect not to take the lease when it would be 
a burden, and not a beneât, to the estate. Loveland, Bankr. § 165, 
and cases cited. It does not appear whether the trustée used the 
bank or not. If he did not, his élection not to assume the lease may 
be presumed, and the inference from the testimony is he did not, 
especially as there was no necessity for such use. If he did so use 
the bank, he or the estate would be chargeable with the rent for 
the time it was used. The same reasoning and authorities would 
apply to the other covenants, as to taxes, Insurance, and repairs. 

Section 57n provides that "daims shall not be proved against a 
bankrupt estate subséquent tp one year after the adjudication, or 
if they are liquidated by litigation, and the final judgment therein 
is rendered within 30 days before or after the expiration of such 
time, then within 60 days after the rendition of such judgment." 
This section is more than a limitatloia of the time within which 
claims may be proved. It is a prohibition. "Claims shall not be 
proved against a bankrupt's estate subséquent to one year," was in- 
tended to limit the time absolutely, and the reasons for thus limiting 
the time may be seen from an examination of other sections. A 
discharge must be applied for within 12 months (or one year), ex- 
cept for cause shown. Section 14. The gênerai purpose of the act 
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seems to be to settle the estate in bankruptcy within a reasonable 
time. 

The pétition in bankruptcy was flled November 30, 1898, and on 
December 30, 1898, George W. Cobb, and George W. Cobb, as sur- 
viying partner of Guirkin & Oo., was adjudged a bankrupt. (D. C.) 
91 Fed. 102. The claim under considération seems to hâve been 
filed on or about the Ist of February, 1900, then as an unregistered 
contract or lease. The section quoted seems to be a prohibition 
against its being proved or allowed to be proved, if the dates which 
appear of record are correct. 

Supposing a year has not elapsed, it may be as well to consider 
and pass upon the claim on its merits. The contract seems to be a 
fixed liability under an instrument of writing, as provided in the 
act (section 63a, subds. 1-4), — an express contract, — but the sec- 
tion first quoted expressly limits the claim to be proved to the 
amount absolutely owing at the time of âling the pétition. Force 
must be given to ail the words used in the statute, and the words 
"absolutely owing" can bear but one construction. True, the con- 
tract provides for the payment of an annuity of $300 per year, — 
|25 per month during the life of Mrs. Cobb. The contract or agree- 
ment seems to hâve been the resuit of some contention or chaffer- 
ing about certain payments claimed by Cobb to hâve been made, 
and disputed by his wards. The agreement is in the form of a 
bond for.|3,000, but the parties do not flle their claim for the pen- 
alty of the bond, but, as will be seen, base it solely on the mortality 
tables of the state, calculate the claim aceordingly, and are allowed 
to prove a claim of |4,300.98. In other words, the claim is based 
on the condition or contractual part of the agreement, and not upon 
the bond. What was absolutely owing? This is the test. 

By no process of mathematical and metaphysical reasoning known 
to the court could claims coming due monthly, as time progressed, 
be considered in the class of debts or claims "absolutely owing," 
under the section quoted. It is true a mathematical équation might 
be made, if the absent élément of time could be ascertained. No 
algebraic symbol could stand for or represent the absent élément. 
Keither can the mortality table of the state bring it within the cri- 
terion of a debt or claim "absolutely owing." It could be no more 
a continuing liability than any other debt which the bankrupt owed 
at the time. It is true that by the covenants of the contract re- 
ferred to it is made a continuing liability, as much as language could 
make it, the duration of which is marked and measured by the life 
and lives of the parties to the contract. The law makes ail debts 
of every character a continuing liability, so long as they remain un- 
paid, and lends force and dignity to such, and gives the same equal 
force as though specially stipulated and ratified by the parties. 
The language of the parties can give such. contracts no more force 
than that given by law to similar contracts and agreements. The 
same is a continuing liability as long as the créditer or creditors 
do not, through lâches or inadvertence, permit the same to become 
dormant and barred by the statute of limitations. It cannot be 
seriously considered or maintained that the covenant in the con- 
100 F.— 18 
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tract (bond) under considération, giving an annuity to M. 0. Cobb 
of $25 per month, is any more sacred than tbe other covenant in 
the same instrument, whereby the said M. C. Cobb was to receive 
the sum of 112.50 per month dùring ihe life of the bankrupt as a 
reûtal for the building occupied by the bankrupt at the time of the 
çbnimencement of the proceedings in bankruptcy. Both must corne 
under the ban of section 63a, subd. 1; both rest upon the same plane; 
possèss the same force and dignity. 

In a court of equity many questions might arise, and conclusions 
be reached, which are not tenable in a court of bankruptcy. Due 
regard being had to the rights ôf other creditors, keeping in view 
that the ordinary contractual relations of the bankrupt are termi- 
nated by the adjudication, and giving considération to the words 
of the statute, the claimant, if entitled to prove any claim based 
on the agrëément, is only entitled to prove for what was absolutely 
due at the time of the flling of the pétition in bankruptcy. The 
exceptions of the trustée are thereforè sustained, and the décision 
of the référée reversed. 

It is unnecessary to, notice the exceptions in détail. In the view 
the court takes of the question presented, if the claim was presented 
within a year of the adjudication it will be proved and allowed for 
what was due at the date of the flling of the pétition; if not pre- 
sented within a year, it cannot be proved or allowed. 



In re DUGUip et al. 
(District Court, B. D. North CaroUnfi. March 16, .1900.) 

1. BANKKUPTOy— EXBMPTIOKS— PabTNÉBSHIP ASBETS. 

In North Carollna, In case of thé bankrtipt&y of a partnershlp, whère 
there aire' flrm assèts, but no IndlWdual estate, each partner Is entitled to 
recelvé,-oi!it of the p&rtnershlpiassets, the exemption allowed by the law 
of the Mskt^i ;provlded the other partner or partners consent thereto. 

2. Same— Wko SuBjECT TO Bankrdptot Law-t-Infant. 

An if^taxA cannot be adjudged bantaupt in elther voluntary or invol- 
untary, prpceedlngs. If a member of a partnershlp, he cannot Joln In a 
voluntftrjr t)etii;lon by the flrni, nor be Inclùded In an adjudication made 
thereon. 

8. Same— PiBTNBBSHÎp— Infant Partner. 

UpoH a voluntary pétition In bankruptcy presented by the adult mem- 
ber of a Ûrm» the partnershlp, as well as the pétition! ng partner, may be 
adjudged bankrupt, and the partnershlp property, as well as the separate 
estate of the adult partner, may be admlnlstered In. the bankruptcy pro- 
cecdin^â, aIthough.no adjudication can be made agalnst the infant part- 
ner. / ' ■ ' : i ■ ■ ■ . ■ 

4. Bame. 

BankK Act 189S^S 5, subd. h, provldlng that, "In the event of one or 
more but not ail of the members of a partnershlp belng adjudged bank- 
rupt, the partnershlp property shall not be admlnlstered in bankruptcy, un- 
less by consent of the partner or partners not adjudged bankrupt," does 
not apply to a case where the infancy of onè ôf the partners was the 
reason for excepting him from the adjudication. • 



IN RE DDGUID. 275 

5. Same— DIS80I.T3TION OF LiKNS— Pkocebds of Exeoution Sale. 

Where judgment is recovered against a firm composed of an adult. and 
a minor, and the prôperty of the flrm Is sold on exécution thereunder, and 
within four months thereafter the partnership is adjudged bankrnpt on 
the volvmtary pétition of the adult member, the trustée in banliruptcy is 
entitled to the entire proceeds of the exécution sale remaining in the sher- 
iff's hands, less costs of sale, after setting off the amount allowed to the 
partners as exempt under the laws of the state. 

In Bankruptcy. On review of décision of référée in bankrugtcy. 

D. L. Ward, for creditors. 
B. B. Nixon, for bankrupt. 

PUKNELL, District Judge. A pétition entitled "In re Dugnid & 
Son and S. S. Dugnid" was flled in the office of the clerk of the dis- 
trict court at New Berne, N. C, at 5 p. m., January 29, 1900, and 
the judge, being absent from that division of the district, was, un- 
der section 18g of the bankrupt act, referred to the référée, who on 
January 31st adjudged Sallie S. Duguid a bankrupt. The prayer 
of the pétition is that the iirm may be adjudged bankrupt, within 
the purview of the bankrupt act, and states that James A. Duguid, 
the "son," is a minor, and he and his gênerai guardian hâve hereto- 
fore agreed to a dissolution of the partnership, and left the settle- 
ment of the partnership aiïairs to petitioner. The partnership's as- 
sets and debts are scheduled, and it appears in the schedules and 
otherwise that the partnership has committed acts of bankruptcy 
in permitting judgments to be taken and préférences obtained, and 
is unable to pay its debts. 

The référée flnds the foUowing facts: 

"That on the 15th day of January, 1900, the Geo. Dewitt Shoe Company 
secured judgments against Sallie S. Duguid and James A. Duguid, who com- 
posed the firm of Duguid & Son. The summons was served on Mrs. S. S. 
Duguid, and James A. Duguid was represented in coiu't by counsel. James A. 
Duguid is a minor. No appeal was talîen from said judgments, but they are 
now judgments of a court of compétent jurisdiction, and In fuU force and effect, 
no appeal having been taken. That exécution issued on said judgments was 
placed in the hands of the sherifC of Craven county, and levied on stock of 
goods belonging to S. S. Duguid and James A. Duguid. The levy was on the 
exeess, after setting apart Ç500 to each of the défendants in the exécution. 
That the levy was made before any proceedings in bankrijptcy." 

The référée certiiies the following conclusions of law: 

"That the parties S. S. Duguid and James Duguid are entitled to their ex- 
emptions, each 5500; that James Duguid, being a minor, cannot be adjudged 
a bankrupt, nor bave any benefit of the bankrupt law; that the only part of 
the amount realized from the sale of the exeess of goods by the sherifC that 
the trustée is entitled to administer in bankruptcy is one-half of the $360, 
whieh is the Interest of Sallie S. Duguid; that the sherifE of Craven county 
pay one half of the amount received from the sale of the stock to the Dewitt 
Shoe Company, and the other half to the trustée of Sallie S. Duguid; that no 
notice was served to set aside the said judgments within ten days after their 
renditlon." 

It,is,stated iu the certifiçate that the counsel who flled the péti- 
tion moved the court (référée) to adjudicate the firm of Duguid & 
Son bankrupts. The référée court declined, on the ground that 
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James Duguid was a minor, and conld not be adjudicated bahkriipL 
The pétition was signed by Salliè S. Duguid, as was also ail tbe 
scliedùles which include tlie flrtu assets. "The référée court holds 
the guardian has no right to consent to the administration of the 
ward's interest in the bankrupt court. Under the bankrupt law, 
a minor cannot figure in a bankrupt court." 

The contest is principally between creditors of the firm. Those 
who obtained judgments on January 15, 1900, within four months 
of the pétition in bankruptcy, cl'aimiûg they are entitled +o lialf the 
excess in the hands of the sherifif, as the interesi /»f James Duguid, 
and other creditors claiming ail the assets of tiie firm, and the mem- 
bers thereof, should be administered by the trustée in bankruptcy. 

Thé flrst conclusion of law by the référée, that James Duguid is 
entitled to the personal property exemption set apartto him, is in 
aceordance with the laws of North Carolina, as decided by the su- 
prême court of the state, which this court f ollows. See In re Steven- 
son (D. 0.) 93 Fed. 789, and cases cited. The referee's décision on 
this question is therefore afarmed. In North Oarolina, in case of 
the bankruptcy of a partnership, where there are firm assets, but 
no individual estate, each partner is entitled to receive out of the 
partnership assets the exemption allowed by the law of the state, 
proVided the other partner or partners consent thereto. Ordinarily 
the conclusion that a minor cannot figure in the bankruptcy court 
is correct. There are some exceptions, however, to this rule, so 
laconicaily stated by the référée. In voluntary proceedings, the 
act of 1898 provides, "Any person who owes debts, except a corpo- 
ration, shaU be entitled to the beneflts of this act as a voluntary 
bankrupt." A minor is a person^ and he may owe debts, but ordi- 
narily such debts are voidable. Under certain circumstances, he 
may contract debts for necessities; but thèse debts are the excep- 
tidnsi flot the rule. Parties dealing with a minor in commercial 
transactions do so at their péril. Sometimes, in their anxiety to sell 
goods, salesmen, if they know it, shut their eyes to the incapacity 
of a minor to contract and the law. They assume the risk, and, if 
disappointed when pay day comes, they can blâme themselves, — 
no one èlse. 

An infant is not generally liable for a debt contracted during in- 
fancy. Such debts' are voidable, Who can prophesy with any cer- 
tainty what course an infant will adopt with référence to such debts 
after attaining his majority? The uncertainty of such course is even 
greater than the four over which the wise man, Solomon, was per- 
plexed, as recorded in Proverbs. Guardians and others who hâve 
had expérience can testify f eelingly on this subject. Those who 
hâve not had the expérience, but contemplate testing the matter, 
will bè entitled to do so at some future period. To the former it is 
regardfii^ as grpunds "wbere fools rush in, but angels fear to tread. 
In discussing this question in Ee Derby, Fed. Cas. No. 3,815, Judge 
Blatchford sajs: 

"The geiieral contracts of an Infant havlng no force If dlsafflrmed by him 
after attaînJng hls majority, it is idle for him to set forth, in a voluntary case 
oommenced during his infaney, a schedule of his creditors, and idle for them 
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to prove their debts during his Infancy, for the whole proceedings must be In 
Tain, if the debts are disafîlrmed by him after he attains his majority." 

And there are other diiBculties attendant on an involuntary case. 
The debts must be such as are provable under the statute, and an 
act of bankruptcy must also be set forth. The dilïiculties will pré- 
sent themselves to the légal mind, and the conclusion is that an in- 
fant cannot be adjudged a bankrupt either when he seeks volun- 
tarily the benefits of the law, or an attempt is made to force him 
into bankruptcy. Whether a debt for necessities would support a 
pétition or not does not arise, but even this was an open question 
in England in 1891. In re Soltykofl [1891] 1 Q. B. 415. The référée 
is therefôre affirmed in holding the infant member of the firm could 
not join in the pétition or be adjudged a bankrupt. 

But the infant was associated with his mother, a widow, the only 
adult in the flrm, who files the pétition, schedules her own and the 
flrm assets, and asks that both be adjudged bankrupt. Her prayer 
as to herself is granted, and an adjudication as to the firm refused. 
The petitioner was the only one who could act for the flrm, and 
she asked that the firm be adjudged bankrupt, the pétition being 
on the prescribed printed form of a partnership pétition. 

Section 5 provides for proceedings in partnerships, and subsec- 
tion "c" provides that when the court has jurisdiction of one part- 
ner it may hâve jurisdiction of ail the partners, and of the adminis- 
tration of the partnership and individual property. Subsection "h" 
of this section provides for cases wherein one partner is adjudged 
bankrupt and the others not, but this subsection does not apply to 
the case at bar; for it provides the partnership estate shall not be 
administered in bankruptcy unless by consent of the partner or part- 
ners not adjudged bankrupt. James Duguid cannot, as before said, 
be adjudged a bankrupt, nor could he, legally speaking, consent, 
but has done so, as stated in the pétition, personally and by his gên- 
erai guardian. This, of course, is a vain act, as an infant cannot 
consent to the disposition of his estate, but must proceed by obtain- 
ing an order of court, as provided by the law of his domicile. The 
exception "unless by consent" contemplâtes fuU légal capacity to 
consent. This is readily inferred from the remainder of the section 
quoted, which provides : "But such partner or partners not adjudged 
bankrupts shall settle the partnership business as expeditiously as 
its nature will permit and account for the interest of the partner 
or partners adjudged bankrupt." This a minor could not do. If 
the minor could not consent to the adjudication, he could not object 
to it. He could not settle up the business, and the adult member of 
the flrm was the only member of the partnership who could, stricti 
juris, do any act concerning the partnership assets and affairs. It 
does not appear what amount the minor contributed to the partner- 
ship, or whether he contributed anything; and, if he did contribute, 
from whence he obtained what was contributed. It may be he had 
no estate of his own, and his mother, for purposes of her own, flat- 
tering her boy's vanity, contributed ail the capital, and only nom- 
inally made him a partner, for the parpose of giving him employ- 
ment. However this may be, she was the only member of the part- 
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nèrship wïiô çould legally act fœ^^'^d cqntrol the ^pârtnersWp affaire. 
The statute (section 5c) èxpressïy âutïiôrizes tlîe court having juris- 
dictîon ot oJië df the partners toadminister thè* éState of the part- 
nership. tlpoii à jiétition of less tMh ail the partners, the court may 
adjudge thè ^arfnership bankrupt. In re Grrady^ Féd. Cas. No. 5,654; 
In ré Gf eénfleid, Pèd, Cas. No. 5;T72. Henee thé référée should hâve 
adjudged the flrm of S. S. Dugùid & Son bankrupt. An adjudica- 
tion will noW bè made aCcordingiy, tod the asséts will be adminis- 
tered by a trtistee elected, or to bé elected, by the partner ship cred- 
itors, The judgiûents obtained within four months of the filing of 
the pétition are void, under the stâtuté. In re Richards (D. C.) 94 
Fed. 63â; In re Gutwillig (D. G.)éi Fed. 475^81; Blake v. Fran- 
cis-Valentine Co. (D. C.) 89 Fed. 691; In re BroWn (D. C.) 91 Fed. 358; 
BaiiMr. Act, § 67f. : 

Thè ânding of the référée thaï: the ônly part of amount realized 
frond the sale of goods by the Sheriff thàt the trustée js entitled to 
adniinister in bankruptqy is the ' iiiterest bî Sallie S. Duguid, and 
that thé sheriff pay ovef one-half of the amount received from the 
sale Of the goods to thé Dewitt Bhoe Company, judgmént creditor 
of James Dn^id, etc^, must be rëvérséd. Jameg Dugùid is not be- 
foré this bburt, but the Corpus of thé ôrm of Duguid & Son is, and, 
having îurisdiction of oûe of the jiartnership, this court will admin- 
ister thé eséaté ôf the flrm. Thé trustée in bankruptcy is entitled 
to the whélë of the excéss procèéds of sale) after allotting the Per- 
sonal property ëxemptibh, less the cbst of sale. This court has no 
jtirisdiétîpn; or interest'in the judgthents against James Duguid, 
vyhether they are void f br want of service or other irregularities, or 
voidable, éxcept in sb far as they àve against the partnership of 
Dugùid '& Son. As to ihe flrm nbw adjudged baukrupts and the 
partnership àssets, such judgments, havin,g been obtained within 
fflùr monthis of the filing bf the pétition, are void, not for any irregu- 
larity, but bécause the statùte makes them so. 



MAHONEY et ai v. WARD, 

(ÏJlstrict Court, B. D. North Carolina. March 9, 1900.) 

1. BanKRUPTOT^POWKRB OF COOHT— COKRBCTIO» OF ErRORS. 

A court ojE l)anl£ruptcy having no regular terms, and belng always open, 
Its, adjudications, orders,. and decrees remain at ail times subject to correc- 
tibti when discovered ïo be erroriéous. 

2. SAMB^ADJtÇPicATioN— Partnership. 

t+t)bû à pétition in involûntary batikruptcy against <^ne person as an Indi- 
viduel, t»o adjudication can be ïdàde against other Versons who were in 
, pârtnerBhljp wlth: hjm,; «ven thongh the latter voluntarily corne In and con- 
,penil^-fa> befldjudged'baaikrupt. , If such persans désire to take the beoeflt 
ottM^ct, they must'flle tbelr indlvldùal pétitions, deposit the fées required, 
àna'Bïoceéa strlctl'y àècbrding to làV.' 

8. Same— Application for Dischargè-tPhocbedings. 

< in à pfoeeèiJing in inroiiintaTy 'bankruptcy, whèré the référée flled a 
ï petlt3<)ii of the bankrupt for dlschafge;: k defèctiVe certificate of conformlty. 
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and a recommendatlon that, the discharge be granted, but there was no 
record of any proceedings before the référée, nor any évidence of notices 
to creditors, except a statement in the defective certifieate that the notice 
was published and mailed, and no évidence of any meeting of creditoi-s 
after the fUing of such pétition, but a statement that no objection was uiade 
to the discharge, "no créditer being présent," held, that the application 
for discharge should be referred bacli to the référée, with directions to 
proceed according to the statute. 
4. Same— FoRM op Pétitions— RuLE of Coukt. 

By rule of court in thls district, pétitions in bankruptey will not be placed 
on lile nor considered unless made out on the prescribed printed forms. 
Written or typewritten pétitions and schedules will be leturned to the 
parties wlthout action. 

In Bankruptey. On application of bankrupt for discharge. 

Jacob Battle, for petitioner. 

Bunn & Sherod, for bankrupt and others. 

PUENELL, District Judge. This cause is now before the court 
on pétition for discharge by Willis Ward, Willis Ward & Co., W. 
E. Oawthorn, W. E. Cawthorn & Co., and J. R. Jones, Jr., and upon 
an examination of the record the foUowing astounding facts are 
found: 

On the 2d day of February, 1899, a pétition entitled as above 
was filed in the office of the clerk of the district court alleging 
that Willis Ward was indebted to petitioners, was iusolvent, had 
committed acts of bankruptey in that he, as a member of the 
flrm of Ward, Jones & Co., joined in a gênerai assignment to B. 
H. Bunn, Esq., assignée, December, 1898, conveyed certain valuable 
real estate, and on December 28, 1898, assigned his interest in 
certain docketed judgments. A subpœna and rule on Bunn, as- 
signée, and Batchelor, grantee, to show cause why the conveyances 
to theni should not be held void were issued on the same day, and 
returned as served on February 3, 1899. The pétition is neither 
printed nor typewritten nor in the prescribed form, and, if attention 
had been called to thèse facts at the time, the same would hâve 
been dismissed ex mero motu. On February llth, Willis Ward 
was duly adjudged a bankrupt, and an order entered restraining 
B. H. Bunn, trustée, from disposing of property under assignment. 
This is also a written order, in which it is further found that W. 
E. Cawthorn, who, with Willis Ward, constitutes the flrm of W. 
E. Cawthorn & Co., and J. R. Jones, Jr., who, with Willis Ward, con- 
stitutes the firm of Willis Ward & Co., are ail declared bankrupts. 
There is another written order, which contains matter not sup- 
ported by any pétition, affldavit, or other paper writing, and evi- 
dently signed on the statement of the then clerk or counsel in the 
cause as an order by consent. This order is without pétition, gives 
time to parties to flle schedules, and to Batchelor to file an an- 
swer, and excuses him from personal attendance. On February 
27th, — 16 days afterwards, — "schedules," so called, were flled by 
Willis Ward, J. R. Jones, Jr., Willis Ward & Co., W. E. Cawthorn 
& Co., and W. E. Cawthorn (ail by the same attorneys, Bunn & 
Sherod), and none disclpse any assets other than those nauied in the 
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assignment and deeds referred to in the pétition. Except attorney's 
fées, theSé "schedules," so called; disclose no indebtednesa except 
tiie debts of , Willis Wàrd & Ce: and W. E Gawth.orn & Co., and 
petitioîis flccompanying thèse sorcalled "(schedules" are signed by 
the attorneys. On March 6, 1900, the référée to whom the cause 
was referred flled five pétitions fbr final discharges,— one for each 
of the parties hereinbefore inentioned,^a defective certiâcate of con- 
formity, and a recommendation that thèse discharges be granted. 
No record of any proceeding befcare the référée is filed; no évidence 
of notices to creditors or adtertisement of such notices, except 
a statement in the defective certiflcate that the notice Was publtslied 
and mailed; no évidence of a meeting, except on February 24, 11)00; 
no objection was made to the discharge, "no creditor being présent" ; 
or any other action on the part of the référée as required by section 
39 of the bankrupt act. 

With the increased volume of business in the courts of this dis- 
trict it is impossible to examine' èvery pleading, order, and other 
process flled or presënted for approval. OfBcers and attorneys 
must, of necessity, be depended on in a great measure, especially 
in bankruptcy proceediûgs, wherein it is of the flrst importance to 
their clients for attorneys, who are paid for their services, to see 
that ail proceedings are regular, in strict accordance vrith the 
act of congress, for otherwise, even though he may run the gaunt- 
let, and obtain a formai discharge, it may prove a mocking delusion. 
The courts of bankruptcy being always open, ail adjudications, 
orders, and decrees remain in the breast of the court. Discharges 
may be attacked by parties in i&terest at any time within a year, 
and revoked. Section 15a. Wheh àh error is discovered, it is with- 
in the power of the court, and to the interest of ail parties, to cor- 
rect it as soon as discovered, at the earliest moment possible. 
There-are but two metbods by which a person can be declared a 
bankrupt; i. e. in a volûntary proceeding on his own pétition, 
and on the pétition of his creditors settiiig out acts or an act of 
bankruptcy as prescribed by the statute. In an involuntary pro- 
ceeding an order by consent is not sufficient upon which to hâve 
other parties than the one against whom the pétition is flled ad- 
judged bankrupts, even though they be connected with the défend- 
ant against whom a pétition is fllèd as partners, parties in interest, 
or otherwise. The mode of proceeding against partnerships is pro- 
vided for in the statute, but this proceeding does not corne within 
the provisibnj and was an involuntary proceeding against Willis 
Ward individually. The f act that he hât>pened to be a partner 
with Jones' ia one flrfia and with Cawthorn in another would not 
necessarily draw into the proceeding the two commercial fltms, 
or justify each member of such flrms to come into court, save them- 
selves from complyiiïg with the law by paying cost, and being 
adjudged bankrupts even by a consent order. If thèse several par- 
ties désire to avail themselves 6f the beneflts of the bankriipt 
law, they must flle their individual pétitions, make the deposits 
required, and proceed stricti juris. The pétition, which is the basis 
of this proceeding, does not ask for an adjudication as to any one 
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except Willis Ward, or process as to any one's property except 
that of Willis Ward, and it would be an anomalous construction 
of tlie law, and a hardship on tlje olïicers, whose fées are too small 
at best, which the court will not tolerate or permit, to allow every 
one with whom he had any business relations — a wliole neighbor- 
hood, if necessary — to come into court, even by consent of par- 
ties, avail themselves of the deposit made by the petitiouing cred- 
itors, and in a clandestine way get a discharge from their debts. 
To hâve a partnership adjudged bankrupts, ail the partners should 
be named in the pétition. In re Prankard, Fed. Cas. No. 11,306; 
In re Krueger, Fed. Cas. No. 7,941. The consent order of February 
11, 1891), in so far as it applies to John K. Jones, Jr., Willis Ward 
& Co., W. E. Cawthorn, W. E. Cawthorn & Co., is therefore revoked 
and abrogated, and ail proceedings pursuant to that portion of 
the order annulled. 

What effect a discharge of one partner would hâve on the part- 
nership or partnership's debts is not necessary at this time to dis- 
cuss or décide, for, in the présent condition of the proceeding, 
Willis Ward is not entitled to a discharge. The proceeding as to 
Willis W^ard will be re-referred to the référée of the second divi- 
sion of the district, with instructions to read, consider, and in- 
wardly digest section 39, with other provisions of the bankrupt 
act relating to the duties of référées, and proceed accordingly. 

Section 14a requires the judge to hear pétitions for discharge. 
He alone can grant a discharge in bankruptcy. For the conven- 
ience of parties in distant parts of the district, a gênerai order of 
référence was adopted September 7, 1898, being district rule 9, as fol- 
lows: 

"The application of tlie bankrupt for discharge, and tlie deposit of a suffl- 
cient sum to cover the expense of postage and publication of notice of final 
meeting in case there be no assets, shall be made before the référée, who 
shall malîe the order to show cause returnable before himselC, préside at tbe 
meeting, and at its dose, or wlthin three days thereafter, forward to the 
judge his certificate of proceedings and conformity, the exceptions to dis- 
charge, if any, and a blanlî certificate of discharge prepared for siSTiature If 
there be no exceptions." 

District rule 9 is in conformity with gênerai orders 12 and 32 of 
the suprême court, made subsequently. The exceptions to be flled 
in 10 days (gênerai order 32) should be flled before the judge. 

This is still in force, and is for the convenience of parties in- 
terested. Thèse pétitions are heard by the judge on testimony, and 
proceedings thus had, and where there is objection, after due notice 
to ail. "Snap judgments" are not contemplated or permitted. The 
bankrupt law contemplâtes that the détail work in bankruptcy 
proceedings shall be done by the offlcers provided for in the act, 
assisted by the bankrupt, his attorneys, and the attorneys of the 
petitioning creditors. The forms are ail prescribed by the suprême 
court, and sets may be purchased at trifling cost. The law, rules, 
and forms may be easily understood by offlcers and attorneys who 
hâve business in this division of the courts. Parties who cannot 
give the time for an understanding of the law and procédure 
should not accept office, or fées as attorneys. It is not contemj)lat- 
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edi that Aile jndge can or will assist or instruct either. Several 
ppoéeedings of late hâve ïnade 'tiecessary the adoption of a rule, 
which Will'be enforced, that pétitions in bànkruptcy Will not be 
flled or considered unless they are on the prescribed printed forras. 
Written Or typéTvritten pétitions and schedules will be returned to 
parties withôUt action. The officers of the district côuirts are so 
instructed. ! 



In re MIKGO VAL. CREAMBEY ASS'N. 

(District Court, E.D. Peiinsylvania. March 26, 1900.) 

Np.*,309. 

Bankrdptct— AcTS OF Bànkruptcy — Time dp PiI/Ittg Pétition. 

Wlïere an insolvent cOrp'otatidn : sbld itS real estate, and nsed the pro- 
ceeds ini paytng sonje of Its creditors to the exclusion of others, and a 
pétition in involuntary jbankruptcy against it, alleglng the transaction as 
ajj act of bànkruptcy,— not on the theory of Its being a conveyance of 
iiroperty with intent to delay and defraud creditors, but on the ground 
that the payflients eut of the priée ' receiTed were a tranëfer of property 
■nfith ; intent to prêter certain creditors, — was flled more than four months 
after such payments y/^ve mad,ei! though wlthln four months after the 
recbrding of the deed, Mld, that the pétition was too late, and must be 
aismls^ed. 

In Bànkruptcy; On exceptions to report bf référée in bànkruptcy 
recomoiending an adjuiîcation in involuntary bànkruptcy against 
the respbndent. ' ' 

Wagner & Williams, for creditors^ 

JànièsXi. Greenwald, Clinton O, Mayer, and E. L. Hallman, for re- 
spondent, 

McPHERSOJT, District Judge. I think the learned référée may 
perhaps hâve been misled by the lack of clear arrangement in the lan- 
guage of the pétition ; for he has decided the question raised by the 
pétition and answer as if the act of bànkruptcy chargea was the 
fraudulent con,veyance referred to in section Sa, cl. 1. I do not so 
understand the charge, the pétition upon this point being as follows: 

"That said Mingo Valley Oreamery AsBociatlon Is insolvent, and that within 
four months next preceding the date of the filing of this pétition the said 
Mingo Valley Oreamery Association committed an act of bànkruptcy, in that 
the said Mingo Valley Cfeânieiy Association did herètoforé, namely, on the 
Iftth day of Julie, 18S)9, conrey and transîer unto A. Guriley Fry and Harry 
W. Reifsnyder the real estate owned by the said Mingo Valley Oreamery Asso- 
ciation, as is shown by deed dated June 7, 1809 (recorded June 19th), in Deed 
Book 448, page 280, said real estate being located in Upper Providence town- 
shlp, said couhty of MontgOmery, but sfli.id, Mingo Valley Oreamery Association, 
upon request by your petitioner, then refiised to pay, and still refuses to pay, 
your petitioner's olaim or aBy part thereèfîand that said Mingo Valley Oream- 
ery Association used the proCeeds of the sale of said real estate, to wlt, five 
thousand three hundred dollars, in paying, some of the debts of said Mingo Val- 
ley Oreamery Association in full, and sqme of the individual debts of several 
directors of said Mingo Valley Creamety Association, and that the claim of 
your petitioner has not'been paid, either in whole or in part, for the purpose 
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«f defrauding the estate ot Daniel Freyer, deceased, out of the whole of its 
claim; and that said Mingo Valley Oreamery Association, at tiie time of tlie 
commission of the act of banltruptcy, owed debts to the sum of eight thousand 
dollars or more, while its property was worth only five thousand Uu'ee hundred 
dollars." 

This I think is framed, not under section 3a, cl. 1, but under section 
3a, cl. 2, and is intended to charge that the bankrupt "transferred 
while insolvent a portion of his propertj' (namely, the proceeds of the 
sale) to one or more of his creditors, with intent to prêter such credit- 
ors over his other creditors." The paragraph quoted lays stress upon 
the insolvency of the association, which is essential under clause 2, 
but is not essential, although it may be présent and may be an im- 
portant circumstance, under clause 1, and then goes on to charge 
with distinctness the actual preferring of certain creditors. The 
construction adopted by the référée is apparently due to the belief 
that the phrase, "for the purpose of defrauding the estate of Daniel 
Freyer, deceased, out of the whole of its claim," qualifies the averment 
concerning the conveyance of the land. I flnd myself unable to agrée 
with this view. It seems to me, both from the grammatical position 
of the phrase and from the whole sensé of the paragrapli, that the 
association is charged with a fraudulent purpose, not in the convey- 
ance of the land, but in the payment of the preferred creditors. The 
bankrupt understood the charge to be of this nature; for, after using 
substantially the language of the act in denying generally the commis- 
sion of any act of baukruptcy, the spécifie déniai of the answer is not 
of an unlawful sale, but of unlawful payment; "that said sale was an 
open, outright sale, and the moneys realized from said sale were, 
as respondent is advised and believes, lawfuUy paid out in payment 
of the indebtedness of the said company, and such payment, re- 
spondent is advised and believes, was a légal and proper payment to 
his creditors, and not an act of bankruptcy." The charge, therefore, 
being under clause 2 of section 8a, it follows that the pétition was flled 
too late. The préférences were given on Jnne 8th, and the pétition 
was not flled until October 13th. 

The exceptions to the report of the référée must be sustained, and 
the pétition dismissed. 
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In re FKIEDRICH et al. 
(Circuit Court of Appeals, Seventli Circuit. March 22, 1900.) 
, : No. 614. 

1. Baitkruptcy— Exemptions— Partnbbbhip Assets. 

Under the statute of Wlseonsln (Sa^b. & B. Ann. St. 1898, § 2982, subd. 
8) exemptlng from exécution "the stock in traâe of any mercliant or trader 
not exceeding $200 In value," and the doctrine of Its courts that co-partners 
in trade may sever tlielr joint intérest in the partnershlp propenj-, to per- 
mit each of them to claim therefrora the amount allowed as exerript, where 
a mercantile partnershlp In that state Is adjudged bankrupt, and the flrm 
ihàe stock in trade, but there are np Indivldual assets, each i partner, w,ith 
the consent of the other^ Is entitleâ to hâve the statutory exemption set 
apart to hlm out of the flrm property; atd such mutual consent is suffl- 
clently shown by the façt that the schedule of assets, filed wlth the pétition 
in bankTuptcy, and settlng up a clalm for the exemptions, Is signed by' 
both partners. 

2. Samb^Claim and AlIiOwangb of Exemptions. 

A vpluntary bankrujpt. must clalm; the exemptions to which he Is entitled 
by the law of the state, at the.tlme pif fiùng hls pétition; but a severance 
of the exempted articles or property from the rest of hls estate is not to 
be made by the debtor before adjudication, but by the trustée when ap- 
polnted, and the valuation of exempt property is tobe made in the flrst 
instance by the trugtee, not by the debtor. The bankr;uptcy act, vi'hile 
allowlng to debtors the exemptions proylded by the state law, Itself régu- 
lâtes the manner In whlch such exemptions are to be claimed, set àpart, 
and awarded. , ' 

On Original Pétition for EevieW of an Order of the District Court of 
the United States for the Western District of Wisconsin, in Bank- 
ruptcy. ' ' . 

The hankrupts vrere co-pàrtners In trade at Madlson, In the Western district 
of Wisconsln. On the 4th dny of May, 1899, they,as such co-partuers, filed 
thelr voluntary pétition Inithe district cotirt of that district, slttlng in bank- 
rnptey, and were on that day duly adjudicated bankrupts. The schedule or 
Inventory of the co-partnership estate bad subjolned to It this statement: 
"But out of the above prpperty each of .partners sélects hls exemption under 
statutes of the state of WlscOhsln;" ând the schedule contalnlng this réserva- 
tion was signed by each of the co-partners. Neither of them had indivldual 
estate. On the 17th of May, 1899, the credltors duly selected a trustée of the 
estate, whlch sélection was confirmed by the court, and the trustée qualifled up- 
on the followlng day and took possession of the estate. Thereupou the bank- 
rupts applled to the court for an order directlng the trustée to permit each of 
them to sélect from the stock In trade goods to the value of $200 as property 
exempt by vlrtue of the laws of Wisconsln. The court below on the 9tli day 
of June, 1899, granted the application, and directed the trustée to set apart the 
exemptions. Thé trustée, by an original pétition in this court, seeks a revlew 
of the question of law involved. 

F. W. Hall, for petitioner. ' 

Frank L. Gilbert, for respondents. 

Before WOODS, JENKINS, and aEOSSCUP, Circuit Judges. 

JENiaNS, Circuit Judge, delivered the opinion of the court. 
The statute of Wisconsln (Sanb. & B. Ann. St. 1898, § 2982, 
subd. 8) allows to a trader, in addition to other specifled exemp- 
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tions, "1200 stock in trade." The statute has received much con- 
sidération in the suprême court of tiiat state. Gilman v, Williams, 
7 Wis. 329; Bussell t. Lennon, 39 Wis. 570; O'Gorman v. Fink, 
57 Wis. 649, 15 N. W. 771; Bank v. Hackett, Cl Wis. 335, 21 K 
W. 280; Severson v. Porter, 73 Wis. 70, 40 N. W. 577; Bong v. 
Pamientier, 87 Wis. 129, 58 N. W. 243 ; Lamont v. Wooton, 88 Wis. 
107, 59 N. W. 456. It appears to be settled that co-partners in 
trade may sever their joint interest in the co-partnership property 
to permit each of them to claim therefrom the amount allowed by 
statute. This severance may be had after levy of exécution against 
the co-partnership upon the firm stock, and after it has been taken 
possession of by the offlcer. The severance, therefore, would seem to 
be effective in law, as suggested by Chief Justice Cole in O'Gorman v. 
Fink, supra, by the mère agreement of the co-partners among them- 
selves. There cannot, however, be an exemption to the co-partnership 
as such. It is a personal privilège, and this distinction seems to be 
the occasion of the dififlculty which has beset counsel in their reading 
of the later décisions of that court, in which it was held that an as- 
signment by co-partners, reserving exemptions to the co-partnership 
as such, did not invalidate the instrument. In an exhaustive review 
of thèse décisions the court below, in Ee Friederick, 95 Fed. 282, 
clearly showed that there is manifested by the supireme court no 
intention to recède from its previous décisions, although it held that, 
being a personal privilège, the exemption may be waived or lost 
through lâches. In the later décisions referred to, in speaking to the 
subject of an assignment for the benefit of creditors, that court indi- 
cates that co-partners making such assignment cannot afterwards 
claim individual exemptions ont of the partnership property; and 
this, because the conveyance vests the title to ail the property in the 
assignée upon delivery of the instrument. We need not pursue that 
subject, except to say that ail the décisions recognize the right of each 
co-partner, when ail concur, to a specifled amount of the partnership 
stock in trade, if such claim be seasonably and properly asserted. 
The ruling in those cases cannot control the time or the manner in 
which claims for exemptions may be preferred in bankruptcy. The 
title to the property of the bankrupt is vested in the trustée, not by 
conveyance, but by opération of the law; and the act (30 Stat. 544, 
§ 70, subd. "a") expressly provides that the title to the property which 
is lawfully exempt shall not be vested in the trustée. We do not 
think that an actual severance from the common stock of the articles 
claimed as exempt before pétition in bankruptcy filed is essential. 
In our judgment, the bankrupt act clearly indicates to the contrary. 
That act (section 7, subd. 8) provides that a voluntary bankrupt shall 
with his pétition fUe "a claim for such exemptions as he may be en- 
titled to," and in cases of involuntary bankruptcy the claim for exemp- 
tions cannot be preferred until after adjudication, and provides, by 
section 47, subd. 11, that the trustées shall "set apart the bankrupt's 
exemptions and report the items and estimated value thereof to the 
court as soon as practicable after their appointments." The act thus 
clearly indicates that the severance in fact of exempt property from 
the gênerai estate is to be made by the trustée, not by the debtor, and 
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the vàliie'ôfitliat so severedis tt>'be determined in the flrst instance by 
the trustée, ùôt by the debtof. The bankrupt law allows to debtors 
the éxetajjitiotts provided by the law, but the maimer in whieh the ex- 
emptions ecre iù be çlaimed, set apart, and awarded is regulated by 
the bankrupt act. Thé provision is wholesome, for much abuse of the 
beneflcent law allowing exemptions might arise if, with respect to a 
gênerai stock ofgoods, the debtor should be permitted to place upon 
selected articles his own estimate of value. It is sufficient, we think, 
if the debtor inanifest by his pétition in bankruptcy his claim of ex- 
emptions whieh the law allows to him. This is a sufiicient négative 
of an intention to waive them. In the case of co-partners it is suffi- 
cient évidence of consent by each to severance of the joint estate, 
especially as the co-partnership is dissolved by the adjudication of 
bankruptcy. We are of opinion that no error of law intervened in 
the ruling of the district court, and that this pétition must be over- 
ruled. The clerk "will certify this ruling to the district court of the 
United States for the Western district of WisConsin. 



In re JOHN HOPB & SONS ENGRAVING & MANUFACTTJRING CO. 

(Circuit Court, t>. Massachusetts. Mardi 12, 1900.) 

No. 791. 

1. ÇiuSTOMB DUTIES— CONBTRDCTION OF StaTCTES. 

' Tai-llï laws àtre aàdressed to the understandîng of merchants, and as a 
' gGàétbl rule the deisérliitlve' language In such laws is to be talien in a 
commercial sensé. ; • : , 

3. Samb— Classification— Bngravbhs' Tools. 

Steel rods, 1% of an inch in length and ^/le of an inch in dlameter, 
tipped with dlamond chips, and used in an engraving machine, are dutla- 
ble uhder paragraph 193 of thé tarife act pf 1897 (30 Stat. 167), as articles 
not specially provided ifor, co'nipOsed wholly or in part of steel, and not 
under paragraph 434 (Id. 151);'relatlng to jewelry and precious stones, as 
"precious stones set." ^ 

J. P. Tucker, for imixorter. 

BoydB^; Jones, U. S. Atty., and Albert H. Washburn, Asst. TJ. S. 
Atty.- ■ ■' 

COLT, Circuit Judge. Thîs is a petitibn for review of thé décision 
of the board of gênerai appraiSers afQrming the action of the col- 
lector, asSessing a duty of 60 per cent, upon céi^ain engravers' tools 
entered at thè port of Boston during the year 1898. The duties were 
paid by the importer underi protest. The tool in question is com- 
posed of a short, slender steel rod, 1^ inches long and V" «f an inch 
Ihick, pointed or tipped at one end with a small fragment of a dia- 
mond, commonly knowu as a "chip" or "bort." Its use is purely me 
chanical. It is attached to a double-bar engraving machine used 
solely by calico and other printers. In the form imported, it is in- 
capable of any use. Thèse tools were classifled as "precious stones 
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set," under paragraph 434 of the act of July 24, 1897 (30 Stat. 151), 
which reads as follows: 

"Jewelry and Precious Stones: Articles commonly known as jewelry, and 
parts thereof, finished or unflnished, not specially provlded for In this act, in- 
cluding precious stones set, pearis set or strung, and cameos In trames, sixty 
per centum ad valorem." 

The contention of the importer is that this merchandise is du- 
tiable at 45 per cent, ad valorem, under paragraph 193 of said act, 
which covers "articles not specially provided for, composed wholly 
or in part of steel," or at 20 per cent, ad valorem, under section 6 
of said act, as a nonenumerated article, manufactured or partly manu- 
factured. From its appearance, composition, and use, it certainly 
strikes the ordinary mind that a construction of the statute which 
places this import for dutiable purposes in the category of "precious 
stones set," and under a paragraph which relates to "articles com- 
monly known as jewelry," is somewhat forced, and that such a clas- 
sification should not be adopted if it fairly cornes within any other 
provision of the act. Tariff laws are addressed to the understand- 
ing of merchants, and, as a gênerai rule, the descriptive language 
in such laws is to be taken in a commercial sensé. Two Hundred 
Chests of Tea, 9 Wheat. 430, 439, 6 L. Ed. 128. The testimony of 
John B. Humphrey, a diamond cutter, which was not before the 
board of gênerai appraisers, is that this article would not be con- 
sidered, treated, bought, or sold, in the trade, as a precious stone 
set. According to his understanding as a merchant, a precious 
stone set is a stone that ean be used for jewelry. In the case of a 
diamond, it would be a stone which bas been eut and polished. Nei- 
ther in a popular nor commercial sensé can this article be regarded 
as a precious stone set. It can only be so considered in a technical 
sensé, which should not govern in the classification of articles for 
dutiable purposes if other provisions of the law are found to be ap- 
plicable. Upon the whole, it seems to me that thèse imports are 
more properly dutiable under paragraph 193, as articles not spe- 
cially provided for, composed wholly or in part of steel, and subject 
to a duty of 45 per cent, ad valorem. The décision of the board 
of gênerai appraisers is reversed. 
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UNITED STATï:S t. LEONARD et al. 

(Circuit Court, D. Massachusetts. March 15, 1900.) 

; No. 806. 

CUSTOMS DUTIBS— Classipicationt-Qrbasb. 

Substances obtained by washlng the soUd resldue left after tlie dis- 
tillation of wool grease, linowh as "hard yellow grease" and "white 
grease," whieh are ot a yellowlsh eolor, and bave the consistency of a 
baid cake, are so differentlated from wool grease by the treatment re- 
celyed as to make them différent substances, wlthin the purvlew of the 
tarjff laws; and, belng excluslvely used- In the stuffing and dresslng of 
leàthei-, they are entltled to f ree entry, under paragraph 568 In the f ree 
list of the tarlff act of 1897, and are not dutlable as wool grease, under 
pafagraph 279. 

TMs was a pétition by the United States for the review of the dé- 
cision of the board of gênerai appraisers flxing the classification for 
duty of certain imported merchandise. 

Boyd B. Jones, U. S. Atty., and Albert H, Washburn, Asst U. S. 
Atty. 

Howard T. Walden, for importera. 

^ LOWEÎJL, District Judge. Inthis case the court has to décide if 
certain substances sometimes known as hard yellow grease and 
white grease, L. D. S., are dutiable under paragraph 279 of the 
tariff act of 1897, or are free under paragraph 568 of the same act. 
Thèse paragraphs read as follows: 

"279. Tallow, three îourths of one cent per pound; wool grease, Includlng 
that known ; conjniercially as degras or brown wool grease, one half of one 
cent per poijhd.*' 

Paragraph 568 is in the free list. 

"568. Grease and olls (excepting flsh oils), such as are commonly used in 
soap-maklng or In wlre-drawing, or for stuffing or dresslng leather, and whlch 
ar^ fit only for such uses, and not speclally provlded for In thls act." 

The gênerai appraisers decided that the articles in question were 
not dutiable, because they were sod oil, but évidence subsequent- 
ly talcen shows that this classification was erroneous. Sod oil is 
the oil which has been fulled into skins during the opération of 
tanning, and has been subsequently washed ont with soda. Wool 
grease is the recovered grease which is excreted by the sheep, and 
is recovered from the suds after the wool has been scoured. The 
substances hère in question are obtained by washing the solid res- 
idue left after the distillation of wool grease. Wool grease is com- 
monly brown, though sometimes of a lighter color. It has some- 
what the consistency of molasses or soft lard. The substances in 
question are yellow or yellowish, and bave the consistency of a hard 
cake. Ail the substances mentioned above, and some others, are 
used in dressing leather. Sod oil has no other use. Plainly, con- 
gress intended to impose duties at varions rates upon some sub- 
stances used in dressing leather, and to admit free of duty othfs 
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substances having the same use. The principal question hère rais- 
ed is this: Has the treatment received by the substances in ques- 
tion so differentiated them from wool grease as to malie them dif- 
férent substances in the purview of the tariff act. Mr. Hopkins, 
the spécial examiner who made the original report, a man familiar 
with the Chemical nature of ail thèse substances, testified that both 
the distillate and the residue after distillation are wool grease, and 
that this fact is determined by chemical tests. On the other hand, 
Mr. Webster, an examiner in the appraiser's office in New York, 
whose department is concerned with wool grease and degras, tes- 
tified that he did not recollect that he had ever seen before the sub- 
stances in question; that he would not consider them wool grease, 
— not the article that is commercially known as wool grease, — and 
that they differed from wool grease in color, in viscosity, and in 
being a hard substance. Mr. Marble, an experienced merchant of 
oils and greases, called by the government, testified that he did not 
recognize the article in question as an article that he had ever 
dealt in. Mr. Bush, called by the government, an experienced im- 
porter of greases and oils, having a laboratory, testified that the 
articles in question were products such as he recovered in his lab- 
oratory with superheated steam while trying to break up degras or 
wool grease, and that they would probably not be a good delivery 
under a contract to supply degras or wool grease as marketed by 
him. The importer testified that the substances in question would 
not be a good delivery for the article known in trade and commerce 
as wool grease; that the residuuin, after distillation of wool grease, 
was considered of no spécial value until it was finally brought up 
and washed, although in its imported condition it had a value some- 
what greater than that of wool grease. 

When the appearance of a substance is changed by treatment, it 
is a question of degree to détermine if the product has ceased 
to be the original substance. No one test — that of chemistry, ap- 
pearance, consistency, or merchantability — will absolutely déter- 
mine this question. In Movius v. U. S. (0. C.) 66 Fed. 734, the 
court held that lanoline, for the purposes of the tariff, is not the 
same thing as wool grease, from which it is made; yet lanoline 
contains cholesterine, the présence of which in the substances hère 
in dispute is the characteristic supposed to relate them to wool 
grease. The court there said: 

"No business man would hâve thought of sénding lanoline to fill an order 
for wool grease. The impression derived from the entire record is very strong 
that the term 'wool grease' -would convey to the mind of every husinéss man 
familiar with the subject an idea of the crude raw ihaterial above described; 
and it is thought that congress so used it in the tariff act." 

Doubtless, lanoline differs from wool grease more than do the 
substances in question, but the différences are of considerably the 
same sort. 

In Smith v. Eheinstrom, 13 C. C. A. 261, 6o Fed. 984, the court of 
appeals for the Sixth circuit held that an article produced by tak- 
ing cherry juice, and evaporating much of the water naturally prés- 
ent thereîn, was not cherry juice, within the intent of the tariff act. 
100 F.— 19 
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The différences thece reliéd ropdn seem to bave beçn less than tbose 
existing in tlie présent case. See, also, U. S. v. Wells, 23 C. 0. A. 
210, 77 Fed. 411; Apgarv. U, S., 24 C. C. A. 113, 78 Fed. 332. 

Upon theiwhole, I am of opinion that the articles in question are 
not wool gceaae within the intent of • the tariff act, and that they 
are, therefoiîè, not so dntiable. 

Counsel fôr the goYerament further contended that it was not 
shown that the substances in question were used exclusively for 
stu£ang ot dressing leathér; but thistis, I think, fairly established 
by the testiniony of the importer, who appears to hâve somewhat of 
a monopolyi:/ The testimôpy of Mr. iBopkins that thèse substances 
conld bé converted into lanoline does not appear to me controlling. 
See U. S. y. WellSj aboyé cited. 



WBftM V. TRBA.T, Opllector. 
' L i<Oîreult Court,! ^.! D. New îork. Marcb ,1, UOO.) 

Ihtbkrai, RBVBinj«— BtaM* TÀàaiS— "CalW." 

A "èall" ïBënioranâtiwJoï'writlng/exeeuted fot- « valuable «tonslderatlon, 
glvlng thciibeaïer the rIgM tO call upon the subsciflber Iw certain sliares 

, of stfjqk 4Jie!rfiin i\amea,j .^ItblQ, a statedtlme and ai, a,^fTen prlce, Is not 
an "àgrçemçnt to sell" siiçlî stock, wlUiln the meànlng of section 25 of 
the wàtirèVèn^lè àct oi iS98, and is noit silbject to thé stàmp tax imposed 
on siieh agïèéinents by iffiat section. '■ BxkH Instrument, which merely giyes 

' an otrtlon, reqnlresà furtiieragiîeeinentito efCect a sale, whlch agreement, 
, or thft.fl^le^ iwhen so effeçted, Is clearly siibject to the ta?, and the statute 
corit?.ina ,^0 language }iid|lçating an intention to réqûireltbe payment of 
the tai twlce on â sînglè skie. ' 

This is aa adtion brdttght toi recbyer the sutn of ffi04, being the 
amount allegëd to havëibéen paid by the plaintiîC to the défendant 
ttildér ptotësl îfhis'fetimlpei)resents the value of 30,200 internai reve- 
nue stàmps of the denonïîttation of 2 cents each, which défendant, 
acting as à tévénue ofiSéfer, reqùired plaintifE to af9ï to certain memo' 
randâ whioh evidenced the giving by plaintifl'of an option to pur- 
chase froin hiffl in th^ future certain named stock at a given price. 
The transaction is One which, in thelanguage of the stock market, is 
known as a "call," Thé parties duly ffled with the clèrk a stipulation 
in writing waiving a jury, and hâve agreed upon the facts, which 
agreement is adopted by the court as its flnding. 

Arthur M. Eing, Asst. tJ. S. Atty., for the motion. 
. Stephen B. iWhite, oppoSed. 

LACQMBE, Circuit Judge (after stating the facts as above). The 
several "calïs" referi'ed to in the cOmplaint are ail in the following 
form; varying only in date, in the name of the stock, and in the price 

at which they were offered: 

"New York, May 18, 1899. 
"For value recelved, the beàrer may call on me on one day's notice, except 
laat day, when notice is nOt required: One hundred shares of the common 
stock of the American Sugar-Refinlng Ck)Ktpany, at one hundred and seventy- 
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flve per cent., any time in fifteen days from date. AU dividends for which 

transfer boaks close during said time go with ttie stock. Expires June 2, 
1899, 3 p. m. 

"[Signed] S. V. Wliite." 

It is not disputed that, for each and every one of thèse signed 
offers to sell, a valuable considération was paid to the plaintifE. 

The provision of law under which the défendant required stamps 
to be affixed to Ijhese documents is found in section 25 of the act of 
June 13, 1898, to provide ways and means to meet war expenditures, 
usually called the "War Revenue Lavp of 1898." It is contained in 
the flrst paragraph of Schedule A, which prescribes the amount of 
stamp taxes applicable to the several documents therein set forth. 
The relevant parts of the paragraph read as follows: 

"• * * On ail sales, or agreements to seU, or memoranda of sales or 
deliveries or transféra of sbares or certificates of stock * * * whetlier 
made upon or shown by the books of the » * * corporation, or by any 
assignment In blank, or by any delivery, or by any paper or agreement or 
mémorandum or other évidence of transfer or sale whether entitling the holder 
in any manner to the benefit of such stock, or to secure the future payment of 
money or for the future transfer of any stock, on each hundred dollars of 
face value or fraction thereof, two cents: provided, that * ♦ • in Case of 
an agreement to sell * * * there shall be made and delivered by the 
seller to the buyer a blU or mémorandum of such sale, to which the stamp 
shail be afDxed; and every • * * agreement to sell before mentioned 
shall show the date thereof, the name of the seUer, the amount of the sale 
and the matter or thing to which it refers." 

This long and intricate sentence is not ea.sy of interprétation. It 
provides in the first place for "sales" of stock, and the flrst question 
to be answered is, what is a sale? It is a con tract, an agreement, a 
meeting of the minds of two or more persons, founded upon a money 
considération, by which the absolute or gênerai property in the sub- 
ject of the sale is transferred from the seller to the buyer. The latter 
acquires a property in the thing sold, which the other parts with. 
See authorities cited in 21 Am. & Eng. Enc. Law (Ist Ed.) p. 446. 
This contract may provide for immédiate delivery of the thing sold, 
or for delivery at some future time, for payment of the considération 
at once, or upon delivery, or at some future time; but it must provide 
for a présent transfer of the property in the thing sold, or it is not 
a sale at ail. Inasmuch as a sale is a contract or agreement, it is 
frequently spoken of as a ^'contract of sale" or "an agreement of sale," 
— two phrases which, in law, mean no more and no less than the word 
"sale." Moreover, it is apparent that to a sale a buyer is as essential 
as a seller. No amount of offering to sell will make a contract of 
sale, until some one accepts the offer by agreeing to buy. The trans- 
action evidenced by the mémorandum above quoted is therefore not a 
"sale," nor a "contract of sale," nor an "agreement of sale." If some 
one entitled to make the call does, within the time limited, agrée to 
buy the ofEered stock at the price named, then by a new contract, then 
first made, a sale is effected. Nevertheless the so-called call is itself 
a contract. It is an agreement, upon a sufilcient; considération, to 
do a particular thing. There are two parties to it. The first agrées 
that he will do the particular thing if required so to do within a speci- 
fled time by the other party, or by that other's transférée. The sec- 
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ohd agites th'at hé will, lipoû the signing afid delivefy of the docu- 
ment, pày a Btipulated sum bf faOney to the ûrst party. It is an 
agreement, apd manifestly an "agreement to sell." It may lie re- 
ferred to as an "offer," or m "option," or a "call," or what not, but 
ît is susceptible of no more exact définition than "aa agreement to 
sell." Inasinàch, therefore, as the statute requires stànips to be af- 
fixed "on all'satles, or agreements to sell," it wôuld seem that thèse 
"calls" are wîthiû its provisièiis. But it must be rentembered that 
statutes are fréquently prepared under circumstanees which preclude 
the careful weighing of W(!)ifds and tiie nice discrimination of tech- 
nical meànings which the text "writer may avail of, and so it is con- 
tended herë that the phrase "agreements to seU" is nsed in this 
paragraph as a synônym for "sales"; being insertéd, for abundant 
caution, to cover sales where, indeed, the minds qf^^ller and buyer 
hâve: met, butpayment and deUvery are postponèd tb some future 
day. What coRgress did mean, by ttié use of that. phrase in this 
paragraph is t© be ascertained from the statute itself. In the very 
next paragraph, which deals with '^products or merchandise," we 
flnd the phrasé, "upon each sale, agr<eeinent of sale, or agreement 
to sell." This shows au acquaintance with the three terms, but 
does not nece«sarily imply tiat the two latter are used in contra- 
distinction to each other. Having used two terms (''sale" and "agree- 
ment of salé") whosè meaning is identical, thè présence of the third 
term does not necessarily import an intention to use it with a dif- 
férent méaning. Undoubtediy it may be used, and is often used, 
incommon, everyday speechywith sufficient loosehess to cover an 
agreement of sale where delivery and payment are both postponed. 
Gareful scrutiny of the paragraph now under construction seems to 
indicate, especially in the latter part, a use of the term with this 
secondaiy meaning. Thus, it is provided that "in cases of an agree- 
ment to sell" there shall be made and "delivered by the seller to the 
buyer a biU or mémorandum of such sale," which shall "show the 
name of the seller" and the "amount of the sale." But in the case 
of "an agreement to sell," u^ing that phrase with tekîhnical accuracy, 
there is no buyer, no seller, and no sale. It would seem, therefore, 
that the "agreement to sell" which congress had in mind was a dif- 
férent contract from -that. Moreoter; it would appear from the 
phrase in the paragraph just precediiig the proviso that congress 
intended that the transactions and nïemoranda thereinbef ore enu- 
merated should be such as would entitle the holder "to the beneflt 
of the stock," or "to secure the future paymeat of money" or the 
"future transfer of the stock." No mère agreement tO sell would ac- 
complish this. It might secure a future offer, which would itself 
secure nothing until by an acceptance an entirely new contract was 
created. Moreover, if congress has used the term "agreement to 
sell" in its strict légal sensé, and has thereoh imposed a tax calcu- 
lated at 2 cents per |10O, face value, of the stock referred to therein, 
there is a double tax on a single transfer of stock. When the holder 
of the agreement to sell requires the other party to offer the stock 
in conformity to its terms, and thén accepts the offer, there is a 
meeting of their minds, constituting an agreement of sale or a sale, — 



COX V. UNITED STATES. 293 

a contract independent of and différent from the agreement to sell, 
and which by the express terms of the act is itself subject to stamp 
tax. There is no warrant in the statute for holding that an actual 
sale of stock shall escape the tax whenever such agreement of sale 
may happen to hâve been preceded by an agreement to sell. They 
are différent contracts, each complète in itself, each capable of be- 
ing taxed or of being lef t untaxed ; but the resuit of both is to bring 
about but a single transfer of the stock from the original holder 
to the one who makes with him the contract of sale. For thèse rea- 
sons, it seems, to say the least, extremely doubtf ul whether congress 
intended to require stamps to be afflxed to agreements to sell, which 
do not themselves effect or secure a transfer of stock. In view of 
the well-settled principle that duties are never imposed upon the citi- 
zen upon doubtful interprétations, the conclusion follows that the 
plaintifl was improperly required to affix stamps to documents like 
the one quoted above. Judgment is directed in favor of plaintiff. 
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(Circuit Court of Appeals, Eighth Circuit. February 12, 1900.) 

No. 1,030. 

Criminal Law— Change of .Todge— Oklahoma Statute. 

The provision of St. Old. § 5138, as amended by Laws 18&3, p. 198, that 
in a criminal case "if it be shown * * * by the affldavit of the accused 
that he cannot hâve a fair and impartial trial by reason of the bias and 
préjudice of the presiding judge, or that the judge has been of counsel in 
said cause, or is of Icin to either party to the action, or is interested, a 
change of judge shall be ordered," is mandatory; and, -where the required 
affldavit is tiled, a refusai to order the change as therein provided is error 
which is fatal to any judgment the court may thereafter render against 
the défendant. 

In Error to the Suprême Court of the Territory of Oklahoma. 

K. s. Cox, the plaintiff in error, was at the March term, 1895, of the district 
court of Logan county, OJil. T., indicted for the crime of perjury, and at its 
PYliruary term, 189G, tried, convicted, and sentenced to imprisonment in the 
t'nitert States penitentiary at Leavenworth, Kan., for a term of four years, 
and to pay a fine of one dollar. Prior to the trial, and in apt time, he filed 
his motion and affidavit for a change of judge, which was overruled, to which 
ruling due exceptions were taken and allowed. After conviction and sentence, 
lie took his appeal to the suprême court of the territory, which at its June 
term. 1897, aftirmed the judgment and sentence of the lower court. Thereupon 
he sued out this writ of error. 

Joseph Wisby and A. L. Ayers, for plaintifl in error. 
S. L. Overstreet, John Scothorn, and B. S. McGuire, for the 
United States. 

Before CALDWELL, SANBOKN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. The chief error relied upon for a 
revtrsal of the judgment is that: 

"The court erred in sustaining the ruling of the court below, in denying de- 
fendant below (plaintiff in errorj a change of judge upon his affidavit aud mo- 
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tion duly made and flied in strict conformity to law in such cases made and 
proTidçfl, iandi ta «ffirming the jUdgnjéatJand sentence <oCthe trial court, de- 
nied tliepl^i^tiffiiinprror bis Jl^gal, iriglit to be tried by a fair and impartial 
tribunal."^ 

The orgaaic law of the • territory provides that : 

"The supreitie court of said terrîtory or the chief Justice thereof may desig- 
nate anyjiidge to try a particulai case or cases in any district when the judge 
of said district bas been of counpel,;|0r is of kln to either party to the action, 
or intere8téd> oç blased or prejudiced }n the cause or if for ,aijy other reason 
said judge ièuniâblé to hold court" 28'Stat. 21, c. 5, § 3. 

The tePritQrial statute uijtJeÇjWbicli the application for a change 
of judge was made reads as foUows: 

"A crimldal action prosècutedby Indietment, or by information originally 
flled in tbi^i district court, may.rat any tlme before the trial Is begun, on the 
application of tbe défendant be removed from the court and county in whieh 
it is pending, àsfoUows: First, * '*; «Second. * • * Third. • * * 
Fourth. ïf ' it b'é 'shdwn tp the court 'by' the aftidavit of the accused that he 
cannot hSii^ à'fâlr/aîid impartial 'trial by reason of. the bias and: préjudice 
of the presldlng judge, or that the judge bas been of counsel in said cause, or 
is of kin to either party to the action, or is Interested, a change of judge shall 
be ordered, and the clerk of the district court shall Immediately transmit to 
the clerk of the suprême court of the territory a certified copy of the order 
grantlng the change of judge, â'nd the clerk of the suprême court shall, if said 
court be in session, immediately présent the same to the court, and if said 
court beiàfet in -session, then lie shall at once deliVer the samé to the chief 
justice of the territory, and the supreqie court, of the territory, or the chief 
justice thereof, as the case may bè, inay designate any other district judge 
of the territory to try the cause; provided, that not more than one change 
from tbe cpuijtyj and one change îrom the judge shall be allowed ,in any case." 
St. 0kl. § ^138, a^ amended by Laws:.18Ô5, p. 198. 

The application of the defeilâân't for a change of judge conformed 
to the requirements of this stajtut^, and the déniai of the application 
by the trial eouït, and the afflrmance of this ruling by the suprême 
court of the territory, were eïror. The statute is plain, unambigu- 
ous, and niandatory. Our attention has been called to a late opin- 
ion of the suprême court of the territory of Oklahoma — Lincoln 
V. Territory,! 58 Pac. 730— rin which that court construes the sec- 
tion of the statute we havequpted, and holds, ancj rightly, as 
we think, that when the accused makes aASdavit that he cannot 
hâve a fair and impartial trial, by reason of the bias and préju- 
dice of the. presiding judgB, it is the duty of the court to order a 
change df judge,, tobe éffectedin the mode provided by the statute, 
and that ai refusai to do so is an error fatal on appeal to any judg- 
ment thècoui^t may thereafter render against the défendant in the 
cause. The côncltision reached on this point makes it unnecessary 
to consider any of the other questions discussed in the brief s, as 
none of them are likely to àrise on a second trial. The judgment 
of the • su'ptetaé court of the territory of Oklahoma ànd the judg- 
ment of the district court of Logan county, 0kl., are each re- 
versed, attd; Ahe cause isiremand€d to the district court of Logan 
county, 0kl., with instructions to grant a new trial. 
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In re RICHTER. 
(District Court, B. D. Wisconsin. Febi-uary 26, 1900.) 

1. ClîIMINAL LaW— PrOCEEDINGS FOR ReMOVAL OF DEFENDANT TO AKOTHBR 

Dr&TRICT. 

Ou an application for a warrant for the removal of a défendant to an- 
other district, for trial on a criminal charge, tlie court is not restricted to 
questions of jui'isdiction, but may inquire generally into tlie grounds of 
the charge, to asccrtain the existence of probable cause. 

2. SaîIE— StJFFICIENCY OF COMPLAINT. 

A complaint on wliich a person is arrested for the purpose of having hlm 
removed to another district, to answer to a criminal charge, when made 
by a district attorney of the United States, is not insuflicient because made 
on information and belief alone, without référence to an indictment or a 
statement of his means of information or grounds of belief. 

3. Samb—Bvidbnce— Indictment. 

On an application for a warrant for the removal of a défendant to an- 
other district for trial, an indictment is presumptive évidence of probable 
cause, if an offense within the statute is clearly stated therein, but is not 
concluslve, and, if doubt is raised in any material aspect of the chargé, 
must be supported by proof allunde. 

4. SaMB— SUPFICIBNCY OF INDICTMBNT— MiSNAMING OfPEÎ*SB. 

An indictment charging embezzlenient, which is a purely statutory crime, 
in a territory where there is no statutory offense by that name, is fatally 
détective, and will not afford a basis for an order for the removal of the 
accused to such territory for trial, although the acts charged constitute 
the offense of larceny under Its statutes. 

5. EmBEZZLEMKNT— SUFFICIENCT OF INDICTMENT— VENUE. 

Bmbezzlement is a continuing offense, which may be prosecuted in any 
jurisdiction where the accused may be, and where there is a continued lia- 
bility, and a failure to account and pay over the money, and the fact that 
an officer or agent of a corporation having its office in one of the states 
took funds of the corporation to Alaslia for investment, and failed to there 
invest them, or to account for them after his return, does not vest the 
courts of Alaska with exclusive jurisdiction to try him for embezzlement, 
nor is an indictment averring such facts alone sufflcient to charge the 
offense in that jurisdiction, under the rule which requires the utmost 
particularity in indictments for embezzlement. 

Hearing upon pétition of Albert J. Eichter for a writ of habeas 
corpus, and upon an application by the United States for a warrant 
for the removal of said Eichter to the district of Alaska for trial 
upon a criminal charj^e. 

M. C. Phillips, U. S. Dist. Atty. 
Eyan, Ogden & Bottum, for défendant. 

REAMAjS', District Judge. The inquiry upon this hearing îs two- 
fold: First, upon the writs of habeas corpus on behalf of the défend- 
ant; and, second, upon the application of the United States for a 
warrant for the removal of the défendant to the district of Alaska for 
trial. However restricted to jurisdictional questions under the writ, 
it is clear that the inquiry as to the grounds for issuing the warrant 
of removal is not thus limited. U. S. v. Towkes, 3 U. S. App. 247. 
3 C. G. A. 394, 53 Fed. 13; Price v. McCarthy, 32 C. C. A. 162, 89 
Fed. 84; In re Burkhard (opinion of Judge l3yer in this court) 33 
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Fed. 25. Several objections are raised on behalf of the défendant, 
ail of which are entitled to considération in the latter view, but I 
deem it material to pass upon thèse questions only: (1) Whether 
the complaint, on information, etc., was sufflcient for the arrest; 
(2) whether the production of an indictment excludes ail testimony 
except as to identity; and (3) whether the indictment is sufflcient 
on its face to authorize either commitment or removal. 

1. The coïnplaint is made by the United States attorney, upon in- 
fortnation and belief alone, çind ûeither refers to an indictment, nor 
States the means of information or grounds of belief. ïïowever 
the gênerai rule may be in respect of complaints so made by private 
persons, I doulbt its application to one made by such offtcer in the 
discharge of his duty as prosecuting offtcer for the government, and 
the complaint is not deemed insufflcient in that regard. 

2. The questi^ùs whether the inquiry before the commissioner ex- 
tends beyond the introduction of the indictment smû the identity 
of the défendant, and whether there is sufflcient proOf of identity, 
are not jurisdictional, for détermination under the writ of habeas 
corpus, and, on the other hand, their solution is not required to dé- 
termine whether a warrant of removal should issue. I hâve no 
doubt of the authority of the district judge, on the latter applica- 
tion, to probe the grounds of the-charge, and ascertain the existence 
of probable cause; and the duty îë manif est to do so in this case, 
before entering an order to send the défendant to distant Alaska 
for trial. The rule applicable in such cases is well stated in the 
décisions of the circuit court of appeals in the Second and Third 
circuits, above cited, and will be adopted hère whenever the circum- 
stances call for investigation beyond the indictment. Horner Cases, 
143 U. S. 207, 570, 12 Sup. Ct. 407, 522, 36 L. Ed. 126, 266, Iji re 
Luis Oteizay Certes, 136 U. S. 330, 10 Sup. Ct. 1031, 34 L. Ed. 4G4, 
àhd Stevens v.Fuller, 136 U. S. 468, 10 Sup. Gt. 94, 34 L. Ed. 461, 
are cited by thè commissioner and in the brief Of the district attor- 
ney as restriçting the examination before the commissioner to the 
facts of indictment and identity, but I do not so upderstand either 
décision. Each of thèse cases arose upon habeas corpus, and dis- 
cusses only the jurisdictional questions thus arising, and no rule is 
declared or intimated to govern the preliminary examinations for 
an order of removal. Undoubtedly, the indictment is presumptive 
of probable cause, if an offense within the statute iS clearly stated, 
and, in that view, may be accepted in many cases as sufflcient; but 
it is not conclusive, and, if sp treated for ail purposes of the exam- 
ination, the just provisions in that behalf are of no practical value. 
In the application for removal, at least, if doubt is raised in any 
ifiâterîal f^sjiiébt of thé charge, the indictment mhst be supported 
by proof aliiiinde, and ïn the présent case necessary ingrédients to 
constitutÇ' tte offense are so placed in doubt that no removal can 
be ordered -çtithout such proof . 

8. The cOncluding question is one of vital importance, and not 
free from difflculty, namely, whether the indictment states an of- 
fense either friable in the district court of Alaska or exclusively 
within that jurisdiction, and the former question, at least, is.clearly 
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open, in either phase of this hearing. Horner t. U. S., 143 U. S. 
207, 12 Sup. et. 407, 36 L. Ed. 126. The indictment purports to b6 
based upon section 1770 of the Oregon Code, which Code is by con- 
gress made the law for the government for Alaska. This' section 
names acts which are generally the ingrédients of embezzlement, 
but the crime is denominated "larceny." In other words, it is a stat- 
utory larceny, and no statute of Oregon is called to my attention 
which otherwîse pronounces embezzlement a crime. The indictment 
in question states facts which may possibly corne within the statu- 
torj' description, although slightly variant in terms. The crime 
charged, however, in the caption and in the conclusion of the indict- 
ment, is "that the said A. J. Richter did then and there commit the 
crime of embezzlement." Embezzlement is purely a statutory of- 
fense, being unknown to the common law, and, with both indict- 
ment and bench warrant specifying embezzlement as the crime 
charged against this défendant, I am of opinion that no foundation 
is furnished for his arrest and removal. Assuming that an indict- 
ment may be sutïicient which merely states the necessary facts, 
without characterizing the offense, it is nevertheless the well-settled 
rule that the oiîense must not be misrecited in the indictment. As 
held in Chapman v. People, 39 Mich. 357, where common-law phrases 
are used in an indictment, they must hâve common-law interpréta- 
tion, and "the offense must not, at any rate, be misdescribed." In 
U. S. V. Eoyall, 3 Cranch, C. G. 618, Fed. Cas. No. 16,201, the in- 
dictment was framed alleging facts which would describe a com- 
mon-law barratry, but the indictment failed to make the désigna- 
tion, and it was there held that the indictment was bad for waut 
of technical description of the indictable offense. In U. S. v. Mann, 
95 U. S. 580, 24 L. Ed. 531, it is stated that the rule is universal 
that every ingrédient of which the offense is composed must be ac- 
curately and clearly expressed in the indictment or it is bad. It 
is also well settled that proof of embezzlement alone will not sus- 
tain an indictment for this statutory larceny, or vice versa. Com. 
V. Berry, 99 Mass. 428. 

The indictment is furthermore insufflcient in its statement of 
the ingrédients of the oiîense, as the basis for an order of removal. 
For a charge of embezzlement the utmost particularitv is required 
in the indictment. Moore v. U. S., 160 U. S. 268, 274^ 16 Sup. Ct. 
294, 40 L. Ed. 422. No ground appears for locating the embezzle- 
ment in Alaska. The corporation alleged to hâve been defrauded 
is located in West Virginia, and it is not even stated that it was 
engaged in business in Alaska. The pétition states that the office 
of the Company and its offlcers and directors are ail in Chicago. If 
the défendant was treasurer of the company (which he dénies and 
offers to disprove), and temporarily in Alaska with funds of the 
Company for investment, under spécial circumstances only could 
embezzlement be there consummated by him. Xo such circum- 
stances are specified in the indictment, but it allèges only the con- 
clusion of the pleader that he there and then embezzled and con- 
verted to his own use the money of the corporation. Whether the 
iudictment may be sufiBcient to sustain a conviction for larceny, 
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within the Oregon statute^ is not the test ou the question of re- 
moval; cejctjSLÏnly not the sole test. Tbe fact that the monej of the 
corporation wa* in the hands of the défendant in Alaska, and that 
he failed 1;o inv^t it for the beneflt of the corporation or to account 
for it subsequently, would not alone create liability in Alaska for 
embezzlemeut; and in no view would that venue be exclusive, un- 
der the circiïmstances assumed, if criminal liability was there 
created. Embezzlement is a continuing offense, and venue exists 
wherever there is liability, aïid failure to account and pay over the 
money, and is not made exclusive, by the original act which may 
constitute conversion. Com. v. Parker, 165 Mass. 526, 43 N. E. 499; 
State v. Bailey, 50 Ohio St. 636, 36 N. E. 233. The gênerai principle 
is well settled that a man who does a criminal act in one state 
may be hel^ liable for its continuing opération in another. Com. 
V. Macloon, 101 Mass. 1, 6. How embezzlement was consuumiated 
in Alaska is not stated, and cannot be inferred from any facts ap- 
pearing. I am clearly of opinion that no ground is preseiited for 
an order of removal in this case, and. the application is denied ; and, 
the return on the writs showing no jjist cause for the commitment of 
the défendant, he is discharged from custody. 



WBLSBAOH IjIGHT 00. v.. l'BEEMAN et al. 
(Circuit Court, S. i>. New YorS.^ ; Tebruary 2, 1900.) 

Patents— Suit por Infringembst— Prelïminxbt Injunction. 

il . A eoiûplalnant, m asult forlnfringémeàt of a prdefess patent, ils| entltled 
to a jrelinitÇftrj' ipJunctlpuagaiDst the; sale by défendant of articles made 
by mikfl.pwftvW4^g8'®' '"'li^'^^ it f airly .appears by the showing made that 
thelr idkQUfàcttiré'îs In fàdt being caused by defeûdant. 

On Motibïi f bt' Preliminàry Injunction. 

John É. Bennett, for the motion. . 

Eugen«s Cjohp, opposçd, . ,, . 



LA,<X)]^B|ly^i (Circuit JudgCv Withoùi considering the spécifie 
charges ijiji>th|e moying papprs, the coqrt is satisfled, from defendant's 
own jpaper^j ttii^; althongh they may give no oral or written orders 
therefop/.t^ey.iâo in fa,ct cause the continued manufacture of infrin- 
ging mafltîe8,%;ibe unnanaed infringers whose produçt is brought to 
defend^Utsfrpïatime to tiine.by the "peddlers in snjall lots," to >yhom 
the affidavitjpelçrs. Complainaat m£ty,'take an i order for injunction 
pendenteilite^against m^nuf açturing, or causing tc> be manufactured, 
etc., infi^ogingniantles, and especiaïly prohibiting the sale of any 
mantles coated- ip iûfringpment of tte patent, exçept such as shall be 
shown to ;^vç, Ji^en cpatpd and infringenient thus committed prior 
to the datfi o^f service of tlie restraining order. Inasmuch as the ques- 
tion as to status of mantles made abroad bas not yet been argued, 
this order ghall not apply to infringing mantles which may be shown 
to haye bçen qoated oûtside of the United States. 



CONSOLIDATED STORE-SERVICE CO. V. HERZOG. 299 

CONSOLIDATED STOHE-SBRVICE CO. v. HERZOG et al. 

SAME V. SBYBOLD et al. 

(Circuit Court, D. Indiana. Marcli 10, 1900.) 

Nos. 9,594, 9,653. 

Patents— Infbingembnt— Cash Cakribrs. 

The Osgood patent. No. 357,851, for an improvement in store-servlee 
apparatus, which describes a casli carrier consisting of a box suspended 
by means of two grooved puUeys overhead from a wlre along which it 
travels, and which differs from prior devices only in the fact that the- 
wlre is stretched tant horizontally, and the box is impelled along it by 
an initial push or impulse, was not anticipated, and is valid, but the ad- 
vance shown over the prior art is so small that it must be given a narrow 
and strict construction. As so construed, held not ihfrînged. 

Suits in Equity for Infringement of a Patent. On final hearing. 

Zollars, Worden & Zollars, for complainant. 
John H. Whipple, for défendants in case No. 9,594. 
F. J. Griffen and David H. Fletcher, for défendants in case No. 
9,653. 

BAKEE, District Judge. Thèse two suits were heard together. 
Each is a suit for the alleged infringement of letters patent No. 
357,851, for a new and useful improvement in store-service appa- 
ratus, granted to Edvi'in P. Osgood, February 15, 1887. The appli- 
cation was flled June 7, 1883, and the évidence tends to show that 
the alleged invention was perfected on or about August 1, 1881. 
The défenses are want of inventive novelty, anticipation, and non- 
infringement. 

The apparatus forming the subject of the patent consists of a wire 
way, tautly stretched, horizontally, from the cashier's desk to the 
sales station, and a car or carrier adapted to travel freely on the 
wire way, consisting of a box or réceptacle rigidly connected with a 
wheel frame or truck having two grooved wheels, one at each end 
thereof, and in line with each other, which run one behind the other 
on the wire way, with the car or truck frame and box or réceptacle 
hanging below the way. The only claim alleged to be infringed in 
the Seybold case is the flrst, which reads: 

"(1) In a cash-carrier apparatus, a wire stretched horizontally between fixed 
supports at each end, and in the described relation to the cashier's desli, in 
<'()mi)ination with a freely -moving car held below the wire on wheel hangers 
to which it is rigidly connected, the wheels thereof being fltted to run one be- 
hind the other on the wire, whereby the car is held rigidly against oscillation 
iongitudinally of the way; the whole moving structure being thus adapted to 
lie impelled as a solid body from one end of the way to the other, in either 
direction, by the momentum imparted by a single impulse or push, substan- 
tially as described." 

The prior art is well illustrated in the 19 patents introduced in 
évidence. One group of thèse prior patents comprises varions 
forms of conveying, or elevating and conveying, apparatus employed 
in moving loads from one point to another. Such apparatus in 
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gênerai comprises an elevated, stretched wire rope or track, and a 
trolley or trayeler running thereon, usually, but.not alwaj-, in the 
form of à two-wïieel truck froin or on which the ôbject to be con- 
veyed is placed or suspended. This form of apparatus also in- 
cludes, as an essential part of it, some means for hauling or mov- 
ing the traveler and ils load continiiously from one end of the track 
or way to the other. Among the deviçes of this form, the patent 
to Brown, No. 165,473, discloses an apparatus which most closely 
embodies the éléments of claim 1 of the complainanfs patent. An- 
other gtoûj) of the prior patents shows a gravity System of convey- 
ing apparatus iq which the carrier is moved the entire length of the 
way by the force of gravity, the way having a suitable inclination 
for this purpose. The remaiûing group consists of patents illus- 
trating various means for supporting and guiding movable objects, 
such as sliding doorSj gâtes, shiutters, and the like. The object is 
supported from a pair of overhead wheels, which travel along a 
supporting track aboyé the object, and below the wheels. No fur- 
ther attention need be devoted to the patents in évidence, other 
than the patent to Brown, becaiïse it most nearly discloses antici- 
pation, and, if that does not antîcipate, none of the others do. 

The Birdwn patent shows a rigid car or carrier suspended below 
the way from wheel hangers, the wheels of which are grooved and 
mounted, one behind the other, on the way, and adapted to be 
moved from end to end of the way by a cord attached to each end 
of the car or carrier, passing ovèr pulleys at each end of the way. 
The car or carrier is moved alo^^ the way as desired by a pull 
upon the cord passing o ver the plillèys. No other method of move- 
ment is disclosed, and, so far as'shown, no other mode of move- 
ment from end to end of the Way was conceived of by the patentée. 
It had apparently never been conceived of by Brown or any one else 
that, by tautly stretching a wire horizontally, a car or carrier rigid- 
ly attached below the way to wheel hangers having grooved wheels, 
placed, one behind the other, on the wire, could be successfully 
moved frbm end to end of the way by an impulse or push. While 
the Brown patent, after removing the cord and pulleys, shows sub- 
stantially the wire way and the rigid car or carrier of the complain- 
ant's patent, still no one before Osgood had conceived the idea that 
a store-service apparatus coÉsisting of a tautly-stretched horizontal 
wire way, with a car or carrier rigidly attached to wheel hangers 
having grooved wheels, placed, one behind the other, on the way, 
was capable of successful opération by an impulse or push. This 
conception was novel in the art, and, as an operative inéchanism, it 
was flrst embodied in the Osgood patent. 

While I fail to flnd anticipation in any prior patent, it is not clear 
that the prior art was not so instructive as to deprive the Osgood 
combination of the novelty essenti?il to support a patent. Osgood 
foùnd in the prior art a wire way and carrier such as is used by 
him. The only advance made by him over Brown was in stretching 
a tatitly-drawn wire horizontally, and in making the car or carrier 
somewhat longer, thus obviating longitudinal oscillation, and in 
omitting the cord and piilleys. 
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I am inclined to the opinion' that the Osgood patent ought net to 
be lield void for want of invention. Still the advance made by him 
over the prier art is so small that the claim of the Osgood patent 
must receive a narrow and strict construction, no broader than its 
very words require. Thus construed, does the device of the défend- 
ants Seybold infringe? This device consists of a horizontal wire 
way, having a car or truck suspended from a single wheel on the 
way, with a grooved vrheel at the opposite end of the car or truck 
adapted to run against the underside of the wire, while the load to 
be conveyed is attached to the end of the car or truck furthest from 
the under wheel. Thus, it will be seen that, without a libéral inter- 
prétation of the doctrine of équivalents, there is no infriagement. 
In my opinion, the doctrine of équivalents ought not to be so lib- 
erally construed as to hold that the défendants' device infringes the 
complainant's patent. 

The Herzog car or carrier moves upon a wire having such an in- 
clination that it is carried by gravity from the cashier's desk to the 
sales station. The wire way is neither horizontal nor substantially 
horizontal. In my opinion, also, the défendants' device does not 
hâve adjustable stops plaeed axially on the wire way, as defined in 
claim 2 of the complainant's patent. The défendants use, in com- 
bination with the wire way and car thereon, a buffer consisting of 
a collapsable chamber provided with a vent to permit the escape of 
air under the impact of the car. The collapsable buffer or chamber 
is fixed to the wire way, and is not adjustable to différent points 
thereof, as defined in the second claim of the Osgood patent. For 
thèse reasons, the bill of complaint in each of the cases numbered 
9,594 and 9,653 will be dismissed for want of equity, at the com- 
plainant's costs. So ordered. 



WESTEBN ELECTRIC CO. v. ANTHRACITE TEL. CO. et aL 
(Circuit Court, W. B. Pennsylvania. February 12, 1900.) 

1. Patents— Suit for Infeingement — Preliminaht Injunction. 

A prelîminary Injunction against alleged infringement of a patent may 
properly be denled wliere the défenses are prier use and noninfringement, 
botli of -wliicli issues are left in serious doubt by tlie showing, and cannot 
be satisfactorily determined upon affldavits, notwitlistandlng the validity 
of the patent has been sustained on final hearing and on appeal in a prior 
suit, in which the only défenses were lacli of novelty and patentabillty, 
Infringement in case the patent was valid being conceded, so that no con- 
struction was given to the claims of the patent; and especially where 
there is doubt whether, at the time such suit was tried, it was In fact 
an adversary proceeding. 

2. Same— Improvbments in Téléphone Apparattîs. 

A preliminary injunction against the alleged infringement of the Carty 
patent, No. 449,106, for improvements in téléphone circuits and apparatus, 
denied. 

Suit in Equity for Infringement of a Patent On motion for pre- 
liminary injunction. 
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Gèoi Pi fiaftba and Frederick Pi FiSliy for ébmplainant. 
R. S.<5layîi>ï,;Aptliur Steuàrt; and Ghafleô G. Bolkley, for défend- 
ants. " !' ^■"•'"' ■-'■' '" ■'- ^ :i'' ' ; ■: :.■'<!'-■,■:-' i> : h:. \ î': 

ApHÈSÔN, Circuit Judge. This $ùit i$ upon tlieCarty patent, 
No. 449jlW^ for improvemeits iii tèïéjpfionê circuit^ ànd apparatus. 
Infringerirëiit of tàe ^rs't; 'f ôurtli, f çintfeénth, aitd' 'flfteenth claims 
is allégéd.: rïlié défendant çompany is'fee mère ùfeer of téléphonie 
apparattiô purdiased in gôOd faith, in tli^ tijarket: ifrom responsible 
manufactîirei^s. The case i^ before tjhé court ùpOn a motion for 
a prelimik^'^, injunction, ànd tâsbeén. heard upon numerous ex 
parte affidatîts on one side aiid the ôthër.. Aftef inuch reflection, 
it is ïny copviction that a ]f>reliniinary ipjûnction should be denied 
hère/ notMflistandîng this Cônrt èustàtfaedthe patent in the case 
of Western Electric Co. v, Millheim Electric Tel. Co., 88 Fed. 505, 
upon finalliearing, and thé dëdrée therëin was àÉrmed by the Unit- 
ed States circuit court Of appealô 'in Millheina ËleCtWc Tel. Co. v. 
Western Electric Co;, Si' & p.>. 38,'95;i^^^ the face 

of the Millheim Case t%re are pdcnliat''%attires.' In the circuit 
court, Judge Buffington, iii bis Opinion, sàid: '*'Tiie défenses are 
lack of noTelty àiid patentalbility. Thfese défenses failing, infringe- 
ment is eoncedèd." Und.er ^his ; pénfes^ibn of îiif ringement it be- 
came unneçessary for the éïrctiit'courit tb'èoriptriiè the patent, and, 
although it has no less t^Àn 15 claimsj iiol iMmation of opinion 
on that Sub|ect was giyén. Nor was thère an adjudication with 
respect to any particulier çlaina. The decree as to infringement 
\^àp in général terms, and eVidéntly was iiàgèd upon the def endant's 
coiicèssion. Judgé BuflQngtôn's opinion shows, too, that the dé- 
fenses of lack of novelty and patentability A^erê rested altogether 
on certain prior patents and publications. In the court of appeals, 
Judge Kirkpatrick, in delivering the opinion of the court, said: 

"Infringement is charged In the bill, and not denied, except in tlie unverl- 
fled ans*er. Complainant'â: Witness, after examlnation of the défendants' 
System, testifled that it was constructed and organized completely in accord- 
ance with the Instructions contained in the patent in suit. Though thèse facts 
were peculiarly within their own knowledge, the défendants offered no con- 
tradictory évidence; bearlng on the question:" 

The court of appeals had no occasion to construe the patent, or 
any of its claims, and did not do so. The opinion of the court, 
hbWever, contaîhjs this signiiflicant passage: 

''So far as the record shows, there was no anticipation; of this device. Ail 
the éléments of the combination had Deen usçd beforç, -and the functions of 
each were well known'in the art, but it does nôt appear that they had ever 
been simllarly combined for efCectuatJng the purpose hère accomplished." 

In the présent case it is shown that the défendant the Anthracite 
Téléphone Company doés nqt use the speciflç àpparatus described 
in the Carty patent. The plaintiff's principal electrical expert ad- 
mits déviations, but expresses the opinion that they are of no prac- 
tical importance. The défendants' electrical experts, however, ex- 
press quite a côntrary opinion, and their tièws that the différences 
are radical are supported by citations from the tèstimony of Carty 
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himself in the Millheim Case, and otherwise. The question of in- 
fringement involved in this case is altogether new, and, in my judg- 
ment, it is a serions one. Tlie solution dépends upon the construc- 
tion to be given to the Carty patent, and that construction involvea 
an investigation of the prior art. I am, then, of opinion that the 
court, acting upon mère ex parte af3davits, should not undertalie 
to décide the question at this preliminary stage of the case. The 
considérations which led to a déniai of a preliminary injunction in 
the case of Union Switch & Signal Co. v. Philadelphia & R. E. Co. 
(G. C.) 75 Fed. 1004, are, in the main, présent hère. In support of 
the refusai to enjoin preliminarily may be cited the rulings in Garey 
V. Miller (C. G.) 34 Fed. 393, and Sprague Electric Eailway & Motor 
Go. T. Nassau Electric R. Go., 37 C. C. A. 286, 95 Fed. 821. In the 
latter case it was held by the circuit court of appeals of the Second 
circuit that, where the question of infringement is a doubtful one, 
and the plaintiff's contention requires a broader construction of the 
claîms of the patent than they received in prior adjudications, such 
question should not be determined on a motion for a preliminary 
injunction, but should be reserved until final hearing of the cause. 
That this is the proper course hère, seems clear to me. 

But then again, the défense of prior actual public use at Crown 
Point and Merrillville, Ind., and on the Wilmington Coal Company's 
line in Chicago, is hère set up, and is supported by affldavits of three 
witnesses, whose statements are positive and circumstantial, and, if 
true, seem to make out the défense. Thèse statements are cor- 
roborated by the affldavits of other witnesses, and also by alleged 
contemporaneous writings. On the other hand, the plaintiff pro- 
duces counter affldavits tending to discrédit the défendants' wit- 
nesses as to the alleged prior use. Upon thèse conïlicting affldavits 
it would sCarcely be safe for the court to undertake to détermine 
what the truth of the matter is. Enough, however, hère appears to 
justify a refusai of a preliminary ipjunction unless the adjudication 
in the Millheim Case is to be considered as conclusive against the 
défense of prior use at this preliminary stage of the case. But the 
proofs before the court disclose circumstances çonnected with that 
adjudication, which, I think, ought to deprive it of such effect. It 
appears that the American Bell Téléphone Company was and is the 
owner of more than one-half of the capital stock of the Western 
Electric Company, the plaintiff in the Millheim Case and in this 
suit, and that by virtue'of such controlling ownérship, and also by 
reason of contract relations between thèse companies, said two com- 
panies were and are jointly interefeted in this litigation on the Carty 
patent, their common interest being to sustain the patent. Now, 
it further appears that, pending the suit in the Millheim Case, the 
local représentative of said Bell Téléphone Company, acting in the 
interest of that company, and for it, bought out the Millheim Elec- 
tric Téléphone Company and ail its property. The negotiations for 
this purpose began in January, 1898. The terms of sale were set- 
tled on February lOth, and the transaction was consummated by 
transfer and delivery of possession in March, 1898, when the alleged 
infringing apparatus waS taken out of the Millheim Unes, and re- 
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placed Ijy otber apparatua. It seems to me from the évidence that 
a real (;on,troverpy bçtweenthe Western Electrije Company and the 
MiUlheini Êlectrie Tteîephone Opuapany no longer existed when the 
Millheim^Çase washeiapd in tbe circuit court où February 17, 1898. 
Çert^inljj'tliere was no suçh djspute when that court made its dé- 
cision lOiiiJuly 18, 1898. , it may, I think, be laffinned confldently 
tbïit, if the learned judge whO:gat in the circuit court had known the 
fact^, he would not ha,ve heardsOf decided the Millheiin Case, and 
that îhe court of appeals wojilcl hâve diamissed the appeal had the 
facta been brought to its notice* Lord v. Yeasie, 8 How. 251, IS 
L.36â.:]j6^7;:Cleveland.:v. Chamberlain, 1 Black, 419, 17 L. Ed. 93; 
Éast Tennessee, V. & G. R. Co.v. Southern Tel; Go., 125 U. S. 695, 
8SuB. Ct.l891, 31L. Ed. 853,, . 

It ia proper for me to add.that the court disclaims any intention 
to reflect in any wise; upon the counsel who conducted or argued 
the Millheim Case. Undoubtedlyi the counsel vpere uninformed that 
the suit had ceased to be an adversary proceeding. The motion for 
a preliminary injunction is denied. 



INTERNATIONAL, NAV,, 00. y. ATLAîs'TIO MUT. INS. 00. SAMB v. 
B&ITISH & FOREIGlS" MABIÎ^E INS. 00. SAME v. THAMES & MBR- 
SEY MARINE INS. 'CO. SAME v. INSURANCE 00. OE NORTH AMER- 
ICA. SAME V. BROWN et al. 

(District Court, S. D. New York. MarcH 15, 1900.) 

1. MABlilB INSTJRANCB— VALUiBD POLICIBS ON ShIP— UnDBRVALUATION — PAR- 
TIAL LOS S. 

tfpon a partial lose oavalu^ poUcy oiiiShip, the cost of repairs when 
.inajde (less the ordinary Réduction of new for old). Is the measure of In- 
aemnlty agalnst the Instirers, èach Insurer being Ùable for that propor- 
tion of the amount of Its inStirance which the cost of repalr bears to the 
policy ivalue, and not, as In a valtjéd policy on goodfe, the proportion which 
■taieiloss: bears to the actuai; Sound yalue at the port of dlscharge. 
a. Samb— SAi.yA6B— Qbnbbal Atbkagb— Damage anp Expbnditures— New 

YpiHE.RpLE. , , 

ïn sucb case, where In conséquence of strandliig, necessary salvage ex- 
petisès are Incurred for ttiè' rèscue of shlp, caigo and freight Includlng 
direct Injury to the shlp in the salvage opérations, Insurers are liable to 
theassïired in the ; flrst (tiptanee, independently of any gênerai average 
adjustnient, for the direct injury to tjhe shlp; and on payment they are 
Bul)roga'téd to any rights of the assùred to a gênerai average contribu- 
tion on freight and cargo for their share of that IdsS; aiid semble, by the 
law of thls country, the'sàme rule appliès as respects the recovery in 
the fflrst instance of salvflge éxï)eûditures necessairy for the rescue of the 
shlp, though freight and cargo are thereby Ijenefited; and by the New 
York rule, the amount of the recovery for such damage to the ship, and 
giicb espenditures, is not to be reduced in the proportion of the under- 
valuàtion in thé policy. 
8. Samb— •Insubance on " DisBursements. " 

A policy on "disbursements" intended to cover a variety of subjects 
, connected with the use and service of the shlp, as well as any interest in 
the ship not covered by; Insurance, and belng agalnst total loss only, is not 
"simultaneoufe" Insiirante' of the same date and "On the same premises," 
when the date of the policy is difiCerent, though operàtlve from the same 
day, the risk, subject-matter and conditions being difCerent 
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i. Same— Facts Statbd— Estoppel. 

The steamer St. Paul, worth 52,100,000, was insured for about $1,- 
350,000 iD numerous policies, in which she was valued at the latter sum; 
the steamer by stranding was thereby damaged in her hull, and in neces- 
sary salvage opérations she was fur'ther damaged by the sanding of lier 
engines, in ail to the amount of $107,368.42; necessary salvage expendi- 
tures were paid by the shipoAvner as adjudged in two salvage suits, one 
against ship and freight for |131, 148.05, and another against the cargo 
for $29,133.67, and also légal expenses to the amount o£ $5,071.64; no gên- 
erai average adjustment having been made, Md (1) that ail the salvage 
losses and expenditures were covered by the terms of the policies; (2) 
that the damage to the hull from stranding was particular average, for 
the whole of which tlie insurers were responsible in the proportion of 
each policy to the poUcy valuatlon; (3) that though the other salvage 
losses and expenditures might be subjects of gênerai average if the strand- 
ing were not brought about by négligence, a gênerai average adjustment 
was not a condition précèdent to the right of the assured to maintain ac- 
tions upon tbe policies; (4) that the sanding was a loss and damage to 
the subject insured dlreetly within the policies, for which the insurers 
were liable to the assured in the flrst instance, with subrogation on pay- 
ment to any right of the assured to a contribution in gênerai average 
from the cargo; (5) that the adjudications adjudging the amount of sal- 
vage expenses to be paid by the ship and freight on the one hand, and the 
cargo on the other, were binding on the parties interested; and that the 
assured was entitled to recover the amount adjudged against ship and 
freight from the insurers less its own proportionate share as owner of 
the freight interest to be adjusted on a référence, if not agreed upon, 
and that the same raie applied to the légal expenses in the action against 
ship and freight; (6) that the claim against the insurers for the salvage 
charges as adjudged, should not be reduced by reason of the undervalua- 
tion of the ship in the policies to the extent of one-third below her true 
value which was also the basis, in part, of the salvage award, the in- 
surers being estopped by the valuation flxed in the policy from raising 
that question. 

(Syllabus by the Court.) 

In Admiralty. Marine insurance. Stranding. Valued policies. 
Partial loss. 

Eobinson, Biddle & Ward, for libelant. 

Carter & Ledyard, Lewis Cass Ledyard, and W. F. Taylor, for At- 
lantic Mut. Ins. Co. 

Evarts, Choate & Beaman, Treadwell Oeveland, Wm. V. Kowe, and' 
Pratt A. Brown, for the other insurers. 

BROWN, District Judge. The above libels were filed to recover 
upon divers Insurance policies for the damage and expenses to the 
steamship St. Paul, caused by her stranding on the Jersey coast near 
Long Branch in dense fog during the night of Jahuary 24, 1896. 
There were numerous policies, ail valued, some English and some 
American, raostly in similar form, and insuring the steamship in 
varions sums, amounting in ail to the valued sum of £275,000, i. e. 
about 11,350,000; viz. |755;625 on hull, |487,500 on machinery, and 
197,500 on cabin furniture, etc. The steamer's actual value before 
stranding, as admitted on this hearing, was $2,100,000. 

The items of loss and expense caused by the stranding of which a 
pro rata proportion is claimed of the several défendant companies, 
are the amounts which the libelant bas paid. 
100 F.— 20 
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1. For salvage and interest $lSr>,K5T 22 

2. For légal expansés % 6,071 64 

3. For repairs and attendant expenses. .- . • 107,368 42 

In, ail. $248,377 28 

î'he item for "salvage" is based upon two judgments in this court 
on libels filed by the salvors against the St. Paul and her freight in 
one action, and against the libelant in personam, as carrier o^f the car- 
go, in a second action. In the flrst, the salvors were awarded against 
the ship àiid freight 1131,148.05 (including |136.05 costs); and in the 
second as respects the cargo, the sum of $29,123.67 (including $136.15 
costs). 82 Ped. 104. Thèse awards were afarmed on appeal. 30 
0. 0. Al 70, 86 Fed. 340. As the policies hère stied on insure the 
ship bnly, and not the freight, the àmount hère claïmed for the 
salvage paid on account of thè ship, is the arithmetical proportion of 
the judgnient against ship and freight, apportionîilg it according to 
the respective valuations of ship and freight adopted by the court in 
its prévious décisions; viz. |2,000,000 as the value of the ship, and 
$16,902 as the amount of freight. 

The itëM claimed for "légal expenses" is for the expeuse of defend- 
ing the salvage suit against the ship. 

The dàini for "repairs and attendant expenses" is: (a) For the 
damages toi the ship's machinery by SEinding, through the use of her 
engines and propeller during the salvage opérations in getting the 
shij» ofiC the bèaçh; and (b) fpr damages to the hiill in the looaening of 
rivets through stranding. ; 

On the hearing it was admitted that ail the above items hâve been 
paid by the libelant on account of the stranding; and that ail, except 
the damage to huU, would be proper subjects of a gênerai average ad- 
justiijent, .but that no such adjustment has been had. The défendants 
côntéiid Âât they aire nbt liàble f or thfe full àmount of' thèse chargés; 
but that (1) as the policies are valued policies and the ship therein 
valued at only about two-thirds her actual value, tliey are liable for 
only the ^^fUie proportion, i^ e. two-thir&s of the losses| and expenses, 
whetlier thëy are gênerai or particular average; (à) that there are 
o]ther po||iciiqs on "disbuçseniçots" wbjeh should; still; further reduce 
their liabïlity; and (3) that no action will lie against i;Iie insurers for 
any gênerai average charges uhtil aftér a gênerai àvei*age aàjustment 
has been had, and then only for the apounts ajJjusted. 

The'ï>61icîës on "dlsburèeinents" a*é to the amoùhtôïàbout £125,000 
iiisufin^àgàinst total loSé Only; aMà thçrè are also Soine othér poli- 
cies, térnied ;'*^çdntingen,t : însurÎEince,'* ta thè am6ûn:tôf $121,875, 
against geiiec0,i average ajid continéent or collision daniages; by the 
général avèrâge insurahcé it was desigiied to inaike good, as the 
policy ël;Biés,^ '■ :",'',V''', '' ^"' ' ' ' ' ,,!^, ,.,'', 

"The deflciency, if any, bet-sveén the vessel'si proportion of geineral average as 
per adjustment, ànd the propoitlo-n théreolt due under pollcïeS on sald vessel 
for £275,000." ■ ■ 

This last insiarance was designed to cover ttie uncertainty existing 
as respects the àmount legally recoverable against the underwriters 
upon a gênerai average adjustment jvhgn the policies, as in this case, 
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materiallj undervalue the ship. If the défendants are liable in full 
in this action, those policies will not become operative; they hâve no 
bearing therefore upon the décision of the questions hère raised and 
will not be further referred to. 

1. The policies upon "disbursements" were in addition to the regu- 
lar policies on hull, etc., which insured the steamer up to her policy 
value, and they were operative from the same date though not dated 
the same day as the policy of the Atlantic Mutual Ck>mpany, which 
provided that 

"Other insui-ance upon the premises aforesaid, of date the same day as thls 
policy, Shall be deemed simultaneous herewith; and the said Atlantic Mutual 
Insurance Company shall not be liable for more than a ratable contribution in 
the proportion of the sum by them insured to the aggregate of such simulta- 
neous insuranee." 

The policies of the other défendants contained no such clause. 

The évidence shows that policies upon "disbursements" are in verj 
common use; that they are designed to cover a variety of interests 
not covered by policies in thé ordinary form, including moneys which 
liave gone into the construction of the hull and equipment and sunk 
in depi'epiation; the value of the contracts in the performance of 
which the ship may be engaged; any interest in the nature of the 
good will or profits of her business; any peculiar interest of the 
owner in the vessel irrespective of her actual value; and though not 
designed as an insuranee on hull, would hâve the effect of covering 
any uninsured value of the vessel. 

"Disbursement" policies are often issued where the hull is fully cov- 
ered by othei" policies; they are against total loss only, and are 
deemed a diiïerent interest from a policy on huU, and in case of total 
loss hâve no beneflt of salvage, such as ordinary policies hâve. Ail 
the other policies covered partial loss as well as total loss, excluding, 
however, loss below 5 per cent, in the Mutual, and 3 per cent, in the 
other policies. 

I am of the opinion that the "disbursement" policies do not come 
within the clause of the Atlantic Mutual's policy above quoted, and 
were not designed or understood by either party to do so. The whole 
clause as well as the spécial words "upon the premises aforesaid," 
should be construed with référence to the well-known practice of in- 
suring against a total loss only a variety of différent interests under 
the name of "disbursements"; — an interest so diiïerent, as to hâve 
no share in salvage on total constructive loss. The subjects, the 
losses, and the conditions in the two classes of policies are materially 
différent. The description of the subject insured, namely, "disburse- 
ments," it cannot be doubted, was deliberately chosen to signify a 
wholly différent risk from that upon "hull, machinery and equip- 
ment," and in order to distinguish the two as wholly différent classes 
of insuranee. Had the intention in the policies in suit been to re- 
quire contribution from every kind of simultaneous policy that af- 
fected in any way any interest in the ship, it seems to me that différ- 
ent and more explicit language should and naturally would hâte been 
used to indicate that intention; such as, "any other policy affecting 
the ship or any interest therein," or some équivalent and clear indi- 
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cation, ofthîlt îiitption. It doe^ not seenx crédible that eîther party 
coulilûaye intended thlat the policiea un disbursements, which ex- 
clude any lî^bilii;y for partial loss, and from whiclithe assured, tbere- 
fore, could not dërive any beheût in case of a partial Ipss, shpuldl 
neverthele^^ be intended tp be classed by that clause with the partial- 
losspoliciesan4 serve to reduce prp rata the liability upon those very 
policier by whicb the libelant liad designed to insure itself against 
partial loss, an.4 Jiad paid a full premium fpr tjiat indemnity. The 
language of the policy is, naoreover, the language chpsen by the in- 
surers. In case of doubt it is not only to be construed against them, 
but it is further sùbject to the riile of construction that it must be 
understood in the sensé in wliiçh the insurers knew that the assured 
understood or would naturally understand it. lu law the term "prem- 
ises" in an instrument is often used to refer to whatever précèdes: 

"ïhat part in the beginning of a deed, consistlng of ail that précèdes the 
hahendum, Includlrig the date, the particss' hames, and descriptions, the récitals 
(if any), the considération and the receipt thereof, the grant, the description of 
the thlngs granted and the exceptions, if any;" orJn a blU, 

"A statemej^jt pf the facts and clrcumstances of tl^e plaintiffl'a. case, and the 
names of the persons against whàin fié seelss a redress, as wellas the mère 
subject-matter, or thlng granted, or descrlbed." 

Thds prpvisipn pf the Atlantic Company's policy shpuld, I think, be 
held to refep only. to other ppliciés that are upon substantially the 
sanae risk, i. e. upon essentially tlip same subject-matter, and upon the 
sâme essentiai terms and conditions of the policy as well. As thèse 
"disbursement" policies are so wholly différent from the bthers as to 
subject-matter, terms and risk, and do not cover partial loss, I am 
of the opinion that they should not be deemed within the language or 
intention of the provision quoted. The Fern Holme (D. 0.) 46 Fed. 
H9 ; Insurance Co. v. Bowring, t G. C. A. 583, 50 Fed. 613. Literally, 
the date wpuldalso exclude them. 

2. The défendants' contention that an adjustment in gênerai aver- 
age is a condition précèdent to any action against the insurers, and 
that they are only liable for the ainount therein assessed against the 
ship, has no application to the ifëin claimed for the damage to the 
huH by the loosening of rivets, since this damage is particular aver- 
age only, and could not possibly form any part of a gênerai average 
adjustment. 

For the other items claimed a gênerai average adjustment might 
be made. But even if the défendants would be entitled after such an 
adjustment to deduct the amounts charged against freight and cargo, 
this would not make a prior adjustment in gênerai average a. condi- 
tion précèdent to the maintenance of thèse actions, but would only 
require the proper deductiens to be made upon a référence to aacer- 
tain the amount due, as was done upon a similar objection in the case 
of Jumel V. Insurance Co., 7 Johns. 412. . There.the owner of the 
ship was also owner of the freight a,nd cargo; and it; was held that 
inasninch as upon a full recovery by the plaintifE of tte expenses in- 
curred uhder the sue and labor clause, he would be bound at once to 
repay to the défendant, as insurer on ship alone, the amount of the 
contributory share chai^able ag^st himseLf as owner of freight 
and cargo ou the principles of gênerai average, the proper déductions 
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ehould be ascertained and made by the référées appointed in the case. 
See, also, Greely v. Insurance Co., 9 Cush. 415, 419. The same course 
might be pursued hère if the libelant owned both freight and cargo; 
but b€ing the owner of the freight only, he should deduct the propor- 
tionate charge against that interest, so far as not already deducted; 
and the amount adjusted upon a référence, if not agreed upon. The 
proportion which would be chargeable to the freight is extremely 
email, being only about four-fifths of 1 per cent, of the amount 
chargeable against the ship; and for so small an interest no formai 
gênerai average adjustment would be ordered, if it were not otherwise 
necessary; but that fraction would be otherwise computed. 

Under the American law, however, the assured is under no obli- 
gation to enforee such partial remédies as he may hâve by means of 
a gênerai average adjustment against third persons, for the beneflt 
of the insurers, as respects a loss or expense directly covered by the 
policy; but he may look to the insurers, in the^ first instance, for 
the payment of the whole damage or expense, without déduction 
for prospective contributions that may be obtained' from other per- 
sons equitably bound to pay a part of the loss, leaving those remé- 
dies, if any, to be pursued by the underwriters by subrogation to 
the rights of the assured. The défendants contend that this rule 
does not apply to salvage losses and expenses. 

As above stated, however, the salvage expenses chargeable 
against the cargo hâve already been separated by the adjudication 
of this court and are not claimed in thèse libels; so that that pro- 
portion of thèse expenses bas already been deducted; and the law 
expenses claimed were not in the cargo suit. Thus ail that remains 
subject to the défendants' contention in this regard (the freight in- 
terest being disposed of as above), is the cost of repairing the dam- 
age to the steamer's machinery by sanding, which it is admitted 
would be a gênerai average charge. This expense having never 
been apportioned, fairly présents the question whether or no the 
insurers are liable for the whole of it in the flrst instance, taking 
their remedy over by subrogation against the owners of other in- 
terests. 

Considering that the house of lords bas held in Aitchison v. Lohre, 
4 App. Cas. 755, that salvage losses and expenses are directly within 
the contract of insurance against sea périls, and that the damage to 
the ship's machinery by sanding is a direct damage to the ship her- 
self, the subject insured, and that this item of the libelant's daim 
is thus brought directly within the well-settled principle of Dick- 
enson v. Jardine, L. R 3 C. P. 639, to say nothing of the numerous 
older cases to the same efifect in this country, I fail to perceive any 
force in the défendants' contention, or how the existence of a pos- 
sible remedy for a part of this loss against other persons, can im- 
pair the libelant's right to recover its whole actual damage directly 
against the défendants, according to the terms and conditions of 
the insurance contract. 

The above décisions alone, without référence to the American 
cases, seem to me on principle to dispose of the défendants' conten- 
tion in this regard. But considering the practical importance of 
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tïè jiniicipe inyôlVêd, the fact thât ïi^^^He praètice oî the Englisb 
ûnderwriters this prindplè, in the al^^eiitiè'ixjf express adjudication 
thérë, is not applied tb g;éneral àvèmgë eipënlditures (Lown. InS. 
207)i aiid the natutal désire ofthè forei^ji îlisiïrters to introdûcô that 
practicë hère, nôtwithstaûding thèèarïiëi* adjudications in this 
cou'ntrj^ 'to the contrary, ahd the elàborate argument oî counsel, I 
add éonîè further observations upon the reasons and the authorities 
in support ôf the American law on this subject. 

(à) It ië ébnceded thàt fôr a loss or damage directly to the sub- 
ject ifasùfèd, although ît is bccasioned by a geiieral average sacrifice, 
such as a jettison of goofls, the insurer may be directly called on to 
pay the àsSured his whble loss, taking by subrogation whatever 
rights the assured may ha,ve to contribiition from other interests. 
This wa^ held in the abotë-cited case of Wckenson v. Jardine, L. R 
3 C. P. 630, a case of jèttîson, where itis said that the assured 

"Has twp remédies, one for "tlie whole value of the goods against the ùnder- 
writers, ^ad the other for a Contribution in case the vessel arrives safely in 
port; and he mây àvail himself of whieh he pleases, though be^ cannot retain, 
the proceeds of both so as to be repaid the whole of hls loss t-^ice over." Page 
648. .■:,._ ; ,,v; T. 

And tfes is now the settled English rule as to àny gênerai aver- 
age sacrifice of goods or ûf the ship. See Thé Khight of St. Michael 
[1898J Prôb. 30-36; 2 Am. liis. (6th Ed.) 915, 916; McArthur, Ins. 
134, 281; GoW, Ins. 312. 

The sàme rule, howeVer, was long befôre adjudged in the early 
décisions -in this State, and has beeti ever sinee deemed to be the set- 
tled AHierican law. 2 Pars. Mar. Ihs. 289; 2 Phil. Ins. § 1348; Van- 
denheutel V, Insurance Go., 1 Johns. 406; Maggrath v. Church, 1 
Oaiiïès, 196, 215; Watson y. Insurance Co., T Johnsi 57, 62; Faulk- 
ner v.ïnsurance Co., 2 MicMul. 158; Potter v. Insurance Co., 4 
Mason, 298, Fed. Cas. No. 11,336 ; Grîswold v. Insurance Co., 3 
Blàtchf. 281, 238, 239, ï^ed. Cas. No. 5,840; Lord v. Insurance Co., 
10 Gray,' 109, 126; Thornton v. Insurance Co., 12 Me. 150. 

No clearer exposition of the situation is to be found than in the 
early case of Maggrath v. Church, 1 Caines, 196, where somé corn 
insured had been damaged through necessary cutting away of the 
vessel's 'màSts, while she was on hèï beam ends; the court having 
held that the damage to the corn was a gênerai average sacrifice, 
the question arose, said Iteht, Ji (page 215): 

"Whether the totality of the contribntion due to the plaintlffs for the loss 
of thelr eom is recoverable In the flrst instance from the Insnrer. We are 
of opinion that it is, because the loss arlses whoUy from a péril withln the 
poliey, aiid the plaintiff has a right tô look for his indemnity from the person 
who has engagea to indemnify him from the péril. This argument appears 
coneluslve. This will not lead to a muHipllclty of suits any more than a différ- 
ent rule; for If the plaintlffs conld recoveroUly a contributory share from the 
défendant, they would be compelled to resoW tb the ownër of the ship for the 
resldue; and this suit over may as well be "brought by the Insnrer as the plain- 
tlffs, for one great object of insurance is, promptly to reinvest the assured 
wlthhis capital, lost by the périls of the sea, and thereby enable him to continue 
hls (ïomniercial enterprlses." 

The principle of ail thèse cases isyery simple, namely, that where 
the loss or damage claimed is a loss or damage to the subject in- 
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sured, and is a loss within the policy, the insurers are directly lia- 
ble therefor, by force of the contract of insurance, and that they 

"Cannot avail themselves by way of plea, of the fart that the assured has a 
distinct right agalnst some other person. They must pay the amount claimed 
in the first instance, and will then be entitled to use the name of the assured 
and proceed against the other parties who are liable, as explained by Lord 
Wensleydale in Assurance Co. v. St. Louis, 7 Moore, P. C. 2S6, 316. Questions 
of this kind hâve arisen in many forms and always hâve been decided in the 
same way." Per Wllles, J., in Dickenson v. Jardine, L. E. 3 0. P. 643, 644. 

The same point was adjudged on full considération by Shaw, C. 
J., in Hart v. Eailroad Co., 13 Metc. (Mass.) 99. It is immaterial, 
therefore, as respects the liability of the insurer to the assured, 
whether the loss is a particular average loss, or a gênerai average 
loss; or, if the latter, whether there has been any adjustment or 
not. If the assured is entitled to a gênerai average adjustment and 
a conséquent contribution from the cargo, the insurers may hâve 
the beneflt of it afterwards. 

But gênerai average and insurance hâve no necessary connec- 
tion. The rights an.d duties of the parties as regards a gênerai 
average contribution, grew out of the law of the seas long anterior 
to the practice of insurance; and those rights and duties are the 
same, whether there is insurance on ship, freight or cargo, or no 
insurance at aU. The obligations of the insurer, on the contrary, 
spring solely frbm his contract. Thèse suits are brought to enforce 
such contracts; not to procure a gênerai average adjustment, or to 
reoover average contributions. It is immaterial, therefore, what 
rights might be enforced against third persons through gênerai aver- 
age proceedings. In a suit on the policy, if the loss or expense 
claimed has through sea périls fallen upon the ship to her "hurt, 
détriment or damage," the claim is within the policy, and the insurers, 
according to ail the authorities, should be held to their direct obliga- 
tion to pay it, without référence to any collatéral remédies against 
other persons upon a gênerai average adjustment. 

The cases above cited are mostly cases of a jettison of goods, tbough 
some were for salvage and expenses. But it is manifest that the 
above prineiple is as applicable to a gênerai average sacrifice of the 
ship, such as the cutting away of masts, or the sacrifice of any other 
part of the ship, or of her machinery, for the purposes of rescue from 
imminent danger, as it is applicable to a sacrifice of goods by jettison 
for the same purpose. See Griswold v. Insurance Co., 3 Blatchf. 231, 
Fed. Cas. No. 5,840; Potter v. Insurance Co., 4 Mason, 298, Fed. 
Cas. No. 11,336. 

The sanding of the steamer's machinery by using her propeller in 
the efforts to get her off the beach during the salvage opération, was 
pro tanto a sacrifice of the ship arising through sea périls (Am. Ins. 
[6th Ed.] 901; The Bona [1895] Prob. 125; York-Antwerp Rule 7, 
adopted in thèse policies); and being a direct damage to the thing in- 
sured, this is plainly within the above rule. Such is now the English 
practice. Cow, Ins. 312, 313. This, with the particular average to 
the huU, makes the whole of the third item claimed, for which the 
insurers are, therefore, directly liable, less the small allowance for 
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freight contribution chatgeàble against the libelantf itself , as above 
stated. ■■ ■ ■- l'i '■' ■ ■•'■' ■■'■''■/'■•; 

(b) The item daimed for th.e légal expenses of defendin g the salvage 
suit against ship and freigïit, fàlls under the sue and labor clause 
of the policy; but being a mère incident of the salvage services, it 
should be treated in thé Sam& inanner, so far as it is a propei- charge, 
with a ratable déduction for t|ie freight interest.as above stated. 

(c) As respects salvage origeneral average expenses incurred by the 
master or owners for the beneflt of ship, freight and cargo, the Ameri- 
can rulè is doubtless the saule as in cases of a jettison of goods or a 
sacrifice of the ship's materîal. 2 Pars. Mar. Ins. p. 289, c. 5, § X2. 
It was so held by Chief Justice Kent in Watson v. Insurance Oo., 7 
Johns. 57, 62, which has ever since been a leading case in, American 
law. That was a case of expenses alone. See other cases above cited. 
This rule was approved by Lindley, J., in Dixon v. Whitworth, 4 C. P. 
Div; 378; and such was the judgment of the New Yorli court of ap- 
peals as to salvage expenses in the récent case of Providence & S. S. 
S. Go. y. Phœidx Ins. Co,, 89 N. Y. 559, even after a gênerai average 
adiustment See 22 Hun, 517. 

ïîotwithstanding theée décisions, a différent rule, it is urged, ought 
to be applied to salvage expenses, because each interest beneflted, it 
is said, should be deemed primarily charged by the master's or own- 
er's engagement with its own proportion only. Some expressions to 
that effect are cited (Lown. Gen. Av. [3d Ed.] 231, 232; Lown. Ins. 
207; Sir Gorell Barnes in The Mary Thomas [1894] Prob, 108, though 
that case was flnally decided on wholly différent grounds). But this 
is not quite accurate, for the master's contract may bind the ship for 
the whole (The Prinz Heinrich, 13 Prob. Div.- 31); or through the 
ship's négligence (The Irrawaddy, 171 U. S. 189, 18 Sup. Ct. 831, 43 
L. Ed. 130), or some other circumstances (Anderson v^ Steamship 
Co., 10 App. Cas. 115), the cargo may not be liable to contribute at ail, 
and the rfiip would thus be bound for the whole. And generally, as 
every maritime contract of the master binds the ship, the ship and 
owner would seem to be always in the first instance Chargeable for 
the whole salvage services when it was engaged by the master or 
owner for the ship's benefit, thpugh the freight and the cargo may be 
bound for the benefit to than also (see Sup. Ot. rule 19); and this lia- 
bility of ail woidd seem to remain until some séparation or apportion- 
ment is made by act of the parties or by judicial decree. When ail 
interests are lîable, the court, if the proper parties are before it, will 
adjudge its due proportion against each (The Col. Adams [D. 0.] 19 
Fed. 795) and each will be thereby bound for its share (Stratton v. 
Jarvis, 8 Pet. 4, 10, 8 L. Ed. 846). Whatever the ship or owner is 
obligea to pay under such a decree, or whatever they may be other- 
wise forced to advance or pay under the circumstances of the case, in 
order to extricate the ship from péril, being a charge and lien upon 
the ship, is as much an appropriation of the ship pro tanto to the 
common safety, to her "hurt, détriment and damage," as the cutting 
away of her masts would be, or a jettison of goods for the same pur- 
pose. Arn. Ins. (6th Ed.) 791; OuUen v. Butler, 5 Maule & S. 461; 
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Davidson v. Eurnand, L. K. 4 C. P. 117; Insurance Co. y. Hamilton, 
12 App. Cas. 484, 498. 

Suppose that a ship on her beam ends and in péril, is relieved in one 
case by a jettison of goods; in a second case, by cutting away lier 
masts or by some other sacrifice of the ship's material; in a third, 
by employing another vessel to righit her; plainly thèse are but différ- 
ent modes of accomplishing the same thing; they ail stand in the 
same relation to gênerai average, and should be treated in the same 
way as respects the insurer. There is no ground for distinguishing 
between them. In Kemp v, Halliday, 6 Best & S. 723, 747, Blackburn, 
J., says: 

"It is immaterial whether the shipowner sacrifices a cable or an anchor to 
get tlie sliip off the shoal, or pays the wortli of it to hire those extra services 
which get her offi." 

This was approved in Anderson t. Steamship Co., 10 App. Cas. 113. 

Although salvage expenses, moreover, were formerly regarded as 
only coming under the "sue and labor" clause of the policy, the house 
of lords in the case of Aitchison v. Xidhre, 4 App. Cas. 755, above re- 
ferred to, held them to be directly within the insurance against sea 
périls; although when the service has been engagea by the master or 
owner, it may be also within the sue and labor clause. So far, there- 
fore, as they are a charge and a lien upon the ship, and thereby a 
"hurt, détriment and damage to her," the insurers by the very terms 
of the policy are directly answerable to the assured who has paid 
them. 

As above observed, moreover, salvage expenses are not necessarily 
a gênerai average charge. They are not so when made necessary, as 
not infrequently happens, by négligence in navigation. The Irrawad- 
dy, 171 U. S. 189, 18 Sup. Ct. 831, 43 L. Ed. 130. Then they are in 
effect particular average, (though not so within the mémorandum, — 
Price V. Insurance Ass'n, 22 Q. B. Div. 580) to be borne by the ship- 
owner and hence by his insurer. For négligence in navigation is no 
défense to the insurer. Thèse policies in fact insure against such 
négligence. To make a gênerai average adjustment, or a réduction 
of the claim against the insurer by the amount of prospective gên- 
erai average contributions not collected by the assured, a condition 
of recovery on the policy, would often, therefore, prevent the assured 
from recovering a considérable part of his actual loss, though cov- 
ered by the policy, by reason of négligent navigation alone; thus re- 
versing both the express provisions of the policy and the well-settled 
rule of law as to négligence. This considération alone would seem to 
be a suflficient reason for overruling the limitation contended for. 

In the case of Watson v. Insurance Co., 7 Johns. 57, the objections 
hère urged by the défendants were considered by Kent, C. J., and 
overruled. The expenses there claimed were incurred by the master 
in his endeavors to procure the release of the ship and cargo from 
capture. The captain, indeed, declared generally that "the expenses 
were incurred in the business of the ship"; meaning evidently that 
they were ail incurred in the endeavor to get the ship released, though 
.the freight and cargo were equally interested. For Chief Justice 
Kent expressly states that the expenses were incurred for the bene- 
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fit of tlie cargo, as well as for the ship and freigM-/ he says (pages 

'fTbe çleven, flrst items aros|B,,hefpre the captain ceagefl to hâve charge 
of the cargp, ând were theref ore incijrred in laboring for the beneflt of the cargo 
aa -Well as for the ship and frétgiit Ail thèse subjéets ©f Insurance were 
equally Involired in the péril.' <• * * The labor and expense were incurred 
for the rKDTBry'flf the shjp^iUfltwithstandlng that other suh^ects might inci- 
dentally ^Joy the; resuit of the, effort, The plaintifC ifs^as obliged to pay and 
bear the charges as owner of thë sïiip; £^nd • *' * he;ls entitled, even if 
a case for contribution exlsted,' t6 iècciver the whole of It fnthe first instance 
of the Inmirer upon the ship, and to leave it to him to call upon the owners 
or insurers of the cargo and freight for their eontributory shares." 

In Jumel y, Insurance Cç., 7 Jphns. 412, the same rule as to ex- 
penses was recognized though nôt applicaHe upon the facts. 

The same point was also inyolved in the décision of Thornton v. 
Insurance Cb.^ 12 Me. 150, wh&e the insurers of the ship were held 
bound to pay to the ownër çëttâin expëûses which he hâd incurred 
and paid, whicH were êenerâl av^rage by our law, but which uhder a 
foreign adjUStmént had beën' '^Xcluded and thus werè not eollectible 
from the cargo. 

In Providence & S. S. S. Co. y. Phœnîiins. Oo., 89 N. Y. 559, the 
whole salvâge èxpense anlounting to f21,840 was adjudged to be 
paid by thé iûSurèr, although as above stated, a gênerai average ad- 
justment had Ibèën tnâde. 

The Cferriian Code of ISOf recognizes'the same^neral principle, 
though modifying it to some extent, by providing (section 838) that 
aftèr a réguler adjustment of gênerai avgrage, the assuréd can recover 
of the' insurér sO far onl;y as thé â'ssurëd has not obtained the indem- 
nity due tè'him by such: làwftîl procéedings as were conveniently 
àvailable; while section SS9 enacts, that if no adjustment has been 
made, withtitit fault of ttièàèSured, hè can recover his ëntire loss ac- 
cOrding to'thë çonditioiisof the policy; 

The French Code of Commerce is not ëxplîcit on this point; but 
the right to lobk to the insuréï's in the first instance for the whole 
loss, seems to prevail. See 4 Cresp. & L. 203, 204; 1 Éev. Int. Droit 
Mar. 59, 653, note: ' > , 

Lowndes ih his works On' Average (3d Ed. pp. 231, 232) and on 
Marine Insurance (page 207), recognizës the American law on this 
subject. If ï Tfrere at libérty to départ from it, no Sufiiclent reason 
seems to më to be shown for doing go. The contracts of Insurance 
were madë hère, and are to be construed by our law. A rule so long 
establishë^ may well be àeemed to 'enter into the contract, as the 
understanding of the parties to it. This rule makës.the law consist- 
ent and harmonious; it trëats alike, as respects a recovery of in- 
demnity from the insurers, àill sacrifices, whether of goods, of ship's 
material, or of the ship*s expenditurôs', whenever suèli expenditures 
were necessary for the vessel's own safety. 

It is said that when the cargo is much more valuable than the ship, 
it is unreasonable that the insurer of the ship should be required to 
advance to the assured what the cargo owner ought to pay him. But 
in every such case the whole expense having been indispensable to 
the safety of the ship, the insurer receives the full beneflt of it by 
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Iteing thereby saved from a larger loss. The salvage expenses being 
a-loss within the policy, and the whole being to the advaiitage of the 
insurer, it is most reasonable that the insurer should at once indem- 
nify the owner, according to the insurance agreement, and himself, 
rather than the assured, bear any risk or delay that may attend the 
recovery of indeinnity from others. 

Aside from the small fraction to be charged against the libelant 
as owner of the freight interest, the défendants hâve in fact received 
in the présent case ail the déductions to which they are entitled as re- 
spects the salvage expenses, as distinguished from the direct injury 
to the ship by sanding. The proportion of the salvage expenses 
chargeable respectively against the ship and freight and against the 
cargo, has been Judicially separated and adjudicated. Both thèse 
adjudications are binding upon the défendants as well as upon the 
libelant. The défendants in the flrst libel were by intervention 
made parties to that litigation; the other défendants must hâve had 
knowledge of the proceedings and might hâve become parties had 
they desired. The amounts payable by the cargo, as well as by the 
ship and freight, hâve therefore been fixed; and in the absence of 
auy réservations (The Col. Adams [D. C] 1!) Fed. 795) I do not see 
how those adjudications can be reopened or disregarded in any other 
proceeding between thèse parties. The libelant has paid both sums 
as thus adjudicated. No claim is made in thèse suits for the amount 
of salvage expenses paid by the libelant on account of the cargo or 
the freight. Both hâve been deducted; the cargo's share, by judi- 
cial séparation; and the principal part of the share chargeable to 
freight, by voluntary déduction of its arithmetical proportion; a 
déduction somewhat in excess of its true proportion, as the freight 
stood more closely analogous to the charges upon cargo than to the 
charges on the ship. Tliis défense should, therefore, be overruled. 

3. It is further urged that the amount adjudged to the salvors in 
the libel against the ship and freight, was based on a valuation of 
the steamer of $2,000,000, and that as the policy valuation is only 
about two-thirds of that sum, the claim for indemnity on account 
of that item against the insurers should be reduced in the same 
proportion; since that would be done, it is said, in a direct suit 
against the insurers to recover average contributions paid by the 
assured. If in such a suit that rule would apply to the New York 
practice in gênerai average, I see no reason why it should not be 
adopted in the présent cases. For although a judicial award against 
the ship stands pro tanto in lieu of an average adjustment, and, so 
far as it goes, and in the absence of any réservation, binds both the 
défendants and the libelant as to the amount to be allowed for the 
salvage services and also as to the division thereof between cargo, 
ship and freight, it is not conclusive as to the share that any or ail 
of the insurers sliould pay of the amount adjudged in the salvage 
suit. No such issue was involved in that suit, and none such could 
hâve been iutroduced into it. 

The rule on this point in England and in Massachusetts appears 
to be as the défendants contend. If fhe policy value of the ship 
is less than her contributory value adoisted in the average adjust- 
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ment, the same proportionate reti&te is made uponthe average as- 
sessment against tte ship wken îndemnity is sougHt against the iiî- 
Burer, unless otherwise provided in the policies. 2 Phil. Ins. §§ 1410, 
1479; 2 Am. Ins. (6th Ed.) p. 916; Tyser, Ins. § 239; Me Arthur, 
Ins. 72; Gow, Ins. 307; Clark T. Insurance Co., 7 Mass. 365. The 
rule on this subject, however, as on so many other points in gênerai 
average, is not nniform. Phillips expressly states (Phil. Ins. §§ 1410, 
1479) that the rule in New York is otherwise. There, he says: 

"The underwrlters contrlbute the whole amount assessed upori the subject in 
gênerai average, -whether It contributes on a value greater or less tban tbat 
at wUch It is flxed in thè policy, and eo proportlonally if one-balf, one-quarter 
or any other proportion of the value is insured. The cases seem, however, to 
be on the side of the adjuStment as stated in Boston." 

Dix. Ins. p. 44, statei the same practice in New York at the date 
of his work (1862). Phillips further observes (Phil. Ins. § 1410) : 

"There is nothing in the (ordinary) policy that favors one of thèse modes 
of construction in préférence to the Other, éach being equally consistent with 
the language of the instrument, and the préférence of one or the other being 
merely a matter of construction and the application of the gênerai principles 
of insuranee." 

In my view^ the. New York rule is most consonant with the terms 
of valued policies and with the object of a valuation, which is to 
limit both parties on the question of value. Insuraûce Co. v. Hodg- 
son, 6 Cranch, 206, 220, 3 L. Éd. 200. When the value has been 
flxed by agreement, the owner should not be compelled to stand con- 
structive insurer (in a settlement between himself and his actual in- 
surerS) of any uninsured value of his ship beyond ttie amount agreed 
on în the po-licy. Yet that is thé, précise elïect of thé English and 
Boston rule. In case of total losa, or of partial loss and repair, the 
owâer i^ held estopped from claiming beyond the agreed value. 
Thè estoppel ought to be mutual (3 Kent, Comm. 274) ; and the insurer 
who bas agreed to a flxed value of the ship, ought not to be allowed, 
in case of a loss within the policy, to reject the valuation and to re- 
duce the claim upon him on the mère ground that the vessel is worth 
more than the sum agreed upon, and that the owner should stand con- 
structive insurer as to the excess, and bear, with the actual insurers, 
a pro rata share of the loss. Such a rule is unequal and unjust, since 
it enforces the valuation as against the owner, but ignores it as 
against the insurer. If there would be some equity in f avor of that 
rule where the undervaluation was unknown or concealed, there would 
seem to be none where, as in the présent case, there can be no doubt 
that the undervaluation was known to the insurers, accepted by 
them as the basis of the contract, with presumably an increased rate 
of premium proportionate to any increase of risk incidental to the 
undervaluation. 

The New York rule was recently applied in the court of appeals 
in a very extrenie case of undervaluation (Providence & S. S. S. Co. 
V. Phœnix Ins. Co., 89 N. Y. 559) where the Sound steamer Massa- 
chusetts was valued at $75,000 and insured for that sum, lier actual 
value being $275,000. Through stranding she was damaged and 
afterwards repaired for |46,000 and her owners also paid $21,840 
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for salvage and similar services in getting her off. The insurers 
voluntarily paid the repair bill of $46,000 in full; but after a gên- 
erai average adjustment had been had, demurred to paying the full 
bill for salvage expenses on the précise ground above stated; but 
the court of appeals, reversing the gênerai term (22 Hun, 517) ad- 
judged the whole salvage also to be paid by the insurers. Had the 
insurers been entitled to a réduction either upon the cost of repairs 
or on salvage expenses in proportion to the undervaluation, as hère 
claimed, they should hâve paid only "/278 or about */ii of the $46,000 
for repairs, and the same fraction only of the salvage, instead of 
the whole of it. 

One clause of the policies also seems to support the New York rule 
as the one hère intended to be applied. It reads: 

"Average payable wlthout déduction, whether partlcular or gênerai, and no 
one-thirds new for old, to be deducted." 

The first part of this clause is new in being applied to gênerai 
average, and also in being independent of, and additional to, the 
ordinary provision for a "déduction of one-third new for old." The 
literal reading of the first part of this clause in effect is: 

"General average shall be paid without déduction." Thèse are 
apt words to exclude just such a déduction from gênerai average as- 
sessments aa is hère claimed; and I do not know of any other dé- 
duction that might be maAe from "gênerai average payable" by the 
insurer, to which those words could apply. 

Whether such be the meaning of tlus particular clause or not, 
the New York practice early and late seems settled in this regard. 
And even if the ordinary policy be, as Phillips considers it, as con- 
sistent with one construction as with the other, a long-settled usage 
, as to its construction and meaning in the place where the policy 
is issued and is to be performed, ought not to be disregarded in cases 
of ambiguity, but be deemed to supply the construction that was 
intended by the parties. 

By the ordinary rule, gênerai average adjustments are to be made 
and paid according to the law of the port of discharge; and thèse 
policies contain a clause providing that gênerai average shall be 
payable (at the option of the assured) according to the rules of the 
port of discharge; so that the New York rule must govern in this 
case. Any analogy, therefore, based upon the payment of average 
contributions by insurers at this port, sustains the libelant's con- 
tention for full payment, rather than the défendants'. 

é. The défendants further contend generally, and on the same 
ground as above stated, that as the St. Paul was valued in thèse 
policies at only about two-thirds of her actual value, the insurers 
are not liable for more than that proportion of their insurance upon 
any partial loss, whatever its amount or n;îti7re; claiming that the 
same rule of déduction that is applicable to goods, sLu Id be appliedi 
to every loss on ship also, when once the amount of the loss is uocer- 
tained. 

No doubt that is substantially the resuit of the rule applied to par- 
tial losses of goods under valued policies. The damaged goods are 
to be sold on arrivai, and the gross proceeds compared with the 
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ijiajrket yalije of sound gq(;Kis at tjieport of discharg^; and the ratio 
ofth^îlof s |o,tJie Sound value/ as JJhus àsqertained^' is- the :pr.bportion 
to Be paiû fay eacîi underwriter ûppii hispolicy. itïl^is Vfàs the rule 
applied.by! a; spécial jury of merchîtnts, , to whom Xôrd Mansfield 
submjttçd the questic>n in the léading case of Lewis v. !p.ucker, and 
which he a^terwards on rearguïnent illqstrated, ari<I confirmed. 2 
Burro,Ay%, 1167. It is pow; firmlyestablished as respects, merçhan- 
dise. Phil. Ins. § 1203; 2 Ârn, InSv (6th Ed.)^2^33i Jyser, Ins. 
§§: 215; 225; McArthur Ins. p. 247; 'Gow, Insi p. 196; Johiispn v. 
Sheddon, 2 East, 581; Tunnbv.. Edwards^ 12 East^ 488; Lawrence 
V. Insurance Co., 3 Johns. Cas. 217; Insurance Co. v. Bùckner, 5 
Miss. 63; Stanton V. Insuratice Go., 6 Miss. ' 744 ; Insurance Co. v. 
McGlashen, 54 111. 513; Francis v. Boulton, 65-Law J. Q. B. Div. 
153. This gênerai rùle las tb goods, has been recéntlyi recognized 
by the suprême court also in the casé of London Assur.'Co. v. Com- 
panhia de Moagens, 167^11. S. 171j 17 Sup. Ct. 785, 42;L.Ed. 113, 
and the same rule seemsl applidablq to partial losses of : freight when 
thé gross freight is ascertainàble. 2::Arri. Ins. (6th Ed.) ;949; Mc- 
Arthur, Ins. 236; Gbw, Ins. '202;' Griswold v, Insurance Oo., 3 
Blâtehf. ^1, Fed. Cas; Nôi 5,840; ¥&s v. Insurance Oo., 16 Gray, 455. 

The défendants conteidfîthat the saÉie rule is to be applied to ail 
partial iosses upon a ship. If ÏMa contention is sound,; it is re 
markabîe, considei'ing thé l&ng continuance and frequeney ôf valued 
policies on vessels and of partial losses thereon, that' noBuch rule 
shouia appear in the text-bookë and adjudications, but on the con- 
trary a difetinct récognition of thé différence in this regard be- 
tween shîp a:nd goods.i - ; 

In thë séttlement of'^rtial losses On goods undervalnéd policies, 
there is 'ef necessity a proportion struck between the loss and the, 
ralue bf sbtind goods in order to get at the amount payable by the 
insurer^^ but on partial loss or daniage of thë ship, no mention is 
made of any such proportion of loss to the actual value, but only 
of its ï)r6^oW:ion to the policy value. The basis of thé'defehdants' 
arguniëiit bn thiS hëad is; that "the real inquiry always lé what pro- 
portionàl J«i*t bf the sïibjëct of insurance is representëd by the 
actuàl loss," by which is meant the proportional part of the actual 
value; Tivlierëàs the authorities show that as respects vessels, the 
proportion; applied is the proportion of loss to policy valtie. 

Phillips sày8(ï*^hil- Ins. §1479): ' 

"If theship Is valued at the amount Insured, the Insurer pays in particular 
averagé the'Wholë expenéé of tëpalrs, tûôugh It is a low valuatlon; and he 
pays no ioaôre where the valilatlon. Is high." . 

: Tyser (tyser, Ins. [l8Ô4] § 218) says: . ' ' i ' 

"ïf tfie shipowner repairs the ship Insured, he Is entitled, as 'a^ gênerai rule, 
to recôyer the sum properly expended lu executing the necessàry répairs, less 
tlie ûSual allowances. If the ship is itisilred itl a valued poliby, it ihaices no 
différence whether the value :l)è a highor low. valuation of the ship." 

McArthur says (McArthiir, Ins. pp, 219, 320) : 

"ïhe underwriters are liable for such a proportion of the amount of the 
rlaim as the sum insured bears to the policy value, * * * but an alter- 
^ative mode (the ship beiiig unrepalred) is to cotnpare the value of the ship 
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before with lier value after the accident causing the damage, the différence 
being tbe amount of the underwrlters' liability." 

Arnold says (2 Arn. Ins. [6th Ed.] p. 940): 

"The nile, tliert'fore, for adjusting a particular average loss on the ship Is 
very simple, namely, that in open pollcies, the underwriter pays the same pro- 
portionate part of the sum he has agreed to insure, as the damage, or the ex- 
j)ense of repairing it, Is of the ship's value at the commencement of the risk; 
in valued policies, he pays the same proportion of the valuation in the policy" 
(i. e. the proportion of the damage to the policy value). 

Gow (Gow, Ins. [1894] p. 207) says: 

"In indemnifying the assured for particular average on shlp, the damage is 
estimated by a metliod whieh from its nature is usually inapplicable to other 
interests. * * * xhe measure of liability for particular average, is the cost 
of sach repairs as will put the vessel in the same state of etficiency as she was 
in before the accident. They are apportioned over the Insured value of the 
ship, each underwriter paying the same amount that his subscrlption bears to 
the insured value of the ship. No account is taken of the actual value of the 
ship as distinguished from the insured value, ships being treated differeutly 
from goods in that respect." 

In onlj a single case, yiz., that of Ktman v. Insurance Co., 9 Q. B. 
Div. 192, hâve I found it intimated that a partial loss on a ship, 
should he adjusted as upon a loss on goods. The case, however, 
Avas qnite exceptional; for the ship, instead of being repaired, was 
sold by the assured for nearly her full actual value, and the insurers 
had offered to pay the residue; so that the only question before 
the court, was whether after ha ving made such a sale, being actually 
indemnifled in full, the assured coidd recover an excess up to the 
fui] amount that repairs would hâve cost, if made; and it was held 
that he could not. Lindley, J., in directing the judgment below, 
seems to adopt the same rule applied on a sale of goods upon a 
partial loss. But the judgment actually entered seems to hâve been 
quite différent, and in accordance with the usual rule as to vessels, 
viz. for the payment of the owner's whole loss up to the policy 
value; whereas the rule as to goods would hâve allowed but ''/*o 
of that loss. For on appeal to the court of appeal, Jessel, master 
of the roUs, says with such careful speciâcation as to preclude any 
misunderstanding (page 204): 

"The underwriters are willing to pay the vrhole of the loss actually incurred 
by the owners, yiz., the différence between the value of the ship at the port 
of departure for the voyage, viz., £4,000, and the amount of the net proceeds 
of the sale after deducting therefrom the amount actually expended for (the 
previous) repairs, and this. as I read the judgment, is what they are to pay." 

Cotton, ù J., says (page 215): 

'The judgment of the court below has given the plaintiffs only the différence 
between the value of the shlp in its uninjured state, and the sum realized by its 
sale, after deducting from this latter sum the cost of the (slight) repairs whieh 
were in fact done;" 

— Whereas according to the rule applied to goods, the judgment as 
above stated, would hâve been for but *'/*" of th^t différence. 

Ail the judges on appeal repeatedly state in effect what Lord Jus- 
tice Cotton several times repeats: 

"As a gênerai rule, where there Is a partial loss in conséquence of Injury to a 
vessel, by reason of périls insured against, the insured is entitled to recover 
the sum properly expended lii executing the necessary repairs, less in each case, 
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where tjie vessel was not at the time o( the injury a new one, theiusual allow- 
ance of one-thlrd for old; • * <^ : thj^i sjims expended ip I?^p£^lring * * * 
are damages sustained by reason of the pçïUs insured against * * * and the 
insured Is entltled by way of indemofty to the cost so Insured." Pages 215, 
216, 204, 208. . 

THs is the same rule long recogaized by tte text-books. 

Frpm the opinion of Brett, L. Ju, it further appears that that case 
was twice argued in the court of appeal, and that on the second 
hearing the contention that ships and goods were subject to the 
same Fule on a partial loss, which was flrst contended for, was aban- 
doneâ. He further states that the rule of computation adopted by 
Lindley, J., was an innovation; while the toaster of the rolls states 
that he floes not concur in ail the reasons assigned by Lindley, J. 
Page 205» Considering thèse circumstances, the rule as laid down 
by ^the seTea-al judges on appeal in the expressions above quoted, 
amounts to a deliberate rejection of the rule applied to goods, and 
an adhérence to the long-existihg rule as stated in the text-books in 
the case of partial loases on ships. 

In the subséquent case of Marine Ins. Co. v. China Trans-Paciflo 
S. S. Go., 11 App. Cas. 590, a valued policy, Lord Herschell, Ch., 
referring to the case of Pitman v. Insurance Go., states and adopts 
as his own the opinion "of ail the judges" of the court of appeal, that 

"Wbëré there Is a partial loss in conséquence of injury to a vessel by périls 
insured agalnst, and the ship Is actually repaired by the shipowner, he Is entl- 
tled as a : gênerai rulè to recover the sum properly expénded in executing the 
necessary repairs, less the.usual allowances" (i. e. one-third new for old). 

And Fry, J., states the same rule in the court of appeal. 11 App. 
Cas. 582. ■'■ . 

In the previous case of Lohre v. Aitchison, 2 Q. B. Div. 501, where, 
the Tessel was repaired, thé rule applicable to damaged goods, as I 
understaûd the facts (page 506), would hâve been satisfled with a 
payment of 84 per cent, on the policîes; but thè assured, having re- 
paired his vessel, as he had a légal right to do, was decreed to be 
entitled to recover the expehse of his repairs up to the amount in- 
sured by the policy, though the policy value was but ^^/ib of the 
full value of the ship; and this was afflrmed in the court of appeal 
and by the house of lords (3 Q. B. ï)iv. 558; 4 App, Cas. 755). 

In rejecting the nile applicable to goods, Lush,, J., says (Lohre V. 
Aitchison, 2 Q. B. Div. 507-^509): - r 

"If ships were kept merely for sàïé, It might reasonably be contended that 
the same principle should be applied which la applied to damaged goods. But 
a ship is intended to be used for profit, ihe owner is In many contingencles 
bound to repair. He bas alwayg, the rigM to repair, and it is in the contempla- 
tion of both parties that if damage hapïiiris Xhe ship will be repaired if it is 
*^OTtli the eoSt. ' If, instead of repalrlîig, the owner chooSes to sell the ship 
in her damaged condition, he fixes his loss at the différence betweén what she 
was worth {(.ti the icommencement of the tJsk and what: ;9he sold for. But i£ 
he elects to repa.ir, the loss ,1s ascertained by the cost o^,the repairs, less a 
proper déduction' on account of haviog néw timber for old. Nothing short of 
tïïlis woùld be- an indemnity. • * * The contract is Ùbt to pay £1,200 in 
the event of a total loss only, and a smaUer smn if the loss is only a partial 
one. If t^iia had( been the intention it should hâve been so expressed. , What 
the underwiilter: engages to pay is any .loss which the assured may incur from 
the périls aswçed against, not exceeding the specifiéd amount." 
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In the same case in the house of lords (4 App. Cas. 755, 762) in 
affirming the judgment of Lush, J., Lord Blackburn says: 

"The parties to a policy of insuranoe on a ship tacitly agrée that in case 
of repairs fairly executed to replace damages (by sea périls), the loss shall be 
estimated at % the cost of the repairs" (i. e. deducting one-third new for old). 

In the récent case of Providence & S. S. S. Oo. v. Phœnix Ins. 
Go., 89 N. Y. 559, above cited, the saine rule was adliered to. Four- 
teen insurance companies were there the insurers; and, as above 
stated, they voluntarily paid the full repair bill of |46,000, instead 
of about |12,500, which, according to the défendants' contention, 
would hâve been ail for which the insurers were liable. 

Considering the very great undervaluation in that case (viz., 
175,000 as against |275,000, the actual value), the large number of 
companies involved, and the great différence in the resuit of the 
différent modes of ascertaining the sums payable by the insurers, 
that case affords the strongest évidence that the rule as above stated, 
is perfectly understood among insurance companies themselves to 
be the true construction of the policy, and the measure of their lia- 
bility for a particular average loss in valued policies on a ship. See 
Bradlie v. Insurance Ce, 12 Pet. 404, 9 L. Ed. 1123. 

This rule, therefore, seems to me as flrmly established as any point 
in the law of marine insurance, — that insurers pay for a particular 
average loss to a ship in the proportion that the loss bears to the 
policy value, and not in proportion of the loss to the actual value, 
as the défendants contend. That rule must be followed hère. It 
manifestly applies to the damage to the hull from loosening rivets, 
etc., but is subject to such déductions, if any, as the memoranda 
attached to the policies provide. 

The same rule must als« apply to any other damage or loss to the 
ship that is within the policy and covered by the express contract 
to insnre against sea périls and against other kindred périls cov- 
ered by other clauses in the policy. The fact that such other losses, 
when expressly covered by the policy, may be a subject for gênerai 
average adjustment and contribution, has no bearing on the insurers' 
liability, or the aniount of it; but only serves to give them a right 
of subrogation as above stated. 

In the case of Providence & S. S. S. Co. v. Phœnix Ins. Co., supra, 
it was assumed in the décision at gênerai term (22 Hun, 517) that 
the insurers were liable for the repairs without référence to the 
actual value of the ship. Barrett, J., in delivering the opinion, seeks, 
however, to distinguish the salvage expenses from the repairs to 
the vessel, saying (page 523) : 

'■The fallaey of the plaintifC's position with regard to it (i. e. the salvage 
expenses, including certain average contributions paid by the plaintifC for a 
jettison of a part of the cargo during the salvage opération. See statement ot 
facts in Mr. Evarts' argument. Cas. Ct. of App. vol. 618) consists in treating 
the expendlture in question as damages resulting directly from the périls in- 
sured against. They thus put this expendlture upon precisely the same footing 
as that incurred for the repairs necessitated by the accident; and, upon tie 
same prinoiple, claim full Indemnity therefor. This is an erroneous view of 
the underwriter's engagement. Primarily he agrées to pay for the loss of the 
thing insured, or some part of it. That, of course, would eover the repairs. 
There, however, the liability would stop, but for the 'sue and labor' clause, 
100 F.— 21 
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and tte conttact to pay gênerai average. The latter engagements are entlrely 
distinct from the direct liability for damages occasioned by the périls insured 
against. They are simply undertakiûgs to coiitribute— that Is, tô bear a due 
proportion' of the expense." 

While ifull liability for repairs js thus conceded, it is assumed that 
necessary gênerai average losses and expenses for salvage, are not 
covered by the insurance against sea périls and other périls of a 
kindred character, but only by the sue aîid labor clause — contrary 
to the décision of the house of lords in Aitchispn v. Lohre, supra. 
In continuation it is further said: 

"It is clear then, that the deferi(Jant8 are only bound to eontribute to the 
expense incurred in getting the stôàrner off. It is equaily clear that their con- 
tribution should be proportionate t6 thé value of the st«uner, as flxed in the 
policy. * * * The truth is that the plalnlâfls were their own insurers to 
the estent of $200,000. tlpon that ;a,mount they are bound to eontribute. 
• * * If, therefore, that wliiçh is really saved by the sacrifice or expendi- 
tnre is sômething more thah the jpolicy value of the thihg insured, the expense 
must be divldéd ratably betweèh the value saved to thé Insurer and the value 
saved to the assured, or to some third party." 

As respects the obligation of the insurers to pay the whole of the 
ship's shârè of gênerai average expenses and losses, the above quo- 
tations State the kernel of thé défendants' contention, namely (1) 
that; thé insurers may prove that the ship is T^^orth more than the 
sum agreed, and thereupoû charge the owner as coiistructive insurer 
of the exèess in value, and consèquently -bound to eontribute ratably 
with the insurers, in diminution of the latter's liability; and (2) that 
thèse charges come under thé sue and labor clause only; by which 
the insurers agrée only "to coiitributé according to the rate and 
quantity of the sum hétein insured" ; whicH the défendants interpret 
to mean in proportion to the actual value of the ship, instead of 
the value agreed upon in the policy, which is what is meant in the 
passage quoted from Pottér v, Insurance Co., 3 Siimù. 27, Fed. Cas. 
No. Il,3â5. 

Both thèse contentions hâve been in efiect overruled in the house 
of lofds; the former, in Aitchison v. Lohre, supra; and the latter, 
in Irving y. Mànning, 6 Man., <î. & ^. 391, in which it was said they 
were ail of the opinion that the true meaning of the valuation clause 
is not for the purpose of ascertainii^g whether there is a total loss 
or not in référence to thé cost of repaies; but that it means only 

"That for the purpose of ascertaining the amount of compensation to be paid 
to the assured, when the loss has happened; the value shall be taken to be 
the sum flxed, in order to àvoid disputes as to the quantum of the assured's 
Intsrest. * • • In a valued policy, the agreed total value is conclusive." 

In the case of Insurance Ass'n v. Armstrong, L. E. 5 Q. B. 244, 
Lush, J., says: 

"The assured is aaot at libérty to say It l8 worth morç. He is bound by that 
amouiit. It is for the purpose of avoiding ail question about the value that the 
parties agrée to, fix that amoijnt, and for that purpose, therefore, of adjusting 
the rights under that policy, both the parties are bound by that value." 

And this rule seems to hâve been approved and applied in the case 
of The Potomac, 105 U. S. 630, 634, 635, 26 L. Ed. 1194. 

The gênerai term in the case of Providence & S. S. S. Co. v. Phœniî 
Ins. Co., above quoted, charged the owner as constructive insurer, 
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because he had in faet a large "quantum of interest" in the ship be- 
yond the policy value; and on that ground it released the insurers 
from a large part of the gênerai average expenses. The court of 
appeals in accordance with the latter décisions, and rightly, as I 
think, notwithstanding the présent défendants' complaints, reversed 
the gênerai terni décision, on the ground that the insurers were 
estopped by the valuation from raising that question. 3 Kent, 
Comm. *274; Insurance Oo. v. Hodgson, 6 Cranch, 206, 3 L. Ed. 200. 

No doubt if some other thing than the thing insured, was bene- 
fited by the salvage, it should pay its équitable share. That is the 
simple law of gênerai average adjustment. In ail the cases hère 
oonsidered, the thing insured is the whole vessel, not simply a dis- 
tinct aliquot part of it. What is valued in thèse policies, is not a 
certain fraction of the vessel, as of a part owner, but the whole 
vessel, and the entire quantum of the interest of the libelant, which 
owed the whole of it. The insurers are, therefore, estopped from 
claiming that, as respects the ship, any other or larger interest than 
that which they valued and insured, was benefited by the salvage 
service. 

5. In cases of partial loss, the différent rule applied to goods and 
freight from that applied to ships, has not arisen from any theoretic- 
al or even logical construction of the policy; but from practical 
considérations, having référence to the différent purposes in insuring, 
the différent circumstances of the subjects of Insurance and the évi- 
dent différence in the appropriate measure of indemnity. 

The reason assigned by Lord Mansfleld for the rule as respects 
goods, was in order that the proportion of the insurance chargeable 
to the insurers on a partial loss, might be the true proportion of 
the merchant's actual loss by the sea péril, and not fluctuate with 
the market price or profits, but be the same proportion, whether 
the goods came to a rising or a falling market. See, also, 2 Am. 
Ins. (6th Ed.) pp. 928-933. 

Thèse reasons hâve little or no application to ships. Ships are 
not employed as merchandise, nor insured as such; but as carriers. 
If damaged, they are not expected to be sold, but to be repaired for 
continued use by the owner, or for the necessary completion of the 
voyage. Nor is there any such usual market for vessels as for goods, 
by which thé loss or damage could be fairly ascertained by a sale; 
nor could sales of damaged vessels be ordinarily made or rej[uired, 
without great préjudice to ail concemed — to the underwriters as 
well as to the assured. See per Brett, L. J., in Pitman v. Insurance 
Co., 9 Q. B. Div. 207. In fact, to require a sale of the ship on every 
marine accident, would be destructive of commerce. The absolute 
right of the owner, therefore, to repair the damage, is a commercial 
necessity; and it is perfectly established. 2 Pars. Mar. Ins. 337; 
2 Arn. Ins. 1001; Humphreys v. Insurance Co., 3 Mason, 429, Fed. 
Cas. No. 6,871. The policy by its terms requires the insurer "to bear 
ail the loss and damage that may corne to the ship by sea périls," 
within the limit of the value named in the policy; and hence the re- 
pairs necessary to make the ship as good as bef ore are evidently the 
proper measure of indemnity. See per Lush, J., in Lohre v. Aitchison, 
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supiai, and per Brett» i*; J*, in Pitiaan v. lûsurancei C<^„ 9 Q. B. Div. 
208, 209; Bradlie T..Insuraj}.ce .Oo., 12,iPet. 878, iHy^.UM. 1123. 

With goods op fneigbt the case is difEçrent. SuppQse (1) that A. 
at Demarara SWps SS) iogsheads of iBugar, the?e ^ortli f 5,000; B. 
insures it for f 4,000, thepoUcy value; t>pn the voyage to New York 
lialf is lôst by sealperils,and half arrives; sound; manifestly B. should 
pay 12,000, half the policy value. Nobody ever heard, says Phillips 
(Phil. Ins. p. 18> ;§ 1203), of any différent adjustmentiin such a case; 
that is indemnity for the loss at th^ .mte of the agreed value; and 
similarly as to the ilosâ of any otheP:ali<ïii!w>t part of tiie cargo insured. 
But (2) if insteai of îbeiag pa,rtly 'lost, aH the sugar is damaged, so 
that on arrivai it Kells for onerhalf the market price of sound sugar, 
the case is not altered pecuniapilyji M^.in that viçw, the payment 
of half the inSured value or |2,000, as'before, seejns to be a reason- 
able and satisfactory indemnity. Yet by reasomesE the state of the 
New York market^ the damaged sugar^ selling at hftlf price, may 
brii^ in one case |4j000; and in another case, but ^1,000; so that 
the merchant in the former event WDhlfl; lose nothiijig on the policy 
value, but would in fact lose |4,000 through sea damage; while, in 
the làtter casé, he would lose fSjQOOon the policy value, and «nly 
H,000 through sea périls, Thèse; différent résulte would arise from 
a flùctuating market and variable pnofits^ oeitïieriofwhich do the 
underwriters insure. Neither the>iiusur$r nor the assured should 
gain or lose fw»m such accideiitaliciriGunistances. Thèse éléments 
should, therefoiEe,',bei eliminated; and this may be done by taking 
the proportion of loss to the sound .value as aseertained by a sale 
at the place ofdischarge, and theiH taking that s^jne proportion of 
the policy value, which will; give the amount tp be paid by the in- 
surers pro rata, reckoniug the owner as constraKftiyiÇ insurer for any 
uninsured part «of the policy value. This^ruleof proportion" gives 
the sâme resuit as xn the case first above put, of a total loss of the 
same proportion of the cargo, as a fair and appropriate indemnity 
indépendant of the fluctuations of the market. Such was the rule 
of Lord iJansfleld's spécial jury of merçhants, which has held its own, 
not because it was a strictly logical construction of the policy, but 
as giving au easy praetical solution of a difflcult question of adjust- 
ment under divers circumstances, and one that is prpximately exact 
when the policy value is the true valuation,. as it wa^ formerly sup- 
posed,to be. 3 Kent, Conam. •273. The inequalities arising under 
this rule hâve mainly grown out of the comparatively modem prac- 
tice of excessive undervaluatioh or overvaluation. 

It is a curions resuit of this rule of adjustment, however, that the 
policy value has no bearing upon the settlemeût of the amount to be 
paid by each nnderwriter, but only upon the amount of insurance that 
may be lawfully.taken out; since each policy, up to the valuation, will 
pay by this rule the same amount, whether the valuation is high or 
low. Overvaluation in the policy, indeed, authorizes overinsurance 
to the same extep^t, if not fraudulent; because the insurer is estopped 
from assertinfe any excess in the valuation. The owner, if insured 
above the actual value (rf his goods, will thereby realize from the in- 
surers more thàn his aotual loss. But the mode of settlement on each 
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policy is precisety the same as upon an open poliey; that is, to pay 
the same proportion of the insurance, that the loss bears to the sound 
value; and if any one policy does not insure more than the actual 
value, which rarely happens, it will pay the same amount that it 
would pay if the policy were open. Ilence the maxim as to goods, 
that "a partial loss opens the policy," which to the above extent is cor- 
rect.* The only effect of a valuation of goods or freight in the policy, 
is on the one hand to flx and limit the owner's right of recovery on à 
total loss; and on the other hand, to détermine his right to insure 
up to the A-alue named, and his corresponding obligation, as con- 
struetive insurer, for so much of the policy value as is not otherwise 
insured; and as I hâve said above, the insurers are estopped from 
claiming that his obligation as constructive insurer extends be- 
yond that limit. 

On partial losses of freight insured on valued policies, the likeness 
to partial losses on ships is less remote. Biit there is no damagie to 
freight, and no sale of it, though there may be charges against that 
interest; the actual freight and the lost freight are both usuaUy 
known and flxed directly in tenus of money; whatever is lost is a 
deflnite arithmetical proportion of the whole actual freight list; so 
that lost freight is usually strictly analogous to a total loss of a cer- 
tain proportion of the whole number of hogsheads of sugar insured, 
as in the case flrst above put; and in such cases that same proportion 
of the insurance, is the iudemnity manifestly contemplated by the 
parties. Each insurer pays that proportion of his own insurance. It 
is the same proportion that would be adjusted upon an open policy. 
If the whole policy value is covered by policies, the owner wiU thereby 
receive full payment of his loss, according to the rate of the policy 
valuation; if less than the policy value is insured, the owner, as con- 
structive insurer, bears the deflciency. There are some peculiar con- 
sidérations, moreover, affecting valued policies on freight, which it is 
not necessary hère to consider. The important and instructive case 
of Griswold v. Insurance Co., 3 Blatchf. 2-31, Fed. Cas. No. 5,840, was 
a case of large overvaluation, where, as I flnd froni the files of the 

1 NOTE. If V represents the policy value of goods ; s, the pound value at 
port of dlseharge; d, the différence or loss as ascertained by sale, and p, the 
amount insured by any particular policy, then each underwriter by the above 

d P d 

rule must pay — x v x — ■ = — ^p. Thls shows that the amount payable on 

s V s 

any valid policy is independent of v, the policy value; and that the insurer 
pays the same amount on his policy whether the valuation is the actual value, 
(equaling an open policy) or higlier or lower. If B., in the cases above put, in- 
sures for $2,000 instead of $4,000, the insurer pays the same sum. viz. .$1,000, or 
half his insm-ance upon a loss of one-half of the actual value of the goods (s) 
whether the policy value be $4,(KK) or .$10,000. This is because the insurance 
Is never higher than the policy value, and because the owner is by law held to 
be constructive insurer for so much of the policy ■\"Wue, (or of the actual value, 
if the policy be open) as is not covered by the underw'riters. It is often 
said that the proportion of loss is applied to the policy value; but this is imuia- 
terial — it has no bearing on the resuit If the valuation and the whole insur- 
ance exceed the real value, each policy pays the same proportion still, but more 
In the aggregate than upon an open policy, because they insure for more, 
whether the excess in valuation over the insurance is greater or less. 
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circuit court, the freight W£(S stalued in the policy at $12,000 for the 
outward voyage, and $30,000 for the homeward voyage; and on the 
latter a full cargo was taken on board, with freight for about two- 
fliths of the valuation." .,, , 

This rule as to goods and freight has been so loRg established as to 
form one of the implied tenus of the policy. When the valuation 
varies grea,tly from the true value, the resuit is indeedi a wide de- 
parture from the literal agreement of the policy to bear the loss 
arising ffom sea périls; but considering that no great variation in 
the policy value fom the true value can ordinarily take place except 
vrith the, knowledge and consent of both parties, each may well be 
held to abide the resuit of his yenture, aceordîng to the conventional 
rule of adjustment. But this rule as to goods and freight, adopted 
upon grounds not applicable to ships, and liable to départ so con- 
siderably from the reading of the policy, should not be extended to 
ship's losses, to which it has never been applied. 

The libelant should hâve a decree for the sums claimed with costs, 
less such déductions as above directed for charges against the freight 
interest owned by the libelant, as may be detennined upon a référence 
in case the parties do not agrée thereon. 



GROTHOAR V. LBWia 

(Circuit Court of Appeala; Flfth Circuit. February 28, 1000.) 

No. 857. 

L Sheriffs— Weonoful Levt— Dismantung Ship. 

A schooner injured in a storm during a voyage unloaded her cargo, and 
went into a shipyard for repairs, and while there was further injured by 
another storm, whlçh drove her on the sïïore in the yards. While so 
lying,, défendant, as shèriff, entered upon her, eut off her spars, tore down 
her rlgging, ànd removed the same, together with her fumiture, for the 
purpose of levylng a writ of attachinent upon the parts so removed. Held 
that, so long as the shlp reinained in a condition to be repaired, she was 
an entirety, consisting of her hull, tackle, apparel, and fumiture, and the 
aets of the défendant In àismantling her constituted an unjustifiable tres- 
pass. 

2. Same — ^Action fob Tbespàss. 

In an action to recover damages for sucb trespass, where there was évi- 
dence tending to show that the shlp could hâve been repaired at a rea- 
eonable cost, such question was one for the jury. ^ 

In Error to the Circuit Court of the United States for the Southern 

District of Mississippi. 
This action was comraenced with the folio wing déclaration: 
John Grothgar, of the cïty of Galveston, a citizen of the state of Texas, 

plaintifC, complàlns against Frank H. Lewis, of Scranton, in said district, a 

» NOTE. In that case tHe livhole actual freight on the return voyage was 
112,795.31; had the freight been insured by the underwriters to the full policy 
value of $30,000, the assured upon his actual partial loss of less than $5,000 
of the freight would bave reeovered by reason of the great overvaluatlon up- 
wards of $12,000; whereas by the rule as to ships he Wôuld hâve reeovered 
only Indemnity for his actual loss, each insurer paying in proportion of such 
loss to the policy value. 
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citizen of the state of Mississippi, défendant, in a plea of trespass on tlie case. 
Whereas, heretofore, to wit, tlie 20th day of August, A. D. 1893, plalntifC was 
owner of and possessed of a certain good schooner, called "Fairwind," of 
serenty-nine tons burden, togetlier witii ail her masts, spars, booms, sails, 
anchors, chains, putnps, running rigging, standing rlgglng. Unes, ropes, haw- 
sers, blocks, yawl, apparsl, and furniture, of great vahie, to wit, four tliousand 
flve hundred dollars; and plaintifl: caused sald schooner to be fully victualed, 
provisioned, and equipped, staneh and strong, to carry a certain cargo of lum- 
ber and box shooks from iloss Point, in sald state of Mississippi, to San Juan 
Boutista, in the republic of Mexico, and said schooner arrived at Moss Point 
aforesaid, and received said cargo, to wit, 72,346 feet (board measure) of lum- 
ber and box shooks, to be carried thence to San Juan aforesaid, freight pay- 
able on the proper delivery of said cargo at the rate of thirteen dollars per 
thousand feet (board measure), and on, to wit, August 29, A. D. 1893, said 
schooner, with said cargo on boarl thereof, set sali and dcparted from Moss 
Point aforesaid, bound to San Juan aforesaid, to earn freight for that voyage, 
the sum of nine hundred and flfty-two dollars and twenty cents. That after- 
wards, while said schooner was proseeuting said voyage, to wit, September 6, 
A. D. 1893, she encountered a violent storm and tempest in the Gulf of Mex- 
ico, which split her mainsail and broke her mainmast, and she was sailed baek 
to Moss Point aforesaid, and arrived there with ail her said cargo on board 
thereof, w^ithout any damage or injury, excepting only her split mainsail and 
broken mainmast, ail of which damage and injury could and would hâve been 
repaired at an expense not exeeeding two hundred dollars. That the master 
of said schooner caused said cargo to be unladen at Moss Point aforesaid, but 
retained the custody thereof, for the purpose of reloading the same so soon as 
the necessary repairs to said schooner could be made and completed; and, for 
the purpose of procuring a new mainmast to be put in place of that which had 
been broken, he navigated said schooner, with ail of her said masts, spars, 
booms, sails, anchors, chains, pumps, running rigging, standing rigging, Unes, 
ropes, hawsers, blocks, yawl, apparel, and furniture, from Moss Point aforesaid 
dowu the Pascagoula river to Seranton aforesaid, and made her fast to a cer- 
tain place, known as "Frentz's Shipyard," to put into said schooner a new 
mainmast, and to make her staneh, strong, and seaworthy, to retake her said 
cargo at Moss Point aforesaid, and to résume her said voyage to San Juan 
aforesaid, and to earn said freiglit money, to wit, nine hundred and fifty-two 
dollars and twenty cents; and said schooner there remained, with ail the 
things above mentioned and described on board thereof (the same being part 
of said schooner), until, to wit, Oeîober 3, A. D. 1893, at which last-mentioned 
date a great storm and tempest cast said schooner, with ail the things above 
mentioned on board said schooner, ashore on the east bank of the said Pasca- 
gonla river; and, after said tempest abated and said waters subsided, she 
rested easily and safely, with ail the things above mentioned on board said 
schooner (the same being part of said schooner), a short distance from the said 
waters of said river. Her torefoot rested on one of the ways in said shipyard, 
and her stern rested a short distance, to wit, ten feet, from .the waters of said 
river, frOm which place she could and would hâve been easily and safely lifted 
and launched into the said Pascagoula river, at an expense not exeeeding four 
hundred dollars. That, in being driven by said tempest on the shore of said 
Pascagoula river, her rudderstock was broken. and a small part of her port 
bulwarks, to wit, six feet thereof, were stove in, ail of which could and would 
hâve been repaired at an expense not exeeeding one hundred dollars, and she 
could and would hâve been made staneh, strong, and seaworthy, and could and 
would hâve been launched into the waters of the said Pascagoula river, at an 
expense not exeeeding the several sums of money above mentioned, amounting 
in ail to the sum of, to wit, six hundred dollars, if plaintlft' had not been pre- 
vented from repairlng and launching said schooner as hereinafter stated and 
set forth. 

That, afierwards, to wit, October 19, A. D. 1893, plaintiff being indebted in 
tlie sum of two hundred sixteen dollars and forty-one cents to one C. H. AUey, 
of Seranton aforesaid, the said C. H. Alley caused a certain writ of attacbment 
to issue out of the circuit court of Jackson county, in said state of Mississippi, 
against the plaintiff's real and personal estate, to satisfy the said debt, and the 
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said writ of attacliment was. thei} and there delivered to tlie défendant, as the 
sherlfC of said Jackson comity,ior Ulm to exécute the. same according to law; 
and then and there the plalntlffl owned no property, of any kmd, name, or 
nature, ^itliln the said county of Jackson, but the said sehooner Fairwind, 
her liull, masts, spars, booms, sails, anchors, cliains, pumps, running rigging, 
standing rigging. Unes, ropes, hawsers, blocks, : yawl, apparel, and furuiture, 
ail belng. then on board said sehooner, formlng and constitutlng the said 
stbooner iqalrwlnd; and the défendant; then and there entered upon said 
sehooner, as she lay as aforesaid at said Frentz's Shipyard, to exécute said 
wi'lt of attachment; and then and there It beeame and was the duty of the 
défendant so to exécute said writ of attachmeni as not tp unnecessarlly Injure 
the plalntlff, nor to unnecessaxily cause loss or, damage to plalntlffl. ïhat It 
was defendant's duty to attach and seize ail the hull, masts, spars, booms, sails, 
ajjchors, chains, pumps, running riggipg, standing rigging, Unes, ropes, haw- 
sers, blocks, yawl, apparel, and furniture of said sehooner en masse, and to 
take care of and keep the same together on board said sehooner safely and 
securely, exercisiug ail due and reasonabie eare and caution to prevent injury 
to the hull of said sehooner, and to ail and any of the things above mentioned 
and desoritied, to answer the said demand of the said 0. H. Alley. But de- 
fendant, well knowing that if the said schooner's said sails, booms, spars, 
standing rigging, running rigging, Unes, hawsers, ropes, bloeks, pumps, anchors, 
chains, topmasts, jib boom, and dead-eyes were disunitçd, sundered, detached, 
and severed and retpoved from said schooner's hull, the mère severanee thereof , 
and the mère taking out and carrying off the said sails, booms, spars, standing 
rigging, running rigging. Unes, hawsers, ropes, blocks, pumps, anchors, chains, 
topmasts, jib boom, dead-eyes, apparel, and furniture, would greatly depreeiate 
the value of ail the said things above mentioned and desçribed, and cause them 
to be of little or no value; and the défendant well knew that, offering said 
things above mentioned for sale at public auetlon after severing them aud 
carrying them away from said schooner's hull, the priée to be obtained for them 
vyould be insigniacant, and the value thereof would be destroyed and lost to 
plaintifC; and the défendant also well knew that strlpping the hull of said 
sehooner of ail her said sails, booms, topmasts, jib boom, running rigging, 
standing rigging. Unes, ropes, hawsers, anchors, chains, blocks, pumps, outflt, 
and furniture, would so greatly reduce the value of said schooner's hull as to 
cause said schopner's hull to be of so little value as to prevent plaintifE from 
obtaining crédit or money to repair and launch said hull of said sehooner; and 
nptwithstanding défendant well knew the conséquences of hls acts, aud not- 
\yithstanding he well knew that he would injure, oppress, and ruln plaintiff, 
the défendant did on the said 19th day of October, A. D. 1893, enter upon said 
sçbooner, and eut and chop off her jib boom, unrig her fore-topmast and main- 
topmast, eut ail ropes that made said booms and spars fast to said schooner's 
masts, out and unreeve ail her running rigging, standing rigging, pull out ail 
her pumps which had been tastened in said sehooner to keep her free from 
water, unbended and, took down ail said schooner's sails, to wit, mainsail, 
main-topsail, foresail, fore-topsail, staysail, jib, jib-topsail, and flying jib, 
pvill.down ail her halyards, unship ail anchors and chains, and put the same 
(that is to say, everything of every name and nature constitutlng said schooner's 
putfit and equipment, including cabin furniture, kitchen utensils, and cooking 
sto.ve) into wagons, and carried them away from said sehooner, against the 
■P;rotest of 0. R. Harms, the master of.said sehooner and plaintiff' s agent in 
that behalf: and then ftud there the défendant left the said schooner's bare 
•h,Jiill at the place wbci-e said winds and tempest had cast her, and then and 
ttiere said hull of i*aid sehooner, and the said sclaooner's sails, booms, topmasts, 
running rigging, standing rigging, anchors, chains, ropes, hawsers, blocks. 
Unes, apparel, and furniture, above mentioned, beeame and were vvholly lost 
tp, plaintifC. 

And the plaintiff especially avers that, in pursuanee of the power granted 
by-, défendant by said circuit court to exécute said writ of attachment, the 
défendant entered upon said sehooner, and that eo instanti défendant levied 
said writ of attachment upon said schooner's topmast, booms, sails, ropes, 
hawsers. Unes, anchors, chains, and pumps* or upon any part thereof, the said 
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attachment and levy thereof became and was in law a levy upon the sald 
schoouer's huU, beats, anehors, chains, sails, spars, booms, tackle, apparel, and 
furniture, and upon ail things appurtenant tàereto, en masse, and that posses- 
sion of said scliooner's hull, boats, ancbors, chains, topmasts, spars, booms, 
tackle, apparel, and furniture, and ail things appurtenant to said schooner, 
by virtue of said levy, vested in said défendant; and then and there It became 
and was the duty of saîd défendant, as sherifC aforesaid, to watcb over, guard, 
défend, and take care of the sald hull, masts, topmasts, booms, boats, anchora, 
chains, pumps, hawsers, ropes, blocks, running rigglng, standing rigging, dead- 
eyes, tackle, apparel, and furniture of said schooner, and ail other things 
appurtenant to said schooner, nntil plaintilï proeured, or failed to procure, as 
provided by law, the release thereof; and, if plaintilï failed to procure the 
release thereof as provided by law, then it became and was the duty of de- 
fendant, as sherilï aforesaid, to apply to the said circuit court for orders to 
sell the said schooner, her hull mast, topmasts, booms, boats, anehors, chains, 
pumps, hawsers, ropes, blocks, running rigging, standing rigglng, dead-eyes, 
tackle, apparel, and furniture of said schooner, and ail things appurtenant 
to said schooner, and to sell the same en masse, and ail together, and iiot 
sépara tely; but the défendant wholly disregarded and neglected bis said 
duty, and willfuUy stripped the said hull of the said schooner of everything 
that could be taken and lifted out of the hull of the said schooner, and carried 
the same away to some place or places unknown to plaintiff, and défendant 
neglected to take any care of said hull of said schooner, or to place any person 
to watch or guard said hull of said schooner, although by taking possession 
of the schooner and carrylng away parts thereof he became responsible for 
the whole; the seizure and conversion of the schooner being complète when its 
necessarj' equipments were appropriated and dissevered from the hull, which 
could not be dismantled wlthout impairing the value and usefulness of the 
schooner, rendering the schooner unavailable for the purposes for which schoon- 
ers are constructed; the fact being that the varions parts of vessels, such as 
the hull, rigging, tackle, sails, and equipment, are so related each to the 
other that they are capable of being used, and are so valuable only when used, 
together as a complète vessel. Plaintilï therefore charges that the levy and 
seizure made by défendant was in fact a trespass upon, and a wrongful appro- 
priation and conversion of, ail of said schooner, and as a conséquence of such 
levy and seizure the défendant was legally bound to use ordinary and rea- 
sonable care for the safe-keeping and préservation of the entire schooner, her 
hull, tackle, apparel, and furniture, to the end that no unneeessary damage, loss, 
or sacrifice might be sustained by plaintiff; but this duty défendant, through 
neglect and a reckless disregard of plaintilï's rights, failed to perform, in 
that he allowed the hull of the schooner to remain unguarded and uncared for 
at the place where she lay when despoiled by him, and he allowed other per- 
sons to trespass thereon and to exercise control thereof, ail of which \yas due 
to defendant's fault and omission of duty, and which fault and omission re- 
sulted in the hull of sald schooner being entered upon and seized about Novem- 
ber 7, A. D. 1893, by one George Frentz, who caused her bow to be sawed 
and eut off and to be thrown ofC or to fall in the Pascagoula river, w;hich 
bow floated away and was wholly lost, and thenceforth what remained of saij 
schooner became and was of no value whatever; and thus said schooner, her 
tackle, apparel. and furniture, by the misconduct and neglect of défendant as 
aforesaid, were and are wholly lost to plaintiff, the value thereof being, as 
stated, four thonsand flve hundred dollars; and in conséquence thereof plaiiitifC 
was also prevented from delivering her cargo at said port of destination, and in 
conséquence thereof plaintiff lost ail freight money, to wit, nine hundred and 
flfty-two dollars and twenty cents, and has sustained further loss in being de- 
prived of the use and benefit of said schooner by reason of defendant's acts 
and unlawful conduct, which were in violation of the law of the land, and, ail 
of which caused damage to the plaintiff as aforesaid in the sum of ten thousand 
dollars. Wherefore plaintiff brings his suit, and prays tbat the défendant 
be summoned as the law directs, and that plaintiff hâve judgment for the said 
sum of ten thousand dollars and ail costs. 
July 28, 1897. O. B. Sansum, Plaintiff's Attoruey. 



330 100 FEDERAL REPORTER. 

After the foregoing déclaration, the défendant pleaded the gên- 
erai issue, with notice that thereunder lie would prove the f ollow- 
ing facts in défense of the plaintiff's demand: 

That tié said schooner Fairwlnd, at the tlme of the levy by défendant upou 
the rigglng, sails, and appUances levled upon the writ of attachaient in the 
case of O. H. Alley v. John Grothgar, was lying upon the shore at Frentz's 
Shipyard, a hopeless wreck. ïhat said yessel at said time wa^ not worth 
repairing, on account of her great âge, and the dilapidated condition in which 
the storm refetred to in the déclaration had left her, and that the only thing 
of value in or about said vessel was the rigging, sails, furniture, and apparel 
leyled upon by défendant under said attachaient writ. Said plaintifiC, the 
owner of said vessel, had abandoned her in her wrecked condition. And that 
said Geo. Frentz, the owner of the groiind on which she lay, was demandlng 
that she be Immediately moved, and threatenlng to eut up said vessel if not 
removed. That défendant, acting under instructions from 0. H. Alley, plain- 
tifif in said attachaient suit, levled only flpon sueh articles as could be removed 
and had some value, and that the hull ofsaid vessel was ne ver levled upon at 
ail, but was left in the possession and control of the niaster of the vessel. 
That If said vessel had been sold in the ;cwditlon she was in when afflant lev- 
led said attachaient writ on said rigging,- etc., she would not hâve brought 
the value of said articles selzed by défendant, as the purchaser would hâve 
been charged with the cost of keeping said vessel, and that said Frentz re- 
peatedly notifled said plaintifCto remove said vessel from his shipyard, but that 
plaintifC, well knowing that he had abandoned said vessel and that she was 
not worth repairing, let said Frentz eut her t() pièces. That said plaintifC was 
aware at the tlme this suit was brought of ail the above facts, and that said 
suit Is a fraud upon this court, and being prosecuted for malicious purposes, 
and not with any hope of recovery. 

On thèse pleadings the case was tried bef ore the court and a jury. 
At thedose of the évidence the triai judge ex propria directed a 
verdict for the défendant, and the plaintifE sued eut this writ of error. 

0. B. Sansiim, for plaintiff in error, 
J. I. Fordj for défendant in error. 

Beforé PAKDEE, McO3EMI0K, and SHELBY, Circuit Judges. 

PAEDEÉ, Circuit Judge (after stating the facts as above). The 
évidence sUbmitted by the plaintiff on the trial tended to prove the 
truth of evèry material allégation in the déclaration, and this évi- 
dence on niàny facts was practically undisputed. The question to 
which the évidence of the défendant was maiiil;^ directed was 
whether the schooner Eairwind, as she lay at Frentz's Shipyard, was 
worth repairing, and could hâve been repaired, or had practically 
ceased to bé a ship, and was a mère hulk, good fOr nothing but to 
break up. A ship engaged in navigation is an ehtirety, and usually 
described as consisting of the ship, her taqkle, apparel, and furniture; 
and this includes the hull and spars, which constitute the ship, the 
rigging, \vhlch çonstitutes the tackle, the sàils, which are her ap- 
parel, and the ànchors and numei^ous uténsils for the ship's use, 
which are the ship's furpiture. See Ben. Adm. § 222; Bouv. Law 
Dict. verb. "Ship"; 1 Pars. Shipp. & Adm. 78; 22 Am. & Eng. Enc. 
Law, 741. If, as there •vras évidence tending to show, the Fairwind 
while procèeding on her voyage had met with disaster, had unloaded 
her cargo for the purpose of repa,iring, and was in a condition to 
be repaired, then she was still a ship, and, with her hull, tackle, 
apparel, and furniture, constituted an entirety; and to enter upon 
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a ship, and eut off her spare and tear down her rigging, for the pur- 
pose of levying an exécution on the resuit as property separate 
from the ship, was as serions violation of duty as it would be for a 
constable to tear down the chimney of a dwelling house in order 
to le^7 an exécution upon the bricks, or to eut off the axles of a 
locomotive, so as to make the wheels separate property, subject to a 
levy. The court erred in not submitting the questions involved to 
the jury. The judgment of the circuit court is reversed, and the 
cause is remanded, with instructions to grant a new trial, and there- 
after proceed in conformity with the views hereiu expressed, and 
according to law. 



OLD DOMINION s. s. CO. V. KUFAHL. 

(District Coiu-t, E. D. New York. March 12, 1900.) 

Cow>isioïr— Secdiuty to Axswer to Ckoss Libkl— Suit by Masteh. 

The tact that suit to recover damages for the sinking of a vessel by col- 
lision is institnted by the uiaster, instead of the ovvners, does not with- 
draw the case from the application of the fifty-third admiralty rule, re- 
qiiiring the glving of security by the libelant to respond in damages as 
daimwl in a crcss libel; nor should the court be influenced, in requiring 
siich securiry, by the fact that the libelant is individually unable to fur- 
nish it. 

Butler, Notman, Joline & Mynderse (Mr. Brown, on the brief), for 
Kufahl. 

Cowen, Wing, Putnam & Burlingham (Mr. Putnam, on the brief), 
for claimant. 

THOMAS, District Judge. The original libel, flled on the 26th 
day of June, 1899, allèges a total loss of the ship Macedonia from a 
collision, and the stipulation for value, for |135,O0O, was filed on 
August 16, 1899. The libelant is the master of the destroyed Mac- 
edonia, and sues to recover for loss of individual property, for loss 
of propertj' of passengers and crew, and for the loss of the Mace- 
donia herself. The cross libel was filed and served on September 23, 
1899, and allèges injury to, and loss of the use of, the Hamilton, the 
other colliding vessel, to the amount of $79,680.85. The présent 
hearing arises under the flfty-third admiralty rule, which is: 

"The re.spondent in the cross-Iibel shall give security in the usual amount 
and form, to respond in damages as claimed in said cross-libel, unless the 
court upon cause shown shall otherwise direct." 

The original libelant proves that he is unable to give substantial 
security; and as the few items of property appurtenant to the ves- 
sel, and saved from the wreck, hâve made a net return of only 
160.23, and as her received earnings were only $180, it is urged 
that the total bond should not exceed |242.22. 

Rule 53 was adopted from section 34 of the English statute of 
1861 called the "Admiralty Court Act," which is enforced where the 
state of facts shows the loss of the vessel concerning which the 
original libelant sues, and the existence of a vessel, for damage to 
whieb the suit is instituted against the original libelant. The 
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Charkieh, 29 Law T. (N. S.) 404. Tbe fact that the master înstitutes 
the action, rather than thé ôwners of the Tegspl, does net with- 
draw the çkse from the application of the riile; nor should the 
court be infliienced by the fact that the, master, as an individual, 
cannot respond to the direction for security. So far as the de- 
mand bf the cross libelant is concerne^, the original libelant rep- 
resénts the owners of the ship, and whatéver they might be called 
upon to do he may be required to do. Had the owners brought the 
action in their individual capacity, the rule would hâve been ap- 
plicable. If they prefer to commit the enforcement of their rigiits 
to the master, and the master assume the discharge of the obliga- 
tion, he must bear the burden which would be put upon the persons 
for whom, in substitution, he acts. It is considered that Compagnie 
Universelle du Canal Interocéanique y., Belloni (D. C.) 45 Fed. 587, 
détermines that the respondent niay not be excused from flling the 
security on atecount of his personal flnancial inability. In that case 
it was asserted that he could not comply with the rule "without 
serjous einbarrassment to his business, and gréât expense and sac- 
rifice"; but there is no showing hère that the real parties in inter- 
est are stiffering under such constraint, and, even if they were, it 
should f urni^h no occasion for modifying the rule, where there was 
tiQthing to show that the cross libel was flled with some lack of 
good faith. 



THE WATERLOO and THE GLENALVON. 

' (Circuit Court of Appeals, Xhlrd Circuit. February 16, 1900.) 

No. 14. 

1.' Collision— VïfesEL Bbeàking i^hom Mcokings. 

A vessel which brealis from her moorings and drifts agalnst another, 
to relieve herself from liabllity for the injury, has the burden of proving 
that the breaking away and drifting were excusable. 
S, Same. 

Two large vessels were moored side by side to a wharf on the Schuylkill 

river, off Point Breeze; belng made fast to eight posts which stood along 

the edge of the wharf. Dutlng a sudden wind one of the posts puUed out. 

A careful examination of the remaining posts was made, but disclosed no 

weakness. On the next day there was heavy rain and high wind, and 

another post puUed out. The vessels could not then be moved without 

péril to thèmselves and to others, but Unes were taken to the only other 

., available post. fChe storm contlnued, and the river rose to an unprece- 

. dented helght, causing a vertical strain on the posts; and on the foUowing 

morning the remaining posts pulled out, and the vessels drifted, dragging 

their anchors, which had been dropped, and struck and injured two other 

vessels, moored on the opposite side of the river. Heldi, that the vessels 

doing the injury were not llable, havlng taken ail the précautions prac- 

. ticable: tha,t it dld not appear that it would hâve been practicable to carry 

an anchOT ashore and imbed It In the earth after the flrst posts gave way. 

Appeal from the District Court of the United States for the Eafitern 
District of Pennsylvania. 
For opinion in district court, see 79 Fed. 113. 

John ¥. Lewis, for appellant. 

J,Eodman Paul and Théodore M. Etting, for appellees. 



THE WATERLOO. 333 

Before AOHESON, DALLAS, and GRAY, Œrcuit Judges. 

GEAY, Circuit Judge. This is an appeal from the decree of the 
district court for the Eastem district of Pennsylvania in the case of 
the master of the British ship Norwood against the British ships 
Waterloo and Glenalvon. The action was an action in rem, in a cause 
of collision, brought in the first instance against the British ship 
Waterloo alone, the master of which, by pétition under the Mty- 
ninth admiralty rule of the suprême court, brought in the owners of 
the British ship Glenalvon as co-defendants. ïhe principal facts in 
the case, and not specially disputed, as disclosed by the record, are 
thèse: Several days prior to the 21st of May, 1894, the ship Water- 
loo, being then light and awaiting cargo, was ordered to Point Breeze, 
on the Schuylkill i-iver, to the Girard Point Storage Company's wharf, 
on the eastern side of the river, to take on a cargo of case oil. On 
arrivai, the wharânger of the company, who was also the city harbor 
master, ordered the Waterloo to a position outside and alongside of 
the ship Glenalvon, already moored at the wharf, and likewise await- 
ing cargo. The wharf at Point Breeze, where the vessels were 
moored, was almèst entirely covered by buildings, with 15 or 20 moor- 
ing posts projecting from the cap log of the wharf, some four or flve 
feet in height. The Glenalvon and Waterloo, both being light and 
standing high up out of the water, were securely moored by strong 
wire ànd hemp hawsers to no less than eight of thèse posts. Just 
ahead of the Glenalvon lay the Tam O'Shanter, and just astern of the 
Glenalvon and Waterloo lay the barks Constance and Amoor in 
double line. A slight jog or extension of the wharf projected above 
thèse last-named vessels, and above this, also moored in double line, 
were four or flve other vessels. Ail thèse vessels were lying head 
down the stream on the eastern bank of the Schuylkill riverj which 
just above that point bends sharply to the westward, and is exceed- 
ingly narrow, — nOt more than 350 or 400 feet wide. On the western 
side of the river, directly opposite to the Glenalvon and Waterloo, lay 
in double line the bark Francesco E. and barge No. 58, while ahead 
of this barge, and somewhat further down the stream than the Water- 
loo and Glenalvon, lay the ship Norwood. Prior to Saturday, May 
I9th, there had been a long spell of rainy weather. Saturday was 
clear until the afternoon, and the vessels (the Glenalvon and Water- 
loo, among them) took advantage of the fine weather to loosen and 
dry their sails. The Waterloo had its full complément of officers and 
crew on board. The sails were not tant, but clewed up with bunt 
Unes and clew Unes. In the afternoon a thunder gust occurred, and 
a sudden puft of wind caused one of the eight or more posts to which 
the stem Unes of the Waterloo and Glenalvon were fastened to 
pull out. The sails were at once furled, the vessels put back by tug- 
boats to the wharf, and the Unes taken to another post astern. A 
careful examination of the posts upon the wharf showed no signs of 
weakness, and nothing to indicate that the pulling out of the post 
mentioned was not an accident due to the condition of that post alone. 
Saturday night the rain began again, and on Sunday, the 20th, there 
was rain and considérable wind ail day, with a velocity of from 22 to 
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29 miles. tSljpçtly after noon anotherpogtilteiWWçb t^^^^ lines 

had been fasiened on Saturday, puUed out f rom the wharf, whereupon 
the Waterloo: and Glenalyon ^ere again ipade fast by two lines and 
a wire to aoother post, still f urther astera, and beycpnd the bow of the 
Constance. Extra lines hftd also beentaken outirom the bows to a 
buffer and post on the wharf ahead: of tjlre Glenalvon and some dis- 
tance inshore. On Monday, the 21st, after ain incessant rain ail night, 
there was a freshet in tl^e Schuylkill. T^ie! flopddid much damage 
along the river front. 'Jiie water rose to ap unusual height, and it 
is in eyidence that severaji ffiçt; of water oveiîllowed the rooms of the 
Baltimore & OhioRailroad station, and that the high-water mark was 
nearly a foot higher thai;i that of the greatest freshet theretofore re- 
corded; in ilS68 j that about 9 o'clock in tb,e WiOming of Monday other 
posts, tOiWhich the Waterloo and Glenalvpu were moored, began to 
pull ont or show signe of weakening. The stems of the vessels had 
been allowed to swing out some little distînice from the wharf, and it 
is in tgstimony that this was done to easeitïie vertical strain upon the 
posts caused by the lifting of ithe vessels above them by the flood. 
The wharf was covered with unsubstantial wooden buildings or piles 
of lumbet- There were jp,© posts or trees.inshore to which additional 
lines could be led. The hea^fy bow anchors of the Waterloo and Glen- 
alvon had been dropped ; îioderf oot, . but, ; the force of the current, 
coupled with the f act that the posta were not deeply set into the 
grouad, qb properly fastened below to the crib of the wharf, caused 
the two vessels, still lashed together, to draw out the remaining posts, 
leave their moorings, and dj^ft with the curreiit across the river. 
Only one Mne parted, when the fuU strain was brought upon it alone. 
Ail the other lines remaijied fastened to the tops of the posts that had 
pulled out. The heavy anchors were dragged by the current, and 
did not avall to hold the ships. Thus drifting against the Norwood, 
on the opposite Side of the river, the collision caused that ship to 
break away from her ijioorings, and drif t down the stream, resulting 
in the damage complained of in the libel. The captain of the Nor- 
wood flled alibel against the Waterloo, charging her with failure to 
adopt proper measures to secure herself from drifting; and the 
Norwood proceeded, also, against the Girard Point Storage Company, 
charging it; with négligence in not providing sufBcient mooring posts. 
The ship nFrancesco, lyingiupon the sajne side as the Norwood, was 
also damaged by the collision,, and a libel in her behalf was also flled 
against the Waterloo, The: master of the ship Waterloo also filed 
his pétition in the said district court, alleging that> if the ship Water- 
loo was infaultfor saidhCollision, thé ship Glenalvon was equaUy 
in fâult, and praying that; JjitRDe Wolf & Son,, the owners, might 
be made parties to the saàdïcausej in accordance with rule 59 of the 
suprême court rules in admiralty, andin accordance with said pétition 
the said owners. of the : Glenalvon werôi made parties ito said cause. 
The suite iwebe/heârd together, and a defifee; was leatered dismissing 
the libelwagaiïist tlieiWateflloiSh, and the* M tter'^ pétition, to bring in 
the GlfinaiyoBjibdt suiStafoing the libdi agaiSJisit &#! Girard Point Storr 
âge covupabj.- \ An appeal f ifom the deoree against the; «torage Com- 
pany. was taken to this cburt» and in j Februarj' 189.9, ttiis court rç- 
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versed the decree of the district court, and ordered the libel againat 
the storage company to be dismissed. 

The charges of négligence covered by the assignments of error 
urged in argument by appellant (libelant) are that the Glenalvon 
and Waterloo were négligent, under the circumstances, (1) in hav- 
ing their stern lines fastened to but one post; (2) in failing to get 
out anchors astern; (3) in having their salis loosed upon Saturday, 
during the storm of that day, and thus unnecessarily straining their 
mooring posts ; (4) in having their sterns about 20 feet out f rom the 
wharf, at an angle into the current ot the river; (5) in failing to 
slack ofiE their bow lines, and by so doing swing close into the 
wharf; (6) in failing to move to a safe place before it became impossi- 
ble to do so. It is also urged by libelant that the burden of proof 
is upon the ships to show that they broke away from their moorings 
without any négligence upon their part, and it cites the cases of 
The Louisiana, 3 Wall. 164, 18 L. Ed. 85; The John Tucker, 5 Ben. 
366, Fed. Cas. ISTo. 7,431; The Fremont, 3 Sawy. 571, Fed. Cas. No. 
5,094. This is true, in the sensé that it must appear from the évi- 
dence that the breaking away or drifting was excusable, in order 
to relieve the vessels so breaking away from liability; and this is 
the meaning of the cases cited. A careful reading of the testimony 
does not, in our opinion, disclose a culpable négligence on the part 
of either the Waterloo or Glenalvon, in the manner in which they 
were moored to the wharf. It is in évidence that both the Glenal- 
von and the Waterloo were assigned their berths (the one alongside 
and next to the wharf, and the other immediately outside of her) 
by the harbor master, — the officer duly authorized by law to make 
such assignments. The harbor master also had supervision of the 
mooring, and he testifles that he had had a large expérience as a 
sali or and an oiBcer; that he had been a chief officer for a number 
of years in the American Line, and had been with Mr. Gould's yacht 
for five years. Speaking from his expérience and his knowledge of 
the facts, he testifles explicitly that he does not see what could hâve 
been done by the ships, in the way of mooring, other than what was 
donc. The captain of the Tarn O'Shanter, an American ship lying 
below and next tp the Glenalvon, had observed the moorings of 
the Glenalvon and the Waterloo, and testifles that they were well 
secured, as far as lines were concerned, and were as strong and 
numerous, or even more so, than was usual in such cases; that they 
had put out extra lines on Sunday morning; and that, in his opin- 
ion, there was nothing in the fastenings of the vessels that could 
hâve been improved. Th,e Glenalvon was fastened, with bow, stern, 
and breast lines, to six or seven posts; and the Waterloo was fas- 
tened by sufflcient Unes to the Glenalvon, and additionally with 
lines from her stern to the wharf. After the little squall on Sat- 
urday, which caught the ships with their sails up, drying, thus mak- 
ing an unusual pressure upon the lines, which resulted in drawing 
out one of the posts, the lines were led to other posts further up, 
and additional précautions taken. We do not think there is any 
évidence to show that, after the pulling out of the post on Sunday, 
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anything was ophlied in t]he wav of précaution which coqld or ought 
to hà¥e been, uMèrtllé dï'éuniètànçëSjpdopted. 

While it was rainiog ,heavily on l^iida:y, it was lieTer blowiig 
verj hard, and tbé viôleit culminatibn df the freshet où Monday 
morning, when tbè sbips bwïe away; c'ôûJd hardly hâve beep antici- 
pated. It is claimed thstt the accidents ôf Saturday afternoon and 
Sunday shduld hâve wià^ed thbsé ïû éharge of the shijs that ex- 
traordinary précautions Werenéceçsary; but it will Bfe nbted that 
thosè accidents hajipened, not frotn the parting of the lines with 
whicH thèy were mooréd, but from thë pùUing out on èach occasion 
of a, post not sûfflcientiy fastéhèd into the wharf. It appears that 
aftër those accidents lines Were carriëd to the only other available 
postj'ànd heavy anchors dropped undér the forefoot of each ship. 
The. swiiiging of the stèrn ôiît somé ^lofeet or niore from the wharf 
Wàèi, âà 4:ëstified tô by exjiert witnessès, a wise précaution, to give a 
gi'eaîter lead to the lines frb'in thë stern to the pbst, as when the 
sterùs of the ships were doser to the wharf the lead of the lines 
was more nearly vertical, è^tltéhdedto put an iipwàrd strain on 
the posts, that increasëd tlhé danger of pulling out. 

Nor do wë thiflt that cùlpable négligence could be chargea by 
reason of the failure to carry out large anchors astern on to the 
wharf and inshore, to be linbedded iÉ the ground. Such anchors, 
with their cables, are exçéfedihgly heàv^, and would hâve required 
more thàn the crew of their ship to hâve handied them with suffi- 
cient <iuickness,,after the damage bècame appareint; and it is in 
testimony, by compétent seafaring meû, that a smâll kedge anchor 
would bè ùnavalling. TÉe lopsening of the sails on Saturday in 
order ià dry them waS, àçCording to àll the testimony, a perfectly 
propëè iihd usual thing foi* ships situàîted as they werë to do. It 
doeS iiot appear that they were Ibqsëijéd during the storm, but 
wbéti the skies ^ërë'cléàr,a;^d that itwàs a sbuall, which làsted 
onljli' ibr à hajf hôur, that èaught thç ahipB with their sails up, and, 
blowiiig offshore, put the ettràbrdiûàl^ 'Strain utiph their mooring 
lines th^t rësulted in thé ptilling out Of ppe of thé posts. Nor do 
Wetftnd thàt it would hâve "been possible bn Monday to hâve moved 
the ships to" à saf er place than that in Which they tvëre, or that there 
T^as any bticasibti to so nlbvé them on Saturday or Sunday, even if 
a safer place could hâve been found. 

We havé nbt overlpokëd, in the record, the testimony produced by 
appellarit, and Which cbnflicts with sbme bf that upon which thèse 
conclusions are foiinded, We hâve cârëfùlly rbad ànd considered 
ail the tëstilqiony on both sides, and h^yé statéd what we consider 
its prëpttndetating weight to be, in view'bf 'ail thefâcts touching the 
experiehcé, ppportunities of observation, 'ànd général intelligence 
and bias bf Witnessës, as disclosed by thé record. We are of opin- 
ion, theréforë,' that the libel was prbperljy di&niissed by the court 
belbw, and thé decree to that effect Js aMrméd. 
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LYON COUNTY, lOWA, v. KEENE FIVE-CENT SAV. BANK. OF KEENH, 

N. H., et al. 

(Circuit Court of Appeals, Eighth Circuit February 13, 1900.) 

No. 1,252. 

L JuBiSDicTioN OF Fbdbral Coubts— Suit by Assignée— Bonds Payable to 
Bbarbk. 

Municipal bonds payable to " or order" are, in légal effect, paya- 
ble to bearer, and a transférée who is a citizen of anottier state, and to 
whom they were transferred In ttie same condition by delivery, may 
maintain an action thereon in a fédéral court, whetber tlie original holder 
could hâve done so or not.i 

'i. Municipal Bonds— Validitt — Limit of Indkbtbdnbss. 

Negotiable refunding bonds of a county issued under proper législative 
enactments, which authorized tbeir Issuance in exchange for valld out- 
standing évidences of Indebtedness, in the hands of purchasers for value, 
before maturity, will be presumed to hâve been so Issued, and not to hâve 
Increased the Indebtedness of the county. 

In Error to the Circuit Ck)urt of the United States for the Northern 
District of lowa. 
For opinion below, see 90 Fed. 523. 

E. C. Eoach (E. Y. Greenleaf and Simon Fisher, on the brief), for 
plaintiff in error. 
J. M. Parsons, for défendants in error. 

Before CALDWELL, SANBOBN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. Thèse were two separate action» 
brought bj the défendants in error, respectively, against the county 
of Lyon, in the state of lowa, the plaintiff in error, upon refunding 
bonds issued by that county, and dated, respectively, June 1, 1880, 
September 6, 1881, June 13, 1882, September 1, 1884, and March 1, 
1885. The two cases were Consolidated, and tried together by the 
court without a jury, and the complaint hère is that the spécial flnd- 
ing of facts, upon which the court below rendered judgments against 
the county, does not sustain those judgments, but entitles the plain- 
tiff in error to judgments in its favor. Two grounds for this conten- 
tion are urged upon our considération. 

1. Some of the bonds upon which the judgments were founded' 
were issued by the county to citizens of lowa, and were by them 
sold and delivered to citizens of other states, while they read in this 
way, "The county of Lyon, in the state of lowa, for value received 

promises to pay or order" the amount named in the bond; 

and it is said that the court below had no jurisdiction of the causes 
of action based upon thèse bonds, because the act of congress of 
August 13, 1888 (25 Stat. 434), reads: 

"Nor shall any circuit or district court hâve cognizance of any suit, excepf 
apon foreign bills of exctaange, to recover the contents of any promissory note 

t As to diverse citizenship as a ground of fédéral jurisdiction, see note t» 
8blpp T. Williams, 10 C. C. A. 248, and, supplementary thereto, note to Mason, 
V. DuUagham, 27 O. O. A. 298, 
100 F.— 22 
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or other chose in action in favor of any assignée, or of any subséquent holder, 
if sucli instrument be payable to bearer, and be not made by aily corporation, 
unless such suit mlght bave been prpsecuted in such court to recover the 
said contents if no assignment or transfer had been made." 

Under this act an action cannot be maintained in the circuit 
court upon an instrument made by a corporation whieh is not pay- 
able to bearer, unless such. an action could hâve been maintained 
by the assignor of the plaintiff. But, if such an instrument is pay- 
able to the bearer, its holder may rëcover upon it in the fédéral 
court, whether his assignor could hâve done so or not. Nèwgass v. 
City of New OrJeans (0. C.) 33 Fed. 196; KoUins v. ChafEee Co. (O. 0.) 
34 Fed. 91; Wilson v. Knox Co. (C. C.) 43 Fed. 481; Cloud v. City 
of Sumas (C. C.) 52 Fed. 177; Benjamin v. City of New Orléans 
(C. C.) 71 Fed. 758. Thp purpose of thiS provision of the act of con- 
gréss unquestionably was to giye Tbetter crédit to negotiable instru- 
ments issued by corporations, whieh pass from hand to hand by 
mère delivery without formai assignnients, by giving their holder s 
the right to enforce them in the fédéral courts. The bonds in hand 
fall within the object anâ thcf lè^ar intendment of the act. They 

were payable to " or order" when they were issued, and they 

remained in that condition until they had been bought by nonresi- 
dents of the state of lowa^ While they were in that condition the 
title to them passed from vendor to purchaser by mère delivery. 
Possession of them was évidence Of title to them, and their form 
was an assurance to every holder that their maker Jutended to make 
them negotiable, to make them payable to the holder as bearer, 
and to authorize the holder to keep them payable to bearer, or 
to Ml the blank with his own name, and maJie them payable to him- 
self or order, as he chose. In othier word^, a bond or note of a cor- 
poration payable to "— — — w order" is, in légal effect, payable to 
the hpjjiier or bearer. ït has every attribute of that cïass of com- 
niercial paper which the, bearer mày enforce in the fedçral courts 
with,ont proof that bis assignor could hâve done so, and he may 
maintain an action upon it whether his assignor could Jiâye done 
sp or not. TVTiite v. Railj^oad Co., 21 How. 575, 577, 16 11 Ed. 221, 
and cases there cited. , 

2. The second reason why it is claimed that thèse judgments are 
erronepus is that it is oontgnded that thèse bonds created an indebt- 
edness m excess of the liai4tation of 5 per eentmn of the, value of 
the taxable prpperty within the county p^rescribéd ,by section 3, 
art.;li,,of the constitution of low^ It is conpe^ed that aÛ the 
bonds myolyed in this action, except those dat!^ on June 13, 1882, 
fell within the limitation prescribeid by the constitution, unless the 
bonds to the aniount of $10Q,OëOj familiarly kno^n ias the "Shade 
Bonds," constituted an indebtedness of the county. Thèse Shade 
bonds were issued and sold, and their proceeds were used, accord- 
ing to the flnding of the court belpw, to pay prior indebtedness 
of the county in the year 1879, when the debt of the county was 
more than $100,000, and the limit of its indebtedness was Ç4r5,- 
756.66. They were issued under a single resolution, which author- 
ized Shade to receive and sell them, and to apply the proceeds for 
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the coiînty. They were not exchanged for prior bonds, but were sold, 
and the resolution authorizing them disclosed an ainount in excess 
of the limitation, and we adhère to the conclusion which we reached 
in Lyon Co. v. Ashuelot Nat. Bank, 30 0. C. A. 582, 87 Ped. 137, that 
they did not create a debt of the county which it can use to defeat 
the valid indebtedness it subsequently incurred. Doon Tp. v. Cum- 
mins, 142 U. S. 366, 12 Sup. Ct. 220, 35 L. Ed. 1044; Dixon Co. 
V. Field, 111 U. S. 83, 4 Sup. Ct. 315, 28 L. Ed. 360. When the Shade 
bonds are laid aside no question remains of the validity of any of 
the bonds in suit, except those dated on June 13, 1883. The amount 
of bonds dated on that day was |9,000. The indebtedness of the 
county at that time was $46,225. A question arose in the court 
below whether or not the exemptions from taxation allowed by sec- 
tions 1271 and 1272 of McOain's Code of lowa for planting and cul- 
tirating fruit trees and forest trees should be reckoned as a part 
of the taxable property of the county in determining the limit of 
its indebtedness, but it is unnecessary to consider that question 
in this court, in view of the flndings of the trial court and the légal 
presumption of validity which accompanies the bonds. Conceding 
that thèse exemptions should not be regarded as a part of the tax- 
able property of the county, the limit of its indebtedness was 
$48,912.95 on June 13, 1882. 

Thèse were refuiiding bonds, and the court has found that they 
were issued for the purpçse of taking up outstanding fioating war- 
rants against the county, and that there were such warrants to the 
amount of $15,225 outstanding at the time thèse bonds were issued, 
and it has not found that any of thèse bonds were sold, or that 
they were issued in any other manner than by the légal method of 
the exchange of the bonds for the warrants, dollar for dollar, pointed 
ont in Doon Tp. v. Cummins, 142 U. S. 366, 378, 12 Sup. Ct. 220, 
35 L. Ed. 1044. The court below has found that thèse bonds are 
the negotiable refunding bonds of the county, signed by its offlcers, 
and issued under the authority of proper législative enactments, 
and that they were purchased by the défendants in error for value 
before maturity. They were theref ore presumptively valid. If they 
created a debt in excess of the constitutional limitation, that was 
an affirmative défense, and the burden was on the county to plead 
and prove it. It assumed the burden, but it failed to bear it. It 
pleaded this défense, but it failed to prove it. It only established 
that when thèse $9,000 of bonds were issued the limit of the county 
indebtedness was |48,912.95, and its actual indebtedness was |46,- 
225. Obviously, if the county offlcers violated the constitution and 
issued and sold thèse bonds while the prior debt of |46,225 re- 
mained outstanding, they increased the debt above the limit. But 
there is no presumption that they violated the law, and no finding 
that they did so. There was a légal method — the method of ex- 
change-^by which they could hâve issued the bonds without increas- 
ing the debt a mill, and the légal presumption is that they pur- 
sued this method, and that the issue of thèse bonds neither created 
nor increased the debt of the county, but simply changed its f orm. 
Ci|3r: of: Huron v. Second Ward Sav. Bank, 86 Ped. 272, 279, 30 C. 
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C: A. 3&, 57 U. g. App. S93; E, H. BoUins & Sons v. Board of Cort'rs 
of Gunnison Co., 80 J?ed. 692, 699, 36 G. C. A. 91, 98, 49 U. S. ^pp. 
399; Evansville y. Dennett, 161 U. S. 434, 443, 446, 16 Sup Ot. 
613, 40 L. Ed. 760; Chaffee €o. t. Potter, 142 U. S. 355, 368, 361 1^ 
Sup. et. 216, 35 L. Ed. 1040. The judg-ment below is affinned. 



MASON et al. T. PBWABIO MIN. CO. et al. 

: (Circuit Court, W. D.MiehJgan, N. D. February 28, 190Q.) 

SpEciÂt MASTBh — Motion for tJiàMrssAL — Evidence Consideked. 

1 On à heariug before a spécial master, certain offleers of the défendant 
conipany, -whowerealso défendants, were allowed by the master to take 
away its books, on, an agreement to return tliem before a date to which 
the hearing was adjournéd. ' On such date the bocks hdd not been re- 
tumèd, and, at thé reqûest of counsel for plaintlfC, the master made a 
certiflcate showlng the conduct of défendants in obtaining the books under 
false promises, apd in falllng to retum them. Within two or three days 
the bopks were returned, the hearing proceeded, and a month later the 
mastpr madé a report. Hé had flled sùch certiflcate, with a partial report,, 
whiéh lie subsequently ■wlthdrew, but incorpôrated the certiflcate in his 
final report. Although the stâtement in such certiflcate, as to the f allure 
of défendants to return the books, was true when thé certiflcate was mâdé, 
it was not true when read as of the date when the report was ëlad, but 
It was shown that there was no intentional attempt to mlsle&d ihe court 
in tiiàt respect, and that it was advlsed of the f acts before it passed upon 
the report. Held, that such f acts did not establish bad falth or malice 
on the part of the master, which ; afCorded ground for Ms removal, on a^ 
motion not made untii eight ye^rs thereafter. 

On Motion to Dismiss Petep White, Spécial Master» 

Don M. Dickinson, for coïnplainants. 

Ashley Pond, for Peter White, spécial master. 

Henry G. Stone, for Franklin Min. Co. 

TAFT, Circuit Judge. This litigation bas been in the circuit court 
for the Western district of Michigan, in the suprême court, and in the 
court of appeals for the Sixth circuit since 1883. 25 Fed. 882; 10 
Sup. €t. 224; 12 Sup. Ct. 887; 13 C. 0. A. 532, 66 Fed. 391. It was 
begun by bill âled by the minority stockholders in a copper-mining 
company of Michigan, whose corporate life had expired by charter 
and çonstitutional limitation, to compel a sale of ttie assets of the 
company and a division of them between the stockholders. The then 
majority stQckholders had devised a plan by which the assets should 
be transf erred to a new company organized to continue the business, 
and the bill was flled to defeat the plan, and to compel a sale and dis- 
tribution. The directors of the company who had devised the plan 
mentioneduesigted the bill on behalf of the company, and were made 
parties to the proceedings, and, by subséquent order made in the case, 
wereregnired tô account for the assets coming into their hands. Mr. 
Justice Matbews appointed Peter White, of Marquette, to act as spé- 
cial master, tosell the mine and other assets, tô take charge of ail 
the books and papers of the company, and to take an accounting 
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against the directors. Thomas Perkins was président, and Daniel L. 
Demmon was treasurer, of the company, and lived in Boston, where 
much of the stock was held. Demmon and other directors of the 
Pewabic Company were also directors in the Franklin Mining Com- 
pany, which owned mining property immediately adjacent to that of 
the Pewabic Company. The Franklin Company flled a claim for 
|30,000 alleged to hâve been loaned by the Franklin Company to the 
Pewabic Company after the latter's corporate existence had ended. 
The validity of the Franklin Mining Company's claim was also re- 
ferred to Peter White, the spécial master, to take an accounting as 
between the two companies, for the purpose of determining whether 
the amount claimed was in fact due. The spécial master reported 
that the claim had not been established, and the circuit court con- 
fîrmed the report. On appeal the case was carried to the court of ap- 
peals, and that court concluding that the hearing had not been suf- 
fi oiently broad, and that the transactions between the two companies 
had not been suflSciently probed, remanded the cause for a rehearing, 
with directions that a full accounting be taken of the transactions 
between the two companies, and upon motion of the Franklin Mining 
Company the cause was referred to Peter White, spécial master, to 
state the account between the two companies. The order was ac- 
cordingly made, and in the hearing before the master it was claimed 
that the court had jurisdiction, not only to détermine that the claim 
of the Franklin Mining Company was uot sustained, but also in stat- 
ing the account to find, as the fact was claimed to be, that the Frank- 
lin Mining Company was indebted to the Pewabic Mining 'Company 
in a large sum. This claim the master has sustained, and has now 
made a report flnding more than |200,000 to be due from the Frank- 
lin Mining Company to the Pewabic Mining Company. Judge Sever- 
ens, sitting in the circuit court, has held that it is within the jurisdic- 
tion of the master and the court in stating the account to flnd a de- 
cree in favor of the Pewabic Company against the Franklin Company. 
Judge Severens did not, however, pass upon the merits of the finding 
of the master as to the amount due. Meantime.a motion to remove 
the master on the ground that he has acted in bad faith in making 
certain flndings against the Franklin Mining Company is also present- 
ed for hearing. I propose now to dispose only of the motion to re- 
move the master. 

The gravamen of tlie charge against the master is that he de- 
liberately misrepresented in bis report the conduct of the défendants 
in not producing the books within their custody; that he gave the 
court to understand that after producing the books they had with- 
drawn them upon a promise to return them at a certain time ready 
for the hearing, and that they had f ailed to return them for more thaia 
a month after the hearing; that he thereby prejudiced the court 
against the défendants, and led the court to conclude that no évidence 
produced by the défendants was worthy of crédit, in view of their 
contumacious and fraudulent conduct in the hearing of the cause 
before the master. The facts were that, under the order made in pur- 
suance of the mandate of the suprême court, the master went to Bos- 
ton, and demanded the production of the books of the Pewabic Com- 
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pany which were thete iû the custody of the treasurêr, Daniel L. Dem- 
mon, and thàt Deittmon refused to produce the bocks in June, 1890; 
that later on in Juïy thè books were produced in Michigan to the 
master, and, bëfore adjoûminent of the hearihg, Demmon obtained 
the books iagain ijipon the promise that he would retiirn the same after 
making a statemènt froni them in time for the hearing flxed for the 
20th of Angust; that he would return them so that they should reach 
the master ùpon the 18th of that month. In order to do this, the 
books should hâte been èxpressed from Boston on the 16th. There 
was delay until tbe 18t}i, due, as it is said, to the absence of Perkins, 
the président of the company, from Boston, whose signature it was 
thought necessary to âppend to the statemènt. The books were sent 
off the night of the 18th, but did net reach the master until the 23d, 
having been forwarded to the counsel of the défendants résident in 
Michigan. The coUôijuy which took place at the time of the hearing, 
on the 20th of August, showed that tbe counsel for the défendants 
felt greatly embairassed at the îailure of his clients to produce the 
books, and stated the excuses which had been fumished him with 
much reluctance, and with évident irritation at being placed in the 
false position. Counsel for the complainants demanded that, there 
should be a cértiflcate by the master of the court showing the conduct 
of the défendants in obtaihing the books under false promises and in 
withholding tbem. The certiôcaté was immediately prepared, and 
allowed by the master, and was flled in a partial report by him on the 
26th of August. Meantime the books had corne. The partial report 
was withdrawn, and upon the 18th of September a full report was 
flled upqn the subject of the debts due from the Pewabic Company 
and the wipdom of an immédiate sale of the mine. This report also 
contained a statemènt of the proceedings of the master with référence 
to the accounting. The master incorporated in the report of the 18th 
of September the cértiflcate which he had made on the 22d of August, 
before the books were received. Filed, as it was, as of the date of 
September 18th, and considered as of that date, it was not true with 
référence to thé retOrn of the books. In a subséquent opinion by 
Judge Severens, passing on the question of the accounting by the 
directors, the jiidge comments f reely on the report of the master with 
respect to the conduct of the défendants in obtainihg the books under 
a false promise, and withholding them, and gives this as one of the 
reasons why he discrédits the évidence of Demmon and the other dé- 
fendants, who were responsible for fraudulent obstruction of the 
master's proceedings. In the présent report of the master he dis- 
crédits a large part of the défendants' évidence, and quotes the lan- 
guage of Judge Severens in the opinion ref erred to, justifying his 
Côiiclasions. It is not now neçessaiy for me to pass in any way upon 
the correctness of the master's çoiiClusions as to the credibility of 
the .évidence adducedby the défendants upon the présent issues. 
Tliè ()nly subjeCt of in4uiry upon this motion is whether the master 
hâà acted in bad faith in making His reports. It is made very clear 
by thé évidence, npt only of tbe master, but of reputable members of 
the bar etigaged in the cause, that the words of the report of Septem- 
ber 18j 18190, were writtën at a time when they were true, but that the 
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master, by mistake and in the hurry of making a report, embodied 
them in the report of the 18th of September, after the books had been 
returned. The évidence ail tends to show, further, that the fact that 
Ihe books were returned within a short time after the hearing was 
brought to the attention of Judge Severens within two years after the 
event, and before he passed on the report of the master upon the state 
of the account between the company and the directors. The inac- 
curacy of the report of September 18, 1890, has never been made a 
subject of complaint upon the record from that time until the fllïng 
of the; présent motion, about eight years later. That circumstance of 
itself convinces me that neither the counsel nor the parties at that 
time deemed the error of the master now complained of to be frauda- 
ient or malicious. The fact which the record sufflciently diseloses is 
that the défendant directors, especially Demmon, under the fatuous 
advice of obstinate counsel, hâve resented deeply the orders and de- 
crees of ail the courts in this matter, and hâve most reluctantly com- 
plied with the orders requiring them to produce the books of the 
Pewabic Company. Counsel has seen fit to advise the défendants to 
décline to answer questions, the relevancy of which counsel doubted 
or denied, though the master, with full povver so to do, found the 
questions to be relevant. The delay in the production of the books 
on the 20th of August, while possibly not fraudulent, was manifestly 
due to the indisposition of the défendants promptly to comply with 
the orders of the master. At that time they were willing to delay a 
sale, and the failure to produce the books promptly at the time set 
for hearing would assist in effecting this resuit. It was this circum- 
stance which induced the master to attribute the delay to something 
other than accident, and I am not prepared to say that his conclusion 
was not justifled. At any rate, that he drew such an inference from 
the delay does not in any way impeach his good faith in making the 
severe strictures which he did make. The master, Mr. Peter White, 
is a gentleman of the highest réputation in Northern Michigan, a rési- 
dent of that state and région for 50 years, of spotless integrity, and of 
the widest business expérience. He is at the head of many large busi- 
ness enterprises, and his fellow citizens hâve intrusted to him many 
important public duties. It is inconceivable that such a man would 
deliberately make a false statement in an officiai report as spécial 
master conceming the conduct of the parties before him, when he 
would not hâve the slightest ' motive for so doing, and when the 
falsity of the statement could hâve been indubitably established at 
once. The conduct of the défendants has been most trying to the 
master in their failure to recognize that the best and safest course for 
them to pursue has been to make a complète disclosure of ail the évi- 
dence within their control. Moreover, the master has occupied a 
somewhat embarrassing position. Without in the slightest degree 
criticising the previous orders made in this case, I may be pennitted 
to suggest that the union in the spécial master of the duties of the 
receiver and of a judicial officer has not proven to be fortunate, be- 
cause it has required the spécial master, as a judge, to pass upon dis- 
puted questions of fact, some of which were necessarily within his 
Personal cognizance when acting in his capacity as an executive hand 
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ofilhe 'Court. The amount and estent of the propertyrwhicli he was 
ôbîî^ed to take possession of in order to make the 8ai?iis one of the 
niiOst hotly-èontested questions in the case. The record shows that 
counsel fôr the complainants has deemed it his duty to call the 
master as a witness as to certain facts, and thus to invoke his judicial 
action upon his own évidence. That he has reached his conclusions 
with the utmost good faith Icannot hâve the slightest doubt, but the 
double ' part which he has perforée been obliged to play has intensi- 
fled the bîtterness and resentment of the défendants against him, 
and has led to this unusual action on their part. I ain glad.to be 
able to flnd Ihat there is not the slightest évidence of any bad faith 
on the part of the master, and to deny this motion, at the costs of the 
défendants. 



MILLS, SherifC, et al. v. PROVIDENT LIFE & TRUST CO. OF 
PHILADEDPHIA. 

(Circuit Court of Appeals, Ninth Circuit February 5, 1900.) 

No. 540. 
1. Appeai,— Parties. 

Défendants below not interested In the appeai are not necessary parties 
tliereto. 

8. Ikjonction — Proceeding in State Court. 

Levy and sale nnder an exécution is a "proceeding" wlthln Rev. St. U. 
S. § 720, declaring that wrlt of Injunction shall not be granted by a fédéral 
court to stay "proceedlngs In any court of a state." i 

8. Same. 

Rev. St. U. S. § 720, declaring that writ of injunction shall not be granted 
by a fédéral court to stay proceedlngs in any court of a state, applies 
where levy and sale under exécution on a judgment of a state court is 
sought to be enjoined, thqugh the writ is aslied by one not a party to 
the action in the state court In whlch the judgment -was obtained, who 
claims that he Is sole owner of the land sought to be sold. 

4. Appeal— Review. 

The court below havlng maintalned Its jurisdiction and deeided the cause 
on Its merits, défendant may appeai on the whole case, including the ques- 
tion of jurisdiction. 

Appeai from the Circuit Court of the United States for the West- 
ern Division of the District of Washington. 

John A, Parker, John C. Stallcup, and J. W. A. Nichols, for ap- 
pellants. 
P. Tillinghast, for appellee. 

Before GILBERT, EOSS, and MOEROW, Circuit Judges, 

ROSS, Circuit Judge. The record shows that neither the Tacoma 
National Bank nor Otis Sprague is interested in the appeai, and 
thèrefore they were not necessary parties to it. Mercantile Trust 
Co. V. Kanawha & O. Ry. Co., 7 C. C. A. 3, 58 Fed. 6; Railway Co. 

1 As to enjolning proceedlngs in state court, see notes to Garner v. Second 
Nat. Bank, 16 0. C. A. 90, and Central Trust Co. v. Grantham, 27 C. 0. A. 575. 
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V. Pope, 20 C. C. A. 253, 74 Fed. 1. We are also of opinion that 
the record as printed is suflficient to présent the question as to the 
jurisdiction of the court below, wliich question is décisive of tlie 
appeal. The motion to dismiss the appeal is therefore denied. 

The jurisdictional question appears from the pleadings. The suit 
was one in equity, brought in the court below by the Provident 
Life & Trust Company of Philadelphia, as complainant, against 
A. U. Mills, as sheriff of Pierce county, state of Washington, the 
Tacoma National Bank, C. Anderson, as its assignée, and Otis 
Sprague. The bill allèges that the complainant is the owner in 
fee and in the actual possession of certain described lands situated 
in the city of Tacoma, state of Washington; that the défendants 
Tacoma National Bank and its assignée, Anderson, claim that the 
défendant Otis Sprague is the owner of an undivided one-fourth 
of the premises; that, in an action brought by the Tacoma National 
Bank against Sprague and others in the superior court of the state 
of Washington, a judgment was entered in favor of the bank on 
the 24th day of January, 1894, for the sum of $4,370, and costs of 
suit, taxed at f28.80, which judgment the défendants claim was 
thereafter sold and assigned by the bank to the défendant Ander- 
son, on which the assignée, on January 17, 1898, caused to be is- 
sued out of the superior court of the state of Washington an ex- 
écution, which he caused to be placed in the hands of the défendant 
Mills, as sheriff of the county in which the lands are situated, and 
by him levied upon the property described as the property of the 
défendant Sprague; that the défendant Mills, as such sheriff, un- 
der and pursuant to the writ of exécution, issued and caused to 
be published a notice that on a certain stated day and hour, and 
at a certain designated place, in the county of Pierce, he will offer 
for sale and proceed to sell, at public auction, to the highest bidder 
for cash, ail of the said property, or so much thereof as may be neces- 
sary to satisfy the said judgment, besides ail costs, interest, and ac- 
cruing costs thereon. The bill allèges that, although the défend- 
ants Tacoma National Bank and its assignée, Anderson, claim that 
the judgment is a lien upon the right, title, and interest of Otis 
Sprague in the lands, the said Sprague, at the time of the entry of 
the judgment, had no légal or équitable interest therein, nor bas 
he at any time since had any légal or équitable interest therein, 
but that at ail of the said times the said lands were the property 
of the complainant, and those through whom it acquired and now 
holds the title and possession thereof; that the défendant Mills, 
as sheriff of Pierce county, is now threatening* and proceeding to 
sell, and will, unless restrained by order of the circuit court, pro- 
ceed to sell, ail of the described property, under and pursuant to 
the said writ and notice, to satisfy the said judgment, interest, 
costs, and accruing costs, and is further threatening to and will, un- 
less so restrained, proceed to exécute and deliver to the purchaser 
of the property at said sale a certificate of sale therefor, under 
which the holder thereof will be entitled to be placed by the sheriff 
in the possession of the property; that the claims of the défend- 
ants under the said judgment, and the acts and proceedings done 
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and threatened to be done by the défendants, as aforesaid, under 
the said judgment and the writ of exécution issued thereon, and 
the sale of thè property which the said sheriff is notv threatening 
and proceeding to make under the writ, and, unless restrained, will 
make, are illégal, wrongful, and unjust, and will cast a cloud 
upon the title of the complainant to the property, and will greatly 
depreciate and lessen its value, and, unless â speedy and adéquate 
remedy is granted to the complainant, it will suffer irréparable 
damage to its peaceable and excfeisive possession and enjoyment 
of the property and its rents; that none of the défendants hâve any 
right, title, or interest in any portion of the property, and that 
their pretensions in that t-egard are without foundation in right 
or law; that an emergency exists for the granting of a preliminary 
injunction enjoining the défendants and those acting under them 
f rom selling the said property under the said writ of exécution, and 
from asserting or attempting to enforee any lien or interest in or 
upon any part of the prémises; ànd the prayér is that upon a hear- 
ing the preliminary injunction, which is asked for, be made per- 
pétuai, and that it be determined by the court that the défendants 
hâve no title, interest, èlaim, or lien in, to, or lipon any part of 
the premises, and that the title of the complainant thereto is valid. 
It will be observed that there is no averment in the bill that 
there is, or ever was, any cloud upon the complainant's alleged 
title to the real estate therein described, but that, if the sheriff 
is permitted to: sell the premises under the exécution, a cloud will 
be cast thereby upon the title. It is apparent, we think, that the 
action was one for injunctive relief, not as an incident to an ex- 
isting cause in equityj but as the primary object of the action. 
And so the court below treated it, for it begins its opinion ren- 
dered in the cause as follows : 

"Thls is a suit in equlty for an injunction to restrain the sheriff of Plerce 
coimty from maklng sale of valuable real estate situated in Tacoma, under an 
exécution to enforce a judgment rendered by the superior court of the state of 
Washington for Pierce county, which has been assigned by the judgment cred- 
itor to the ; dépendant Anderson, and is against hls co-defendant, Otis Sprague." 

Section 720 of the Eevised Statutes of the United States déclares 
that: 

"The writ of injunction shall not be granted by any court of the TJnited 
States to stay proceedings- in any court of a. state, except in cases where such 
injunction may be authorlzed by any law relatlng to proceedings in bank- 
ruptcy." 

That- the levy and sale under an exécution issued upon a judg- 
ment rendered by a state court is a "proceeding" in the state court, 
withîn the meaning of this provision of the Revised Statutes, does 
not, we think, admit of doubt, especially where, as in the state of 
Washington, it is provided by statute, not only that ail sales of land 
under exécution must be subject to confirmation by the court, but 
that: 

"Any person other than the judgment debtor claiming title to the real estate 
and a right to the possession thereof, that has been sold upon order of sale 
or exécution issued from the suprême or superior courts, and which has been 
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entered by the clerk In hls docket for confirmation of sale, may, at any tlme 
during the term of court at whlch confirmation of sale la asked and before the 
game Is conflrmed, corne into court and file an affidavit of such title and right 
of possession, and It shall thereupon be the duty of the court to order the party 
asklng confirmation of sale to file an answer to the statements and allégations 
of the said affidavit, verlfled as pleadings in civil actions are by law required to 
be; and if the allégations of said affidavit are not denled by such answer, or 
if such party fall or refuse to answer as directed, then it shall be the duty of 
the court to refuse the confirmation of such sale; but if the answer be filed 
as required and the statements and allégations of said affidavit are denled by 
such answer, then the Issue pr issues made shall be tried as issues of fact are 
tried in civil actions In the superior court," McLaughlin's Code 1896, §S 4921, 
4923. 

Under the statute of Washington, therefore, it îs plain that a 
sheriff's sale and exécution is a proceeding, not only in the court, 
but by the court, culminating in a hearing and conûrmation of the 
sale by the court, and that any person other than the judgment 
debtor, claiming title to the real estate so sold, may hâve a hearing 
and trial in that court upon any objection to the sale or its con- 
firmation. It appears from the opinion of the court below that it 
did not doubt that an exécution against property, issued to enforce 
a money judgment rendered by a state court, is a "proceeding," 
within the meaning of that term as used in section 720 of the Ee- 
vised Statutes, to restrain a sale, under which every United States 
court is forbidden ; but the court below was of opinion that that sec- 
tion applies only to parties and privies to the action in the state 
court, and to cases where the property is subject to the state judg- 
ment and writ issued thereon, the court saying: 

"But the Judgment is blndlng only upon parties and privies, and the wrlt 
confers no authority upon the sherifif to meddle with property which does not 
belong to the judgment debtor. The writ commands the sherIfC to make the 
amount required to satisfy the Judgment out of the debtor's property. In 
making a levy upon property of a différent person he does not obey the writ, 
but acts contrary to its commands, and his acts which are contrary to the wrlt 
are not proceedings whlch the statute forbids the fédéral courts to Interfère 
with by inJunctloB." 

The same view was put forward in the case of Association v. 
Hurst, 7 C. C. A. 598, 59 Fed. 1; but the circuit court of appeals for the 
Sixth circuit held, and we think properly held, to the contraiy. In 
the course of its opinion the court in that case showed that the 
principle underlying the rule of comity not only ope^'ates to pre- 
vent the interférence by one court with the acts of the executive 
officers of another court of co-ordinate jurisdiction, when done un- 
der color of an order or process issuing from such other court in re- 
spect to the possession of personal property, but applies as well to 
an injunction against a levy on, and sale of, real estate by the offl- 
cer under color of process; and, further, that section 720 of the 
Eevised Statutes "was passed, not to préserve comity and har- 
monious action between courts of the same sovereign exercising con- 
current jurisdiction, but to attain such an end, and prevent un- 
seemly conflict of courts of différent sovereigns exercising concur- 
rent jurisdiction over the same territory," — adding that "the purpose 
of the statute is so important that a libéral construction should be 
given to accomplish it" In this we entirely agrée. See, also, Sar- 
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gent T. Helton, 115 IJ.,S. 348, 6 Sup. Ct. 78, 29 L. Ed; 412; Dial v. 
Keynolds, 96 Ù. S. 340, 24 L. Ed. 644; Haines t. Carpenter, !)1 U. S. 
256, 23 L. Ed. 345; Peck v. Jenness, 7 How. 625, 12 L. Ed. S41; 
RailwayGo. v. Drake, 44 U. S. App. 271, 19 0. C. A. 252, 72 1V(L 
945. There is nothing in the language of section 720 of the 15 e- 
vîgeid Statutes, nor i:p the reason for tliat enactment, limUin;^ ils 
provisions to parties and privies to the proceeding in the state coiur, 
but the prohibition is gênerai, and dénies to every fédéral court the 
l'ight tp stay by injunction, at the suit of *ny person, proceedings 
in any court of a statè, with an exception within wMch the présent 
case does not come. We are of opinion that the court below was 
■without jurisdiction, and accordingly the judgment is reversed, and 
the cause remanded, with directions to dismiss the bill, at the oom- 
plainàût's cost. 

On Pétition for Kehearing. 

(March 2, 1900.) . 

PEK CUEIAM. The appeal in this case was not upon the ques- 
tion of jurisdiction alone, in which event this court would hâve had 
no jurisdiction of it; but the court below having maintained its 
jurisdiction, and decided , the cause upon the merits, the appeal 
was taken to this court upon the whole case, including the ques- 
tion of jurisdiction, which the appellant had the right to do. lieed 
V, Stanley, 38 C. C. A. 381, 97 Fed. 521. It is also said in the péti- 
tion for rehearing that McLaughlin's Code of Washington of 18()9 
wa^ published without authority, and that section 4523 thereof, ap- 
pearing in the opinioû of this court in this case, "has been consid- 
ered repealed; and not a part of the law of the territory or state of 
Washington since 1869." That may or may not be true. It is not 
nçcessary to détermine the question in this case; for ail référence to 
that sectioû may be omitted from the opinion, and the resuit must 
remain the same. The pétition for a rehearing is denied. 



PROOTOE V. CITÏ AND COUNTY OF SAN FRANCISCO. 

(Circuit Court ol Appeals, Ninth Circuit. February 5, 1900.) 

No. 553. 

Equitt Jukisdiction— Enforcement of Tbust. 

Pursuaût to a decree conflrmlng a elaim made under a Mexican grant In. 
proceedings instituted In 1852, certain lands within the city of San Fran- 
cisco were patented to the clty, "in trust for the beneflt of the lot holder» 
under grants from the pueblo, town, or clty of San Francisco, or other 
compétent authority, and as to any residue in trust for the use and beneflt 
of the Inhabltants of the clty." Heîdi, that the beneflt of such trust did 
not exterid to one whose claim to be a lot holder was based on possession 
talîen In 1850, and extending to 1895, such claim not being under, but ad- 
verse to,i the pueblo and its successors, and that a bill asserting such 
claim, and seeliing to reeover the property from the city and county of 
San Francisco, which had taken possession thereof for public purpôses, 
presented no ground for équitable eognizance. 



PROCTOB V. CITY AND COUNTY OF SAN FRANCISCO. 849 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

E. B. Holladay, L. D. McKisick, and Jefferson Chandler. for ap- 
péllânt. 

Franklin K. Lane and George W. Lane, for appellee. 

Before aiLBEET and EOSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBEET, Circuit Judge. The appellant was the complainant in 
a bill in equity, in which he allèges: That he is the owner in fee 
simple and entitled to the possession of a certain described parcel 
of land situated within the corporate limite of the city of San Fran- 
cisco. That on July 2, 1852, under the provisions of the act of con- 
gress approved March 3, 1851, entitled "An act to ascertain and 
settle private land claims in the state of California," the city of 
San Francisco flled its claim before the board of land commission- 
ers organized and acting under said act for a tract of land four 
square leagues in quantity, as successor to the former Mexican 
pueblo established at the site of said city, and also by virtue of a 
cession from the suprême government of Mexico theretofore made 
to the said pueblo, and prayed that its said claim be conflrmed. 
That said pétition and claim was thereafter duly transferred to the 
circuit court of the United States for the Northern district of Cal- 
ifornia, and on May 18, 1865, said court rendered a decree confirm- 
Ing to the city of San Francisco four square leagues of land within 
its city limits, including the land in controversy in this suit, subject 
to déductions of such lands as had been reserved or dedicated to 
public use by the United States, and such parcels as had been con- 
flrmed to parties claiming the same by the tribunals of the United 
States; the decree concluding with thèse woïds: "This confirma- 
tion is in trust for the benefit of the lot holders under grants from 
the pueblo, town, or city of San Francisco, or other compétent au- 
thority, and, as to any residue, in trust for the use and benefit of 
the inhabitants of the city." That on June 20, 1884, a patent is- 
sued from the land department of the United States to the city of 
San Francisco upon the trusts named and set forth in the decree of 
court aforesaid, with the habendum clause therein: "To hâve and 
to hold the said tract of land, with the appurtenances, unto the said 
city of San Francisco, its successors and assigns, forever," That 
the lot in controversy is a part of said pueblo land claimed as such 
by said city before said land commission and in said circuit court, 
and confirmed to the city in trust for the beneflciaries specifled in 
said decree. That the défendant is the légal successor of said city of 
San Francisco, and is subject to and bound by ail the trusts, duties, 
and obligations imposed on said city by said decree. "That through 
his grantors the complainant is the lot holder of said lot under said 
grants from defendant's municipal predecessor, said confirmée, said 
city of San Francisco." That in July, 1850, the complainant's gran- 
tors and predecessors in interest entered upon and took possession 
thereof, and since said date continuously until 1895 maintained ex- 



330 ,0 ■'■;:•■,. .■ .«lOO: 'FEDERAL RE-PQRTBR. -7 ' ' " 

cîusîve^iadTOrse, actual, open,'aûd notorious possession thereof un- 
der claim of title and ownership, "and thereupon your orator avers 
tbat, throu|;b(his predecessors and grantoi's, |ie was and is, ■yvith re- 
spect td said lot', one of the lot ïïolders under grants from the city, 
of San Francisco, and one of^ebeneflciaries mentioned in the de- 
crée hereinbëfbre set forth.'' That within the period of flve years 
next precéding the commencement of the présent suit the défendant 
wrongfully and unlawfuUy, and in violation of the trust declared 
in said decree, and in contempt thereof, and in disregard of com- 
plainant's title, entered intô the possession of said lot, and expelled 
the complainant therefrom, and, Without any compensation paid, 
offered, or secured, has ever since wrongfully aûd unlaWfully with- 
held such possession.! The prayer for relief is, iû substance, that 
the court détermine the adverse claims of défendant to said lot, and 
adjudge and decree that complainant is the owner and entitled to 
the possession therèofj that the acts of the défendant are in con- 
tempt of said decree, and in violation ofithe trust imposed thereby; 
that the défendant be restrained and enjoined perpetually from fur- 
ther molestation of plaintiff in his possession, and from further vio- 
lation of said decree; that the complainant'^ title to said lot be 
quieted, and that the decree of confirmation and the trust therein 
declared be enforced against the défendant; and for gênerai relief. 
The défendant demurred to the bill for want of equity, and specially 
demurred for the indeflniteness and uncertainty of the allégations 
concerning the eomplainant's title and its soùirce, and his failure to 
show Whether he claimed that the légal title was in him or in the 
défendant. The court sustained the gênerai demurrer for waht of 
equity upon the ground that upori the facts àlleged in the bill the 
complainant had a plain, adéquate, and coïnplete remedy at law. 
The bill was thereupon dismjssed. 

The sole question presented on the appeal is whethei* Or not there 
was error in sûstaining the démarrer. It is true that the bill con- 
tains ail the essential averments ' of ah action in éjectaient. It al- 
lèges title in fee simple, and a présent right of possession in the 
complainant, and a wrongful entry and détention of the possession 
by the défendant. Upon thèse allégations alone, if the bill con- 
tained no further averments, the légal remedy would undoubtedly 
be suflficient, and no ground for recourse to equity would be present- 
ed. But the allégation that the complainant owns iû fee simple the 
disputed premîses is qualifled by other averments of the bill. It is 
éhown therein that the claim of ownership in fee Simple is based 
apon an adverse possession, whichis alleged to bave been main- 
têiined for a period of 44 years. There must be imported into the 
allégation of ownership in fee simple by adverse possession the law 
which is applicable to such a claim of title when it is asserted 
against a municipal corporation. While it is the rule of law in 
some of the states that adverse possession of real property which 
has been dedicated to a public usfe, or which is held and claiméd by 
a municipal corporation for a street or park or for a public build- 
ing, if continued for a suffleient period of time, will operate to estab- 
lish title in the possessor, in California the rule is otherwise. It is 
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there settled by a séries of décisions by the suprême court that the 
rights of municipal corporations in sucb property are not afifected 
by adverse possession, however long continued. Hoadley v. City 
and County of San Francisco, 50 Cal. 265; People v. Pope, 53 Cal. 
437; County of Yolo v. Barney, 79 Cal. 375, 21 Pac. 833; Orena v. 
CAtj of Santa Barbara, 91 Cal. 621, 28 Pac. 268; Archer v. Salinas 
City, 93 Cal. 43, 28 Pac. 839, 16 L. E. A. 145; Ames v. City of San 
Diego, 101 Cal. 390, 3'5 Pac. 1005. The bill does not set forth the 
précise nature of the defendant's claim of title to the land in con- 
troversy. It allèges only that the défendant claims some right of 
title to said lot adversely to the complainant. But that in fact it is 
the contention of the défendant that the land in controversy is, and 
for a considérable period of time has been, owned by it as a publie 
park, was not disputed on tiie argument of the case, and it is at- 
tested by the defendant's officiai and public maps. The date when 
that contention had its inception, whether or not it was antécédent 
to the complainant's possession, or upon what grant or proceedings 
it is based, the bill does not disclose. Jt is clear, therefore, not- 
withstanding the averment of ownership in fee simple, that upon 
the facts alleged in the bill it is not shown that the complainant is 
the owner in fee simple of the premises in controversy. On the 
contrary, the bill contains allégations of fact which indicate that the 
légal title is vested in the défendant, that the défendant acquired 
such légal title by a patent from the United States under proceed- 
ings authorized by a statute of congress, and that, so far as the 
patent affects lands which, prior to the enactment of the statute, 
were held by lot holders under previous grants, it conveys the title 
in trust for such lot holders. The bill allèges also that the défend- 
ant has, so far as the complainant is concerned, violated the trust 
which was imposed upon it, and has asserted against him a title 
which was acquired for his beneflt. It may be conceded that, if the 
bill does, in fact, show that the title so acquired was for his beneflt, 
there can be no question of his équitable remedy. The estate in 
lands of a cestui que trust is one of which the law courts take no 
cognizance (Bagnell v. Broderick, 13 Pet. 436, 10 L. Ed. 235; Foster 
V. Mora, 98 U. S. 438, 26 L. Ed. 191; Langdon v. Sherwood, 124 U. 
S. 85, 8 Sup. et. 429, 31 L. Ed. 344), and unless it can be clearly 
seen that the statute of limitations has run against the trustée of 
an estate in lands, or that from circumstances or from lapse of time 
the presumption will arise that a conveyance of the trust property 
has been made to the cestui que trust, a court of equity is not re- 
quired to, relegate the latter to his légal remedy, since it cannot be 
seen with certainty that such remedy will be adéquate. But the 
bill falls short of showing that the complainant is one of the lot 
holders "under grants from the pueblo, town, or city of San Fran- 
cisco, or other compétent authority." There is a gênerai allégation 
in the bill that, "through his grantors, he is the lot holder of said 
lot under said grants from defendant's municipal predecessor," but 
that allégation is followed by an averment which specifically sets 
forth the nature of the alleged grant. The averment is that in the 
month of July, 1850, the complainant's grantors and predecessors 
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in interest entered into the possession of the tract of lànd, and from 
that time until the year 18!i5 îield the same adversely under a claim 
of title, etc.; "and thereupon your orator avers that, through his pred- 
ecessors and grantors, he was and is, with respect to said lot, one 
of the lot holders under grants frojn the city of San Francisco, and 
one of the beneflciaries mentioned in the decree hereinbef ore set 
forth." It thus appears that the complainant claims to be a lot 
holder, not under grants, but Bolely by virtue of an adverse pos- 
session, which had its inception two years prier to the time when 
the city of San Francisco flied its claim before the board of com- 
missioners, upon which claim, and in final adjudication thereof, the 
decree referred to in the bill was rendered. Such adverse posses- 
sion is ppt sufficient to show that the complainant, or any of his 
grantors, became, by reason thereof, a beneflciary of the trust, and 
of the title which was conflrmed to the city of San Francisco, for he 
was 4ot a lot holder under "grants from the pueblo, town, or city of 
San Francisco, or other compétent authority." To lot holders un- 
der such grants the benefits of the title given to the city in trust 
extended, and to no others. Taking together ail the averments of 
the biUjit does not appear therefrom that the complainant had such 
title or interest in the land in controversy as entitles him to relief. 
The demurrer to the bill for want of equity was properly sustained, 
and the decree will be afflrmed. 

EOSS, Circuit Judge (concurring). The bill in this case, rightly 
construed, does not, in my opinion, show that the complainant, or 
any of his predecessors in interest, ever had any grant from the 
pueblo or city of San Francisco, but, on the contrary, that the com- 
plainant's alleged rights to the lot of land in controversy are based 
entirely upon a possession thereof held by him and his predeceèsors 
in interest in hostility to ail the world, including the pueblo and city 
of San Francisco. The bill does not, therefore, show that the com- 
plainant, or any of his predecessors in interest, is, or ever was, a 
beneflciary of the decree of confirmation entered in the United States 
circuit court on the 18th day of May, 1865, under and pursuant to 
the act of congress of March 3, 1851. It therefore f ails to show any 
equity in the complainant for the cognizance of a court of equity, 
and hence the demurrer was properly sustained, and the bill prop- 
erly dis;missed, by the court below. 
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LITTLE et al. v. KELLAM et al. 

(Circuit Court, N. D. New York, llarcli 19, 1900.) 

Teade-Nambs — Unfaik Compétition— "Sorosis" Shoes. 

Complainants adopted tlie name "Sorosis" as a trade-mark for a shoe 
for women manufaetured by tliem of superior workmanship and a cliar- 
acteristic appearance. After tlie slioe by that name had beeome known 
and popular, défendants, who were shoe manufacturers of the same cite'- 
began the use of the name "Sartoris," afterwards ehanged to "Sartoria ' 
and "Satoria," to designate a woman's shoe of their make, very similar 
in appearance, but inferior in quality, to complainants' "Sorosis" shoes. 
HeliJ., that such action constituted unfair compétition, the similarUy in 
names and In appearance together rendering it probable that retail deal- 
ers would decelve purchasers into buying défendants' shoes for those 
of complainants. 

In Equity. On final hearing. 

Eowland Cox, for complainants. 
Edward S. Beach, for défendants. 

OOXE, District Judge. This is a bill to restrain unfair compéti- 
tion. The complainants are manufacturers of "Sorosis" shoes for 
women. The original défendant was a dealer at Albany, N. Y., in 
shoes manufaetured by Kellam, Tilton & Co. The manufacturers 
hâve intervened and will hereafter be referred to as the défendants. 
They are the real parties in interest and should be so treated. 

In the spring of 1896 the complainants, who hâve their manu- 
factory at Lynn, Mass., adopted, in advance of ail others, the trade- 
name "Sorosis" to designate shoes made by them. Their shoes are 
of superior workmanship and hâve a characteristic appearance. The 
"Sorosis" shoes very soon became popular and the complainants un- 
der this name hâve built up a large, profitable and constantly increas- 
ing business. Two years after the name "Sorosis" had ioeen chosen, 
after a good will had been created and the commercial success of the 
complainants' shoes had been assured the défendants, also manufac- 
turers of women's shoes at Lynn, selected the name "Sartoris" as their 
trade-mark. This name was applied to a cheaper grade of shoe which 
in appearance very closely resembles the "Sorosis" shoe. In ail 
prominent and characteristic features one slioe might easily be mis- 
taken for the other by a casual observer. For reasons which it is 
unneoessary to dwell upon "Sartoris" was ehanged successively to 
"Sartoria" and "Satoria." The use of the name "Sartoris" to desig- 
nate corsets or bonnets or even women's galoches would probably 
not interfère with the complainants' trade, but, oh the other hand, 
its use in connection with shoes which, in appearance, are almost 
identical with the "Sorosis" shoes, may, and probably will, confuse 
and mislead the public. Purchasers are notoriously careless as to 
détails. The salient features of an article, which has been tried and 
found satisfactory in the past, are remembered, but not the minute 
particulars. In the multitude of commodities which the ingenuity 
engendered by compétition présents to the consumer, it is impossible 
for him to do more than retain in memory the gênerai features of the 
100 F.— 23 



354 100 FEDERAL RBFOETER. 

article which impresses him, sufflciently to enable Mm to describe and 
identify it in case he wishès to pu*chase. If â manufacturer bas built 
up a good Tvill £ind made a fortune in selling bis goods under a unique 
and popular trade-name tbere is danger, iî anotbér manufacturer of 
the same citj adiopts a similar name to designate similar goods, tbat 
confusion will resùlt in tbe mibds of purcbaserS whicb can only tend 
to the injury of tbe former. Tbe ease witb wbich tbougbtlêss pur- 
cbaserB are misled by the nomenclature of tradé, adopted to convey 
f aise and misleading impressions to eye and ear, induces tbe courts 
tob^' diligent and zealous in prot^Cting sucb purchasers from décep- 
tion .anàhoi^est traders from dishonest compétition. An honorable 
manufacturer wisbes to seU hia goods on their merits. He bas an 
endles» list from which toseleet Mé trade-names and symbols. He 
will naturallj sélect one whicb differentiates bis gï>dds from tbose 
of similar dealers in tbe most pronounced manner possible. Wben, 
tberefore, a manufacturer chooses a name similar in àëûnd and appear- 
ance to a name whicb représenta a marked business success and 
dresses up bis goods in such a manner tba,t the, publie may be misled, 
bis conduct raises a presumption of unfairness. 

Let us assume tbat a womiani bas seen and examined the "Sorosis" 
shoe andihas heard from frienda of its advantages. She may not be- 
eomè a furchaser until months afterwards wheà tbe impression made 
upoai he* memory bas become cOtifused'and indistinct. 8he may re- 
cali îthe gênerai appearance of the shoe, the fact that it was made in 
Lynn, that it was calledthe "New Shoe for Women" and that its 
trade-name began and ended with the lettér "S." After stating to 
the salesman ber haay'sffecollection it would seem à very easy task on 
bis part to con^ince hier that a shoe àlmost identical in appearance 
and with a similar name is thé one shé isiseeking. A salesman who 
would peranit her to départ Without ha^ing made a purchase would 
in ail probability be discharged by bis employer as hopelessly défi- 
cient in persuasive power. In order to make the sale it would not be 
neceesary for the salesman to indulge in open déception and false- 
hood. The mère production iDf the shoe or tbe meré uttering of its 
name might accomplish the result. And yet tbe purchaser entered 
tbe shop intendîng to purchase a "Sorosis" shoe/ She could not bave 
been deceived by a "Jenness Miller" shoe or a "Bryn Mawr" shoe, 
for tlrë diJBferenées at ail points are too pronounced; but between the 
shoes in cohtroversy thé resemblance at ail points is so pronounced 
that deceptiWtt ià not only possible but probable. Exact identity is 
not fouhd anywhere, but similarity is found evérywhere. It is not 
necessary that the twei thingsshould be identical, Û they are substan- 
tiaUy alike, so tbat the ordinàry purchaser may be misled, it is 
enough. m 

There can be no doùbt tbat the conduct of the défendants bas 
put it into the power of retail ^iealers to palm ofE their shoes upon 
those intending to purchase the shoes of tbe complainants. If, as the 
défendants insist, thére is no intent on their part to mislead tbe pub- 
lic, if their purpose be to sell their shoes on their merits, an injunction 
will not injure but will benefit them. 

The afarmative défenses bave beeh examined with care, but it is 
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thought the défendants hâve failed to prove fraud or lâches on the 
part of the complainants which prevents them f rom enforcing their 
rights. The court agrées with the counsel for the complainants that 
the only adéquate remedy in thèse cases is an injunction. It is 
thought that an accounting will involve both parties in an expensive 
and tedious investigation which will resuit in nothing practical. 
The complainants are entitled to a decree enjoining the use of the 
words "Sartoris," "Sartoria," "Satoria" and similar combinations of 
letters, when used in connection with women's shoes. 



JONES V. HILLIS et al. 
(Circuit Court, W. D. Michigan, S. D. March 16, 1900.) 

1. Equitt Plkading— Issue on Plea. 

Under equity rule 33, tlie détermination of the facts stated In a plea 
In favor of défendant upon an issue taljen tiiereon does not necessarily 
resuit in the dismissal of the bill, but the court is requlred to further dé- 
termine the sufflciency of such facts. 

2. Res Jddicata — Idbntity op Causes of Action. 

In a suit for the spécifie enforcement of a contract, a plea setting up a 
former decree in a suit by the same complalnant as a bar is insufflcient, 
where it appears from the record of such suit that the contracte alleged 
in the two bills are so différent, although relating to the same subject- 
matter, that proof of the contract alleged in one bill would not support 
the other. 

In Equity. Hearing on plea of défendant Hillis. 

The bill set up a contract between the complainant and the défendant Hillis, 
whereby the latter undertook to organlze a corporation which should take over 
certain rolling-mill property at Muskegon, Mieh., which had been purchased in 
their joint interest, and operate it, together with a tin-plate manufacturing 
business, which it was purposed to add. It alleged that the complainant was 
skilled in the business which the corporation was expected to carry on, and 
that it was agreed that he should exert himself in making préparations for the 
work, and that he should beeome the manager and a director. It was also 
alleged that, for what thèse parties put into tlie corporation, $1.50,000 of its 
capital stock was to be issued to them jointly, eharged with such expansés as 
should be Incurred by each of them in carrying out the agreement. The bill 
then eharged that Hillis had procured the organization of the proposed corpora- 
tion, had transferred to it the rolling-mill property (the title to which stood 
in his name), and had taken the .flSO.OOO of stock in his own name, denying 
any right of the complainant therein, and that the corporation, the Champion 
Iron & Steel Company, which is also made a défendant, was about to issue 
certificates to Hillis for that amotmt of stock, in violation of the rights of the 
complainant, of which it had notice. The bill prayed for an injunction and 
account. To thls bill Hillis interposed a plea that, prior to the commence- 
ment of the présent suit, this complainant brought a suit in equity in the 
circuit court for the county of Oook, 111., founded upon the same transaction, 
in which he alleged a similar contract, the différence being that it was there 
alleged that Hillis agreed to cause to be delivered to the complainant one- 
half of the Ç150,000 of stock, fuliy paid and nonassessable, and that he would 
su,bscribe the complainant's name in the subscription book of the Company for 
$75,000 of the stock at the time of its organization. The plea further averred 
that Hillis appeared and answered, denying the contract set up in the bill, 
that the parties produced proof, and that sùeh proceedings were thereupon had 
that a decree was entered dismissing the bill, upon a spécial finding that the 
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ajji^'jiiçjt ithierçlp jçJlegea had no çxistemce, XWs deçïgewa» pleaded as a 
bar.f^the pœse,nt blll. To this plea the.complainant'fll^ repllcatiôn, and 
tlieiprcjof où th'ê iysùe was the retord of tlié Illinois suit.' '' 

Jqmes C. Mcjjaughlin, for complainant. 

Smith, Niiîig, Hoyt & Erwin, for défendant Hiilis, 

SEVEKENS, Circuit Judge (after stating th,e facts as above). 
This case was brought on for hearing before the court upon bill, the 
plea of the défendant David M. Hillis, and replication. Upon the issue 
thus joined, I find from the évidence adduced that the plea is true in 
point of fa et. Under the old chancery practice the conséquence of 
the foregoing détermination would be a decree for the dismissal of 
the billj but under equity raie 33 this conséquence does not follow; 
the provision therein cohtained being that "if upon an issue the facts 
stated in the plea be detetmined for the défendant, they shall avail 
him as far as in law and equity they ought to avail him." This 
changes the former doctrine. The resuit of the conclusion thus prO- 
nounced is that the court is required to détermine the sufficiency of 
the plea to bar the suit. Stead v. Course, 4 Cranch, 403, 2 L. Ed. 
660; Matthews v. Manufacturing Ck). (0. 0.) 2 Fed. 232, 235; Parley 
V. Kittgpn, 120 U. S. 314, 7 Sup. Ct. 534, 30 L. Ed. 684; Pearce v. 
Eice,' i42 ÏJ. S. 41, 12 Sup, Ot. 310, 35 L. Ed. 925. In thèse cases the 
change made in the equity practice by rule 33, which controls the 
resuit upon the détermination of the truth of a plea, was recognized 
and the effect of it illustrated. i 

Upon the hearing of the plea, the facts stated in the biU and not 
denied by answer are taken to be true. So taken, I think (contrary 
to my firgt impression) that they make ont a contract of a nature so 
far différent from that set up in thé Illinois suit as to prevent the 
decree rendered in that suit from béing a bar to the présent suit. I 
think it must be couceded that proof in the Illinois case of such a con- 
tract as is alleged in the présent bill would not havé supported the 
Mil in that case, and that, vice versa, proof of the contract there 
alleged would not support the bill in this case. The resuit is that the 
plea must be adjudged insufflcient, and an order entered overruling 
the saiùe, and granting défendant leave to answer under rule 34. 

Costs will abide the event of the suit. 



DUFF MFG. CO. V. KALAMAZOO RAILWAY-SUPPLY CO. 357 

DUPF MFG. CO. V. KALAMAZOO RAILWAY-SUPPLY CO. 

(Circuit Court, W. D. Michigan, S. D. Mai-eh 16, 1900.) 

Patents— Sdit fob Inpringembnt— PhbIjIminary In.tunction. 

Where the validity of a patent has not been expressly adjudicated, and 
the' auestion of infringement is a close one, a preliminary injunetion ' wiU' 
not be granted. 

In Equity. On motion for preliminary injunetion. 

Kay & Totten, for complainant. 

Fred L. Cliappell (Howard, Eoos & Howard, of counsel), for de- 
fendant, r 

SEVEKEIS' S, Circuit Judge. The complainant in this cause, for the 
pui-pose of showitig to this court that the Barrett patent, No. 312,316, 
has been already adjudged in another circuit to be valid, refers to the 
case of Manufacturing Co. v. Forgie, 57 Fed. 748, and to the same 
case on appeal in the circuit court of appeals for the Third circuit, 
59 Fed. 772, 8 C. C. A. 261. But, upon référence to the opinions of 
the circuit court and the circuit court of appeals, it appears that the 
question of the validity of the Barrett patent was not expressly 
passed upon by either of those courts, and, so far as the reports of the 
case show, that question was not mooted. It does, however, appear 
that the validity of the Barrett patent was assumed in both the cir- 
cuit and appellate courts. It was taken for granted, and the patent 
was held not infringed by the defendant's alleged infringing machine. 
This hardly fills the measure of a judicial confirmation of the validity 
of the patent. The prior patents for lifting jacks shown me create 
some doubt, not so much with resi>ect to the validity of the Barrett 
patent, as to its scope under the limitations of the prior art. The 
defendant's jack, which it is claimed infringes the complainant's pat- 
ent, is not identical therewith, but contains such variations in the 
character of the éléments employed as to présent a close question, in 
the light of what is shown upon this motion, whether it is or is not 
an infringement. In thèse conditions the court would not be justi- 
lîed In awarding a preliminary injunetion, and accordingly an order 
will be entered denying the same. 



358 _, , ., , 100 FEDï;RALi REPORTEfl. j, 

TITLE GPiiVRANTISE & TRUST GO. v. STUDEBAK^B et al, 
(Glccijit: Court, N. D. Illinois,, ÎSf. D, aiarch 26, 1000.) 
. No. 25,296. 



1. ReMOVAL OF ÇAnSES— JOINDER OF l^NNECBSSABY PaIWJIÉS — StJIT TO RedEEM 

FKOM MORTGAGB. 

Persons whose interests in mortgaged property were eut bff by à decre« 
foreclosing a flrst mortgag;e tliereon, and a sale of the property thereunder, 
are not necessary parties to a suit to ^eûeein brought by a second mort- 
gagee, who was not made a party to the first suit; and tbeir jolnder wiU 
not prevent a removal of the suit by the purchaser, ^ho Is tJie only real 
party In- mtétest as défendant. ;', 

2. Same— Natdre of Suit. 

Such a suit Is not one to redeem from the former decree of foreclosure, 
and therefore of an ancillary nature, but. Is an indepppdent suit, in efCect, 
. to redeçpi from a first mortgagee to possession, and, is.removable. 

On Motion toRemand to Stat^ C^purt ; , 

Marston, Augur & Tuttle, f or complainant. 
W. S. Oppenheinij fur defendaut. < 

KOHI^AATj District Judge. Iliis proceeditig is in the nature of 
a bill to redeem; from; a mortgagee in possession, and to foreclose 
a second inortgage. BéferidantStudebaker held a flrst niortgage 
upon the real éstate in question, and in 1894 caused the same to be 
foreclosed by proceedings in the state courts, but omitted to make 
complainant's, intestate =a party ito such proceedings. At the sale 
under the foreclosure ofthèârBtnioirtgage, défendant Studebaker, 
the owner of said mortgagO, was the purchaser, and the time for ré- 
demption allowed under the statutesof Illinois had expired prior 
to the flling of the bill herein. The bill allèges that complainant's 
intestate held a second mortgage" upon the real estate covered by 
Studebaker's flrst mortgage, and thàt, tôt being a party to said fore- 
closure proceedings, said intestate was not bound by the decree 
therein. Ali the parties whose rights were foreclosed by said pro- 
ceedings are riiàde parties tdthissfeillj and the relief asked as to them 
is that they mày be f orècloâed of àny right to redeem from the sale 
herein under the second mortgage, and that a déûciency decree may 
be entered against the persons liable for the indebtedness secured by 
the second mortgage. The bill herein was originally flled in the 
same state court in which the Studebaker foreclosure was had. De- 
fendant Studebaker removed the cause to this court on the ground 
that, as to him, the controversy was separable. This hearing is 
npon a motion by complainant to remand the cause for the reason 
ihat there is no separable controversy between it and défendant 
Studebaker, and that this proceeding is in its nature ancillary to the 
former foreclosure proceedings in the state court. I am of the opin- 
ion that ail parties whose rights in the premises in question were 
extinguished by the foreclosure of the Studebaker mortgage, and the 
expiration of the period of rédemption thereunder, are not necessary 
parties to this proceeding. This is essentially a proceeding to re- 
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deem from a person who has a good title against ail the world ex- 
cepting complainant, so far as this record shows. The fact that 
the parties whose rights in the premises were extinguished by the 
Studebaker t'oreclosure are also made parties adds to this suit the 
additional feature of being in the nature of a proceeding to quiet 
title, but that feature does not affect the controversy between com- 
plainant and défendant Studebaker. "WTien rédemption is sought 
by one who was not make a party to a foreclosure suit, and whose 
rights were, in conséquence, not barred by it, he should not join with 
the purchaser, as défendant, any one who was made a party to the 
foreclosure suit, and whose rights are extinguished by it." 2 Jones, 
Mortg. § 1100. "The mère union of several rights or liabilities into 
one suit, for convenience, cannot defeat fédéral jurisdiction by re- 
moval, if, besides this separable quality of the controversy sought 
to be remoTed, it can be fuUy determined withoût the présence of 
the other parties." "If there be neither joint right in the plaintiffs 
nor joint liability in the défendants, no matter how complicated the 
demands as to each," the right of removal is not defeated. Dill. 
Eem. Causes, § 145. The decree uuder which Studebaker holds title, 
followed by the master's deed, effectually eut ofE any rights of the 
other défendants in this suit to the property in question. As to com- 
plainant, that decree was a nullity; its intestate not being made a 
party to that suit. Its rédemption is not from that decree. It is 
practically from a mortgagee in possession,— a rédemption from 
the fli'st mortgage. This suit is not, therefore, in any manner an- 
cillary to the suit in which the Studebaker mortgage was foreclosed. 
Scates V. King, 110 Hl. 45C. The motion to remand is denied. 
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(Circuit Court of Appeals, Eightli Circuit. February 12, 1900.) 

No. 1,219. 

1. PlEADING — JOIKDEK OP CAUSES DP ACTION. 

A cause of action against a railroad company to recover damages on ae- 
coiint of the defendant's négligence in tlie construction and maintenance 
of cattle yards at a sliipping station, by reason of wliich certain cattle 
of plaintiff, placed in tlie yards while awaiting shipment, escaped, and 
were lost and injured, may properly be joiued with a separate count to 
recover for the négligent killing of some of the same cattle by an en- 
gine on defendant's road. 

2. Evidence — Transaction with Aoent Since Deceased. 

There is no statuts or nile of law in force in the Indian Territory wMch 
niakes a party to a contract or transaction incompétent to testify to it 
because the agent of the other party, with whom the contract was made 
or the transaction had, is dead. 

3. CARniERs OF LivB Stock — Dbpective Yards— MeasuHe dp Liability. 

A railroad company which constructs yards by the side of its track 
to faeilitate the loading and unloadlng of stocli is not responsible as a com- 
mon carrier for stocli placed m such yards by the owner to await ship- 
ment, but Is bound only to the exercise of ordinary eare in the construc- 
tion and maintenance of its yards. 
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4. NEGiiiaBNCE— Actions— Questions, fok Jury. 

'. 'Wïàt Was the proximate cause oî an injury is ordinarlly a question for 
•the jui'y, 'and when It lias been determined by them theirflnding is con- 
'< clusiVe, unless It can be said that<^ll reasopable meti must draw a différ- 
ent conclusion froia the facts of the case. 
,1 Caldwell, Circuit Judge, dissenting, 

In Error to the tjnited States Court of Appeals in the Indian Ter- 
ritory. 

Cliflord Ii; Jackson, for plaintiffs in error. 

N. B. Maxey (G. B. Denison, on the brief), for défendant in error. 

Befôre CALDWELL, SAJïïBOEN, and THAYER, Circuit Judges. 

jSANBORN, Circuit Judge. On December 20, 1892, the assignera 
of Patrick J. Byrne, the défendant in error, were notified by the 
agent of; the Missouri, Kansas & texas Eailway Company that it 
wouldfuriiish cars to ship their c^ttle the next morning, and that 
he should "bring his cattle in." Thereupon he droye them in, and 
Plit them in pens, at the station of Eufaula, which the railway Com- 
pany had constructed and maintained to facilitate the loading, un- 
Iqading, and shipmeut of cattle. During ,the night the cattle broke 
dowp two posts and a corresponding portion of the fence, and 150 
of them escaped from one of the pens. Nineteen of them were killed 
pn; or near the railroad track by an engine which ran into them, 
94 were recovered, and possibly 37 were lost. The défendant in 
eryo^'j.sought to recover for the cattle lost and killed, for the injury 
to those recovered, and for the expense of recovering them. 

In the complàint upon which the action was tried there were two 
counts, each for the recovery of the same items of damages, which 
amounted in the aggregate to $1,802.50. The flrst count charged 
that thèse damages were inflicted by the négligence of the com- 
pany in constructing and rèpairing its cattle pens, and the second 
charged that they were inflicted by the négligence of the company 
in running its engine upon the cattle after they had escaped from 
the pens, and while its engineer might hâve seen them upon the 
track, and might hâve prevented the collision. The. court thereupon 
charged the jury, in effect, that, if they foimd that the railway com- 
pany was négligent in the construction or maintenance of its cattle 
p'éhs, they might retnrn a Verdict against it for such loss of the dé- 
fendant in error as was tiie direpf, ' natural, and proximate eiïect 
ofïthat négligence; that the direct, natural, or proximate effect of 
a given cause was that effect which persons of ordinary judgment 
might reasonably conclude would follow such a cause as a resuit 
théi*6of; that, if the killing of the 19 cattle on the railroad tracks 
was thé direct, natmal, and proxiiù,ate resuit of the négligence 
in maintaining the cattle pens, they should return a verdict for the 
cattle sp killed, under the first CQunt of the complàint; but if that 
killing was not the direct, natural, and proximate effect of that 
négligence, but was caused solely by their collision with the en- 
gine, then they could not return a verdict for the dead cattle under 
tlië first count of thë complàint, tut might do so under the second 
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count, if they found that the railway company failed to exercise ordi- 
nary care in ninning the engine and train which struck them. Tlie 
jury returned a verdict under the flrst count of the complaint for 
$743, and under the second count "for 19 cattle killed by train, 
flt §f25 per head, amounting to |475." In other words, the jury 
found that the killing of the 19 cattle by the engine on the rail- 
road tracks was not the natural or probable effect of a failure to exer- 
cise ordinary care in the construction of the cattle pens, but that its 
proximate cause was the collision of the engine with them. 

There are numerous assignments of error. Some of them are that 
the court relused at the close of the trial to instruct the jury to re- 
turn a verdict for the plaintiff in error upon the flrst count of the 
complaint; that it refused to instruct them to return a verdict in 
favor of the railroad company upon the second count of the com- 
plaint; that it denled the motion of the railway company to com- 
pel the défendant in error to elect upon which count he would pro- 
ceed to trial; that it permitted Grayson, who had the transaction 
with the agent of the company, to testify to the conversation be- 
tween them which induced him to put the cattle in the pens, al- 
though the agent was dead; and that the court refused to instruct 
Ihe jury that the railway company did not receive the cattle for 
shipment, or take possession or assume charge of them by permitting 
them to be placed in the pens. 

There was no inconsistency between the causes of action set forth 
in the two counts of the complaint, and the motion to compel an 
élection was properly denied. Both causes were based on the nég- 
ligence of the company, and none of the facts essential to the main- 
tenance of either cause were inconsistent with those that were in- 
dispensable to the maintenance of the other. Great Western Coal 
Co. V. Chicago G. W, Ry. Co. (C. C. A.) 98 Fed. 274. 

There is no statute or rule of law in force in the Tndian Territory 
which makes a party to a contract or a transaction incompétent to 
testify to it because the agent of the principal with whom he made 
or had it is dead, and there was no error in the admission of the 
testimony of Grayson. Rev. St. § 858; Mansf. Dig. Ark. § 2857. 

It is undoubtedly a sound légal proposition that a railway com- 
pany which permits stock to be placed in the pens which it has pre- 
pared by the side of its tracks to facilitate loading and unloading 
it does not thereby receive it for shipment, or take possession or as- 
sume charge of it as a common carrier or keeper. The limit of its 
liability is for the exercise of ordinary care in the construction and 
maintenance of its pens. But we hesitate to say that this proposi- 
tion was not substantially given to the jury, although not in the 
words of the request of the company, and perhaps not as clearly ,and 
incisively as it might hâve been. 

There is, however, one assignment of error which must be sus- 
tained, and which renders a more extended notice of others unneces- 
sary. It is that the court refused to instruct the jury that they 
must return a verdict for the railway company upon the second 
cause of actidn. The sole basis of that cause of action was the nég- 
ligence of the engineer in running his train upon and killing the 
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19 «attte on ihe ràilway tracks,.and the jury reteped a verdict 
agéinst thèi cbmpany for |475 on tMs aceount. A careful perusal 
of the entiue record f ails to diselosë any évidence, of négligence or 
dereliction of idùty in the opération of the train wMch<killed thèse 
cattle. They "were bunched on the railroad track some distance 
frona any station, in the night, when a train came along and struck 
them. The proof is plenary and undisputed that the engineer in 
charge of the train wslb watchful, active, and careful, and that after 
he discovered the cattle it was impossible for him to avoid a colli- 
sion. In this state of the case the court should hâve instructed 
the jury that there could be no recovery on this cause of action. 
It is eontended that this error is not fatal, because the killing of 
the cattle may be attributed to the négligence oi the company in 
the^ construction and maintenance of its pens, which permitted the 
escape and the killing. It is said that there would hâve been no 
killing if there bad been no escape, and no escape if there had been 
no n^ligéâce in maintaining the pens. But this contention ignores 
the real question in the case, and also the pregnant fact that the 
verdict oif a Jury has properly answered that question; adversely to the 
major premise ef the argiunent. The question was; whether or not 
the négligence of the company in maintaining its cattle pens v^as the 
prbximate: cause of the killing of the 19 cattle on the railroad track 
by the engine. The mère fact that they vsrould not hâve been killed 
if they had not escaped does not answer this question, for they would 
not hâive beeu killed althbugh they did escape if they had not bunched 
themgelVeS'oiï the railroad track, or if the train had not come along 
and étrùék theai at the exact moment when ttoey were on the track 
and in its'Wiay.' Post hôc is not necessàrily propter hoc. The question 
was* wTiethéf the killing toy the engine was the natilral and probable 
resuit of the négligence iki the maîhtenance of ^he pens, not whether 
it waS siibsequent to that négligence, nor whether it would not hâve 
occulTëdito the absence of that négligence, i An injury that is the 
natural aM'iptobable conséquence of an act 6f n^ligence is action- 
able becaiïse that act is its proximate cause, but an injury that could 
not hâve béén foreseén or 'reasonably anti^ipated as the probable re- 
suit of an; iâet of négligence i$ not actionablej nor is an injury that is 
not the iia^ural consequenee of the négligence complained of, and 
that WGiîld not hàVe resulted from it, but for theilnterposition; bf some 
new, indepen^ent fcause that could not hâve been anticipated. The 
questiony i|heû,i was whether the bunching of the 19 cattle on the rail- 
road track ifi the night; and their death from collision with an engine 
and train of 'éai-s, wasthenatural and probable conséquence of the 
fàilttre of the Company tJo use ordinary care to maintain its cattle 
pens. It Wbls whetheï" ttiat bujiching and killing could hâve been 
foreseen or reasonably anticipated as the natural ànd probable efEwt 
of négligence in maintaining the pens. A natural eonaequence of 
an act is One which ordinarlly Mlows f rom it,— t-the resuit whifch may 
be reasonably anticipated; from ifc Was the btinching and killing 
of the cattle on thé railroad a result which ordinarily f ollows from 
their escape upon ;unf enced lahd through which a railroad extends? 
A probable dtosequenoe is one which is more likély to follow its sup- 
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posed cause than it is to fail to follow. Was it more probable that 
the result of tlie escape of thèse cattle would be their bunching and 
killing on the railroad than it was that they would wander off on the 
prairie, and be recovered again, as 94 of them were? To ask thèse 
questions seems to answer them, and the jury gave the answers which 
they seem to demand. They answered them in the négative. They 
found that the killing of thèse 19 cattle was not thenatural and prob- 
able conséquence of the failure to use ordinary care to maintain the 
pens, but that it was the resuit of an independent intervening cause, 
— tiie bunching of the cattle on the railroad, and the collision of the 
engine with them. Unless this court reverses, ignores, or disregards 
that finding, the verdict for the cattle killed cannot be sustained on 
the ground that the killing was the effect of négligence in maintain- 
ing the pens. because the jury hâve found that this négligence was not 
the proximate cause of the killing or of the loss which resulted there- 
from. But this finding may not be disregarded unless ail reasonable 
men of unprejudiced minds would draw the opposite conclusion from 
the facts of this case. It is only in such a case that the question of 
proximate cause may be withdrawn froni the jury. In evei-y other 
case it is their province to détermine ît, and their finding upon it is 
conclusive. Mr. Justice Strong, in Kailway Co. v. Kellogg, 94 U. S. 
474, 476, 24 L. Ed. 259, said: 

"The true raie is that what is the proximate cause of an injury is ordinarily 
a question for the jury. It is not a question of science or of légal knowledge. 
* * * In the nature of things, there is in every transaction a succession of 
eventB more or less dépendent upon those preceding, and it is the province 
of a jury to look at this succession of events or facts, and ascertain whether 
they are naturally and probaWy connected with each other by a continuons 
séquence, or are dissevered by new and independent agencies, and this must 
be determined in view of the circumstances existing at the time." 

Insurance Co. v. Robbins' Adm'r, 27 U. S. App. 547, 552, 553, 12 
C. C. A. 544, 547, 65 Fed. 178-181, 27 L. R. A. 029; Railway Co. v. 
Callaghan, 12 U. S. App. 541, 547, 6 C. C. A. 205, 208, 56 Fed. 988, 
991; Railroad Co. v. Price, 97 Fed. 423, 38 C. C. A. 239. 

We are far from being convinced that ail reasonable men of un- 
prejudiced minds would disagree with the finding of the jury upon 
this question of proximate cause. Indeed, it seems to us that many 
reasonable men would agrée with the jury that the bunching of thèse 
19 cattle on the railroad track, and their killing by the engine and 
train, was neither the natural nor probable conséquence of the négli- 
gence in maintaining the cattle pens; that such a resuit could not 
hâve been foreseen or reasonably anticipated from that négligence, or 
from the escape of the cattle from the pens; and that it was not the 
natural or probable conséquence of that négligence or escape, but was 
the efïect of independent intervening causes, — the bunching of the 
cattle on the railroad track, and the coming of the train in the night 
at the exact moment when they happened to be in its way, — causes 
which could not hâve been foreseen or anticipated, but which unex- 
pectedly intervened, turned aside the natural séquence of events, and 
produced an unnatural and improbable resuit. Railwav Co. v. EUiott, 
12 U, S. App. 881, 386, 5 G. C. A. 347, 349, 55 Fed. 949, 20 L. R. A. 582. 
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Since the jury properly found, «pon substantial évidence, that the 
négligence of tbe company in constructing and maintaining the pena 
was not the proximate cause of the loss of the càttle kjlled, bot that 
the proximate cause of that logs^às négligence in operating the. en- 
j'ino, and since there was no évidence of any négligence in the opéra- 
tion of the engine, the verdict cannot, be sustained. The rulings and 
proceedings in this case prier to tlie' trial are not the subject of any 
assignment of errors, and hence We do not notice them. The judg- 
ments of the United States court, (if. ^appeals for the Indian Territory 
and of the United States court for thé Indian Territory are reversed, 
and the case is remanded to the latter court, with instructions to 
grant a nevv trial. 

CALDWELL, Circuit Judge (diss^nting). It is stated in the opin- 
ion, pf the court thaï; "in the coinplaint upon which the action was 
tried there were two counts. * * • * The ilrst count charged that 
thèse damages were inflicted by the négligence of the company in 
constructing and repairing its cattle pens, and the second charged 
that they were inflicted by the négligence of the company in running 
it^ ^ngine.upon the cattle af ter they had escaped from the pens." It 
is nécessàrily implied in this statement that the plaintifE, by his own 
volition, stated his cause of action in two counts. But the record 
in the case discloses that he did nothing of the kind. More than 
seven years ago the plaintiff's assigner delivered to the défendant rail- 
road company 150 head of cattle for shipment over its road The 
c.çmpany placed the cattle in one of its cattle pens fo:* shipment, 
from which they escaped during. the night by reason cf the fence 
around the pen being «Id, rotten; ahd defective. It is the view of the 
lïiajoritj' of the court thât the company was négligent in putting the 
cattle into a pen so defectively fenced, and that it is liable for the 
cattle that escaped from the pen, and which, by reason of such es- 
cape, were lost to the plaintiff . 

The original complaint counted on the foregoing facts, and alleged 
that when near the pen from which the cattle escaped, and immedi- 
ately after their escape, "a locomotive engine and train of cars ran 
into, against, and over a large number of the said cattle, and killed of 
them nineteen head, of the value of 1475, and scattered and dispersed 
Others of said cattle, so that forty head thereol hâve been totally lost 
to the plaintiff, which were of the value of |1,000." This complaint 
stated but a single cause of action, namely, the loss of the 40 head of 
cattle by reason of their escape from a defective s\T<^k pen. The 
statement was incidentally made that, of the 40 hea^ lost, 19 head 
were run over by a locomotive engine while fieeing from the pen anC 
in close proxinuty to it, and the remainder of the 40 bead continueû 
their flighf oui onto the plains, and were lost. 

; Ohviously, an allégation that the 40 head of cattle were lost to the 
plaintiff by reason of their escape from the shipping pen would hâve 
constituted a good comglaint. But sei»ing upon the incidentaJ and 
wholly imm^tçrial statement of what happened to the cattle after 
their escape from the shipping pen, which prevected the plaintiff 
f t om recovering them, the defendant's attorney flooded the court w.' h 
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demurrers, and motions for a more spécifie statement of the cause of 
action, and for a separate statement of the causes of action, and with 
numerous other frivolous and nameless motions, until the court, to 
obtain surcease from this flood of trash, required the plaintiff to di- 
vide his single cause of action into two, one paragraph counting on 
the cattle that were killed by the locomotive engine in their flight 
from the pen, and the second counting on the cattle that were not 
killed by the locomotive engine, but continued their flight onto the 
plains and were never recovered. After thus coercing the plaintifE to 
state in a separate paragraph the number of cattle killed by the loco- 
motive engine as they fled from the pen, the défendant then insisted 
the plaintiff must show thèse cattle were killed through the négligent 
management of its locomotive engine, and that as to thèse cattle the 
plaintiff must r"est alone upon that claim of négligence; thus ignoring 
the plain and obvions fact that it was the defendant's négligence in 
allowing the cattle to escape from the pen and get on the railroad 
track that was the proximate cause of the loss, and that their death 
on the railroad track was due to this proximate cause, and that it 
was therefore wholly immaterial to the plaintifl's right of recovery 
how the defendant's engine that ran over the cattle after their escape 
from the pen was managed. After inducing the court erroneously 
to compel the plaintiff against his protest to split his single cause of 
action into two, another shower of frivolous demurrers and motions 
was rained down upon the court; among them, a motion that the^ 
plaintiff be compelled to elect upon which of the two causes of action 
he would stand. Against this extremely erroneous ruling of the 
trial court the plaintiff was remediless. He could not take an appeal 
from the order requiring him to change the statement of his cause of 
action, because it was not a final judgment. He was therefore com- 
pelled to try the case upon the statement of his cause of action framed, 
in effect, by the défendant to defeat the ends of justice. The défend- 
ant now seeks to saddle upon the plaintiff the conséquences of an 
error procured and brought about by its own action. By the quib- 
bling methods mentioned, the proper characterization of which 
would justify the use of very strong adjectives, the défendant suc- 
eeeded in delaying the trial of the case for nearly four years. When 
the case was ûnally tried, the jury was required to return two ver- 
dicts,— one for the cattle killed by the locomotive engine, and one 
for the cattle that continued their flight onto the plains and were 
lost. The jury returned verdicts as follows: "For thirty-seven head 
of cattle never recovered, but not killed by the train, at |12.50 per 
head, amounting to |462.50;" "for nineteen cattle killed by train, at 
125.00 per head, amounting to $475." In ail common sensé and rea- 
son, there never was but one cause of action in this case; that was 
for the cattle lost, no matter how, by reason of their escape from 
the defective cattle pen. The division of this single cause of action 
into two was brought about by the persistent efforts of the défendant, 
and is therefore an error from which it can reap no beneflt. It in- 
vited the error against the protest of the plaintiff, and no party can 
take advantage of an error he himself invites and procures to be com- 
mitted. New York El. E. Co. v. Fifth Nat. Bank, 135 U. S. 432, 441, 10 
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Sup. et. 743; Zà L. Ed. 231, âii(i,>cases there citefl; Bailway Co. v. 
Hferris^âî HoBi App. 450, 457, 12 aiG. A. 598, 63 Eed. 800, and cases 

It must be conceded that, if noiieiof the cattle nthat escaped from 
the pen had been killed by the defendaftt's locomotive engine, it would 
hâve been liable f or ail that wereilost by reason of such escape, — ail 
that were lost aâ the pfGximate cause of the eScape from the peu. 
UpoUi what priHciple, then, can the eompany be relieved irom this lia- 
bilitjriby shpwing that in their iight froia the pen, and immediately 
after théiréscape therefrom, and by reason ther^pof, the cattle ran 
upon thé company'a track, and wecfe; kUled by one of its locomotive 
engineis, without any négligence in the management of the locomo- 
tive? The plaintiff brougbt his aetioa properly^ namely, for the loss 
of the cattle resulting from their escape from the cattle pen through 
the négligence of the défendant. , The manner of their death, Or loss 
aftertheipt escape from the pen, so be it that it was a resûlt of that 
négligent escape, is whoUy immaterial. Some may hâve run upon 
the railroad track, and been killèditoy a moving locomotive; some 
may hâve if un into a wire feuce; and been killed; and some may hâve 
continued their ilight upon the plains, and never been recovered. But 
in each case their losâ te ithe plaintiff was the resuit of the defective 
pen; that was the proximate cause of the loss of ail the cattle that 
were lost. : Theflrst complaiat which is in the record counted on this 
state of the case. The escape of the cattle from the pen was so 
clearly and obviously the proximate cause of their loss to the plain- 
tiff that the question should not hâve been submitted to the jury. 
Tbe verdict of the jury ; expressed ia just and the proper resuit, and 
was clearly the only verdict possible, if the case had been tried, as it 
should hâve beenison the plaintiff 's côlnplaint, instead of on one f ramed 
for him by the défendant. The question of the; sufflciency of the évi- 
dence to support the iinding as to ithe numbe» of cattle, that fled out 
upon the plains and wére lost ottght ito be regarded as settled after 
thé jury that tried the case, the trial judge, snd aniappellate court of 
three judges hâve concuriîed in its sufflciency. It is a well-settled 
rule, essebtial to a fair and jUst administration of justice, that where, 
from a view of the whole record, it is apparent that justice has been 
doue, an appellate court will: not reverse the judgment for mère 
formai defects. Lancaster v. OoUins, 115 U. S. 222, 227, 6 Sup. Ct. 
33, 29 L. Edi 873, and cases there iCited. "When it is manifest that 
the judgment is right on the Whole record, the judgment will be af- 
flrmedj ûotwithstânding error in the pfoceedings.", Vaughan v. Dan- 
iels, 98 Mo.; 230» 11 S. W. 573; Fairbauks V. Long, 91 Mo. 628, 4 
Sj WJ 499, iMuch more is this the Wale where, as in this case, the 
error în the proceédings complainedof is the resuit of the action of 
the party complaining of tkose proceedings. "Wheu the judgment is 
for the rightiparty iti will ! not bé teNfersed for any error of law at- 
tribtitableitoithé complainitug pt^rty's action.''. Fairbanks v. Long, 91 
Mo. 628, *«S. W.«é99; Noble V.; Bilount, 77 Mo. 239;MHotojes v. Braid- 
woody 82'Mo. 617. '*A';party!i$hia(lll not tread baek, and trip up the 
heels ef ' the plaintiff bnf a defeet iwhich ; he himseM ànvited.?' Holmes 
v; iB*âid*oôd; 82' Moi 617; "A party will not be ibeard to complain of 
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an error adopted by the trial court at his request." Price v. Town of 
Breckenridge, 92 Mo. 387, 5 S. W. 22. 

The only question of law in the case from the beginning to the end, 
worthy of the attention of the court, was whether the company was 
bound to provide a reasonably safe shipping pen for the cattle, and 
was liable for the damage resulting from the neglect of that duty. 
By means of the groundless quibbles mentioned, the défendant has 
protracted this simple case for seven years, and the plaintiff is now 
told at the end of that time that he eau hare nothing for the cattle 
that escaped and were killed by the locomotive engin*, as they were 
running from the pen, because that was not negligently managed. 
To that he naturally returns the answer : "I sued for the loss of my 
cattle resulting from their escape from the shipping pen by reason of 
the defendant's négligence in not maintaining a reasonably safe and 
sufiicient f ence around the pen, and I neither know nor care whether 
the defendant's locomotive engine which killed some of them as they 
fled from the pen was well or ill managed. Their escape from the pen 
was the proximate cause of their loss to me, and it is for that I sued. 
The statement in the pleadings to the contrary of this was compelled 
by an order of the court made on the defendant's motion, and against 
my protest, and for that reason cannot operate to my préjudice." 
This plea is not answered in the majority opinion, and cannot be an- 
swered. The resuit reached by the court is not right or just. It 
rewards a species of practice intended to delay and defeat the ends of 
justice. It is, in a word, a travesty on justice. Moreover, under the 
Arkansas Code of Practice which is in force in the Indian Territory, it 
is well settled that, if the proof s warrant the verdict, the judgment 
will not be set aside or reversed, but the complaint will be treated and 
considered as amended to conf orm to thé proofs. In Davis v. Grood- 
man, 62 Ark. 202, 35 S. W. 231, Chief Justice Bunn, delivering the 
unanimous judgment of the court, said : "But, according to a unif orm 
holding of this court, the trial court's flndings and judgment will not 
be reversed, when they are in conformity to the évidence in the case, 
notwithstanding the pleadings fall short of the facts in évidence j for 
in such case the pleadings will be considered as amended to suit the 
facts." And see, to the same eiïect, Eeener v. Baker, 35 G. G. A. 350, 
93 Fed. 377; Eailway Co. v. Hfirper, 44 Ark. 527; Eailway Go. v. 
Triplett, 54 Ark. 289, 305, 15 S. W. 831, 16 S. W. 266. But hère there 
is a perfectly good complaint in the record to which the évidence can 
be referred. But, clearly, the reversai of the judgment of the lower 
court should be accompanied by an instruction to the trial court to 
permit the plaintiff, if so advised, to state his cause of action in a 
single count based on the loss of the cattle by reason of their escape 
from the defectively fenced cattle penj as was done in the original 
complaint, and requiring the défendant' to plead to the merits of such 
complaint, for, judging from the disclosures of the record before us, 
in no other way will the merits of. the case be jreached during tlie life- 
time of any of the natural persons connected withit. The railroad 
company, being exempt from the natural law of mortality, will alone 
see the end of the case. The judgment of the United States court 
of appeals in the Indian Territory (49 S. W. 41) should be affirmed. 
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EAILWAY ÔFFICIALS' & EMPLOYES' ACG. ASS'N T. WILSON. , 
(Circuit Court of Appeals, Blgh'th Circuit. Februiiry 13, 1900.) 

■ ,.'-:,', -.;:;, :;: No.,]j,232. ; ,' ■ . 

1. Plbading^-Fo'rmal Objections— WÀivEB. 

A téctinical' Objection to a pétition', Where the defect, if any, is merely 
formai, and could Iiave been cured by : anaendnient, caanot be considered 
when not made until after verdict. 

2. ThIAL— DlREOTION OF VEHDICT. 

,..4t thq, close of the évidence thçre is always a preliminary question for 
tKè Jtidge before the case caa prôperly be submitted to thé jury, and that 
is; tiot -whether or not there Is any évidence, but vrhether or not there 
is any substantial évidence, upon which the jury can properly render a 
verdict in fayor of tlie party who produces it. If there is no such évi- 
dence, It is the duty of the court to. direct the jury to return a verdict 
against hlm. 

3. Appbal—Rbview— Questions not Phesented to Trial Court. 

A question not mentioned in the spécification of errors in the original 
brlef of a plaintiff in errer, as requirçd by the rules, and whlch was not 
presented to the trial court, will not be considered by the circuit court 
of appeals, Vi'hich in an action at law Is a court for the correction of errors 
only. 

In Error tO the Circuit Court of the United States for the Western 
Bistrict oî Missouri. 

George Hiall and Guilford A. Deitch (0. G. Bain, Frank Hall, 
Fabius M!Finch, William K. Zulich, and John A. Finchj on the brief), 
for plaintiff in error. 

E. M. Harber and Frank P. Sebree (A. G. Knight and H. C. 
McDougal, on the briel), for défendant in error. 

Before GALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SAMBOEN, Circuit Judge. May Wilson, the défendant in error, 
was the wifè of Stephen G. Wilson, who lived at Trenton, in the state 
of Missouri, ând kept â restaurant- in a building a few fèet south of 
his résidence. There Was a small storfei'oom in the rear of his resi- 
àençe, to whiçh there were two doors, thât were usûstUy kept closed, 
•one opening îhto the dihingroonï, a;nd the othér upon a porch on the 
sôuth sidè of the Wtorei*boni. On the night of Mai-ch 25, 1897, Wilson 
was found'dièad in this storeroom, with two terrible wounds, one 
upon the bàelt ôf his head, and the qther on his fôrehead, either of 
which was sufficient td cause his deàth. He was a member of the 
Eàilway Officiais & Employés' Accident Association, a corporation, 
and the plaintiff in error, ând was insured by that association, accord- 
ing to thë terms of a certiâCate Of niembérship which hé held, against 
accidenïal ï>hysical bodilifi injuries wMfeh should . resuit in death with- 
în 90 daj^s; for th^è beneflt of his wife; the défendant in error, in the 
sum 6f iS,000. ■ lié certiflcate contained thispi^ovîsion: 

"This insuraHcé' shall not eover dlsappearances; nor injuries nor death for 
which tliere is no visible external maris upon the body of the insured (the body 
itsélf, th easè of death, not being deemed sTich mark); nor death or injury 
resBlthig;j:K)Hi,or attrlbutablè partially or wbolly, directjy or indireetly,,by or 
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in (-oEsequeiK-e of any o£ the following causes: * * * Injuries resulting 
froni the iiitentional aets of the insured, or any other person, or deatU result- 
ing from such aets, whether the insured or sueli other person be sane or in- 
sane (injuries inflieted by burglars, hlghwaymen, or thieves excepted)." 

Tlie défendant in error brought this action ux3on this certiflcate, and 
alleged that Wilson died from injuries intlicted upon liim by violent 
and accidentai means, and "that said injuries were intlicted by some 
burglar or burglars, highwayman or highwaymen, tbief or thieves, 
unknown to this plaintiff, and were so intlicted by said burglar or 
burglars, highwayman or highwaymen, thief or thieves, unknown to 
this plaintilï, as aforesaid, then and there, on the 25th day of March, 
1897, at the city of Trenton, Grundy county, state of Missouri, strik- 
ing the said Stephen G. Wilson on the head and other vital parts of 
his body with an ax and other deadly weapons, and then and there, 
and with said ax and other deadly weapons, instantly kill him, plain- 
tiff's said husband.'' The answer of the association contained a gên- 
erai déniai of the averments of the pétition relative to the cause of the 
death of Wilson ; an averment that it was caused by a blow with a 
deadly weapon which was intentionally intlicted by some person, and 
which crushed his skull and instantly killed him; and an allégation 
that the certiflcate provided that the insurance which it evidenced 
should not cover injuries or death resulting from quarreling or flght- 
ing, and that Wilson was engaged in quarreling or fighting with some 
unknown person when he received the injuries which killed him. To 
this answer a reply was interposed, in which the défendant in error 
admitted that Wilson's death was caused by a blow intentionally in- 
flicted upon him by some third person, and denied ail the other alléga- 
tions of the answer. The case was tried to a jurj-, and the only issue 
presented to them was whether Wilson was killed by a burglar, high- 
wayman, or thief, or by some other person. They found this issue 
for the défendant in error, and returned a verdict in her favor, which 
was followed by a judgment against the association. 

The first spécification of error urged upon our considération is that 
the défendant in error alleged in her pétition that the injuries which 
resulted in the death of the assured "were inflicted by some burglar 
or burglars. highwayman or highwaymen, thief or thieves, unknown 
to the plaintiff," without alleging her belief of one alternative or the 
other, and her ignorance whether it was one or the other, in accord- 
ance with the provisions of section 2071 of the Eevised Statutes of 
Missouri of 1889, which reads: "Facts stated may be in the alterna- 
tive. Either party may allège any fact or title alternatively, declar- 
ing his belief of one alternative or the other, and his ignorance wheth- 
er it be the one or the other." The point is too technical, and it 
cornes too late for serions considération. It was not presented by 
liiotion, demurrer, or objection to testimony before judgment. It 
was flrst made after the verdict by a motion in arrest of judgment. 
The pétition contains ail the substantial averments requisite to a 
good cause of action, and, if there is any defect in it, it is a mère 
formai one, which might hâve been immediately remedied by amend- 
mént, if it had been challenged by demurrer. 

After verdict or judgment, an objection to a pétition is tenable only 

100 F.— 24 
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wlien the pleading fails to allège the substance or foundation of a 
goba cape of action. Where the averments are simply informai, 
indemnité, OP conclusions of law, objections to thèse defeets are un- 
tenable and futile after the trial. Rev. St. § 954; Rev. St. Mo. 1889, 
§ 2113; Less t. English, 85 Fed. 471, 476, 29 C. C. A. 275, 280, 56 U. S. 
App. 17, 26; Glaspie v. Keator, 56 Fed. 203, 5 0. C. A. 474, 12 U. S. 
App. 281; City of Plankinton v. Grav, 63 Fed. 415, 11 0. 0. A. 268, 
27 U. S. App. 321; Parks v. Turner, 12 How. 39, 45, 13 L. Ed. 883; 
Stockton V. Bishop, 4 How. 155, 11 L, Ed. 918; Gardner v. Lindo, 1 
Cranch, 0. G. 78, Fed. Cas. No. 5,?31, 

The next contention of counsel for the plaintifl in error is that the 
refusai of the court to grant their request at the close of the trial to 
instruct the jury to return a verdict for the association was error. 
Many authorities hâve been cited by counsel relative to the duty of 
the court when such a request is presented. The rule upon that sub- 
ject is that at the close of the évidence there is always a preliminary 
question for the judge before the case can properly be submitted to 
the jury; and that is not whether ;0r not there is any évidence, but 
whether or not there is any substantial évidence upon which the jury 
can properly render a verdict in favor of the party who produces it, 
and that, if there is no such évidence, it is the duty of the court to 
direct the jury to return a verdict against him. Commissioners v. 
Clark, 94 U. S. 278, 284, 24 L. Ed.:59; North Pennsylvania R. Co. v. 
Commercial Nat. Bank, 123 U. S.. 727, 733, 8 Sup. Ct*,266, 31 L. Ed. 
287; Ràilway Co. v. Converse, 139 'U. S, 469, 11 Sup. Ct. 569, 35 L. Ed. 
213; Laclede Pire Brick Mfg. Cq.j;V. Hartford Steam-Êoiler Inspection 
& Insurance Co., 60 Fed. 351, 354, 9 C. C. A. 1, 4, 19 U. S. App. 510, 
515; Gowen V. Harley, 12 ÏJ. S. App. ,574, 585, 6 0. G. A. 190, 56 Fed. 
973; Motey V. Granité Cov, 74 Fed. 155, 157, 20 C, a A. 366, 368, 36 
ID". S. App. 682y 686; Railway Co. v; .Belliwith, 83 Fed. 437, 441, 28 
ce. A. 358, 362, 55 m S. App. 118, 121. But it is equally well set- 
tled that it is only wheh the évidence leaves the material f acts admit- 
ted or substantially undisputed, aJid only when thèse facts are such 
thàt reasonaMe men, in the exerciseiof an honestiand impartial judg- 
ment, can fairly draw but one conclusion from itherû, that the court 
may properly withdraiw the case from the jury. If the évidence rela- 
tif to the material facts develops a substantial conflict, or from the 
admitted or -^tablished lacts the anprejudiced minds of reasonable 
men may well draw différent conclusions, it isthe duty of the court 
to submit the issues to the jury. Railway Go. v. Jarvi, 53 Fed. 65, 70, 
3 C. C. A. 433,438, 10 M. S. App; 439, 451 ; Fuel Go. v. Danielson, 57 
Fed. 915, 92evî6 G. C. A, .636; 640, 12 U. S. App. 688, 696; Drake v. 
Stewart, 76 Fed. 140, 143,i22 C. O. A. 104, 107, 40 U. S. App, 173, 178; 
Railway Go. v. Ives, 144 U. S, 408, 417, 12 Sup. Ct. 679,. 86 L; Ed. 485; 
Railroad Coi v. Pollard, 22 Wall. 341, 22 L. Ed. 877; Railway Co. y. 
Priée, 97: Fed. 423, 38 G. G. A. 239. The question^ hère is therefore 
whether OT; not the undisputed facts establishedby the évidence were 
such that rèasonable men, in the exetcisfe of : an honest and impartial 
judgment, could not fairly draw the Conclusion that Stephen G. Wil- 
son was killed by a burglar or a thiefi Among the facts established 
at the trial were thèse: Wilsbn was a man of a quiet, peaceable dis- 
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position, who had no known enemies. He and his wife personally con- 
ducted their restaurant and waited upon their customers. He some- 
tiœes loaned small sums of money to those who desired to borrow 
them. In the storeroom where his body was discovered there were 
found, among other goods, some bottles of béer and some empty bot- 
tles. In an alley a few feet south of the storeroom an ax which be- 
longed to Wilson, and which was usually kept by the woodpile in 
his back yardj was found smeared with blood, and on the porch a 
bloody stick of wood about 18 inehes long was discovered. The doors 
of the storeroom were ordinarily kept closed. Wilson's body was 
found in this storeroom about 11 :30 p. m., with his skuU crushed in 
by three blows, two apparently made witli the ax, and one with the 
stick. When his body was found, the door between the storeroom 
and the diningroom was found closed, and that which opened upon 
the porch was open a few inehes. His clothes were undisturbed, and 
66 cents in money and two gold or gold flUed watches were found 
upon his person. The défendant in error testifled that she and her 
husband were sitting together by the stove in the restaurant about 
10:30 p. m. on the night of the tragedy, when some one came to the 
back door of the building, and called her husband by his nickname, 
"Jim"; that he went out, and was gone about five minutes; that he 
then retumed, went to the cash drawer, took from it a sack contain- 
ing money which they kept there, dropped it back into the drawer, 
and went out again. Customers came in, and she waited upon them. 
Her husband did not retum, and in about half an hour after he went 
out she went into the hall of their résidence and called him. She 
heard a gurgling sound, but he did not answer, and she returned to the 
restaurant, and telephoned for the police. It was nearly half an hour 
before any one responded to her call, and meanwhile she did nx»t 
alarm the neighbors, somp of whom lived within a few feet, nor did 
she call a boarder, who was sleeping in one of the rooms in the sec- 
ond story of her résidence, but when no one came for some time after 
her flrst call she telephoned again. The bookkeeper of Wilson testi- 
fled that the cash in the money sack in the drawer was |15 short the 
next morning after the murder. There was other testimony in the 
case, but none which contradicted that which we bave recited, none 
which pointed out more directly the perpetrator of the crime, none 
which tended more strongly to establish the plea of the association 
that Wilson was quarreling or fighting when he received the fatal 
blows. Was there no substantial évidence hère that thîs man was 
killed by a burglar or a thief ? Would ail reasonable men, who exer- 
cised a fair and impartial judgment on the question, be compeUed to 
flnd that he was not killed by a burglar or a thief? We do not doubt 
that this case was so mysterious, and this évidence so indirect and 
circumstantial, that it was fairly within the province of the jury to 
find that the assured was not kiÙed by a burglar or a thief, but, after 
a careful considération of ail the évidence, we are unable to answer 
theserquestions in the affirmative. It is contended that the testimony 
of thé défendant in error may be untrue, and the jury were undoubt- 
ediy at liberty to so flnd, but we are not, because it wàs not contra- 
dicted. b;^ other testimony, or by indisputable physîcal facts or laws, 
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and the? jury, iu the exercise éf their undoubted prérogative, hâve 
found it tô be true. Oonceding her story to be true, the natural, yea, 
the irrésistible, inference from the évidence is that the motive for the 
crime was thel obtaining of mopey, The f acts that Wîlson sometimes 
had money andloaned it; that he went to the money sack just before 
he was killed; that the money ih thé sack was $15 short the next 
morning; and that he was f oiind dead, without this money on bis per- 
son, — tend tOi show that somfe otie kilIed him togèt it, and succeeded 
in doing sot Hor can we persuadé ourselves to say that there was no 
substantial évidence that the pérpetrator of this crime was a burglar 
or a thief. « The fact that thé |15 was gone uiidéf the peculiar cir- 
cumstances ©f this case is persuasive évidence that it Vas stolen, and 
the tacts that Wilson's dead body was found in- a storeroom whose 
doors wère ©rdinarlly kept closedy ând that the door to the porch was 
open, is substantial evidencê^'torbpér for the considération of a jury, 
on the question whether oï? hàt the pei'petrator of the crime opened it 
with the intent to commit a felôny. AU thèse issues were properly 
submitted to the jury. 

Another spécification of èrror. is that the court told the jury that 
whether or not the cash accôunt was $15 short the morning after 
the murder was a question for their considération, and thât "assum- 
ingVior the pUrposeS of the case, that the cash accouht was fifteen 
dollafg: short, the question that you hâve to cont end With whên y ou 
retire to consider of your verdict is whether or not you cah flnd that 
that flîteen dollars was taken out of the cash taken in on that day, 
by Mr. Wilson that evening." The criticism of this portion of the 
charge is that it diverted the attention of the jury from the real issue 
in the case, whether or not Wilsôn was killed by a burglai* or a thief, 
and dii^ected their attention to' an immaterial matter not in issue. 
But it'is a sufiicient answer to this criticism to say that the fact, if it 
was a fact,— ahd theré was very substantial and persuasive évidence 
to prève' it,—thîit Wilson took the |15 from the money sack, and car- 
ried it ôùt of the restaurant, just before he was killed, was a very 
material, hay, an essential, link in the chain of circuinstances which 
led to the conclusion that he was killed by a burglar or a thief, and 
therefore the considération of the question whether or not that fact 
existed was the considération of a very essential part of the main 
issue before the jury. 

Finâlly, it is contended that the association never was liable for 
the deâth of Wilson on account of injuries inflicted.by a burglar, 
high^àyman, or thief; that it was only liable for injuries so inflicted 
which did not resuit in death; and that this judgment should be re- 
verSëâ upon this ground. This contention is based on thèse words of 
the third paragraph on the back of the certifleate (the italics are those 
of counsel for the plaintiff in errpr) : "This Insurance shall not cover 
* * • injuries resulting from the in tentional acts of the insured, 
ov &nj oth.ev persan, or deaihrestiiting Jrom such aicta * * * (jn- 
jur jï^s ioflicted by burglars, highwaymen, or thieves excepted)." It is 
said that the contract thrbughottt makes a clear distinction between 
injuries and death, that thé indemnity for the former was payable to 
thé assured, and for the latttér to his wife, and that the plain reading 
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of the policy excepta from the Insurance death from injuries inten- 
tionally inflicted, whether by burglars, highwaymen, thieves, or other 
persons. This is, however, a new défense to this action, which is 
pleaded for the first time in the reply brief of the counsel tor the 
plaintiff in error in this court. It was not pleaded in the answer. It 
was not suggested at the trial. It was not presented in the motion 
in arrest of judgment. And it was not mentioned among the errors 
upon which counsel claimed to rely, or in the argument which they 
flled in support of their daims, in the brief which they âled under 
the ruies of the court. It is therefore not properly before this court, 
and we must décline to consider it, or to décide the question it pré- 
sents, both because it was not presented in the first brief of counsel 
for plaintiffs in error, in accordance with rule 24 of this court (31 
G. C. A. cxxvii., 90 Fed. cxxvii.), and because it was not presented to 
the court below. In an action at law this is a court for the correction 
of the errors of the court below exclusively. Questions which were 
not presented to or decided by that court are not open for review hère, 
because the trial court cannot be guilty of error in a ruling it has 
never made, upon an issue to which its attention has never been called. 
Railway Co. v. Henson, 58 Fed. 531, 532, 7 C. C. A. 349, 351, 19 U. S. 
App. 1©9, 171: Schneider Brewing Co. v. American Ice Mach. Co., 
77 Fed. 138, 149, 23 C. C. A. 89, 100, 40 U. S. App. 382, 403; Board 
V. Sutliff, 97 Fed. 270, 38 C. C. A. 167. The judgment below is af- 
firmed. 



FONDER et al. v. JEROME HILL COTTON CO. 

(Circuit Court of Appeals, Eiglith Circuit. February 13, 1900.) 

No. 1,172. 

1. Trial— Direction of Verdict. 

Before tlie submission of a case to the jury in a fédéral court, there is 
always the preliminary question for the Judge, and that question is, not 
whether there is no évidence, but whether there is any substantial évi- 
dence, upon whicli the jury eau properly render a verdict in favor of the 
party who produces it; and, if there is no such évidence, it is the duty of 
the court to direct a verdict against hiin. 

H. CoNTKACTS— Validity— Wagertng Agrbements. 

Contracts for the future delivery of a marketable commodity are not 
per se void or voidable, but are presumptively valid; and to render such a 
contract illégal, as a wagering contract, it must be shown that there was 
a mutual intention that the goods should not be delivered, but that the 
contract should be solved by the payment of the différence between the 
contract price and the market price at the time fixed for delivery. 

3. Same. 

The fact that one or both of the parties to such a contract intended to 
sell the contract, or his rights thereunder, before the time fixed for de- 
livery, does not afCect its validity. 

4. Same— Note Given for Losses— Défenses. 

Défendants executed a note to brokers through whom, as their agents, 
they had made a contract for the purchase of cotton for future delivery, 
for the amount of the loss paid for them by such brokers on the contract, 
which had been sold before the time for delivery arrived. The contract 
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wBs valld, and the seller intended'to, and did, délivèt the cotton thereon 
at the tijne agreed. HeWi Jthat to' render the note Invalld, as Mying 
arisen, ont o( a gambling cpntract, défendants had the burden of showing 
- that they did not 'intend to receive the cotton under^ the contràct, but 
■that it; sllould be discharged bj' payment of the différence bet-ween the 
coiitract ànd màrket prlce at timR of delivery, and alfeo that the brokers 
knew snch fact. 

In Errot to the Circuit Ck)urt of the United States for the Eastem 
District of Arkansas. 

Charles CoJOaii, J. M. Moore; H. L. Fonder, and W. B. Smith, for 
Itlaintiffs in error. 

U. M. Eose, W. E. Hemingway, and G. B. Rose, for défendant in 
error. 

Before CALDWELL, SA^BOEN, and THAYEE, Circuit Judges. 

SANBOKN, Circuit Juâge. Complaint is madè of but one error in 
this case, and that is that at the close «f the trial before a jury the 
court instructed them to return a verdict in favor of the défendant in 
error. At the close of the trial of a case before a jury în the national 
courts, there is always a preliminary question for the judge before the 
case can be submitted to thé Jury; and that question is not whether 
there is no évidence, but whethei" there is any substantial évidence, 
upon which the jury can properly render a verdict in favor of the 
party who produces it. Eailway Co. v, Belliwith, 28 0. C. A. 358, 83 
Fed. 437, 440; Commissioners v. Clark, 94 U. S. 278, 284, 24 L. Ed. 59; 
North Pennsylvania E. Co. v. Commercial Nat Bank of Chicago, 123 
U. S. 727, 733, 8 Sup. Ct. 266, 31 L. Ed. 287; Raïlroad Co. v. Con- 
verse, 139 U. S, 469, 11 Sup. et. 569, 35 L. Ed. 213; Laclede Fire- 
Brick Mfg. Co. v. Hartford Steam-Boiler Inspection & Insurance 
Co., 19 U. S. App. 510, 519, 9 C. C. A. 1, 4, 60 Fed. 351, 354; Gowen 
V. Harley, 12 U. S. App. 574, 585, 6 C. C. A. 190, 197, 56 Fed. 973, 
980; Motey V. Granité Co., 36 U. S. App. 682, 686, 20 C. C. A. 366, 
368, 74 Fed, 155, 157. The question presented, therefore, is wheth- 
er or net there was any substantial évidence presented at the trial 
in support of the défense interposed by the plaintififs in error. The 
détermination of this question nécessitâtes a brief considération 
of the issue and of the évidence. 

The action was based on a promissory note made by the plaintiffs 
in error, Willis M. Fonder and AndreW M. Fonder, for the sum of 
13,705.59, on March 4, i§92, payable to the ordèr of Hill, Fontaine 
& Co.> and by them indorsed and sold to the défendant in error, 
the Jérôme Hill Cottôn Company, a corporation. The défense was 
that the note was given for moneys advanced by Hill, Fontaine & 
Cb.j f or the eo-partnershi^,-\V.>;M. Fonder & Co., which was com- 
pèiséd of the plaintiffs in errdr'àhd on,e Charles «f. Free, in paysacnt 
of losses on gambling contraçts in cotton futures made by W. M. 
Pojider !& Co, through Hillj F^ontaine «fe Co.,. ifis tlieir agents.; The 
évidence disclosed thèse ifacts; "Willis M. Fonder and A. M. Fonder 
were not gambieras. They were merchants of Walnut Eidge, in the 
State of Arkansàk, and Hill, Fontaine & Co. were côttoh factors and 
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commission merchants at St. Louis, in the state of Missouri. In 

October, 1891, Hill, Fontaine & Co. had about 500 baies of cotton, 
which Fonder & Co. had bought in Arkansas, and sMpped to them 

at St. Louis, to hold, and ultimately to sell, wlien tlie owners so 
directed. Fonder & Co. were of tlie opinion that the price of cotton 
would rise, and they intended to hold this cotton, and sell it at the 
expected advanced price. Without their direction, and against 
their wishes, Hill, Fontaine & Co. sold 200 baies of this cotton, and 
Fonder & Co. complained of this act. Hill, Fontaine & Co. answer- 
ed that they regretted their action, but that there could be no loss, 
because they could buy for Fonder & Co. contracts for the delivery 
of this cotton in the following March at a price as low as that at 
which they had sold the 300 baies. This complaint and answer 
were made in a conversation between W. M. Fonder and Jérôme 
Hill, and Fonder testifled: That he had never bought any cotton 
futures before. That Hill told him he would bave to advance a 
margin of |1 a baie; that, if the margin went down, he would hâve 
to put up more, to get the advance in the market. That they did 
not buy any spot cotton in that way. That, if Hill had told him 
that he would hâve to accept a delivery of the cotton at the time 
of the purchase, he would not hâve made the deal. That he told 
him there would be no delivery of the cotton when he gave him 
the order to buy it. And that some time af ter he had ordered the 
purchase of contracts for "the delivei^ of 20O baies, and af ter the 
price had declined, Hill said, "You had better take two hundred 
more baies, to cover losses on the two hundred futures you hâve, 
to keep up with it." The resuit was that Fonder & Co, directed 
Hill, Fontaine & Co. to buy for them contracts for the delivery of 
400 baies of cotton in the following March, and Hill, Fontaine & 
Co. çxeçuted thèse directions through members of the ]!^ew York 
Cotton Exchange, who bought the contracts for Fonder & Co. in 
accordance with its rules. The contracts thus purchased were 
valid and enforceable agreements for the delivery of the cotton in 
March in the city of îfew York. The vendors bound by the contracts 
intended to, deliver the cotton according to the terms of the con- 
tracts, tendered it at the proper time, and actually delivered 200 
baies of itf. Before the time for the delivery of the cotton arrived, 
however, the price of it gradually declined; and on February 3, 1892, 
Hill, Fontaine & Co. requested Fonder & Co. to make their margin 
good, and they failed to do so. Later, in February, 1892, Fonder 

. & Co.'s contracts were sold on the New York Cotton Exchange at 
a loss of |3,7t)5.59, which Hill, Fontaine & Co. paid for them, and 
to reimburse them for this expenditure the plaintifEs in error made 
the note in suit. Hill, Fontaine & Co. never bought, sold, or dealt 
in cotton futures on their own account, and in this transaction they 
were the agents of Fonder & Co. to communicate their orders to the 
members of the cotton exchange who made the purchases for them, 
and HDl, Fontaine & Co. neither charged nor received any commis- 
sion or compensation for their services. There was testimony that 
those who réside in the state of Arkansas and in that vicinity, who 
purchase. contracts for the future delivery of cotton, rarely, if ever, 
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receire the delivery of the Gotton under theîr contractai It was 
upon this State of facts that tlie court below held that tlle plaintiffs 
in error had prodiiced no substantial évidence in support of their 
défense, and instructed the jury to retum a verdict against them 
for the amount due upon their note. 

The resuit attained under thïs instruction is équitable and just, 
and it ought not to be disturbed unless it was reached by a viola- 
tion of some principle of law or rule of évidence. Hill, ''Fontaine «fe 
Co. were the agents of Fonder & C!o. They bonght and sold the con- 
tracts forthe future delivery of the cotton and paid the loss pur- 
suant to the directions of their principal», and thelatter ought to 
reimburse thein for their loss unless some principle df law or rule 
of public policy forbids such action. Nevertheless, "if the contracts 
which Fonder & Co. bought were wagering conti'ac'ts, they were 
illégal and void; and if, when Hill, Fontaine & Go. directed their 
purchase, they knew or had reasonable notice that- Fonder & Go. 
intended them as mère wagers, they were participants in an un- 
la wful transaction, and. the note they obtained was without légal 
considération and void. But coîitracts for the future delivery of 
cotton or other personal property are not per se void or voidable. 
They are présumptively légal aiïd valid, for parties hâve a perfect 
right at law and in equity to agrée to buy or to sell any personal 
property to be delivered in the future. It is only when, under the 
guise of such a légal contract, the parties to it really intend that 
the goods shall not be delivered, and that the obligation of the con- 
tract shall be discharged by the payment by one party to the other 
of the différence between the contract price and the market price 
of the goods at the date âxed for executing the agreeStoent, that the 
contract becomes a wager, and falls under the baH of the statutes 
of the varions states, and of the public policy of the nation. Irwin 
V. Williar, 110 U. S. 499, 508, 4 Sup. Ct. 160, 28 L. Ed. 235; Embrey 
V. Jemison, 131 U. S. 336, 346, 9 Sup. Ot. 776, 33 L. Ed. X72; Bibb 
V. Allen, 149 U. S. 481, 492, 13 Sup. Gt. 950, 37 L. Ed. 819. It is not 
suiHcient to avoid such a contract that one of the parties to it in- 
tended that the goods should not be delivered, and that the obliga- 
tions of the parties should be solved by the paym^t of the différ- 
ence between the contract price and the inarkét pride at the time 
fixed for the delivery. Both parties must hâve had 'that intention, 
or the contract is valid. Irwin v. Williar, 110 ¥. S1'508, 4 Sup. Ct. 
160, 28 L. Ed. 225; Bibb v. Allen, 149 U. S. 48i, 493, 13 Sup. Ct. 950, 
37 L. Ed. 819. Nor is the fact that one or both of the parties to 
the contract intended to sell the agreemènt, or their rights under it, 
before the time of delivery came, any objection toits vâlidity. Far- 
ties hâve the same rights to buy contracts fior the future delivery 
of Personal property, with the intention Of iselling them again, that 
thèy hâve to buy the property itself with that- intention. The re- 
suit is that the note on which this action is founded, and the con- 
tracts for the delivery of the cotton, from the purchase and salé of 
which its considération sprang, were présumptively légal' and valid, 
and the burden was on the plaintiffs in error tO establish the fact 
that the note was given for an illegaL considération. Roundtree v.. 
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Smith, 108 U. S. 269, 2 Sup. a. 630, 27 L. Ed. 722-; Irwin v. Williar, 
110 U. S. 499, 507, 508, i Sup. Ct. 160, 28 L. Ed. 225; Bibb v. AUen, 
149 U. S. 481, 492, 13 Sup. Ct. 950, 37 L. Ed. 819. For the purposes 
of this case, we concède, but we do not décide, that a broker or agent 
who assists his principal to purcliase or sell contracts for the future 
delivery of personal property, which he has notice that his principal 
intends as wagering contracts, cannot recover for advances he makes 
or obligations he incurs in such transactions. But under this con- 
cession it was indispensable to the support of the burden which 
rested upon the plaintiffs in error that they should produce substan- 
tial évidence (1) that Fonder & (^o. not only intended not to reçoive 
the cotton under the contracts, but also that they intended that the 
obligations of the contracts should be discharged by the payment 
of the différence between the market price and the contract price 
at the time flxed for the delivery; and (2) that their agents, Hill, 
Fontaine & Co., knew or had reasonable notice of this intention 
when they directed the purchases. In ail this they hâve lamentably 
failed. Neither of the plaintiffs in error testifled that he intended 
thèse contracts to be wagers, or that he intended that their obliga- 
tions should be discharged by the payment or receipt of the différ- 
ences between the contract priées and the market priées at the times 
flxed for the deliveries; nor is there any such évidence in the case. 
The extrême limit of the testimony on this subject goes no further 
than to show that Fonder & Co. knew that they would not be com- 
pelled to accept a delivery of the cotton under the contracts. But 
this knowledge is perfectly consistent with an intention on their 
part to sell their contracts before the time for delivery came, as they 
did, and as they had the same right to do that they had to sell the 
cotton which they had bought in Arkansas, and were holding in St. 
Louis for higher priées. Xor is there any substantial évidence 
that Hill, Fontaine & Co. had any knowledge or notice that Fon- 
der & Co. intended the contracts they purchased to be mère 
wagers. They were not such in fact. They were valid, enforce- 
able contracts for the actual delivery of the cotton. The ven- 
dors testifled that they intended to deliver it. The contracts and 
the rules of the New York Cotton Exchange required its deliv- 
ery. It was tendered in due time, and 200 baies of it were ac- 
tually delivered under the contracts. Fonder & Co. had bought 
thèse contracts to replace cotton which they thought had been sold 
too soon, and which they intended to sell later at higher priées. 
The natural inference was that they bought the contracts to sell 
again as they had bought the cotton. They had never made bets or 
wagering contracts before. There was nothing in the contracts 
themselves, nothing in the character or préviens transactions of the 
plaintiffs in, error, nothing in this transaction, to notify their agents 
that they intended to violate the laws of the land and the public 
policy of the nation, and to use thèse contracts, which were fair 
and légal on their face, to make wagers on the market price of cot- 
ton. Our conclusion is that there was no substantial évidence in 
the case upon which a jury could hâve properly rendered a verdict 
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foi* ,ll^è |)ljii^;tîfls in error, and that the peremptory instruction to 
tHëïù to refillto a verdict for thë défendant in èrror was right The 
juaéfi**ii TbéW is accordiugly affirmed. 



STEVENS et al. T. CHÀMBEELIN. 
(Circuit Gourt of Appeals, First Circuit February 2, 1900.) 
N6.^297. ■,,."..''■■' 

1. Mastéb and SURyANTr-FELLow Servants. 

In a woplenrmlll emplojlng froin 250 to 300 persons, ail qf whom ■vsfere 
under a superlntendeht, a maelilnlst; Whose duty it wàs to make gênerai 
répairs on ïKe machinéry ànd ch&iigès, when directed \>ir the superintendent, 
wlio alsD -had authorityi over the: ttremen, an assistant machinist, and 
: helperfe, ajl of s^liom he employed, but whose principal duties required him 
to work :with Jjis bands, waa a fellow servant witb another employé, whom 
he called.to assist him in repairlng à machine, anfl for bis négligence, re- 
sulting in an ihjury to sùch other servant in tbe performance of the work, 
the rflaster cannot be held liable.i 

2. Sàmb— VoLUNtARY Service. 

Whether,; in reniîerlng the assistance required, p^ servant injured was 
acting within the scope pf his emplpymeiit or. not iplpipiatèrial, so far as 
relates to the dùty.aiiil obligations bf the employer, vrhieh were the sàme 
towards a voltinteer as tOwa,rds a servant acting within his employment. 

In Error to the Circuit Court of the United States for the Dis- 
trict of New Hampshire. 

Frank S. Stréetei* (Rëuhen E. Walker and Allen Hollis, on the 
brief), for plaintiffs in error. 
Charles P. Stine and Edwin H. Shannôn, for défendant in error. 

Before COLT and PUTNAil, Circuit Judges, amd WEBB. Dis- 
trict Judge. " 

PUTNAM, Circuit Judge. This Js a writ of error brought to re- 
verse a jiidgment rendered in behalf pf Chamberlin, tbe défendant 
in error, against the plaintiffs in error. The case was tried to a 
JU17, and the pecord brings up the whole proceedings at the trial. 
The only alleged error which we are to pass on is the refusai of the 
court to direct a verdict for the défendants below. No complaint 
is made of the other rulings of the learned judge who presided at 
the trial. Ail the facts which are needed to enable us to dispose 
of the issue before us are indisputable, 

The plaintiffs in error were the owners of a mill engaged in the 
manufacture of woolen cloth. In the mill was a press, a heavy 
structure employed for pressing roUs of cloth. It w^is bedded in a 
pit in the floor of the mill. The bottom of the pit was slippery with 
oil oozing down from the press, and the pit was dark. A portion 

1 As to who are fellow servants, see notes to Railroad v. Smith, 8 0. 0. A. 
668; Railway Co. v. JohBeton, 9 C. C. A. 596; and Flippin v. Kimball, 31 
C. C. A. 286. 
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of this machine consisted of a heavy iron plate supported by two 
large press screws. Thèse screws required repairs, and, when the 
défendant in error was injured, they were being taken out for that 
purpose. While they were being taken out, the heavy iron plate 
required temporary support, and, by reason of its great weight and 
its location in a dark pit with a slippery lloor, the work demanded 
great çare. 

The work was done in behalf of the plaintiiîs in error by one 
Mr. Streeter. He is caUed by the défendant in error the "master 
méchante" of the mill. The évidence is that Mr. Dickson was the 
gênerai superintendent of the mill, and had fuU charge over it every- 
where; that Streeter was under his direction, and did whatever 
Dickson wanted done ; that in making changes, or anything of that 
nature, he went to Dickson for directions; and that with référence 
to small, ordinary repairs he did not go to Dickson, but he always 
consulted him before doing anything else. The évidence also is that 
there were employed in the mill about 250 or 300 persons; that 
Streeter was sometimes called "boss machinist," and sometimes 
"master mechanic"j that he employed the help who were under him, 
although when he wanted a man he consulted the superintendent, 
and when a man did not satisfy him he would go to the superin- 
tendent, and thereupon the superintendent decided about discharging 
Mm; that he employed no persons except those under his orders; 
that altogether he had seven on his pay roll, — that is, under his 
orders, — three iiremen, one teamster, one machinist, and two help- 
ers; that his principal duties were to work with his hands, and to 
look after the men who were under him, and that about nine-tenths 
of the time he worked with his hands. 

The défendant in error cannot be said to hâve had any expérience 
in the particular work to which this case relates. He testiûes that 
he was hired as a spare flreman, as a spare night watchman, to wheel 
the ashes out of the boiler room, to keep the lawn mowed and the 
yard clean, to sweep up the concrète walk, and to do the chores at 
the superintendent'» house. It is claimed that at times he did lift- 
ing of timbers and work of that nature ; but, of course, on this writ 
of error, we must accept this particular issue as he states it. His 
account of his being set at the work in which he was injured is as 
foUows: 

"Q. Where were you working on the 3d of December? A. Out in tlie yard, 
piling up old lumber. Q. If anybody called you, who was it? A. Mr. Streeter, 
tlie master mectianie. Q. Wliat time? A. I think about ten o'clock la tlie 
forenoon. He says, 'Joe, we want you to come into the mill, and help lix' 
what tliey called the 'press.' It was broken down, 'and we are in a hurry about 
it, and I want to fix it as soon as possible, and want you to come in and help.' 
Q. Did you go in? A. Yes, sir; I did. I went in." 

We think, therefore, if it had been important in the case, that the 
défendant in error would hâve been entitled to go to the jury on the 
questions of the nature of his employment, and whether or not the 
work in which he was injured was within its scope, and whether 
or not he had any exjjerience in the class of work in which he was 
employed when injured, and, if yes, to what extent. Nevertheless, 
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in wliatever way thèse particûlar issues might be detèrïnined by 
the jury, the resuit of litigation on the other indisputàble facts 
shoTvn in the record would' net hâve bèen alïected thereby. The 
rulè îs well settled that, so fâr as the obligations of ah employer 
aPë concerned, they are fundatoentally the same towards a volun- 
teer as towards one acting within the scope of his employment. 
The authorities on this point are sufticiently stated in Bevin, Neg. 
(2d Ed.; 1885), at pages 826-828, and in Osborne t. Railroad Oo., 
(58 Me. 49. The rule is laid down positively in Pol. Torts (4th Ed.; 
1895); than which there is no highèr authority. The leàrned author 
says, at page 93 : 

, ''Moreover, a stranger who glves hia help without reward to à mau's serv- 
aJits engaged in any work is hëld to put himself, as regarda the mastcr's liabil- 
ity towards him, in the same poÈition as if he were a servant^ Having of his 
free wilJ, thougli not under a contract of service, sxposed himself to the ordi- 
nary : rislis of tlie work, and made himself a partaker in them, he is not 
entitled to be indemnifled agaljist them by the master, any rnore Uiaa if he 
were in his regular employment." 

Of course, there may be péeuliar circumstances excepting the case 
from this gênerai rule, as in Railroad Co. v. Port, 17 Wall. 553, 21 
L. Ed. 739; and, as there shown, the calling of a workman from 
the dass of work on which he is employed to a new clàss of work, 
for which he was not employed, renders especially applicable the 
rule with référence to the proper warnings to be gif en by employers 
to eikiployés. The case at bar, however, as we will explain, raiaes 
no issue of that nature. 

In the progress of the work, Streeter, having removed one of the 
press s<;rews, replaced it temporarily by a pièce of three-inch plank 
set perpendicularly. In sème way which the évidence does not 
makë clear, this three-inch plank gave way, and the heavy plate in 
falling injured the défendant in error. It is admitted that the work 
might hâve been done with safety by the use of ordinary blocking 
in the place of a perpendicular shore, and there is no évidence that 
the material for such blocking might not hâve been found about 
the mill, while the presumption is that it would hâve' been. Indeed, 
the évidence of the défendant in error, which we hâve cited, shows 
that at the very time he was engaged in piling up old lumber, which 
was presumably suitable for this coarse blocking, and it aJso appears 
that on a previous occasioïi the blocking for this purpose was at 
hand. Any question of this character, however, would relate to the 
obligation of the employer to furnish suitable materials for doing the 
work; and as to this there is neither any allégation in the déclara- 
tion, nor any proof that the niaterials were not at hand, while, with 
référence to a charge of négligence in this behalf, the law is well 
settled that it rests with the employé injured both to allège and 
to prove that the employer was at fault. 

There hâve been discussed at the bar ail the varions phases of the 
obligations of employers to employés. Aside from observing inci- 
dentally thatj from the necessity of the thing, some of the subordi- 
nate rules which hâve thus been discussed, especially the rule with 
référence to the condition of the place where the work is to be done, 
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do not apply to repair or construction gangs, except in a much 
(jualifled way, as was shown with regard to construction in Armour 
V. Halin, 111 U. 8. 313, 4 Sup. Ct. 433, 28 L. Ed. 440, we do not find 
it necessary to consider those peculiar obligations; because, on the 
indisputable facts, the only négligence in this case which can be 
said to hâve been a causa causans, or to hâve contributed to the 
injury of the défendant in error, was the alleged fault of Streeter 
in not blocking up the plate, instead of using the perpendicular plank. 
The record, therefore, présents no question except whether or not 
Streeter and the défendant in error were co-employés with référence 
to the issue of négligence thus presented. 

It should be observed that since the case was tried to the jury the 
suprême court has decided Eailroad Co. v. Conroy, 175 U. S. 323, 

20 Sup. Ct. 85, Adv. S. U. S. 85, 44 L. Ed. , in a manner which 

clears up some questions which were before doubtful. There may, 
of course, be instances where the question whether or not différent 
individuals are co-éniployés for the purpose of the issue in this 
case should be submitted to the jury for their détermination on 
proper instructions from the court; but, on facts which are so far 
from dispute as those in the record at bar, the practice of the su- 
prême court has been to dispose itself of that question, or to direct 
the circuit court to dispose of it, as a question of law, or as one not 
contestable on the proofs in the case. This was emphatically so in 
Railroad Co. v. Conroy, ubi supra. The only.other cases relating 
to this point to which we need refer are Railroad Co. v. Keegan, 160 
U. S. 259, 16 Sup. Ct. 269, 40 L. Ed. 418; liailroad Oo. v. Peterson, 
162 XJ. S. 346. 16 Sup. Ct. 843, 40 L. Ed. 944; Martin v. Railroad 
Co., 166 U. S. 399, 17 Sup. Ct. 603, 41 L. Ed. 1051; Mining Go. v. 
Whelan, 168 U. S. 86, 18 Sup. Ct. 40, 42 L. Ed. 390. 

In Mining Co. v. Whelan tfte suit was brought by a workman in the 
corporation's mine. The business of the corporation was divided 
into three departments, — the mine, the mill, and the chlorination 
Avorks, — each of which had a superintendent who was under the gén- 
éral manager. In the mining department there were three shifts 
or gangs of workmen, and the négligence ont of which the accident 
arose was that of the foreman of the gang in which the plaintifl 
was working. The court observed that whether or not the foreman 
had authority to engage and discharge men under him was imma- 
terial, and that, even if he had such authority, he was none the 
less a fellow servant with those under him, "employed in the same 
department and under a common head." It is apparent that Streeter, 
in the case at bar, was no further removed from the défendant 
in error than the foreman in Mining Co. v. Whelan from the plain- 
tiff below in that case, or than the conductor in Railroad Co. v. Con- 
roy from the brakeman who was on the same train with the con- 
ductor, was subject to his orders, and was alleged to hâve suffered 
an injùry through his négligence. 

As to the main question in this case, it is useless to burden an 
opinion with citations from the state courts, where the views hâve 
been so conflicting, and the expressions of them almost innumera- 
ble; also, where so much has been said on this topic in the varions 
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dpinioasidf tbe several justices of the suprême court, speaking in 
behaliof'that court, it woùld not be prudent ^oaecept any partic- 
uldreKprfession as settling thé law beyond iwhat the case itself 
detaandedi.ïii iNevertheless, it may well bè maintained that the al- 
leged; rulefiôf vice principal, so far aa it Goncërns the relations of 
dififerèrit'pePsons employed by the same principal to accomplish a 
common cestilt, bas no propec récognition by the suprême court 
with référence tp the issue in tMs case, as we baye pointed it out. 
On the question of who are co-servants^ it was said by Justice 
Brewer in Kailroad Co. v. Baugh, 149 U. S- 368, 387, 13 Sup. Ct. 
914, 37 L. Ed. 772, 781, as foUows: , 

"lï thé act Is one done In' the discharge of souie |>ositive duty of the master 
to the «ecvant, then négligence In the act is the négligence of the master; but, 
If Jt be not ope Ip the discharge of soch positive duty, then there shouM be 
some Personal wrong on the part of the employer béf ore he is held liable there- 
for." '.'"'. :'.'". ' 

This expression, so far a^ it concerns the positive duty of the mas- 
ter, is limited and explained by what précèdes it, relating to his 
obligatipijs to provide suitaible places, tools, and machinery, and to 
use reasonable care in waming Ms employés, and tp other matters 
of that nature, ail of which are a^mitted to be particula^s with réf- 
érence to which the ma-ster cannpt relievp himself by deputizing 
others. None of thèse obligations, as we bave said, applies to the 
case at bar, or to the allégations: and proofs which thei, record pré- 
sents. Except for those spécial obligations, the language of Mr. 
Justice Brewer; implies a "persQnal wrong?' on the part of the em- 
ployer; that is to say, a wrong pf a character wMch could not occur 
through. the mère négligence of: any individual deputized by the 
master in the spécial department pf work in which the person in- 
jured is eniployed. Tliese expressions lOf Mr. Justice Brewer were 
^dopted and repeated by Mr. Justice White, at pages 264 and 265, 
160 tl. 8., and pagçïS 270, 271, 16: Sup. Gt, in Railroad Co. v. Kee- 
gan, ubi supra, and were carriedforward by Mr. Justice Shiras into 
hi^ opinion in Railroad Ço. v. Gonroy, 175 U. S. , 323,, ,20 Sup. Gt. 
85,;Adv. S. U. S.i 85, 44 L. Ed. — hT,,aïready referred to, Thus, that 
thé test as to who are corServaiits|. turns rfither on the nature of the 
service than on the relative rank of the différent employés bas re- 
ceived the express approval of three justices of the suprême court, 
if it is not to be accepted as deteïipdned by the court itself. No- 
w;here in the depigions of the court, or in thp opinions of thé varions 
ju^ticjes thereof, is this test contrayened, except as ifflplied in the 
di^ient of a minority of the bencb from thp recuits reached. But 
the;line, of reaspning of Mr. Justipp Shirag in his opinion in behaJf 
pf the court in Bailroad Cp; v. ConFpy leads to even more positive 
conclusions. It was sajd in: B^vin, Neg- (2d 'E^,; 18Q5), at page 
805, referring to the English and Scotch décisions;: in^ ,, 

"The tendency of thèse décisions is strongly towards includlng ail grades of 
service, t.o the very highest, wlthin the princlple of nqnllability in the case of 
coinpion employment." ., ,; 

Pol. Torts (4th Ed.; 1895) : laysdown the English rule even more 
positively. After sdme idisenssion of the gênerai principles and 
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scope of the rule, so far as the nature of employinent is concerned, 
the learned author says, at page 92: 

"It makes no différence if the servant by whose négligence another Is In- 
jured is a foreman, manager, or otlier superior in ttie same employaient, whose 
orders the other was, by the terms of his service, bound to obey. The foreman 
or manager is only a servant havlng gréa ter authority. Foremen and work- 
men, of whatever rank, and however authority and duty may be distiibuted 
among them, are 'ail links in the same chain.' " 

The law in England was authoritatively declared, in 1868, in Wil- 
son T. Merry, L. E. 1 H. L. Se. 326. In Kailroad Co. v. Conroy, Mr. 
Justice Shiras, at page 331, 175 U. S., page 85, 20 Sup. Ot., page 85, 

Adv. S. U. S., and page , 44 L. Ed., cites from the opinion of the 

lord chancellor, Lord Cairns, found at page 332, as follows: 

"The master is not, and cannot be, liable to his servant unless there be négli- 
gence on the part of the master in that in vi'hich he, the master, has contracted 
or undertaken v^ith his servant to do. The master bas not contracted or under- 
taken to exécute in person the work connected with his business. • * ♦ 
But what the master Is, in my opinion, bound to his servant to do, in the 
event of his not personally superintending and directing the work, is to sélect 
proper and compétent persons to do so, and ta furnish them with adéquate 
materials and resources for the work. When he has done this, he has, in my 
opinion, done ail that he Is bound to do. And, if the persons so selected are 
guilty of négligence, thls is not the négligence of the master." 

This States the same rule as that given by Mr. Justice Brewer in 
Bailroad Co. v. Baugh, just cited, and it fully affirms the law as 
laid down by Pollock, and as understood to be now held in Eng- 
land, and it is the only référence made by Mr. Justice Shiras to the 
English authorities on this précise point, and therefore it must be 
accepted as representing the English law as he understood it. Hav- 
ing thus shown that the English law does not recognize the so- 
called rule of vice principal with référence to the issue in this case, 
and that it certainly recognizes no distinction ordinarily arising out 
of diiïerent grades of service, Mr. Justice Shiras continues, at page 
333, 175 V. S., page 88, 20 Sup. Ct., page 88, Adv. S. U. S., and 
page , 44 L. Ed. : 

"Leaving the décisions of the state courts, and coming to those of this court, 
we flnd the latter to be in substantial harmony with the eurrent of authority 
in the state and English courts. From this statement the case of Railroad Co. 
V. Ross, 112 U. S. 377, 5 Sup. Ot. 184, 28 !.. Hd. 787, must perhaps be except- 
ed," etc. 

Thereupon, in accordance with the directions of the court, Mr. 
Justice Shiras proceeds to overrule the case last referred to, so that, 
taking the whole opinion together, it must be accepted as a state- 
ment that the rule of the fédéral courts on the question before us 
conforms to the English rule as stated by Lord Cairns. Whether 
or not this is to be accepted as the conclusive adjudication of the 
suprême court to the extent stated by Mr. Justice Shiras, it is at 
least certain that there is nothing in the déterminations of that 
court, as they are now to be summed up, which, in view of the evi- 
dently subordinate position of Streeter, can be regarded as except- 
ing this case from the gênerai rule of the obligations of the master 
arising out of the relations of co-servants worlîing together at the 
same time and for the same purpose, while, on the other hand, there 
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is much to thoroughly discountenance any such exception, aad the' 
gênerai drift is against it. Unde* thèse circumstaïïées^'tlie request 
to the court below to instruct the jury to return a verdict for the 
défendants below, now the plaintiflfs in error, should hâve been 
grànted. We mày add that therè is no rule of natural justice which 
holds. an employer who is personally without fault liable in dam- 
ages for the faults of others. The judgment of the circuit court is 
rever^^d, the verdict set aside, ^ apd the case is rem^nded to that 
court lor further proceedings, and fhe plaintiffs in erfor are award- 
ed the costs of appeal. 



OLSEN V. NORÏH PACIFIC LUMBEE CO. 

(Circuit Court of Appeals, Ntath Circuit. February 5, 1900.) 
No. 516. 

1. Mastbb and Servant— Fei.low Servant— Incompetbnct— Négligence. 

In an action by an employé against a master for Injuries alleged to hâve 
been caused by the incompetency and négligence of a co-employé, It is not 
erroneous for the court to make a distinction between incompetency and 
négligence, and to submit to the jury only the question of négligence, where 
the évidence was entirely directed to the manner In which such co-employô 
performed his worli, and the knowledge of plaintiff and défendant in re- 
spect thereto. ; 

2. Same— Spécial Rules. 

A sajvmill owner cannot be chargea wlth négligence for falllng to direct 
one employed as sawyer by spécial rules to observe care towarda an off- 
bearer engaged in certain work with him, and injured by his négligence, 
where the work was not complex, ànd there was no évidence that it was 
eustomary in sawmills to direct employés by spécial rules. 

S. Same— Pkesumptions. 

It is tie master's duty to employ caréfùl servants, and one accepting 
employaient may assume that such duty has been performed in the sélec- 
tion of his fellow servants. 

In Eri-pr to the Circuit Court of the United ^tates for the District 
of Oregon., 

E. Mc'ndenhall and Watspn & Beekmàn, for plaintiflf in error. 
Rufus Mallory, for défendant in error. 

Before McKENNA, Circuit Justice, and ROSS and MORROW, Cir- 
cuit Judges. 

McKEiNXA, Circuit Justice. The parties were, reispeetively, plain- 
tiff and défendant in the court below, and wè will so dêsignate them. 
The plaintiff sued to recoveï damages for injuries sustained in the 
sawniill of the défendant. The groitnd of action was the inconl' 
petency and négligence of one of the defendant'B employés, tO wit, 
one Hiley Eearick, sawygf in its miil. The facts are substantially 
that at the time of the injury to the plaintiff the défendant conducted- 
a sawmiU in Portland, Or., and that onfe: Hiley Eearick and thë plaifa- 
tiff were co-employés, the one as sawyer, and the other as "second 
off-bearer." In the mill there was a certain main carriage and a cer- 
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tain pony carriage. By the former, logs were sawed into cants 
(logs in a certain stage of dressing), and by the latter the cants 
were sawed into lumber. The cants were removed from one car- 
riage to another by means of a derrick and powerful machinery 
operated by steam. The derrick was situate between the carriages, 
and a chain, with hooks, was attached to it. It was the duty of 
Eearick, as sawyer, to operate the machinery which moved the 
derrick, and of the off-bearer to handle the hooks attached to the 
derrick, place them upon the cant when it was to be conveyed to the 
pony carriage, and remove them when the cant was in position on 
the carriage. The same derrick and hooks were used for both 
carriages. The opération was as f ollows : When a cant was to be 
placed upon the pony carriage, the "second off-bearer" (plaintifif) 
placed the hooks upon the cant. The sawyer started the machinery 
wMch lifted the cant, and it was swung around by the derrick, and 
by the aid of the off-bearers placed on the pony carriage. The 
hooks were then to be released by the "second off-bearer," and the 
carriage started towards the saw by the sawyer. In the language 
of a witness, "the opération consista in loading the cant on the car- 
riage or wagon; it is nothing more or less than a wagon on wheels; 
and as soon as the cants are loaded, and the hooks taken oiï, why 
the wagon is ready to go. The next move is to start the wagon or 
carriage towards the saw for the purpose of sawing up the cant." 
The controversy between the parties hinges in part upon what no- 
tice and care this should hâve been done by Eearick. The plaintiff 
in error claiming that it should not hâve been done until he was 
seen to hâve been away from the carriage; the défendant in error 
claiming that it was proper to start the carriage if the hooks were 
released, and that they were released before Eearick started the ma- 
chinery. It is conceded that the two employés were fellow serv- 
ants, but it is contended that défendant in error is nevertheless 
chargeable because Eearick, the sawyer, was incompétent and nég- 
ligent, and that the défendant employed him and retained him know- 
ing him to be so. 

We need not détail the évidence. ïhere was testimony to the 
effect that Eearick had been employed by the défendant for two 
years continuously, and that he had had ten years' expérience in a 
sawmill, and that he had been first employed on the main carriage, 
but took charge oî the pony carriage as sawyer about two years be- 
fore the injury to plaintiff. There was contlicting testimony as to 
the réputation of Eearick for carelessness and recklessness, but 
it was not shown that the défendant had actual knowledge of such 
réputation, or that the plaintiff had, except Eearick testifled that 
he walked up to Olsen as soon as he was hurt, and asked him "how 

bad he was hurt," and he said, "You careless s of b , I 

knowed you would do it." 

On the instructions requested and refused, certain errors are 
based which présent the following propositions: (1) That it was a 
question of fact for the jury to décide whether it was reasonably nec- 
essary for plaintiff's safety as "second off-bearer" that Eearick should 
hâve been charged by the défendant with the duty of paying atten- 
100 F.— 25 
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tion to and looking out for Mm, and to give some signal or -warn- 
ing before starting or moving the carriage towards the saw, and 
that the court erred in refusing to so instruct the jury, and also 
erred in instructing "that there was no testimony in the case to 
ehow, that there was any duty on the mill company to provide rules 
and regulçitions as to ho^: tie saw should be started; that the law 
enjoined flpon Rearick to be careful, and the mill company could not 
make that any stronger thaii the law piade it." (2) That incom- 
petency was a question of fact, and that, besides, it was constituted 
of the habits of Rearick as well as of his knowledge, and that the 
court erred in assuming that there wa»: no évidence of his incom- 
petency, and submitting alone to the jury the fact of his négligence, 
(â) That the plaintiff was not chargeable with notice of Rearick's 
négligence from his gênerai réputation, or of spécial acts of négli- 
gence, of which he was flOt shownto hâve knowledge. 

1. The court made a distinction between incompetency, properly 
so called, and négligence. Of the fprnier the.icourt said there was 
no évidence. The latter was submitted to the jury as a question 
of fact» , There is certaiïlly a differep,ce, between the; ability to per- 
form work and négligence in perforjnpg,it. Thk difiference was rec- 
ognized in the complaint. It wasreçognized in the évidence. The 
court was theref ore justifled in assuming it,, ; and submitting the 
question to which the évidence was addressed,; There was no con- 
flict in the, évidence of the expérience of Eearickj and no question 
made of its sufticiency ,. .io make him skillful. The évidence was 
entirely direpted to the manner in ^hich he perfornjed his work, 
and the knowledge of it by plaintiff and défendant. The distinction 
made by the court was theref ore jj-pt erroneous, 

2. The contention that the (Refendant should hâve directed Rearick 
as sawyer by rules and régulations to observe care to the plaintiff 
as off-bearer cajmot b^ sustained. To observe such care was es- 
sentially Rearick's duly,; assumed in jand by his employment. The 
business was not complex. Therç was no évidence that it was cus- 
tomary in sawmills to direct employés by spécial rules, and it could 
not be so helda,s a matter of law or submitted to the jury to décide 
without évidence. In complex employments like railroads, rules hâve 
been held to be necessary. To require them in the simpler employ- 
ments would only embarrass them withput useful effect. Morgan 
V. Iron Go., 132; ,N. Y. J36<î, 31 N. E. 234 , 

3. The court înstrueted the jury, among other things, as foUows: 

"So, then, gentlemen, If Eiley Rearick was a careless man, and If the Com- 
pany knew that he was a capeless man, eithev, from gercerai réputation, or from 
notice of spécifie acts of carelessness comin? to it, anà if, being so careless, 
Riley Eearlck was careless at tlie time ofthls accident,, aùd the plaintiff was 
not himself careless at the time of the accident, was in the exercise of due 
care, — if you find ail thèse things coneurrlng,— then you may flnd a verdict 
for the plaintiff; otherwise, your verdict must be for the défendant." 

The foUowing coUoquy took place between the counsel for the dé- 
fendant and the court: 

"Mr. Mallory: Tliere was one qualification that was not given, which I 
think ought to hâve been given. Your honor said that if Kiley Rearick had a 
réputation for being négligent, and the plaintiff knew of that réputation, he 
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could not reeover; and your honor, I think, said, in regard to the company, 
that if he was négligent, and the company linew it, or had reasonable ground 
to know it. I thinli the samething ought to apply to Olsen. Court: I say 
that proof of réputation Is not'enough to show that he was in fact négligent. 
The fact of his négligence must be shown by other teatimony, but the réputa- 
tion may be shown toprove. notice to the conipany of the fact which is other- 
wise proved, namely, that he was a careless man. Mr. Mallory: And that 
wOuld apply as welj to the plalntiff as to the défendant. Court: YeS; I will 
say to the jury that, if thè plalntiff had the same notice that the défendant 
had, the défendant having notice, then he would be himself négligent in going 
on and accepting the employmènt. He must be free from négligence." 

We think that thèse instructions were erroneous. The law did 
not charge the same duty on the plaintiff in regard to Eearick as 
it did on the défendant. It is true that the rule is laid down as to 
both master and servant, in language of quite universal inïport, 
that they will be charged with ail they know, and ail that they ought 
to know, — ail that they çan, by the exercise of reasonable care, as- 
certain. Manifestly, the rule is addressed to, and is limited by, 
their respective duties and situations. It is a master's duty to em- 
ploy careful servants. One accepting employmènt may assume that 
such duty has been performed in the sélection of his fellow serv- 
ants. This is the established rule, and manifestly it could not be if 
a servant is chargeable with the same obligation of inquiry as a 
master, and, from a constmctive knowledge, deemed to assume the 
risk of the master's neglect. Under such a rulé, what would be- 
come of the master's duty? There would be nothing substantial 
left of it. It would become a mère abstraction, without responsi- 
bility or penalty for its violation. 

But a master is not an insurer. If he has exercised the care re- 
quired by the law, he has fulfllled his duty, and servants take the 
risk of each other's acts. Each is bound to know the difïiculties 
and hazards of his employmènt, and exert his faculties to protect 
himself. If he negleet this duty, be must bear the conséquences. 
But what pertains to the master's duty he is not chargeable with, 
nor compelled to investigate its performance. This, we think, is a 
correct déduction from the cases, which are too numerous to recite 
or review. 

Indeed, the prineiples which détermine the liability of an em- 
ployer to an employé hâve been so often considered that it is some- 
what strange that the proposition involved in the pending contro- 
versy has not been explicitly decided. It was involved if not neces- 
sary to the décision in Gilman v. Eailroad Corp., 10 Allen, 233. 
The case arose on account of injuries to a carpenter employed by 
the corporation, through the négligence of a switchman, also em- 
ployed by it, and was presented on a statement by counsel. The 
relations of the parties to the corporation, and the circumstances 
of the accident, were stated, and it was said that the switchman, 
when first employed by the défendants, had the réputation where 
he lived of being a man of grossly intemperate habits, and an habit- 
uai drunkard, and while in their employmènt was drunk every night. 
The plaintiff, however, had no knowledge of the switchman or his 
habits until after the accident. The trial judge, doubting the sufB- 
ciency of the facts to justify a recovery, even if proved, reserved 
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thè *â:sè for tlie detenmhation Of thé whole court. Mr. Justice 
Griay '4èliyéï'éd,tiie opinion oftW suprême judicial court, and after 
expressing the duty of a master to proTide proper rdèàns and enaploy 
proper servants, and wàat on their part servants assume and risk, 
of the evidëaçejîn regard to the réputation of thê switchman said: 

"The évidence otEeredfcy the pjalntlfl; at the triai wasi compétent to show 
that the defendantp inowlngly, or in Ignorance caused by tïielr pwn négligence, 
employed an habituai drunkard as a switchman, and lâierçby occasloned the 
accident. Of the .snfflclency of this. eTldenee a jury must judgë. If the plalntlff 
can satisfy them that such misconduct or négligence In the défendants caused 
the inijury, aind that he himself used due Care, he may malntaln hls action." 

The case was ordered to stand for trial, and thé plaintiff recov- 
ere^,, "Op the second review by the suprême judicifQ court (13 Allen, 
433), the point was made that the switchmah's réputation and habits 
wére, as chargeable against the plaiptitf as against, the défendant, 
but it was ref used recipghition, becausé it was hot Sfàised in the trial 
ç6ur|. Mr. Justice Gi-ay s^id: 

"TbejPolnrt taken at the argument, that the plaintifT could net recover be- 
causé lié «ither knew the habits or réputation of Shote, or was négligent In 
net leàrtiing them, was not taken at the trial, ând cannot now be raised for 
the flrëttimé.'' ''"''■ 

In Monahan v. City ofWôrcester, 150 Mass. 4â9,'23' K E. 228, 
Gjlmiàû y. Eailroad Corp"; Wàs dted frorn 13 Allen to sustain an ex- 
ception .ïo thé refusa]L of the trial court tô permit the plaintiff to 
shôW th^t the employé ôf the city by whose act the injuries for 
which thé plaintilï siied were ihflicted "was geflietally reputed to 
be infirm in the. sensé of sight.and hearîng and in physical strength." 
Mr. Justice ï^eld, speafeing for thé court, said: 

"The (jffer was made for the purpose of provlng that, the défendant either 
knew of thèse Inflrmitiefe, or by the exercise of reasonàble care would bave 
known of them, if the jury found from other évidence that McLaughlln (the 
employé who eaused the Injuiiies) was inflrm In these^ respects. "For thls pur- 
pose, In our, opinion, the évidence was compétent. 4 master Is bound to use 
reasonàble care In selectlng bis servants, and, if a persoia is incompétent for the 
•vvdrk hei 'là eihployed to do, thé' fact that he is generally reputed in the com- 
munity to want those qùalltiés wlilch are necessary for the proper performance 
of the work certainly has some tendency to show that the màster would hâve 
found out that the servant was incompétent, if proper means had been taken 
to ascertain the qualifications of the servant." 

The necessary implication of the reasoning is that the évidence 
could not be used to show négligence in the plaintiff. For a like 
implication, see Railroad Ce. v. Archibald, 170 U. S. 663, 18 Sup. 
et. 477, 42 L. Ed. 1188.: 

The court below permitted the jury, on the motion of the de- 
fendant, to View the scène of the accident, and to witness the saw- 
mill in opération by Bearick and the other employés: of the défend- 
ant. This is assigned as error, We are not prepared to say that 
a view of a scène of an occurrence may not include machinery in 
opération. To permit the operatioii of the machinery, however, by 
the persons whose care or skill or duty is in question, is seriously 
disputable; but, under the circumëtancés of this record, we do not 
consider it essential to pass on the point. Judgment reversed, and 
the case remanded, with directions ta grant a new: trial. 
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UNITED STATES v. GIN FUNG. 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1900.) 

No. 498. 

Aliens— Exclusion — Décision op Coli.ector— Kevtew bt Cotihts. 

Under the act of August 18, 18SM (28 Stat. 390), providing tîiat, where 
an alien is exeluded from the United States under any law or treaty, tlie 
décision of the appropriate customs or immigration officer, if adverse to 
his admission, shall be final, unless reversed on appeal to the secretary of 
the treasury, the circuit court has no Jurisdiction of habeas corpus proceed- 
ings brought by an alien exeluded by the collector of the port to détermine 
his right to land, since the collector's détermination Is not reviewable by 
the courts, but only on appeal to the secretary of the treasury.i 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregcm. 

Application for a writ of habeas corpus in behalf of Gin Fung, 
alleged to hâve been unlawfully restrained, by order of the col- 
lector of Portland, as a Chinese laborer. From a judgment order- 
ing the discharge of petitioner (89 Fed. 153), the United States ap- 
peals. Beversed. 

John H. Hall, U. S. Atty. 
Charles J. kSchnabel, for appellee. 

Before McKENXA, Circuit Justice, and ROSS and MORROW, Cir- 
cuit Judges. 

PER (3URIAM. The respondent alleged in his pétition that he 
had been a merchant in the United States, and went to China with 
the intention of returning; that on his retum "Hoc. Thomas J. 
Black, Uiwted States custom inspector of the district of Oregon, 
on the charge of being a Chinese laborer and unlawfully within 
the United States," after a certain hearing ordered him to be de- 
ported to China, and thereafter he was delivered to the custody 
of John Doe (the master of the steamer Braemar) for the purpose 
of carrying out said déportation order, against his will and contrary 
to the laws of the United States. A writ of habeas corpus was 
prayed for and issued. The master of the steamer, whose real name 
was Edward Porter, answered by one James W. Hare, and de- 
nied that he unlawfully deprived petitioner of his liberty, and al- 
leged that the petitioner took passage at Hong Kong for Portland, 
claiming to be a merchant and entitled to land in United States; 
that upon investigation the right to land was determined against 
petitioner by the collector of customs; that said Edward Porter had 
no authority to land petitioner; and that he was not detained for 
any other cause or pretext than above stated. The reply to the 
answer set out the facts which were claimed to constitute the peti- 

1 As to citizenship of Chinese persons, see note to Gee Fook Sing v. U. S., 
1 C. C. A. 212, and, supplementary thereto, note to Lee Sing Far v. U. S., 
35 C. C. A. 332. 
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tioner a merchant, and denied an inTestigation by the collector, 
and denied that an ordeE of; déportation was made, "except a verbal 
one, and alleged the irregularities found by the référée hereinàfter 
mention'ed; The case was referred to a référée to take testimony, 
and he reported, in effect, that the examination and hearing before 
the inspecter were not completed, andrthat there was a postponement 
of the hearing from July 8 to July 9, 1898, at 10 o'clock, and be- 
fore the lattep time the petitioner was placed on board the steamer 
Braemar by the collector, and that said steiamer sailfed from Port- 
land to sotaé përt in the empire of China: betweén the hours of 
9 and 10, in the forenoon of said July 9th, notwithstanding he knew 
that the ship would sail with the petitioner before said time. It 
was f urther f oOnd, substantially, that pne of the witnesses who was 
to be pro'dricëd was "intentionally or otherwise" frightened from 
testifying by one of the Chinese inspeetors, and that petitioner 
was of thé "exempted class," and that no considération whatever 
was given his right of domicile, but, "the whole ma:tter-," to quote 
the flnding, "seems to ha,ve been condnçted in a manner to accom- 
modaté the master of the steamèif Braemar and her agents, to 
give her qulck. departtirè, which seeined to be of a good deal more 
importance thaù the rights of this petitioner." 

A spécifie référence to the Chinese exclusion acts is not necessary. 
By them, it may be said, Chinese laborers are éxcluded from the 
country, and Chinese merchants once résident hère may, under cer- 
tain conditions of identification, be permitted to land. The peti- 
tioner clàims to bave been such a merchant, and the circuit court 
found that he was. 

By the act of August 18, 1894, it was enacted that: 

"In every case where an alien is éxcluded from admission into the TJnlted 
States ùndçr àiiy law or'treaty now eSiStiiig, or hereafter made, tlie décision 
of the apprbpriaté customs cff immigration offleer, if adv^-se to the admission 
of snch alien, shall be final, nnless reveraed on appeal tb the secretary of the 
treasury." 28 Stat. 390. 

It was decided in Nishimura Ekiu v. U. S., 142 U. S. 651, 12 Sup. 
Cf. 336, 35 L. Ed. 1146, and reafflrmed in the case of Lem Moon 
Sing V. U. S.,; 158 U. S. 538, 15 èup. Ct. 967, 39 L. Ed. 1082, that 
the jurisdiction to détermine the character of an alien and his right 
to land in the. United State^ was Witli the collecter of the various 
ports, and that such détermination was not réviewable by the 
courts, but retiewablé' obly on appeal to the secretary of the treas- 
ury. It follb'vFs from those décisions that even if it be conceded 
that jurisdictiën of the présent cftse was properly entertained, 
under the facts as flnally found, the judgment was too broad. If 
it was an éstcess of pèwer for the collector to déport petitioner 
without a hèaring or pending a hearing, jurisdiction to hear and 
adjudge c'oùld' not be assuméd by the circuit court. Its power 
might havë been properly exerted to arrest the conséquence of the 
collector'S illégal act. It could ^0 no further, The jur-isdictîon to 
détermine the right of the petitioner to land still remained with 
the collector and the secretary of the treasury, and we cannot but 
believe that the collector, persuaded by the judgment of the circuit 
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court of the improvidence of his action, will review it, and give 
to the petitioner an impartial hearing, and opportunity to establish 
his rights. The judgment is reversed. 



PALATINE IXS. OO. v. McBLROY. 

(Circuit Court of Appeals, Nlnth Circuit. February 5, 1900.) 

No. 551. 

Inscrancb— PoLiCY— Bkeach op Condition— Knowledge of Solicttor — Es- 

TOPPEL OF InSHRER. 

Where an insurance solicitor obtains an application for Insurance, whlch 
is aceepted by an Insurance company, and on whlcli it writes a policy, 
and delivers it to tlie solicitor, who delivers it to the insured, and collects 
the premium, the solicitor's knowledge of concurrent insurance on the 
property in excesa of the amount allowed by the policy may be imputed 
to the Company so as to estop it to deny the validity of the policy by reason 
of the breach of sueh condition. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

S. H. Piles, George Donworth, and James B. Howe (Van Ness & 
Redman, of counsel), for plaintiff in eiTor. 

Harold Preston, E. M. Oarr, and L. C. Crilman, for défendant in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This is an action upon a lire insur- 
ance policy, brought by the plaintiff, James F. McElroy, in the su- 
jierior court of the state of Washington, to recover the sum of 
12,530.85, with interest, alleged to be due upon a policy of lire in- 
surance issued to Mrs. J. C. Powers, McElroy's assigner, by the Pala- 
tine Insurance Company, insuring the steamer Cricket, her hull, 
cabins, tackle, furniture, etc., against loss or damage by flre to the 
extent of |3,500. Upon the pétition of the défendant insurance 
company the case was removed to the circuit court of tlie United 
States for the district of Washington, where it was tried before a 
jurj'. A verdict was returned in favor of McElroy for the fuU 
amount of his demand. Motion for a new trial was denied, and judg- 
ment entered in favor of the plaintiff, to reverse whicli the défend- 
ant sued out this writ of error. The case of McElroy v. British 
America Assur. Co., reported in 36 C C. A. 615, 94 Fed. 990, was a 
companion case to this, the plaintiff being the sarae, and the action 
brought to recover on a policy issued by the défendant company 
upon the same risk, at the sarae time, and under substantially the 
same circumstances, except that the insurance against loss or dam- 
age- by fire in that case was to the extent of |3,000. The negotia- 
tions leading to the issuance of the policies were had between the 
same parties in each case, and a detailed statement of the material 
facts will be found in the report of the British America Assurance 
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Company Case,,supira. ThQ two cases corne beiore this court uppn 
practically thç samé record, thé only distinction to be noticed in 
the légal aspect of thé twô casea arising upon the assignments of 
error. In the case against the British America Assurance Com- 
pany it was contended on the part of the défendant as a matter of 
law that the policy was voifl for the reason that it in express terms 
provided that, if the property be or become incumbered by a chattel 
mortgage, or if insurance shbiild be obtained in excess of $6,500 
in ail concurrent with the amount covered by the policy, it should 
be void; and both of such forbidden acts on the part of the plaintiff 
had been established by the évidence. There was, however, on the 
other hand, évidence tending to show that Calhoun & Co., a flrm 
of insurance agents and brokers in Seattle, who negotiated the in- 
surance in the sum of |6,500, had notice and knowledge of the 
existence of a chattel mortgage, and of the intention of the insured 
to, secure furthér insurance in the amount of |3,500 to cover the 
interest of the holder of that mortgage; that Calhoun & Co. en- 
deavored to secure this insurance also, but it was placed elsewhere. 
There was also évidence that Calhoun & Co., having secured the ap- 
plication for the contract of insurance in the sum of 16,500, placed 
$3,000 with an agent of the British America Assurance Company, 
the défendant in that case, and |3,500 with the agents of the Palatine 
Insurance Company, the défendant in this case; that Calhoun & Co. 
received the written policies in the amounts stated from the agents 
of the companies and deli ver ed thèse policies to the agent of the 
insured, and at the same time collected a portion of the premium. 
Upon the évidence of thèse facts it was contended on the part of the 
plaintiff thât Calhoun & Co. were the agents of the défendant in 
the transaction, and had so dealt with the agent of the insured, 
in securing the contract of insurance and in the delivery of the 
policy in that case to the agent of the insured, as to bind themselves 
and the insurance company by way of estoppel pot to dispute the 
validity of the policy on account of the conditions. To this claim 
the défendant réplied that Calhoun & Co. were not its agents, but 
the agents of the insured, and therefore any notice or knowledge 
which they may hâve had concerning the mortigage and the ex- 
cess of concurrent insurance was not a notice to or, the knowledge 
of the défendant. The trial court, at the close of the testimony, 
instructed the jury to return a verdict for the insurance company, 
which was accordingly donc, and judgment entered for the défend- 
ant. The case was brought before this court upon the single assign- 
ment of eri^Qr that the court erred in giving such peremptory in- 
struction, and the only question there presented was whether, upon 
the testimony introduced, plaintiff had the right to hâve the case sub- 
mitted to the jury* It was held by this court that the évidence was 
sufiicient to go to the jury, and the case was remanded, with in- 
structions to grant a new trial. The case at bar was the flrst of 
the two cases to be heard in the trial court. The issues were, the 
saine, except that, in the présent case the fact that the property was 
incumbered with a chattel mortgage, without being provided for 
by an agreement indorsed on the policy, was not made a ground 
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of défense. The évidence upon the remaining issues was submitted 
to the jury, and a verdict rendered for the plaintiff (défendant in 
error). 

The flrst error assigned relates to the refusai of the court to in- 
struct the jury to flnd a verdict for the défendant (plaintiff in error). 
.\s the évidence in this case is substantially the same as the évi- 
dence in the liritish America Assurance Case, that question has been 
considered and determined by this court, and requires no further dis- 
cussion. 

The remaining assignments of error relate to instructions given 
and instructions refused by the court concerning the question of 
agency. They involve the question whether, upon the évidence in 
the case, the knowledge of Calhoun & Co. as to the excessive Insur- 
ance could be imputed to the company, and notice to them be con- 
sidered notice to the company; and whether the acts of Calhoun & 
Oo. in dealing "with the agent of the insured in securing the con- 
tract of Insurance and in delivering the policy to the agent of the 
insured bound themselves and the insurance company by way of 
estoppel not to deny the validity of the policy by reason of the al- 
légea breach of condition. Thèse questions were fully discussed and 
passed upon in the other case, and in accordance with the views 
there expressed the instructions complained of cannot be held to 
hâve been error. The judgment of the circuit court is affirmed. 



MATHEWS v. COLUMBIA NAT. BANK OF TACOMA et al. 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1900.) 

No. 514. 

Appeai, and Error—Sbcond Writ of Error— Law of the Case— Addition- 

AL PlNDlNGS. 

A second writ of error or appeai does not authorize a reconsideration 
of any question determined on the flrst writ of error or appeai, and where 
the appellate court, on the flrst hearing, had construed the contract in suit. 
and had determined that one of the parties thereto was estopped to deny 
his liability thereunder, its décision is a flnal adjudication on that question, 
and hecomes the law of the case, notwithstanding additional flndin»:s made 
on the second trial, which in no way modify the facts contained in the 
original finding, by which the contract was established. 

In Error to the Circuit Court of the United States for the Western 
Division of the District of Washington. 

T. W. Hammond, for plaintiff in error. 
P. Tillinghast, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The Columbia National Bank of Ta- 
coma was an association organized under the national bauking acts 
of the congress of the United States on September 2, 1891, with 
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an original capital stock of $200,000, âivided into shares of $100 
eacks It wàs provided in the articles of association that the capital 
stock might be increased at any time by shareholders owning two- 
thirds of the stock, according to the provisions of the act df congress 
of May 1, 1886 (24 Stat. 18). The organization commenced a bank- 
ing business in thè city of Tacoma in September, 1891, and so con- 
tinued untii October 24, 1895, when the bank was closed, and tlic 
colnptroller of the currency appointed a receiver, who afterwards 
resigned, and the défendant in error Philip Tillinghast was appoint- 
ed as receiver of said association, and duly qualifled as such. At 
a r^ular meeting of the shareholders of the association called and 
held on January 12, 1892, an amendment to the articles of associa- 
tion was passed, providing "that under the provisions of the act 
of May ly 1886, the capital stock of this association be increased 
in the sum of 1300,000, making the capital $500,000." It was fur- 
ther resolved ^'that, as the money paid in amounts to $50,000 oi' 
môré, the président or eashier be authorized to certify the same to 
the eomptroller of the Gurrency, and: shall so continue to certify 
until the said $300,000 is paid in,": H The plaintiff in errof, L. V. 
Mathews, beeàme a stockholder in thé bank on July 13, 1892, at 
which time he purchased 12 shares of the original stock of the 
bank, which were duly; transferred-to him, and a cértiflcate issued 
and ' delitèred' therefOr. On October 28, 1892, plaintiff subscribed 
for 23 shares of the increased capital stock of the association au- 
thorized at the meeting of the shareholders on January 12, 1892, 
and paid to said association |2,300 therefor, whereupon the nanic 
of the s^id L. P. Mathews was entered upon the bopks of the bank 
as the tfolder' of 23 shares of the iticreased capital stock of th(> 
bank, and, a c;ertiâcate therefor yi&s issued and delivered to hini. 
On November 2, 1892, the plaintiff gave a proxy in blanîc to th(> 
oflScers of the bank, which was tievér formally revoked. The blank 
was fllled in with the name of T. W. Beau, and the proxy or powev 
of attomey, as thus Mlèd ont, appointed Beau as the attorney 
for the plaintiflE in error, and in his Piame, place, and stead to vote 
at any and ail stockholders' meetings of the bank at which the 
plaintiff "*f6^d hâve the ri ght totôte, and in the same manner as 
he would do ,T^0tè he personally présent, with ftiU! p^ to sub- 
stitute an attorney under him for like purposes. On December 
28, 1893, a dividend of 4 per cent, upon the capital . stock of the 
bank was declared, payable January 2, 1894, and on' the last-named 
date two checks were issued to pla.intiff hj the bank, and forwarded 
to him, for $48 and $92, rèspectiteiy. /Both of thèse" checks were 
received by the plaintiff in due cdursé of mail, and the money C61- 
lected by the plaintiff upon the same- ,;Qn; September 9, 1895, at 
a meeting of the stockholders of the bank, a resolution was adqpted 
increasing thç capital stock of the bank $150,000, piaking the cap- 
ital stock «jf thié bank, after increkse, $350,000. t W. Bean was 
présent at this meeting, and voted a number of shares of stock 
as proxy, includihg 12 shares of the stock belonging to plaintiff. 
On September 9, 1895, a cértiflcate was forwarded by the offlcers 
of the bank to the eomptroller of the currency^ showing that the 
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capital stock of the bank had boen increased pursuant to the act 
of congress approved May 1, 1886, in the sum of |150,000, ail of 
which had been paid in cash, and that the paid-up capital stock 
of said bank amounted to f 350,000. On the 23d day of October, 
18!)ô, the comptroller of the currency issued a certificate approving 
of the increase of the capital stock of the bank in the sum of |150,- 
000, and certifying that the same had been duly paid into said bank 
as part of the capital stock thereof.' On the 22d of June, 1896, 
the comptroller of the currency, having ascertained that the as- 
sets and property and crédits of the association were insuflScient to 
pay its debts and liabilities, made an assessment and réquisition, 
as provided by said acts of congress, upon the shareholders of the 
bank, of |61 îipon each and every share of the capital stock held 
and owned by them, respectively, at the time of its default, and 
directed the défendant Philip Tillinghast, as receiver of the bank, 
to take ail necessary proceedings, by suit or otherwise, to enforce 
to that extent the individual liability of the shareholders. On 
the 28th day of June, 1896, Tillinghast, as receiver of the bank, 
demanded of the plaintiff the said assessment and réquisition upon 
35 shares of the stock, whereupon the plaintiiï paid to Tillinghast, 
as such rei-eiver, the sum of |732, being the assessment and réquisi- 
tion upon 12 shares of stock, but refused to pay the balance of 
11,403, the assessment and réquisition on the 23 shares of increased 
capital stock. Thereafter, to wit, on July 11, 1896, plaintifE brought 
thi s action against the bank and Philip Tillinghast, receiver, to re- 
cover the sum of 12,525, being the amount paid by him on October 
28, 1892, as his subscription of |2,300 for the increased capital 
stock of the bank, and |225 alleged to hâve been loaned to the 
bank on July 16, 1895, together with interest on both sums at the 
légal rate. A demurrer to the complaint v^^as overruled (77 Ped. 
372), and thereupon défendants flled an answer to the complaint 
and a counterclaim. In the counterclaim défendants asked judg- 
ment against the plaintifE for the assessment of $61 per share on 
23 shares of the increased caoital stoek of the bank held by plain- 
tiff, amounting to ?1,408, with interest from the date of the assess- 
ment of June 22, 1896. The cause vi'as tried before the court with- 
out a jury, and judgment rendered in favor of the plaintiff for 
|2,300, together with costs. 79 Fed. 558. The case was thereupon 
brought to this court by the défendant, upon a writ of error, where 
the judgment was reversed. 56 V. S. x\pp. 636, 29 C. C. A. 491, 
85 Fed. 934. This court held: That tlie bank had the power, 
after authorizing an increase of its capital stock in the sum of 
$300,000, so as to make the total capital stock of the bank |50O,00O, 
to reduce the increase to $150,000, making the capital of the bank 
$350,000, when that amount had been paid in; and that a sub- 
scriber to such a proposed increase of the stock of the bank, with 
knowledge that the stockholders had by a resolution, duly passed, 
authorized the officers . of the association, with the approval of 
the comptroller, to increase the capital stock in any multiple of 
150,000 up to $300,000, as the subscriptions should be paid in, was 
bound by his act of subscription in any amount of the increased 
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stock which might at any time thereafter be voted and authorized, 
iipt exceç d}ng the amount of Î300,060, and net exceeding the amount 
oif mônèj actually paid in; and that such subscriber was estopped 
from qùestiomûg the regularity of the prôceedings of the bank, 
its directors, pfflcers, or shareholders, provided the certificate and 
consent of thé comptroller of the currency to such increase had 
been obtained. That, as the plaintifE had regularly subscribed for 
23 shares of the increased capital stock of the bank, and had voted 
by proxy at the meeting when the increased , capital stock of |150,- 
000 was authorized, and had recelved the dividends duly declared 
on said stock, he was estopped, as against the creditors of the 
bank, from claiming that he had no notice of the meeting which 
fixed the increase of the capital stock at $150,000, instead of |300,- 
000, or of the certiflcate thereafter issued by the comptroller of the 
currency. That he was also estopped from denying or repudiating 
the authority given by his power of attorney, and was estopped, 
after the failure of the bank, from denying that he was a sub- 
scriber to the increased stock; and that, having been a subscriber 
and stockholder, accepting the profits of the bank and sharing in 
its behefits, plaintiff was legally bound to ail the conséquences of 
his relations with the bank, and was not entitled to recover from 
thé bank or its receiver the amount which he had paid on his sub- 
scription Jor the increased shares of the stock of the bank. 

This court having determined that the plaintifE could not recover 
upon his alleged , cause of action,; the only issue to be determined 
upon thè second trial was the counterclaim of the défendant Philip 
Tillinghast, as receiver of the bank, against the plaintiff, to recover 
the assessmènt of |61 per share levied by the comptroller of the 
currency updn the capital stock of the bank, which assessmènt upon 
the 23 shares of the increased capital stock of the bank held by the 
plaintiff amounted to |1,403 ; and with respect to that issue the lia- 
bility of the plaintifE was practically determined, when it was held 
that, as the holder of the 23 shares of the increased capital stock of 
the bank, he was legally bound to ail the conséquences of such 
relation to the bank. It appears from the record brought hère upon 
a second writ of error that upon the second trial in the court below 
the court made certain additional flndings, and thereupon entered 
a judgment in favor of the défendant Tillinghast for the sum of 
$1,403, with interest and costs. The additional flndings are as fol- 
lows: 

"(22) That It la not proven by any évidence in tlie cause that plaintiff ever 
subscribed for or agreed to talie any sliare or portion of the increase of 
capital mentloned or deserlbed in the Instrument signed by the comptroller 
of the currency of the TJnlted States on October 23, 1895, purportlng to approve 
an Increase of the capital of sald association. (23) That it is not proven by 
any évidence In the cause that smy debt was incurred by the défendant associa- 
tion subséquent to the time when the Instrument purporting to be a certificate 
of àpproval of an Increase of capital of said association was signed by the 
comptroller of the èurrency of the United States on October 23, 1895. (24) That 
it is not proven by any évidence in the cause that any person who dealt with 
the défendant association subséquent to Janhary 12, 1892, relied, or could hâve 
rightfully relled, upon any act or conduct of plalntiif having référence to the 
pvoposed Increase of capital for which plaintiff subscribed. (25) That It Is not 
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proven by any évidence in the cause [that any person] while dealing in any 
manner with tlie défendant association subséquent to January 12, 1892, be- 
lieved, or bad any right to believe, that the plaintiff was the owner of any 
valid increased stocli of the association. (26) That it is proven and estab- 
lished by the évidence in the cause that each and every person who in any 
manner dealt with the defenoant association subséquent to January 12, 1802, 
acted with notice that the increase of capital proposed and voted by the share- 
holders of the association on January 12, 189'2, had not been certifled or ap- 
proved by the comptroller of the currency of the United States. (27) That it 
is proven and establlshed by the évidence in the cause that ail persons who 
dealt with the défendant association subséquent to January 12, 1892, and until 
after said association ceased its business on October 24, 1895, had due notice 
that the certiticate of the comptroller of the currency of the United States ap- 
proving of the increase of capital as voted and proposed by the shareholders 
of said association on January 12, 1892, had not been obtained by said associa- 
tion." 

It is contended by the plaintiff that under thèse additional find- 
ings of the court there was no room for the law of estoppel de- 
clared by the court upon the former hearing, and that the judg- 
ment of the lower court entered in accordance with the opinion of 
this court shotild be reversed, and the circuit court be directed to 
enter a judgment in favor of the plaintiff. In the appellate courts 
of the United States, and in nearly ail, if not ail, the appellate courts 
of the States, a second writ of error or a second appeal in the same 
case only brings up for review the proceedings of the trial court 
subséquent to the mandate, and does not authorize a reconsideration 
of any question, either of law or of fact, that was considered and 
determined on the first appeal or writ of error. Bridge Oo. v. Stew- 
art, 3 How. 413, 425, 11 L. Ed. 658; Sizer v. Many. 16 How. 98, 
14 L. Ed. 861; Tyler v. Magwire, 17 Wall. 253, 283,' 21 L. Ed. 576; 
Phelan V. City and County of San Francisco, 20 Cal. 39, 44; Leese v. 
Clark, Id. 387, 416, 417. Mr. Justice Field, in the last case, speak- 
ing of the reasons for this doctrine, said: 

"The suprême court has no appellate jurlsdlction over its own judgments. 
It cannot review or modify them after the case has once passed, by the issu- 
ance of the remittitur, from its control. It construes, for example, a written 
contract, and détermines the rights and obligations of the parties thereunder, 
and upon such construction it affirms the judgment of the court below. The 
décision is no longer open for considération. Whether right or wrong, It has 
become the law of the cas«. This will not be controverted. So, on the other 
hand, if, upon the construction of the contract supposed, this court reverses 
the judgment of the court below, and orders a new trial, the décision is equally 
conelusive as to the principles which shall govern on the retrial. It Is just as 
final to that extent as a décision directing a particular judgment to be entered 
is as to the character of such judgment. The court cannot recall the case, and 
reverse its décision, after the rejnittitur is issued. It has determined the prin- 
ciples of law which shall govern, and, having thus determined, its jurisdictlon 
in that respect is gone. And, if the new trial is had in accordance with its 
décision, no error can be alleged in the action of the court below. Young v. 
Frost, 1 Md. 394; McClelIan v. Crooli, 7 Gill, 338." 

In the présent case this court, upon the former hearing, construed 
the contract which plaintiff entered in to with the bank, and deter- 
mined that he was estopped to deny his responsibility as a sub- 
scriber to the increased capital stock of the bank. This contract 
was established by the facts contained in the original flnding, and 
those facts hâve not been contradicted, changed, or modifled in any 
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paiiieùla'i' ■ by the additional Jfinaiiîgs. The décision ofthis court 
was, |iiiér«;i^ore, ^ flûàl adjudication ;ut)onthat question, and became 
the law ;pf ,tïie (base. The jùdgin^îjt of thé circuit court is afiirmed. 



UNITED STATiESv. LEE SEICK, 
(Circuit Court of Appeals, Nlnth Circuit. February 5, 1900.) 
:"' ' ■ 'No. 526. 

1. PïiocÈBMNG8'!Pbi» Déportation oï" ' Chinbsb— Appeal— Waiveb op Ikheg- 

ULARITIES. 

Where ;i Cliinese person, arrested under section 13 of the exclusion aet 
of Septeiûbeif 13, 1888, was brdéred dfeported by a dommissioner, and 
appealedto 'the district court, -whetè tUfe casé was trled de novo, and he 
was dlscharged!, the govemment icannot for the : first time on a wrlt of 
error in the circuit court of appeals laise the objection that the record 
iled on appeal was insufBcient to glye the district court Jurisdiction. 

3. 84ME— BviPEnçB OP Nativity— MùABUlfK OP Peoop î^iiquibed. 

The requirémerii that the méro^'iitllé çharaçter of â'Chinese person prior 

to his departure tut China must be'WtaTiiî'Shed by tWo wltnésses on his ap- 

' pilcàtion for rë-éhtry Is Speo{alS"aaa''di3ies not apply to other issues, such 

as the American nativity of theiOlilnaman, whleh are to be determined by 

the ordinary rules of évidence. 1 

In Êrifor to tlie ÏDistrict Court of the United 'êta<iés for the Dis- 
trict of Oregoii^ i 

John H. Hall, Diet. Atty., for the United States, ' 
Carey & Mays, for défendant in error. 

Éefore McKEklSrÂ, Circuit Justice, and ROSS and MORROW, 
Circuit Judges. 

PER OURIAM. The défendant in error is a Oninese person. He 
arrived at Portland, Or., about April 25, 1898, and was permitted 
to land by the collecter of custoniié, as a native of the United States. 
On June 1, 1898, iiè was arresteâiillder the provisions of section 
13 of the act entitled "An act to prohibit the coming of Chinese 
laborers to the United States," approved September 13, 1888, and, 
after a hearing before a commiss^ioner, was ordered to be deported. 
On the 7th of June, 1898, the attorBey for the défendant in error 
flied à notice of âppeal with the clerk of the district court, in the 
following form: ! i 

"To John H. Hall, TJ. S. District Àf^forhey; Ton will ,please take notice 
that iLeé Seick, deffehdànt in the abôye-fentitled cause, hereby appeals to the 
district court of the United States for thè district of Orègon from the order 
of conviction an^ sejojtence of deportatiojqi made. entered, and -giyen by Edward 
N. I^eady, U. ^. épnîmissio'nër for/thé dismct of Oregon, on (he 7th day 
of June, 1808, fliïdîng- that hè #às unlà^iUllyîn thè Unïfed States, and âd- 
judgfiig that hê be' Ma for déportation 'WitSioàt hall, and that hë be deported;: 
— ' I . , r; ■' . . l■^ ' ■ '' ' ! . .■n i I il ju — ',.1 ,, ; — i-j — i..,) iM i i r^-^ — 1 ; . . 1 : ; . — ^ . — . — - — 

• 1 As to^cMiaèrfeW^HÛf Chihésè''person»,'Bee;'n6tes'to"Gée'B'oèk Silig v. U. S., 

1 a;C.. A.'.aïaM'ttd l.ee.Sing:Far vjiU.' S.,i:35,&.0.-A. 338(; ,-, 
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the défendant being a Chinaman, and claiming that he was lawMly in the 
United States. Paul R. Deady, 

"Attorney for Défendant, Lee Selck. 

"Due service of the above notice of appeal is hereby aceepted this 7tli day 
of June, 1898. John H. Hall, 

"U. S. District Attorney. 
"FUed June 7th, 1898. E. D. McKee, Clerk." 

The case came on for hearing. No objection was made to the 
record, and no point made of its deflciency to give the court juris- 
diction ; but testimony was taken on behalf of plaintiiï in error and 
défendant in error, and the order of the commissioner aflflrmed. 
A rehearing was subsequently granted, and further évidence taken. 
There was no objection made to the record. On the rehearing the 
défendant in error was ordered discharged, and to this order the 
writ of error is directed. 

The assignments of error which are urged upon our considération 
are (1) that the district court had no jurisdiction to hear or de- 
temine the case, for the reason "that no certifled copy of the judg- 
ment rendered by said commissioner against the said Lee Seick 
was ever flled with the clerk of the United States district court, 
or executed by the marshal of the district, or by any ofiicer having 
authority of a marshal, or at ail"; (2) that the évidence was in- 
sufficient to establish that défendant in error was bom in the United 
States. 

The part of section 13 of the act of 1888 which is necessary to 
quote is as foUows: 

"That any Chinese person, or persons of Ohlnese descent, found unlawfuUy 
in the United States, or itS territories, may be arrested upoh a warrant is- 
sued upon a complaint under oath, filed by any party on behalf of the TTnlted 
States, by any justice, judge, or commissioner of any United States court, 
or before any United States court, and when convlcted, upon a hearing, and 
found and adjudged to be one not lawfully entltled to be or remain in the 
United States, such person shall be removed from the United States .to the 
eountry from whence he came. But any such Chinese person convlcted before 
a commissioner of a United States court, may, withln' ten day s from such 
conviction, appeal to the judge of the district court for the district." 

How the appêàl shall bé taken from the commissioner to the dis- 
trict judge, the statute does not say. Whether the appeal shall be 
heard on the pa]pers fllëd, or on the évidence taken before the com- 
missioner, the statute does not say. In the présent case there wâs 
a trial de novo. New testimony was taken ou both hearihgs, and 
without objection on the part of plaintiff in error, and we do not 
think that the objectiôii can be made for the flrst time in this court 
that there was a deflciency in the record before the district judge. 
If the objection had been timely urged, no doubt, any deflciency in 
the record could hâve been supplied. 

The objection that the évidence wâs insulficient to establish the 
conclusions of the court iS présent ed in two aspects, — one dépendent 
upon its credibility; the other. On its competency. Assuming that 
we can regard the flrst on writ of error, the power of the district 
court to judgè of it was greater than ours, and we must accept 
its judgment. As to the other, it is urged that the évidence was 
incompétent to prove the fact of the birth of défendant in error in 
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this country,, beeause it was giveu by Chinese wjtnesses, and the 
requirement of tire statnte that the mercantile character of a China- 
mâc prior to his d'epartureto Gbina must be established by two wit- 
nessès is sought to bè eitended to ail other facts. The answer 
is obvions. That is a spécial requirement. Other facts are left 
to the usual measure of proof. Judgment is aflûirmed. 



UNITED STATES, to Use of FIDEI-ITY NAT. BANK OF SPOKANE, 
■\yASH., V. RUNBLE et al. 

(Circuit court of Appeals, Ninth Circuit. February 5, 1900.) 

No, 557. i 

1. PRmdiPAL AND SuRETT— Bond of Conthactors fob Public Work— Liabil- 

ITT OF SCRKTIES. , , . , . 

Tlje lialJility of sureties on the bond of a contracter for govemment 
work, conditioned, as required by act of Aûgust 13, 1894 (28 Stat. 278), 
to tlersons who supplied labor or materials In the prosecution of the 
work, Is not aflfected by the amount which may haTe been expeiided by 
them in completing the contract of the principal after the govemment 
had taken it eut of his hands. 

2. Same — Assignabilitt of Cause of Action. 

The right of laborers and material men to enforee the obligation of 
the sureties on the bond of a contracter for govemment worls, condi- 
tioned, as required by 28 Stat. 278, c. 280, Is assignable, and passes by 
an asslgnment of thelr claims. 

In Errpr, to the Circuit Court of thè United States for the Eastern 
Division of the District of Washington. 

Happy, Hindmàn & Iiangford, for plaintiffs in error. 
Hehley, Kellam & iLind^Iey and A. G-. Avery, for défendants in 
error. 

Before GILEEET, EOSS, and MOKROW, Circuit Judges. 

EOSS, Circuit Judge. An act of congress approved August 13, 
1894, entîtled "An act for the protection of persons fumishing ma- 
terials ai^d labor for the constructiop ,of public works," provided 
that thereafter "any person or persons entering into a formai con- 
tract with the United States for the construction of any public 
building, or the prosecution and completion of any public work or 
for repairs upon any public building or public work, shall be required 
before commencing such work to exécute the usual pénal bond, with 
good ànd sufficient sureties, with the additional obligations that 
such contracter or contractors shall promptlymake payments to ail 
persons supplying him or them labor and materials in the prosecu- 
tion of the work provided for in guch contract; and any person or 
persons making application theref or, and fumishing E^davit to the de- 
pai*tment under thè direction of which said work isbeing, or bas been, 
prpsecuted, that labor or materials for the prosecution of such work 
has been supplied by him or them, and pajTnent for which has not 
been made, shall be furnished with a certifled copy of said contract 
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and bond, upon which said person or persons supplying such labor 
and materials shall hâve a rigLt of action, and shall be authoiized to 
bring suit in the name of the United States for his or their use 
and benefit against said contracter and sureties and to jtrosecute the 
same to final judgment and exécution: provided, that such action 
and its prosecution shall involve the United States in no expense"; 
and with the further provision that the court in which such action 
is brought may require further security for costs in case the judg- 
ment goes for the défendant. 28 Stat. 278. On the Ist day of July, 
1897, N. B. Eundle entered into a contract with the United States 
for the érection of certain buildings upon the army post grounds 
near Spokane, Wash., and, pursuant to the above statute, executed 
a bond to the United States in the pénal sum of |10,000, with D. 
W. Henley and P. E. Snodgrass as sureties, conditioned that, if the 
principal "shall and will in ail respects duly and fuUy observe and 
perforni ail and singular the covenants, conditions, and agreeinents 
in and by said. contract agreed and covenanted by said N. B. Eundle 
to be observed and performed, according to the true intent and 
meaning of the said contract, and as well during any period of ex- 
tension of said contract that may be granted on the part of the 
United States as during the original term of the same, and shall 
promptlj' make full payments to ail persons supplying him labor or 
material in the prosecution of the work provided for in said con- 
tract," then the obligation to be void; otherwise, to remain in full 
force and virtue. The présent action was brought in the court 
below upon this bond by the Fidelity National Bai k, in the name 
of the United States, against Eundle as principal and Henley and 
Snodgrass as sureties, upon claims for labor and material furnished 
to said Eundle, of which the bank alleged in its complaint it had 
become the owner by purchase and assignment. During the progress 
of the work by Eundle, and while th« buildings were but partially 
completed, the govemment, in the exercise of a right reserved in 
the contract, took the work out of his hands, and upon the same day 
notifled the sureties of its action. With the consent of the govern- 
ment, the sureties at once took up tbe work so contracted for, and 
upon its completion by them the government accepted it as full per- 
formance of the contract. Rundle made no défense to the action, 
and the plaintiff took judgment against him by default for the full 
amount clàimed in its complaint. The sureties resisted the plain- 
tiff's claim on three grounds: First, that the facts alleged in the 
complaint do not constitute a cause of action in favor of the plain- 
tiff against them; second, that by agreement between Eundle and 
the bank the latter, as the holder of the claims sued upon, had so 
extended the time of payment thereof, without the knowledge of 
the sureties, as to discharge them from their obligation to pay the 
same; and, third, that in the completion of the contract work from 
the point whére Eundle left it they necessarily expended, not only 
the full amount received from the government (being the balance 
of the contract price unpaid when Eundle left off and the sureties 
assumed the work), but beyond and in excess thereof more than the 
amount of the penalty of the bond. The two last-mentioned de- 
100 F.— 26 
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fenSes ivere pleâded in the answer of the sureties. Upon the con- 
clusion of the évidence the court below instructed the jury, among 
other things, to the effect that the bond sued upon was of a dual 
character, creatiUg a liability to the govemment, and also to those 
Who should furnish the principal in the bond with labor or mate- 
rial, but that the full extent of the liability assumed by the sureties 
was the sum of $10,000; that the obligation to the govemment was 
paramount to that to the creditors of Eundle, and that, therefore, if 
the full amount of the penalty Was exhausted in satisfying the de- 
mand of the govemment, it would release and absolve the sureties 
from any obligation to the creditors; that vs^hen the contra et was 
taken out of the hands of Rundle thè sureties stood obligated to 
the United States to see the work contracted for completed, or pay 
$10,000, and that they had the right to complète the contract, which 
their principal had failed to do; and that, if the évidence satisfied 
the jury that in completing the contract the sureties necessarily 
expended ail the money which they received from thp govemment, 
and, in addition to that^ a sum exceeding the amount named as the 
penalty of the bond, their liability thereon was fuUy exhausted, 
and the verdict should be for the défendants. To the giving of 
this instruction the plâintiff duly excepted, which exception was al- 
lowed by the court; and the court refused to give, at the request 
of the plâintiff, insti-uctions to the effect that neither of the af- 
firmative défenses set up in the answer constituted any valid défense 
to the action, to which the plâintiff also excepted. 

The effect of the instruction stated was to tell the jury that, 
if the propèr completion of the contract by the sureties cost them 
$10,000,:Or more, over and above the contract price; then, and in that 
event, their liability upon thè bond was exhausted, aUd the plâin- 
tiff could not recover. In this thereiwas error. The liability creat- 
ed by the bond was in ino respect àlfected by what it cost to com- 
plète the work in accordance with the contract, whethèr completed 
by the contractor hiornself ; or hîs >sureties. Full performance of 
its terms and conditions: was \^hat the contract called for, and to 
secure which the bond was èxacted and executed. The United 
Statéà; having received such full performance, received ail that 
it was entitlôd to, and «therefore had 'no cause of action upon thé 
bond; ibut it received nothing more than it v«à»' éntitled to, how- 
evér muCh it may hâve cost the contractor or 'his sureties to com- 
pletely perform the contract. Thè ibond was, however, as was said 
by the circuit court of appeals for the Eighth circuit in U. S. v. 
National Surety Oo., 34 e. G; A. 526; 92 Ped. 549, '^intènded to per- 
forto a double function,-^in thè flrstplace, to secure to the govem- 
ment, as before, the faitMul performance of ail obligations which 
a contractor might assume towardsit; and, in the second place, 
to protect third personsfrom whom the contractor obtained ma- 
terials or labor. Viewed in its latter aspect, thè bond, by virtue 
of the opération of the statu te^ contains an agreement between 
the obligors therein and such third parties that they shall be paid 
for whatever labor or materials thèy maj supply to enable the 
principal in the bond tO exécute his contract with the United States. 
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The two agreements wliïch the bond contains — the one for tlie 
beneflt of tte government, and the one for the beneflt of third 
persons— are as distinct as if they were contained in separate in- 
struments, the government's name being used as obligée in the 
latter agreement merely as a matter of convenience." It is true, 
we think, as the court beiow told the jury, that the maximum lia- 
bility created by the bond was the pénal sum named in it. The 
bond required by the statute under which it was issued is a "pénal 
bond," which is a bond with a penalty. "The word 'bond,' " said 
the court in Re Fitch, 3 Redf. Sur. 457, "has with us a deflnite légal 
signification. It is a clause, with a sum fixed as a penalty, binding 
the parties to pay the same, conditioned, however, that the pay- 
ment of the penalty may be avoided by the performance, by some 
one or more of the parties, of certain acts." Up to the maximum 
named in the bond as its penalty, those who furnished labor or 
materials in the construction of the work were entitled to look for 
payment. 

The undisputed facts of the présent case are such that it is not 
necessary to consider the question presented in the court below, 
and argued hère, whether, if the United States had any cause of 
action upon the bond in suit, its claim should be preferred to that 
of the laborers and material men; for, as has already been ob- 
served, the United States received full performance of the contract, 
and therefore has no cause of complaint. 

In respect to the remaining afflrmative défense the évidence is 
conflicting. Therefore, for the error already pointed out, the judg- 
ment must be reversed, and the cause remanded for a new trial, 
unless it be, as contended on behalf of the défendants in error, 
that the obligation sued on was limited to the laborers and material 
men personaily, and that their rights in respect to it could not pass 
by assignment. This is too narrow a construction of the légis- 
lation in question. We agrée with what was said by the court in 
the case of U. S. v. National Surety Co., supra, regarding its pur- 
pose, that congress thereby intended "to afford full protection to 
ail persons who supplied materials or labor in the construction of 
public buildings or other public works, inasmuch as such persons 
could claim no lien tbereon, whatever the local law might be for 
the labor and materials so supplied. There was no occasion for 
législation on the subject to which the act relates, except for the 
protection of those who might furnish materials or labor to per- 
sons having contracta with the government." See, also, U. S. v. 
Kimpland (C. C.) 93 Fed. 403. The gênerai rule is that an assign- 
ment of a debt carries with it the security. The application of 
this gênerai principle to such cases as the présent accords with 
the obvions purpose of the statute, while the limited construction 
contended for by the défendants in error might very well deprive 
those for whom the security was intended from realizing on their 
claims by assignment. 

The views above expressed render it unnecessary to consider any 
other question argued by .counsel. The judgmentis reversed, and 
cause remanded to the court bçlow for a new trial. 
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TJNITED STATES v. YAMASAKA. 

(Circuit Court of Appeals, Ninth Circuit. Febriial^ 6, 1900.) 

No. 555. 

Alikns — Dkpoktation of Paupkr Immighants — Authobity of Secretart of 

THE TrEASOBT. 

Under sectloB 11 of Act Mareb 3, 1891 (26 Stat. c. 551); amendatory of 
"the various acts relative to Immigration and the importation of aliens 
under contrg,çt or agreement to perform labor," wMc^i prorldes that any 
alien who shall come into tlie United States in violation of law may be 
returned, "as by law provided," at any tlme within one year thereafter, 
and that any alien vcho becomes a public charge within one year after his 
arrivai, from causes existlng prior to his landing, "shall be deemed to 
hâve corne in violation of law and shall be returned as aforesaid," the 
secretary of the treasury has aùthority to cause the arrest and déporta- 
tion of such an immigrant; the phrase, "as by law provided," havlng référ- 
ence to the provision of Act Oct. 19, 1888 (25 Stat 566), which is the only 
law prescribing a method of procédure for the déportation of aliens after 
they hâve been permitted to land. The fact that the décision of the secre- 
tary in such matter is not made conclusive, as in case of décisions denying 
the right to land, does not affect its valldity or force, so long as it remains 
unreversed. 

Appeal from the District Court of the United States for the 
Northern Division of the District of Washington. 

Wilson E. Gay and Charles E. Claypool, for the United States. 
Corwin S. Shank and Winfleld E. Smith, for âppellee. 

Before GILBEET, EOSS, and MOEEOW, Circuit Judges, 

GILBEET, Circuit Judge. Upon the pétition of T. Yamasaka, a 
Japanese, alleging that he was unlawfully detained and restrained 
of his liberty by Samuel C. Walker, an immigration inspector, act- 
ing under the aùthority of the secretary of the treasury, a writ of 
habeas corpus was issued from the district court of the United 
States for the Northern district of Washington, to which writ the 
said Samuel C. Walker made answer, setting forth, in substance, 
that the petitioner, the âppellee, is a Japanese, who about Deceniber 
15, 1898, unlawfully and surreptitiously entered the United States 
without the permission of the immigration offlcers, and that in 
June, 1899, the said Samuel C. Walker, immigration inspector, found 
said petitioner within the territory of the United States, and in the 
district of Washington, and proceeded, in the ordinary and usual 
manner, to investigate his right there to be, and discovered, upon 
such investigation, that the said petitioner was a pauper, and was a 
person likely to become a public charge, and that he belonged to one 
of the prohibited classes of aliéna, under the immigration laws of 
the United States; that, in pursuance of the régulations of the sec- 
retary of the treasury, the said inspector, by virtue of his oflSce, ar- 
rested the petitioner, and held him in custody pending the report 
of his action and flnding to the secretary of the treasury, for his 
action thereon; that he also reported said arrest to the bureau of 
immigration, and that the bureau also, upon the évidence produced, 
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found the said petitioner to be unlawfully within the United States, 
and a proper person for déportation, which finding was also report- 
ed to the secretary of the treasury, whereupon the latter made an 
examination and décision resulting in the issuance of his warrant 
of déportation; that the said petitioner offered no évidence upon 
the facts alleged in said answer, and prosecuted no appeal from 
said décisions. The petitioner's counsel moved to quash the return 
of the writ and for the discharge of the prisoner. The district court 
thereupon ordered the inspector to discharge the prisoner, for the 
reason that no sufficient cause existed whj he should be held. The 
appeal is taken from the action of the district court in so dischar- 
ging the petitioner from custody. 95 Fed. 662. 

The question presented on the appeal is whether an alien who 
succeeds in surreptitioasly landing in the United States may, within 
a year from the date of such landing, be arrested and deported by 
the secretary of the treasury without a judicial proceeding before a 
court. The flrst statute pro\.ding for the return by the secretary 
of the treasury of prohibited aliens from a port in this country to 
the country whence they came is the act of February 23, 1887 (1 
Supp. Eev. St. [2d Ed.] p. 541). It is there enacted that aliens ar- 
riving at the ports of the United States under contract to perform 
labor in the United States shall not be permitted to land, and that 
ail persons included in the prohibition shall upon arrivai be sent 
back to the nations to which they belong and from whence they 
came, and that the secretary of the treasury shall prescribe régula- 
tions for the return of such persons to the countries whence they 
came, and that the expense of such return shall be borne by the 
owners of the vessels in which such persons came. On October 19, 
1888, said act was amended (1 Supp. Rev. St. [2d Ed.] p. 633). The 
amendment authorizes the secretary of the treasury, in case he shall 
be satisfied an immigrant bas been allowed to land contrary to the 
prohibition of the statute, to cause such immigrant, within the pe- 
riod of one year after landing or entry, to be taken into custody, 
and returned to the country from whence he came, at the expense 
of the owner of the importing vessel. On March 3, 1891, the prior 
acts were further amended. 26 Stat. 1084. By this amendment the 
office of superintendent of immigration was created, and, among 
other provisions, the following sections were enacted. A portion of 
section 8 is as follows: 

"The inspection ofHcers and their assistants stiall hâve power to administer 
oaths, and to taite and consider testimony touching the right of any such aliens 
to enter the TJnited States, ail of which shall be entered of record. During 
such Inspection after temporary removal the superintendent shall cause such 
aliens to be properly housed, fed, and cared for, and also, in his discrétion, such 
as are delayed in proceeding to their destination after inspection. AU déci- 
sions made by the inspection officers or their assistants touching the right of 
any alien to land, when adverse to such right, shall be final unless appeal be 
talien to the superintendent of immigration, whose action shall be subject to 
review by the secretary of the treasury." 

Section 10 provides that: 

"AU aliens who may unlawfu'.ly come to the United States shall, if prac- 
ticable, be immediately sent baclc on the vessel by which they were brought in." 
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Seetibn 11: 

"Ttat any alien who shall corne Intb thè Tïnited States in violation of law 
may bé returned as by law provided, at any tlme within one year thereafter, 
at the expense o( the person or persons, yessel, transportatloii eompany, or cor- 
poration brlnging sucli alien into the United States, and If that cannot be done, 
then at t^e expense of the United States;' ànd any alien who becomes a publie 
charge wltbin one year after hls arrivalin the United States from causes 
existlng prior to hls landlng theïeln shall be deémed to hâve corne in violation 
of law and shall be returned as aforesaid." 

Section 13: 

"That the circuit and district courts of the United States are hereby invested 
wlth full and concurrent jurisdiction of ail causes, civil and crlminal, arising 
under any of the provisions of this act; and this act shall go into effect on the 
flrst day of Aprdl, eighteen hundred and ninety-one." 

Ko question can be made of the power of the United States to 
deal summarily wlth aliens who hâve succeeded in landing in the 
United States in violation" bf law, as well as with those who are 
applying for admission. Said the court in Pong Yue Ting v. U. 
S., 149 U. S. 713, 13 Snp. Ct. 1022, 37 L. Ed. 905: "The power to 
exclude aliens, and the power to expël them, rest upon one f oun- 
dation, are derived from one source, are supported by the same rea- 
sons, and àfe in truth but parts of one and the samë powér." The 
question before the court, therefore, is one purely of the construc- 
tion of the provisions of the acts above mentioned. What is meant 
by the provision of section 11 of the aCt of March 3, 1891, that any 
alien who shall corne into the United States in violation of law 
may be rèturiied "as by law providéd"? In enacting that provisicin 
congress obyiously had in mind its previous statutory régulation 
for returning to the country whence they came aliens who, com- 
ing under a contract to perform labor, had been unlawfully per- 
mitted to land in the United States. Turning to the law of October 
19, 1888, abovè referred to, it will be seen that by its provisions 
the secretary of the treasUry is authbrized, in case he shall be sat- 
isfled that an immigrant has been allowed to land contrary to the 
prohibition of that law, to cause such immigrant, within the period 
of one year after landing or entering, to be taken into custody, and 
returned to thè country whence he came, at the expense of the own- 
er bf the importing vessel. We find no other statutory provision to 
which the language of Section 11, "as by law providéd," is ref érable. 
By using those words, congress clearly declaréd that there was to 
be found in its statutory enactments a manner providéd by law to 
meet the requirèments of the statute. The act bf Jlarch 3, 1891, is 
decIàred to be amendatory of the "varions acts relative to immi- 
gration and the importation of aliens under contract or agreement 
to perform labor." Among such actâ was the act of October 19, 
1888.- The aniendnient adds to the cMss of persons Who may be de- 
portéd by thé, former act, and incluses therein idiots, insane per- 
sons, paupers, or persons likely to become a public charge, and oth- 
er classes of persons, but it makes no change in the method which 
was prescribed for dealing with such cases of uiilàwful éntry. The 
procédure remains as before — First, thè secretary of the treasury 
shall be sàtisflëd'that an immigrant has landed in violation of the 
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prohibition; and, second, lie shall cause him, within one year after 
landing, to be taken into custody, and returned to the country 
whence he came. This is the "manner provided by law." Nothing 
more is required in the way of procédure. There must be imported, 
therefore, into the language of section 11 the previous enactment of 
October 19, 1888. When so read, it is clear that section 11 confers 
upon the secretary of the treasury the authority to act by and 
through the immigration oiflcers who are under his control, and to 
arrest and return to the country whence he came, within one year 
after landing, any alien who has or who is deemed by law to hâve 
landed in the United States in violation of that statute. It is urged 
against this construction that section 8 of the law of 1891 makes 
final only the adverse décisions of the inspection officers or their 
assistants touching "the right of an alien to land." To this it may 
be said that the omission of the statute to make final the décision 
of the secretary of the treasury, directing that one who has landed 
in the United States . in violation of the law be returned to the 
country whence he came, does not render such décision and order 
invalid. If the order is not by statute made final, it is nevertheless 
valid and conclusive until overruled by paramount authority. What 
was in fact the effect of the décision of the secretary of the treasury 
in this case, whether final or not, we are not called upon to déter- 
mine. Conceding that it was not final, and that the district court 
had jurisdiction, upon writ of habeas corpus, to investigate the 
facts, and to render a judgment thereupon, it is nevertheless true 
that no such judicial proceeding was had. The ruling of the dis- 
trict court in discharging the petitioner was based upon the aSr 
sumption that the action of the secretary of the treasury was with- 
out authority of law and void. To this view, for the reasons above 
stated, we cannot assent. That the immigration inspecter in de- 
porting the petitioner was acting under instructions from the sec- 
retary of the treasury, and under the provisions of the statute and 
the printed rules which were issued from the treasury department, 
is clearly shown by the return to the writ, and by the warrant for 
déportation, which bears the signature of the secretary of the treas- 
ury, and is attested by his ofiflcial seal. 

It is contended that warrant for the ruling of the district court 
is found in section 13 of the act of 1891, which confers concurrent 
jurisdiction upon the circuit and district courts of ail causes, civil 
and criminal, arising under the act. In the case of Mshimura Ekiu 
V. U. S., 142 U. S. 651, 12 Sup. Ct. 336, 35 L. Ed. 1146, the suprême 
court, in considering that provision of the statute, said that section 
13 "evidently refers to causes of judicial cognizance, already pro- 
vided for, whether civil actions in the nature of debt for penalties, 
under sections 3 and 4, or indictments for misdemeanors, under sec- 
tions 6, 8, and 10. Its intention was to vest concurrent jurisdiction 
of such causes in the circuit and district courts, and it is impossi- 
ble to construe it as giving the courts jurisdiction to détermine 
matters which the act has expressly committed to the final déter- 
mination of executive officers." While it may not be claimed for 
this utterance of the court that it was intended thereby to itemize 
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ail the! classes ofjurisdiction that might be exercised by the circuit 
anâ district courts under section 13, it may be adverted to as show- 
ing i^hat, in the opinion of the court, was the obvions Une of dis- 
tinctioH between the powers conferred upon the courts and those 
conferred upon executive offlcers. Whether or not the district court, 
under the provisions of that section, would hâve had jurisdictiou of 
a procéeding to déport the petitioner, is a question which is not in- 
volved in the présent case. What we hold is that the action of the 
secretary of the treasury was, upon the facts stated in the retnrn 
to the writ, authorized by law, and that the judgment of the dis- 
trict court, discharging the petitioner from custody upon the ground 
that he was uûlawfully restrained of his liberty, was error, for 
which the judgment must be reversed, and the cause remanded for 
further ^roceedings not inconsistent with the foregoing views. 



MTJTTJAX, LIFE INS. CO. OF NEW YORK v. DINGLEY. 

(Circuit Court of Appeals, Ninth Circuit February 5, 1900.) 

No. û20. 

1. Pleadihg— Issues— General Déniai,. 

Where a gênerai déniai of an allégation of performance of ail the con- 
ditions of a contract by plaintlff is coupled with a spécification of the 
grounds on which such déniai is based, and such grounds are held insuffl- 
cient on demurrer, the déniai Itself does not put the allégation in issue. 

2. Insurance— Action on Policy— Issues and Vahianoe. 

Plaintlff, in an action in a fédéral court, declared upon polleies of llfe 
insurance issued by défendant to his Intestate, and alleged performance 
by himself and the deeedent of ail conditions of the contract on their 
part. Défendant denled such allégation, and alleged that the Insured had 
failed to pay premiums as required by the policles, which, by their terms, 
termtnated the contraets. . On demurrer thls défense was held insuilicient, 
under the state statutes by which the contraets were govemed, which re- 
quired the giving of a prescrlbed notice before a policy could be forfeited 
for nonpayment of premiums, and, on defendant's fallure to amend, judg- 
ment was rendered for plaintiff. Beldt, that such judgment was uot 
based upon the statute, and thereforô Upon a cause of action not pleaded, 
but that such statute, of which the court was bound to >take judicial no- 
tice, was applicable only to the défense pleaded, and, that défense being 
rendered by the statute insufflcient, the judgment was baâed upon the 
untraversed allégations of the complaint. 

B. Same— Contract— Bt What Law Govbrnbd. 

Whefe an application for llfe Insurance, which was made a part of the 
contract of insurance, recited that it was made "subjeet to the charter 
of the Company and the laws of the state of New Yorli," where the Com- 
pany was domiciled, the policy was there Issued, and both policy and 
premiums were made payable there, the contract Is govemed by the laws 
of New York, àlthough the application was signed and the policy dellv- 
ered In :another state, where the insured reslded. 

4. Same— FoRPEiTURE for Nonpayment of Premiums — New York Statuts. 
The provision of the New York Insurance statutes, requiring a pre- 
scrlbed notice to be given before a policy can be declared forfeited for 
nonpayment of premiums, Is mandatory, and cannot be waived by the 
parties; and a paroi statement or agreement by a policy holder, after he 
bas made default, recognizing that his policy bas thereby lapsed, can- 
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not affect the opération o£ sueh statute, where it was without considéra- 
tion, and no grounds of estoppel existed. 

6. Same— Construction of Statute. 

Sueh statute is nc-t llmited in its application to policies issued to citi- 
zens of New Yoris, but extends, by its terms, to ail policies issued by 
companies doing business in the state. 

In Error to the Circuit Court of tlie United States for the Northern 
Division of the District of Washington. 

Xliis writ of error is brought to review the décision of the circuit court in 
rendering judgment for the défendant in error upon the pleadings flled in an 
action at law to recover upon four several policies of life insurance. The eom- 
plaînt alleged: That the Mutual Life Insurance Company of New York, the 
défendant in the action, is a corporation organized under the laws of the state 
of New Yorlî, and has its home ofliee in the city of New Yorls. That on May 
24, 1892, it issued to plaintiff's intestate three several policies of insurance, the 
first and second of which were for $10,000 each, and the third for $5,000, 
upon each of which policies there was paid the premium for the first 15 
months, and that on November 7, 1892, it issued a fourth policy for |50,000, 
upon which one year's premium was paid. The form of the policy in each case 
is the same, and is set forth in the complaint in fuU. It is recited therein that 
it is issued in considération of the application therefor, which is made a part 
of the contract. It promises to pay at the home office of the Company, in 
the City of New York, the amount of insurance covered thereby, upon acceptance 
of satisfactory proofs at the home ofHce of the death of the insured. It pro- 
vides that the annual premium shall be paid to the company at its home office, 
in the city of New York, on August 24 th in every year for 20 years. It con- 
tains the récital that the company has caused the policy to be executed at its 
office, in the city of New York, state of New York. Conceming the payment 
of premiums, there are also the following provisions: "Each premium is pay- 
able at the office of the company, in the city of New York. Notice that each 
payment is due at the date named in the policy is given and aceepted by the 
delivery and acceptance of the policy, and any further notice required by any 
statute is expressly waived." The complaint further allèges the death of the 
insured at Seattle on November 12, 1896, the appointment of the plaintiff as 
tiie administrator of his estate, and that on May 28, 1897, the défendant in 
error furnished due proofs of the death of the insured, which were aceepted 
by the company as satisfactory, and it contains the allégation that the insured 
and the administrator "each duly performed ail conditions of said policy on 
their part." To this complaint the insurance company made answer, admit- 
ting the allégations of the complaint as to its création under the laws of New 
York, the location of its principal place of business in that state, the exécution 
of the policies and the payment of premiums, but alleged that the policies 
were delivered in the city of Seattle, and not in the city of New York. It 
admitted the making and acceptance of satisfactory proofs of death of the 
insured, but denied the performance of the conditions of the policy on tbe 
part of the défendant in error or his intestate. It set up an affirmative défense, 
alleging: That its chief office for the transaction of business in the state of 
Washington was in the city of Seattle. That the applications were signed at 
Seattle; and were a part of the policy and of the contract of insurance. That 
the application recited the stipulation that the policy should not take effect 
until tlie first premium should hâve been paid and the policy delivered. That 
the agent of plaintiff in error in Seattle transmitted said application to the 
gênerai agent in San Francisco, by whom it was transmitted to the insurance 
company in New York. That the insurance company executed its policies, and 
transmitted the same to its gênerai agent in San Francisco, who transmitted 
the same to its agent in Seattle, to be there delivered upon the payment of the 
first premittm, and that there the insured paid the first premium and received 
the policies. That it was provided In said policies that "each premium Is due 
and payable at the home office of the company, In the city of New York, but 
will be aceepted elsewliere, when duly paid in exchange for the company's re- 
ïeipt, signed by the président or secretary. Notice that each and every sueh 
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payment is due at the date named in the pollcy Is glven and accepted by the 
delivery and aceeptance of this polley. Any further notice required by any 
statute Is thereby expressly waived." That from the date of said pollcies to 
the time of his death the insured resided in Seattle, and transacted business 
there, and was a man of gênerai information and expérience in business 
affaira. That he knew and was fuUy informed of the datewhen the second 
annual premiums on said policies became due, in the year 1893, and the 
amounts thereof, and that wlth full knowledge of the premises he did elect to 
maké and dld make no further payment thereon, and çlected to allow and 
allowed the said policies to lapse and become void for want of payment of 
premiuipsj because he did not further désire to continue said insurance, and 
that from that time he knew that the insurance company had written ofC said 
policy from its bpoks, and treated the same as lapsed. ïhat until the time of 
his death the insured elected to make no further payment of premium or pre- 
miums. That by reason of said facts bis administrator. is estopped to assert 
that the policies are existing contracta. By stipulation, the several applica- 
tions were inade part of the pleadings. The défendant in error filed a demur- 
rer to each of the affirmative défenses, for want of facts suflicient to constitute 
a défense, and flled a gene;ral demurrer to the answer as a whole. The demur- 
rers were sustained. The plaintifE in error declining to amend its answer or 
plead further, judgment was rendered for the défendant in error for the snm 
of $71,954.15, wlth interest and eosts. 

Edward Lyman Short, John B. Allen, K. C. Strudwick, Struve, 
Allen, Hughes & McMicken, and Strudwick & Peters, for plaintiff 
in error. 

Harold Preston, E. M. Carr, and L. C. Gilmaû, for défendant in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is contended that after the demurrer to the affirmative matter 
alleged in the answer was sustained there still remained in the an- 
swer a déniai of one of the essential averments of the complaint, — 
a déniai of the allégation that the insured had performed the con- 
ditions of the contracts. It was a déniai in gênerai terms that 
the insured or the plaintiff duly or at ail performed ail or any of 
the conditions in said policies on their part. Whether this gên- 
erai déniai, standing by itself, and unaided by the further averments 
of the answer, would be sufflcient to put in issue the allégation of 
the complaint, it is unnecessary to décide. It was coupled with a 
spécifie averment of the particulars wherein the insurance company 
claimed that the insured had failed to perform the terms of the 
contracts. When the défendant in an action thus makes spécifie 
the items wherein he contends that the plaintiff has failed to per- 
form, he must in his proof be hèld to the particular matter so plead- 
ed, and will not be permitted to aVail Ijiimself of a gênerai déniai 
fér the purpose of prpvihg that the plaintiff has failed in some 
other particular not named. Philip Schneider Brewing Co. v. Amer- 
ican Ice-Mach. Co., 23 C. C. A. 89, 77 Fed. 138, 143; Kahnweiler v. 
Insurance Co., 14 C. C. A. 483, 67 Fed. 483, 485; Preston v. Roberts, 
12, Bush, 570, 582. The gênerai allégation of performance on the 
part of the plaintiff, as the same was set forth in the complaint, 
is permitted under the Washington Code. "In pleading the per- 
formance of conditions précèdent in a contract, it shall not be 
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necessary to state the facts showing such performance, but it may 
be stated, generally, that the party duly performed ail the conditions 
on his part; and, if such allégation be controverted, the party 
pleading shall be bound to establish on the trial the facts showing 
such peri^ormance." Section 4934, 2 Ballinger's Ann. Codes & St. 
As the insuranee company in its déniai specifled wherein it alleged 
that the insured had faiïed to pertorm, and those matters so al- 
leged were found by the court insuflicient to raise an issue, there 
remained nothing in the answer whereby the averment of the com- 
plaint was put in issue. 

It is contended that the judgment of the circuit court should be 
reversed, because it is rendered, not upon the cause of action al- 
leged in the complaint, but upon one not alleged, and which dif- 
fers essentially therefrom. It is said that the cause of action set 
up in the complaint, as to each of the policies sued upon, is based 
strictly and solely upon the rights created by the exécution and de- 
livery of the policies, coupled with the averment that the insured 
had performed ail the conditions thereof; but that the judgment 
is rendered, not upon the facts so pleaded, but upon a liability 
created by a statute of the state of New York, — a statute which 
was not alluded to in the pleadings, and not declared upon in the 
complaint, as the source of the defendant's liability, — and that 
by virtue of that statute the policies were held to be subsisting 
contracts, in the face of the admission in the pleadings that the 
insured never did perform the conditions of the contracts of in- 
suranee, but, on the contrary, made default in the payment of 
premiums which were essential conditions to their subsistence, 
and for which default the policies, aecording to their terms, be- 
oame lapsed. It is argued that in so giving effect to the statute of 
New York, and so rendering judgment, the court made an unwar- 
ranted departure from the causes of action pleaded in the complaint. 
To sustain this contention, the plaintiff in error cites Eailway Co. 
V. Wyler, 158 U. S. 285, 15 Sup. Ct. 877, 39 L. Ed. 983, a case in 
which Wyler commenced an action in the state court of Missouri 
to recover for personal injurj' suflfered while working for the rail- 
way company in Kansas, alleging that the injury occurred through 
the company's négligence in employing a fellow servant who was 
known to be incompétent. A Kansas statute in force at that time 
made every railway company liable for injury donc an employé 
in conséquence of the négligence of such fellow servant. The case 
was removed to the circuit court of the United States for the West- 
ern district of Missouri, and there an amended pétition was ûled 
changing the cause of action, alleging the négligence of the plain- 
tiff's fellow servant, and charging that the railway company was 
liable therefor by virtue of the provisions of the Kansas statute. 
To the amended pétition the railway company pleaded the statute 
of limitations of Missouri. The court decided that the amended 
pétition set up a différent cause of action from that alleged in the 
original pétition, and that the commencement of the new action 
was to be regarded as dating from the flling of the amended péti- 
tion. The points which distinguish that case from the case before 
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tbe court are apparent. The présent case was begun in a court 
of the United States, — a court which takes judicial notice of ail 
the statutes of the several states at the Union. Gormley v. Bunyan, 
138 U. S. 623, 11 Sup. et. 453, 34 L. Éd. 1086; Hanley v. Donoghue, 
110 U. S. 1, 6 Sup. et. 242, 29 L. Ed. 535; Bank v. McGraw, 8 G. 
G. A. 420, 59 Fed. 972. The complaint sets forti causes of action 
based upon contracts of insurance. It allèges the exécution of the 
contracte, the delivery of the policies to the insured, and the per 
formance by the insured of the conditions thereof. The insurance 
Company made no déniai of thèse allégations, except to denv in 
gênerai terms that the jinsured had performed the conditions of the 
contracts. The insurance company then proceeded to set np in its 
answer its affirmative défenses, one of which was the failure of 
the insured to pay subséquent, premiums which fell due. It al- 
légea that thereby, under the terms of the policies, the contracta 
of insurance lapsed and became forfeited. To thèse défenses the de- 
fendant in error demurred. The question for the court to déter- 
mine was whether or not facts were stated which were sufiicient to 
constitute a défense. To the facts so alleged in the answer the 
court was required to apply the law, which determined the ques- 
tion of theîr sufficiency, and it was immaterial whether or not the 
statute of New York was pleaded by either party, since, as we bave 
seen, the court was bound to take judicial notice of it. The statute 
(Laws K Y. 1892, c. 690, § 92) provided as follows: 

"No î;orfeiture of Policy Wlthout Notice. No life insurance corporation 
doing biisiness in this state shall déclare forfeited or lapsed any policy lune- 
af ter Issùed or renewed, and not issued upon the payment of monthly or wtiekly 
premlrliÉQs, or unless the same Is a term insurance contract for one year or less, 
nor shall any such policy be forfeited or lapsed hy reason of nonpayment, wlien, 
due, oj any premium, interest, or installment or any portion thereof, required 
by the terms of tie pohcy to be pald, un}ess a written or printed notice stating 
the amount of such premium, interest, installment, or portion thereof due on 
such plolicy, the place where it should be paid, and the person to whom the same 
is payable, shall be duly addressed and mailed to the person whose life is 
insured, or the assignée of the policy, if notice of the assignment bas been 
given to the corporation, at his or her last linown postoffice address, postage 
paid by the corporation, or by an officer thereof, or person appointed by it to 
collect such premium, at least fifteen, and not more than forty-five days prier 
to the day when the same is payable, The notice shall also state that unless 
such premium, interest, installment, or portion thereof, then due, shall be paid 
to the corporation, or to a duly-appointed agent or perâon authorized to collect 
such premium, by or before the day it falls due, the policy, and ail payments 
thereon, will become forfeited and vold, except as to the right to a surreuder 
value, or paid-up policy, as in tiiis chapter provided. If the payment de- 
manded by such notice shall be made within the time limited therefor, it shall 
be taken to be In fnll compliance with the requirements of the policy in re- 
spect to the time of such payment; and no such policy shall in any case be for- 
feited or dèclared forfeited or lapsed until the expiration of thirty days after 
the mailing of such notice. The afBdavit of any officer, clerli, or agent of the 
corporation, or of anyone authorized to mail such notice, that the notice 
required by this section bas been duly addressed and mailed by the corporation 
Issuing such policy, shall be presumptive évidence that such notice bas been 
duly given." 

It will be seen from the terms of the statute that the insiirance 
Company could déclare the contracts of insurance forfeited fer non- 
payment of premiums only by giving the notice therein sp-cified. 
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This was an essentiàl ingiredieiit of the défense wWch it attempted 
to make. There was no allégation in the answer that the notice 
had been iven. Measured by the statute, the facts pleaded were 
insuffident to constitute a défense, and the court so decided. The 
demurrer being sustained, there was no answer to the complaint. 
The case stood with ail the allégations of the complaint admitted 
to be true, and upon such admission the court properly entered 
judgment. No question of departure is presented. The complaint 
was not amended. No change was made in the cause of action. 
The judgment was rendered upon the facts, which were set forth 
in the complaint. The défendant in error declared upon a liability 
created by contract and alleged performance of the terms of the 
contract. Upon that déclaration, uncontroverted, as it was, by 
the insurance company, the judgment was rendered. He did not 
allège one cause of action, and sustain his complaint by évidence 
of a différent cause of action. The case was decided upon the plead- 
ings, — upon the untraversed allégations of the complaint. It was 
no answer to the case made in the complaint to say that the in- 
sured had failed to pay premiums, and that thereby his policies 
were forfeited; for the ïaw attached no such resuit to that default. 

The plaintiff in error contends that the contracts were made and 
entered into in the state of Washington, and for that reason are 
not subject to the provisions of the New York statute. It is true 
that the insured resided in the state of Washington, and there 
made application for his insurance, but the applications recited that 
they were made "subject to the charter of the company and the 
laws of the state of New York." The applications were sent to 
the office of the company at New York, and there were approved, 
and there the policies were made out and executed. The policies 
were then sent to the company's agent at Seattle, where they were 
delivered to the insured upon the payment of the premiums. Each 
policy provides in terms, as well as do the applications, that the 
application is a part of the policy and of the contract of insurance. 
Each policy also recites that it is payable at the city of New York 
upon acceptance there of satisfactory proofs of death, that the an- 
nual premiums are to be paid there, and that the policy is executed 
there. The company inserted in the jwlicies a waiver in terms of 
the service of any notice of the due date of premiums required by 
statute. That référence must hâve been to the New York statute, 
for there was no Washington statute applicable. It is clear that 
the state of New York was the place of performance of the con- 
tracts, and that by the laws of that state the contracts are gov- 
erned. Society v. Nixon, 26 C. C. A. 620, 81 Fed. 796; Same v. 
Trimble, 27 0. C. A. 404, 83 Fed. 85; Coghlan v. Eailroad Co., 
142 U. S. 101, 12 Sup. et. 150, 35 L. Ed. 591; Hall v. Cordell, 142 
U. S. 116, 12 Sup. et. 154, 35 L. Ed. 956; London Assur. eo. v. 
eompanhia De Moagens Do Barreiro, 167 U. S. 149, 17 Sup. Ct. 
785, 42 L. Ed. 113. 

It is contended that the court erred in sustaining the demurrer 
to the affirmative matter of the answer, which alleged that the in- 
sured informed the insurance company that he recognized that the 
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coHtracts of Insurance twereislapsed, and that he refused to coù- 
tinue his policies, and thiait it was then mutually agi'ëed between 
the contracting parties that the policies were lapsed and terminated. 
It is not asserted that the contracta of insurance were declared 
forfeited by an instrument under seal, or that any considération 
passed to the insured for tte cancellation thereof. The matters 
80 pleaded evidently rested in paroi. Buch oral stateinents could 
be of no more binding effectthan the express written wairer which 
waiS contained in the policies. We hâve already decided that the 
parties to an Insurance contract cannot be permitted by paroi agree- 
ment to annul the express provisions of the statute (Society v. 
Tirimble, supra; Same v. Nixon, supra); and further considération 
only confirma our conviction of the' (correctness of that view. In 
the Nixon Case it was said : 

"The statute of New York ptescribes the condition upoti whieli à policy may 
befôrf elted for the nonpayment of a premlum. The statute Is raandatory, and 
Controls the contract Its provisions are not subject to be, set aside or waived 
elther by the company or the a^^ured, or by both together." 

Nor can any ground of équitable estoppel arise from the def ault 
of the assured in the payment: of preraiunis or any of tlie facts 
set f OTth in the answer. It is nôt shown that the relation of either 
party to the contracta was changed, or that the Insurance company 
dld or refrained from dbing any act to its injury in reliance upon 
such paroi statement of the insured. 

It is contended, further, that the New York statute is limited 
in its application to business done in the state of New York, and 
applies only to policies issued and delivered in that state to the 
citizens thereof. The language of the statute is broader than this. 
It reads: "No life insutance company doing business in the state 
of New York shall hâve power," etc. The company was a New 
York company, doing business in that state, and comes within the 
précise words of the statute. If it had been the intention to re- 
strict the beneflts and protection of the statute to the citizens and 
résidents of the state of NeW York, it is reasonable to présume that 
that intention would hâve been expressed. It must hâve been 
known to the lawmakers that certain of the life insUrance com- 
paûies of New York werë doing an extensive Insurance business 
wif h résidents of other states. The language of the statute extends 
to ail business done by such companies. Its very terms preclude 
a narrow construction. Hebb v. Insurance Co., 138 Pa- St. 174, 20 
Atl. 837; Association v. Musser, 120 Pa. St. 384, 14 Atl. 155; As- 
sociation v. Ficklin, 74 Md. 172, 21 AtL 680, 23 Atl. 197; Insurance 
Co. V. Fields (Tex. Civ. App.) 26 S. W. 280. 

We flnd no errer for which the judgment should be reversed. It 
is accordingly afflrmed. 
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NEW ORLEANS & N. B. R. CO. v. CLEMENTS. 
(Circuit Court of Appeals, Fifth Circuit. February 28, 1900.) 

No. S39. 

1. Raii-roads— Action fob Injory to Switchman— Evidence. 

In an action by a foreman in railroad yards to recover for an injury 
reeeived while attempting to release a set brake on a freight car being 
switched, by reason of a defeet in the brake, a rule of the company 
for the govemment of "freight brakemen," reaulring them to examine 
tbe brakes for tbemselves before using them, was irrelevant to the Is- 
sues, and properly excluded. 

2. Appbal—Revibw— Questions Presbntbd bt Record. 

The correctness of rulings admitting answers to a certain line of ques- 
tions on cross-examinatlon cannot be reviewed vphere no grouna was 
given for the objection» made, and the record does net show the exam- 
ination of the witness in chlef. 

3. Same — Assiqnment of Erroks. 

The circuit court of appeals will not consider questions attempted 'to 
be raJsed upon an assignment of error direeted to the refusai of the 
trial court to give instructions asked, which does not specify the errors 
as required by the rules, but which désignâtes several instructions by 
number, and allèges error generally on the refusai to give ail of them. 

4. Same — Argument of Counsel. 

Where, on the trial of an action for a personal Injury, on objection 
by défendant to the argument made to the jury by plaintifE's counsel re- 
lating to the measure of damages, the judge direeted the argument to 
proceed, statlng that he would endeavor to cure the matter by his charge, 
and it does not appear from the record on appeal that the subject was 
again mentioned by court or counsel, and it was not urged by défend- 
ant as a ground for new trial, it must be presumed that the matter was 
not regarded as prejudicial, and it will not be held ground for reversai. 

5. Mabter and Servant— Railkoads—Ddty to Inspect Cars. 

The duty of a railroad company lo make a reasonable inspection of 
cars which its employés are required to use and handle, whether its own 
or those of another company, is a positive one, which it owes to the 
employés; and for the failure of inspectors, to whom It has delegated 
such duty, to make a proper inspection, It is liable to an employé who 
is required to handle a détective car and is thereby injured, where, by 
reason of his employment or the circumstances of the case, he has no 
full opportunity to observe the defeet. i 

6. Same— Injtirt of Servant— Contribdtoky Négligence. 

Plaintiff was night foreman in the switch yards of défendant railroad 
company. About 10 o'clock at night certain flat cars of another road ar- 
rived in the yards, and were inspected by the regular inspectors, after 
which plaintiff had an engine attached thereto and started to move them. 
After they had started and were moving slowly, he observed that a 
brake was set on one car, and, elimbing on the next car, he started to 
step from one to the other; reaching forward and taking hold of the 
brake wheel as he did so. The nut was gone from the top of the brake 
rod, and the wheel came ofC, causing him to fall between the cars, and 
he was run over and his arm crushed. Helê, that he could not be said, 
as a matter of law, to hâve been guilty of contributory négligence in 
failing to examine the brake, under the circumstances. 

In Error to the Circuit Court of the United States for the South- 
ern District of Mississippi. 

1 As to duty of railroad companies to fumish safe appliances, see note to 
Felton V. Bullard, 37 C. C. A. 8. 
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Thls Is an action to recoTer damages for personal Injuries, brougHt u^f-Ji. T. 
Cléments against the New Orléans & Northèastern Railroad Company, a cor- 
poration created under tlie laws of tlie state of Louisiana, and tried before th* 
circuit court and a jui'y, in wliich a verdict and judgment were rendered against 
the défendant for $12,500. There was a motion by the railroad company for a 
new trial, which was overruled, and tliereupon this writ of error was sued out. 
The défendant In error, Cléments, was an employé of plaintiff in error in its 
Meridian yards, la the eapacity of nlght yard foreman. It was his duty to 
place cars coBiing Into Meridian (yti tracks Or sidings where they belonged, 
aecording to the course of business of the company. The company had certain 
inspectors in the yard, whose duty iè was to inspect ail cars as they came in, 
and It was Cléments' duty to handle such cars after thèy had been inspected. 
He had an englne and erew undôf him to assiSt in handling these cars. On the 
night of October 15, 18{>7, a train of flat or gondola cars, loaded with gravel, 
consigned to Meridian, reached Meridian on the Alabama Great Southern Rail- 
road about 9 o'clock p. m. Thesé "cars were Immedlately Inspected by the 
Inspectors, and about 11 p. m. Cléments proceeded to place the cars on their 
proper track.. For this purpose he hàd the engine eoupled to the cars, and on 
signal by him the engine pulled the cars forward. Cléments, having first eut 
the cars intended to be moved from other cars to which they were eoupled, 
statted forward the way thé cars were moving, — walking along the south side 
of the cars. Notlclng that a brake on one of the cars — a flat car belonging to 
the Alabama Great Southern Kailroad Company — was "set up," and that the 
car was jerking along impeded by the brake, he, In pursuance of his duty, 
cllmbed on front of the adjoining car in order to let the brake off. Having 
reached the platf orm of the Connecting car, the cars then being slowly moving, 
he tumed and stepped from that car forward to the end of the next car, where 
the brake was, at the same time reaehlng forward and taklng hold of the 
brake wljeel. The wheel of the brake came off, and Cléments fell backward 
and against the end of the car from, which he had just stepped, and thenee 
to the ground, on the right side of the train, — the side, opposite to that from 
which he had cllmbed, — and his left hand fell across the rail and was nin over, 
and so injured that it had to be and was amputated. It transpired ihat the 
nut which belongs on the top of the brake rod was absent, and there was évi- 
dence that it had been off a day or two. This nut is for the purpose of holding 
the brake wheel on, and the brake wheel came off because of the absence of 
this nut. The action was predicated npon the alleged négligence of the com- 
pany in not properly inspecting the car, the plaintiff alleging that he was exer- 
cising due care. The railroad company. In défense of the action, denied the 
alleged négligence, and alsp denied that the plaintiff was In tbe exercise of due 
care, and pleaded certain ruies of the company which It clalmed made It the 
duty of Cléments to inspect the brake wheel, and averred that Cléments had 
ample time and opportunity to so inspect said brake as to hâve discovered said 
def ect and thus guard himself against Injùry, and that plaintiff was guilty of 
contributory négligence. 

John W. Fèwell, tôt plaintiff in error. 
Hoke Smith) for défendant in error. 

Before fAUDEE, McOOBMICK, and SHELBY, Circuit Judgea. 

PABDEÉ, dircuit Judge (after stating the facts as above). The 
first assignment of error is based upon the following: 

"On the cross-examinatlon of plaintiff, E. T. Cléments, the counsel of défend- 
ant asked the said Cléments, who was testifying in his own behalf, the ques- 
tion, 'Now, Mr, Cléments, flidn't you get a large sum of money (four or five 
thousand dollars) from an accident Insurance company, on a policy on your life 
and limb, at that time?' which question was objected to by the plaintiff 's 
counsel as Irrelevant and Immaterial. The court, sustained said objection, to 
which the défendant then and there, In open court, and In the présence of the 
Jury, excepted." ' 
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The bill of exceptions does not show for what object the ques- 
tion was aslved, nor how it was connected with any of the faets 
in the case. Our attention is called to no plea which made any such 
évidence material. 

The second assignment of error is based on the following: 

"On the redirect examination of the plaintiff, Cléments, by the plaintiff's 
counsel, the following question was asked: 'What else was there for you to 
take hold of to steady yourself as you crossed from one car to the other, except 
the top of this?' (meaning the hrake wheel). This question was objected to 
by défendant, the objection overruled, and défendant excepted. ïhe witness 
answered, 'Xothing else, sir.' " 

The bill of exceptions does not show any ground of objection. 
There is no statement of évidence showing, or tending to show, 
what, if any, connection the question bore to the other facts in 
the case. We find in another bill of exceptions that the plaintiff, 
Cléments, gave évidence tending to show how he recel ved his in jury, 
— that it was in climbing from one car to another, and using a 
brake wheel to support himself, — in connection with which this 
question may hâve been admissible. 

The third assignment of error is to the effect that the court erred 
in sustaining the objection of the plaintiff to the introduction of rule 
242, as foUows: 

"Rule 242. Eules for Freight Brakemen. They are charged with the man- 
agement of the brakes, and the proper display and use of train signais.. They 
must examine and know for themselves that the brakes, ladders, running boards, 
steps, etc., which they are to use, are in proper condition, and, if not, put 
them se, or report them to the proper parties and hâve them put in order before 
using." 

The bill of exceptions shows that the plaintiff objected to the 
introduction of this rule as irrelevant and immaterial to the issues, 
and the court sustained the objection. By its terms the rule is 
for the government of freight brakemen. The plaintiff in the case 
was a yard foreman, not ordinarily called to do a brakeman's duty, 
but in the instant case incidentally called to let off a certain brake. 
As to him, and the duties which he was called upon to perform, 
the rule is inapplicable, and its introduction could hâve in no wise 
beneflted the plaintiff in error, but might hâve misled the jury. If 
the rule had any spécial application, the bill of exceptions should 
liave set forth the facts showing such application. We cannot 
infer them, nor are we called upon to search the record for évidence 
upon which to sustain the objection. 

The fourth assignment of error is that the court erred in overrul- 
ing the objection of the défendant in the court below to the several 
questions, numbered 1 to 12, inclusive, asked on the cross-examina- 
tion by îilaintiff of the witness W. S. Orr. In regard to this matter 
the bill of exceptions shows the following: 

"Upon the recross-examinatlon of the witness, W. S. Orr, he was asked by 
the plaintiff's counsel the following questions: 'By Mr. Smith: Q. You had 
been working in that yard a good many years, hadn't you? A. About four 
years, or three and a half. 1 Q. Don't you know. Mr. Orr, the faet is that men 
liandle the cars after they are turned over to them — use them — without inspec- 
tion there, and liad habitually doue so? (Objected to by'the défendant. Objec- 
tion overruled, and the défendant excepted.) 2 Q. I will ask you another ques- 
100 F.— 27 
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tioB; Is it not truei Mr. Orr, thatj outslde of the Inspectora, that the other 
employés In your yard at Merldi^ prlor to the tlme when Mr. Cléments was 
hupt, and for a long tlme prier to,tliat, dld not undertake to inspect the toolB 
aiàa'mà^hinery for thelr use, to séé tb its condition? (Objected to by thé de- 
fendant. Objection overruled, and défendant excepted.) A. I don't èxaetly 
miderstand iwhat you mean. 3Q. I read you thlB rule, and I wlll ask you if 
thls Is Bot true: That that, as a rule, was entirely disregarded and abrogated 
In your yard: "Employés of evéry gracie are warned. * ♦ *" Is It not true, 
now, that, the prdlnary hands In thé yard there, who were handlîngthe brakes, 
— handllç^ thé cars, — didn't imdertake to eiaidine them, and dldn't undertake 
to sep tbat |they were In proper condition, but relied upon the Inspection of the 
Inspeetors? A. Yes, sir; I thlnk so. Q. That is true, Isn't It? A. Yes, sir. 
4 Q. Isn't It true that — A, In some cases they did, and In some they didn't. 
5Qi WçUrnow, In what cases? A. Well, sometlmes they would take a train 
and go ptf wlth It, and they don't pare If It was Inspected or not. 6 Q. WelJ, 
I was talWiig about the yardmenî A. Well, that is the same thlng. 7Q. 
They wôuld sometlmes take à tr^in before you Inspected it? A. Yes, sir. 
8 Q; lâh't It true that they dld hot undertake— ^the separate 'éthployés — to In- 
spect for «leitnselves? A. Yes, sir; that Is rlglit 9 Q. They nfever did that? 
A. Np. lOiQ. They werç never reqi|}red to do thttt in that yard, were they? 
A. NojbthatI know of, thej^ weTSn'^i, Mr. Smltlp,: 11 Q. What you stated was, 
as I TÎidferstood you. In point ii>f pfâctlce the mçn actually handllng the trains 
didn't undertake to do any Inspectlng? A. Noie at ail that 1 knèw of, they 
didn't. 1 Q. And you had been thfete how many years? A. Thïee and a half. 
Q.prfortO; thls accident? A). tSTies» sir.' To eaQhone of sald questions, num- 
bered 1 tb 12, both Inclusive, when eachwas asked, and to the answers thereto, 
the défendant then and there objeeted, and sald objections were each over- 
ruled by the tourt, and the anewéirs th'erëto pérrdlttedto go to the jury, to whlch 
sevetal- ■niMngs the défendant ■•tUéÉ and therè excepted. The sald questions 
and answers belng of the ëamb' nature, and ellcltlng answers direeted to the 
establlshnient of the sâme point, they i are not set but Separately, but exceptions 
were feepàrately taken." 

The ground of oljjection tp thèse questions is not set ont. We are 
not iUformed What the direct examina tion of the witriess was, and 
we arte left wholly to inferénce as to whéther the cross-examina- 
tion was upôh matters Tbrought in chief, or was entirely independ- 
ent theïeôf. ' 

The fifth assignmeht of error is that the court erred.in overrul- 
ing the objection of defendanit to the questions put by plaintiff be- 
low to his witness A. Moritz as to whether any rule was in force in 
the yârd, prier to Cléments' injuries, whlch required the men other 
than inspeetors to inspect machinery, and as to what knowledge 
witness has as to whettiet" "foreman and men undertook to inspect 
each pièce of machiner^- bëfbre using it, and whether they relied 
in practice upon the inspectiôiï already made, and whether witness, 
as a superior oflSicer of mein, knew ând approved of men not making 
inspection, and that the train master was often in yard and saw 
how it was done. The bîll of exceptions shows that the objection 
to Mr. Moritz's évidence Was gênerai, no reason being giyen, and 
we are unable to form an opinion as to whether or not it was ad- 
missible under the pleadings and évidence in the case. The same 
may be said as to the sixth exception, relating to the same witness' 
évidence, except to the question what length of time it would take 
à brakeman to examine the âxtures of each brake. The objection 
made was that it was a matter of opinion. If the question was oth- 
erwise proper, — and" we présumé it was, — ^we f ail to see anything in 
the particular objection made. 
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The seventh assignment of error reads as follows: 

"The court erred in refusing to gire to the Jury the instructions requested 
by défendant, and numbered 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, and 14, wliich 
said instructions are set ont in the spécial bill of exceptions No. 2, herewith 
presented and referired to." 

Our ruie 11 (31 0. 0. A. cxlvi., 90 Fed. cxlvi.) provides that, when 
the error alleged is to the charge of the court, the assignment of er- 
rors shall set out the error referred to in totidem verbis, whether it 
be in the instructions given, or in the instructions refused. In Gai- 
lot V. U. S., 87 Fed. 446, 31 G. C. A. 44, this court held: 

"By the twenty-third and twenty-fourth assignments of errors we are In- 
formed that the court below erred in its charge given to the jury, in each 
portion thereof marked by lines in said written opinion, and marked 1, 2, 3, 

4, 5, 6, 7, 8, and 9, and shown in the blU of exceptions No. 5, and the court 
erred in refusing each of the several charges and instructions In Nos. 2 and 

5, as shown in the biil of exceptions. * * » The assignments of errors 
Nos. 19, 20, 23, and 24 being in violation of the above rules 10 and 11 of this 
court, we décime to examine and pass upon the questions attempted to be 
ralsed thereby." 87 Fed. 447, 448, 31 C. C. A. 45, 46. 

See Distilling Go. v. Rheinstrom, 30 0. C. A. 10, 86 Fed. 244; 
Grape Creek Goal Go. v. Farmers' Loan & Trust Go., 12 G. C. A. 350, 
63 Fed. 891; National Bank of Commerce of Kansas Gity v. First 
Nat. Bank of Kansas Gity, 10 G. G. A. 87, 61 Fed. 809; Haldane v. 
U. S., 16 G. G. A. 447, 69 Fed. 819. 

The eighth assignment of error is that the court erred in denying 
the motion of défendant to exclude the évidence adduced by the 
plaintiff, and render a judgment for the défendant. This assign- 
ment of error does not appear to be insisted upon, and is, under the 
évidence in the case as set forth in the bill of exceptions, evidently 
not well taken. 

The ninth assignment of error is based upon the foUowing pro- 
ceedings: 

"Be It remembered, that on the trial of this cause on the 18th day of March, 
1899, at a regular term of said court, bef ore the court and jury, Mr. Hoke 
Smith, of counsel for plaintiff, making the concluding address to the jury, 
among other things, spoke in his said address to the jury as follows: 'It 
[referring to tables of expeetations ofEered in évidence] don't mean that ail men 
will die at sixty-slx, or that any one man will die at sixty-six, but it means that 
the average length of life of men thirty-threé years old is thirty-three years 
more. Some may stretch it to eighty or eighty-flve, some may drop by the 
wayslde at forty or thirty-five, but the average life of a man thirty-three years 
old is thirty-three years more. Now, we hâve no power of prophecy. We are 
unablè to tell how long Mr. Cléments will llve, but can with reasonable accuracy 
act upon his life by saying we will allow him the average life of a man thirty- 
three years old. That is what the law allows me to put this table in for,— to 
give the average life of a man thirty-three years of âge, so you can, in estl- 
mating his loss, estimate by the average. Now, gentlemen of the jury, tuider 
this proof his average loss is !fS40 a year for 33 years. That would run up 
into the neighborhood of thirty thousand dollars, but I don't claim, gentlemen 
of the jury, that he is entitled to multiply his losses for the year with the num- 
ber of years, because if he llved the 33 years he would hâve gotten this sum 
year by year until the end of the time, and the amount that is pald under 
your verdici fs paid in cash, and it would not be right to ask you to give him 
the same. You bave to give him what is termed the "présent value" of the 
money. What is the présent value of a yearly payment of $840 a year for 
thirty-three years? Now, the présent value of one dollar for 33 years, at 6 per 
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cent, is about $13. The présent value, theretore, of $840 for that length of 
ttoe-SïftVfl^, ,1^^.840 times $13, or about, $11,000. That part of his recovery is 
capable pf'ttiatUematical estimation, and Is net left to your discrétion.' (The 
défendant hère, Interposed an objection tt> the linç of arguroeiit, because it is 
not based upon a correct theory of the law. £)ëfendant thereupon moved the 
court to instruct the jury to disregard the argument.) Thé Court: Proceed 
with the argument. Mr. Fewell: ïqu overrule my motion? (No reply.) I 
do not admit he is entltled to any amount. I dp not find. If your honor please, 
where âny rule Is positively laid down— ' The Court: Proceed with the argu- 
ment of the case. I will endeavor to ietoe thls thlng when I instruct the jury. 
"The défendant then and there, in the présence of the jury, by its counsel, 
excepted to the action of the court abpve set ont, and tenders this, its bill of 
exceptions, which is signed and sealed, and made part of the record, this 9th 
day <Jf Mày, 1899. . H. 0. Niles, Judge." 

Frdm t-hese proceedings, we take it that the trial judge expressed 
his disappi*0Tal of the liae of argument pursued, and said, "I will en- 
deavoi; to cure this thing when I instruct the jury." Whether he 
did further express his disapproval to the j'ury can be determined 
only by iûference. Another bill of exceptions purports to give the 
oral charge of the judge to the jury, in connection with 18 requested 
instnjctions. Neither in the oral charge nor in the requested in- 
structions is any mention made of the question of, or amount of, 
damages, or the rules to be observed by the jury in detefmining 
the satae. J^owhere is it stated that thèse requests or instructions 
were the only instructions asked or acted upon by the court. It 
may well ■ he that in some instruction given to the jury the judge 
gave thfe proper rule for damages, and carried out his suggestion 
that he.would cure the matter as to the Une of Mr. Hoke Smith's 
argument. Assuming, however, as may be the fact, that nothing 
further was said about it, on the showing made we are unable to 
say that the action of the court in relation to Mr. Smith's argument 
constitiites réversible error. Gounsel for plaintiff in : error relies 
upon the décision of this court in Bailroad Co. v. Carroll, 28 C. 
G. A. 207, 84 Fed. 778, 781, et seq., in which case a very similar, 
though muçh more objectionable, argument was presented to the 
jury. The record in that case will show that the trial judge ex- 
pressed no disapproval whatever of the argument used, nor under- 
took in any way to correct the effect of the same. In the opinion 
in that case the court said: 

"We understand the gênerai rule to be that the remarks of counsel to the 
jury on the merlts, to constitute réversible error, must be objected to at the 
time, be unwarrànted by the pleadlngs and évidence, bave a tendency to 
mislead or préjudice the jury, and be, to more or less estent, approved by the 
trial judge." 

In the instant case there is nothing to show whether or not the 
remarks complained of were warranted by the évidence, but the 
case does show that the remarks were more or less disapproved 
of by the trial judge, and, if there w^s error on the part of the 
trial judgé, it was because he did not thereafter instruct the jury 
as to the proper weight to be given to the argument in question; 
and in this regard, as counsel for the défendant apparently made 
no further suggestions to the judge in relation thereto, nor asked 
any spécial instruction thereon, we are inclined to the opinion that 
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the matter was considered of so little importance, in view of the 
main issues in the case, that it escaped the attention of both the 
judge and the counsel. The matter was not considered of suflBcient 
importance to urge with other grounds in the motion for a new 
trial, and we are confident that, in view of the hirge verdict, both 
the counsel and the trial judge would hâve laid great stress on 
any matter of record appreciably tending to show préjudice on 
the part of the jury in the matter of damages. 

ïhe tenth and eleventh assignments of error complain of cer- 
tain rulings on demurrers, but are not insisted upon, — at least, no 
argument is submitted in support of them. ïhe twelfth assignment 
of error complains of the overruling of a motion for a new trial, 
and needs no notice. 

Tins disposes of ail the formai assignments of error, and practically 
disposes of the case; for, upon the real question presented, and 
which has been very elaborately and ably argued by counsel for 
plaintiff in error, we*^ do not agrée with his contention. The record 
shows that the plaintif in error (défendant below) requested the 
court to charge the jury, among other things, the following proposi- 
tions: 

"It appearing that the usual and proper inspection was made of the car by 
compétent inspeetors, the action fails, and the jury will find for the défendant. 
Inder the law, the railroad eonipany was not the insurer or guarautor et the 
life or limb of the plaintjff. The only duty It owed to him was to use onlinary 
and reasonable care to guard him against danger, and, if the railroad company 
used such care in thls case, the law is with the railroad company, tUe défend- 
ant, and the jury will so find; that is, a verdict, 'We, the jury, (iud for the 
défendant.' This suit is based on the charge that the défendant railroad com^ 
pany was guilt}»- of négligence, and, unless the testimony shows that it was 
guilty of négligence in not discovering the absence of the nut, the jury will 
llnd for the défendant. ïhe inspeetors were not bound to the most eareful pr 
strictest inspection, but only to ordinary and reasonable care uuder the cir- 
cumstances. It is the duty of the railroad company to exercise ordinary care 
in furnishing reasonably safe cars and other appliances, and also to exercise 
ordinary care in their inspection, so as not to unreasonably expose its employés 
to unlinown and extraordlnary liazards. A l'ailroad company is not required 
to furnish cars or appliances that are absolutely safe, or to maintaln them in 
that condition. The company is not an insurer of the safety of the employé 
against injury. The company is not liable for injuries caused by defects of 
which it had no linowledge, and of which it could not hâve knowu by the 
exercise of ordinary care. The company is only charged with knowledge of 
tliat which by the exercise of ordinary care it would hâve discovered. It is 
not required to resort to tests that are impraeticable or oppressive aud unrea- 
sonable, or which would be incompatible with the proper furtlierance of busi- 
ness, and which are only required to insure absolute safety. If the duty of in- 
spection has been performed with ordinary care, and the defect is found after- 
wards to exist, but is not discovered at the time, the master is not liabie for an 
injury caused thereby, unless he had knowledge of such defect. The inspection 
which the company is required to malîe of cars from other roads is not merely 
a formai one, but should be made with ordinary care; that is, the inspection 
should be such as the time and place, means and opportunity, will permit." 

The rule sought to be presented by thèse instructions and charges 
is that, while it is the duty of the railroad company to make proper 
inspection and look after the condition of cars that it calls upon 
it employés to use, when the railroad company has appointed proper 
and capable inspeetors, and provided by its rules that thèse in- 
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spectors shall.make due andproper inspection, and the inspectors 
havé made iiispedtibii, theii tlie diity of the railroad coinpany is 
perforined, and ilo nê^lïçencé caû be imputed to the côiùpany be- 
cause tlie inspection ias nof been thoèoûgh and coinplete. In Rail- 
road Co. v. Herbert, 116 U. S. 642, 652, 6 Sup. Ot. 590, 595, 20 L. 
Ed. 755, 760, the coilrt say: ' 

"If no pne was appoiqted by ttie company, p> look after the pondition of the 
cars, and see that the maqliinery and àppliànces used to mpve and to stop 
them were kept in repalr âîid In good Worklng order, its liabîllty for the in- 
juries would not be the stibjeet of contention. Its négligence in that case would 
hâve been in the highest degree culpable. If, however, one was appointed b.v 
It, cbaifgçd with that duty, and the injuries resulted from his négligence in its 
performance, the company Is liable. He was, so far as that duty is concerned, 
the représentative of the coiripany. His négligence was Its négligence, and 
imposed a liability upon It, unless, as contended, It was relieved therefrom by 
the sttttute of Dakota.'^ 

Eailryiad Co. v. Herbert, supra, bas been afflrmed and followed 
by tlie suprême court in many cases. See Kailroad Co. v. McDade, 
135 ÏJ. ^,569, 10 Sup. et. 1044, 34 L. Ed. 285; Railway Co. v. 
Cojç, 145 U.,§, 593, ;2 Sup, Ct 905, 36 L. Ed. 829; Kailroad Co. 
V. Hàrably, i54 U. S. 357, 14 Sup. Ct. 983, 38 L. Ed. 1009. 

In Railway Co. t. Barrett, 166 U. S. 617, 619, 17 Sup. Ct. 707, 
708, 41 L, Ed. 1136, 1Ï39,, the following charge wasindorsèd: 

"A rallvmy company is bôund to tiseordlnary care to furnish safé machinery 
and appliandes for the iise'6f its eiiiployés, and the neglect Of Its^ agents 'in that 
regard is its neglect. That It IS not bound to insure the absolute saf ety thereof , 
nor to apply thé best and saf est and newest of sueh mechariical appliances, 
but is bound to use ail réâsonable care and prudence in providing machinery 
iseàsonàbiy Ékte and snitible for use, and In ' keeping the same in repair. 
That, 'by *'ordinary care" is hieant such as a prudent rrian would use under the 
same éilreumstances. It must be measured by thé charaeter and risks of such 
business^ And where such persons, whose duty It is to repair the appliances 
of the business, know, or ought to kriow, by the exercise of reasonable care, 
of the defeets in the machinery, the company is responslble for tîheir neglect.' " 

In Railroad Co. v. Mackey, 157 U. S. 72, 87, 15 Sup. Ct. 491, 496, 
39 L. Ed, 624, 630, the colitt sai^: 

"The corporation is not to bé'held as guarantying or warraitting the absolute 
safety, undér'all circumstaii<îes, or the perfection In ail its parts, of the machin- 
ery or apparatus which' may be provided for the use of employés. Its duty In 
that respect to its employés is dIScharged when, but only wheUj its agents whose 
business it Is to supply stich fûstrumentalities exercise due care as well in 
their purchaSe originally as in kèeping and iriàintainlng them in such condi- 
tion as to bé reasonably and adequately safe for use by employés." 

In Railway Co. v. Daniels, 152 U. S, 684, 689, 14 Sup. Ct. 756, 
758; 38 Ij. Ed. 597, 60^., affer deflning the risks assumed by a servant, 
the coui"t said: 

"But; withïn suèh llmlts, the master who provides the place, the tools, and 
the machinery owes a positivé duty to hia employé in respect thereto. That 
positive duty does not go to the extent of a guaranty of safety, but it does 
requiïé that reasonable précautions be taken to secure safety; and it matters 
not ito the employé by whom that safety is secured, or the reasonable précau- 
tions theref or ' taken, He bas a right to look to the master for the discharge 
of that duty, and if the wster, înstead of discharging it himself, sees fit to 
hâve it attended to by others, that does not change the measure of obliga- 
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tion to the employé, or tlie latter's right to insist that reasonable précaution 
shall be taken to secure safety la thèse respects." 

See, also, Kailroad Co. t. Baugh, 149 U. S. 388, 13 Sup. Ct. 94, 
37 L. Ed. 772. 

"It is the duty of the railroad Company to use reasonable care to see that 
the cars employed on its road, both those which it owns and those whieh it 
reeeives from other roads, are in good order, and fit for the purposes for whieh 
they are intended; and this duty it owes to its employés as well as to the 
public." Railway Oo. v. Archibald, 170 U. S. 665, 18 Sup. Ct. 777, 42 L. Ed. 
1188. 

In the light of thèse décisions, we understand the law to be that, 
as to patent defects in machinery furnished by railroad companies 
for the employés to use, the railroad companies are insurérs in ail 
cases where the employé, by reason of his employment or the cir- 
cumstances of the case, has no iull opportuuity, before using the 
machinery in question, to observe and note the patent defect; and 
the rule is the same with regard to ail defects that can be discovered 
on proper examination and inspection. 

In the présent case the défendant in error was not called upon by 
his duty to make any particular inspection of the cars turned 
over to him after the regular inspection. As to the particular de- 
fect which resulted in his injury, the proof is clear that although 
the defect was patent, and could and would hâve been readily no- 
ticed by any employé called ordinarily to use the same, the défend- 
ant was called upon to use it at night, in an emergency, and with- 
out opportunity to examine or inspect the same. It may be, as 
counsel for plaintifE in error argued, that he knew that the car 
had lately come in from another road; that after he reached the 
platfonn of the car he could, with the slightest movement of his 
hand, or instantaneous movement of his lantern, hâve discovèred 
the condition of the brake (that is, the absence of the nut); and 
that upon that discovery he could hâve used the brake ("let if ofE") 
in such a way that he would not hâve been injured. But the trouble 
is, he had no opportunity to examine the condition of the brake 
with his hand, or by any movement of the lantern. In the line of 
his duty, he was climbing on top of the car as it was moving, and 
he reached for and caught the brake to support himself preparatory 
to using the same; and to say, under such circumstances, that he 
should hâve made a preliminary inspection, is contrary to both rea- 
son and authority. On the whole case, — and we hâve examined 
it with great care, — we are constrained to hold that the record 
shows no réversible error on the trial, and the judgment must 
be aiBrmed. 
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DUBBÈK V. NOKTHERN PAC. RY. CO. 

(Circuit Court, D. Washington, W. B. March 2(3, ].900.) 

Wkongpul Death— Actiok foe Damages — Washington Statûtb. 

2„BflHnger'Si Ann. Codes & St Wash. § 4828, giving a right o( action 

, foj;; wropgïùl deatli to.the ''lieirs or Personal représentatives" of the de- 

ceàse(i. when constri^ed ,in connection witli section 4838, whlcli provides 

that "no action for a Personal, Injury to any person occasioiîihg liis deatli 

. sh^ll abate, nor shall 'feuclirigtit,6f action détermine, by reason of sucii 

death, if he hâve a wife or cliild living," changes the comnion law, by 

vyhich such action abated, or the right of action terminated, on tlie death 

ot the person injured, oaly Jn cages where there is a surviving widow or 

child, and an administrAtor cannot maintain an action for the wrongful 

, death of his intestate urider such statute, unless he sues for the benefit of a 

wldow or child of the décèdent. 

Action by the administrator of the estate of Peter J. Dueber, de- 
éeased, to recover damages for .a persomal injury to the deceased, 
resultin^ in his death, alleged to haVe been caused by négligence of 
the défendant. Demurrer to complaint sustained. 

Ji'M. Ashton and W. L. Sacbse, for plaintifiE. 

Growléy & Grosscup, for défendant. 

HANFORD, District Judge. The plaintiff sues, in his oflflcîal ca- 
pacity as administrator, to recover damages for the beneflt of the 
estate of Peter J. Dueber, whose death the complaint allèges was 
caused liy an injury suflèred in conséquence of négligence on the part 
of the défendant. In his amended complaint the plaintiff allèges that 
iû, his Ijfetime the deceased contributed to the support and comfort 
df tis fâther, mother, and Sisters, who are his surviving relatives, and, 
as the côntrary is not alleged, it must be presumed that there is no 
widôw or children. This demtirrer ràiseS the question -whether the 
action îs àuthorized by the statutes of this state. I consider that the 
a,çtipn mùst bë clasaed as a statutory action, and the rights of the 
Jiâfties n^ust be judged ih accordancè with the local law; for under 
the comnion law an action for a personal injury is abated by the death 
of the injubed party. 8 Am. & Eng. Enc. Law (2d Ed.) 854. 

Thé statute upbn which this action is f oflnded provides as f ollows : 

''the widow, or widow and her children, or child or children if no widow, 
oî a màh liilléd in à duel, shall hâve a right of action against the person killing 
him, and against the seconds and ail aidera and abettors. When the death of 
â. person is caused by the wrongful act or neglect of anothér his heirs or per- 
sçmal représentatives may npi^intain an action for damages against the person 
ca,up|lng the deatli; ç>r whp^n the death of a person is caused by an injury re 
célVea in falllng throûgh àhy bpëning or defective place in any sidewallv, street, 
alley, sqiiare, or wharf, his heirs or personal représentatives may malntain an 
action for damages against the person whose duty it was, at the time of tlie 
injury, to hâve liept in repair such sidewalli or other place. In every such 
action the jury may give such damages, pecuniary or exemplary, as under ail 
circumstances of the case may to them seem just." 2 Ballinger's Ann. Codes 
& St. Wash. § 4828. 

If this section vvere the only déclaration of the législative will on 
the subjeet, it would not be permissible to consttue it by giving to 
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the word "heirs" a restricted définition, althongh it would be difflcult 
to assign any good reason for such discrimination as appears in tlie 
law, according to its literal reading. If the word "heirs" includes ail 
who may legally inherit, and if "personal représentatives" indudes an 
administrator of a deceased j)erson, leaA'ing only distant relatives to 
inherit his estate, or no heirs at ail, this law does discriminate be- 
tween duelists and other wrongdoers by creating a légal liability in 
favor of collatéral heirs and creditors, and possibly the comnion- 
wealth, against those who by mère négligence unintentionally cause 
the death of a human being, while the liability of duelists is limited 
to actions which may be brought by widows and children of their 
victims. This section of the Code, however, is controlled by section 
4<S38, which reads as follows: 

"No action for a Personal injury to any person occasloning his death shall 
abate, nor shall such right of action détermine, by reason of such death, if he 
hâve a wife or child living, but such action may be prosecuted, or commenced 
and prosecuted, in favor of such wife, or in favor of the wife and children, or 
if no wife, in favor of such child or children." 2 Ballinger's Ann. Codes & St. 
Wash. § 4838. 

The rule that statutes are to be construed harmoniously with the 
common law, so far as may be, consistently with the expressed in- 
tention to change the existing law, is applicable hère, and under that 
rule of construction it must be held that actions and rights of action 
for Personal injuries survive the death of the injured party only in 
those cases in which there is a surviving widow or children, and that 
an administrator cannot maintain such an action as this unless he 
sues for the benefit of a widow, or widow and child, or widow and 
children, or a child or children, of the deceased. It has been so de- 
cided by the suprême court of this state in the case of Xoble v. Citv 
of Seattle, 19 Wash. 133, 52 Pac. 1013, 40 L. R. A. 822. The question 
being one of local law, this décision by the highest court of the state 
is an authoritative détermination of the question raised by this de- 
murrer, and must control the décision of this case, even though this 
court might hâve reached a différent conclusion if free to décide the 
question independently. I will say, however, that I fully concur in 
the opinion of the suprême court. Demurrer sustained. 
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, ^li^^ïfSON V. SINSàÈIMEU et al. 
(Circuit Couirt of A^peals,' Sixth Circuit February 12, 1900.) 
No. 777.,, 

1. INVOLUHTAKT BANKROPTCT— TriATj BY JuRT— REVIEW ON APPEAt-. 

In tlie case of a pétition In inToluntary bankruptey, all^lng as an act 
of bankruptey the making cl a gênerai assignaient for creditors, wliere 
the défense set up by the debtor is that the petitioning creditors are 
estopped, by thelr eonduct with référence to the assignaient, to main tain 
a pétition based thereon, he Is hot entitled to a trial by jury; and conse- 
quently an appeal from the order adjudging the défendant bankrupt may 
be treated as an appeal in equlty wpuld be treated, and the appellate 
court may review the facts as well as the law of the ca,se. 

2. , Samb— Petitioning Creditors— Estoppbl. 

" Where a debtor niadè a gênerai assignment for the beneflt of bis credit- 
ors, and the assignée qtialified and broùght a suit in the proper state court 
for; thé séttlemènt of the trust under the direction of the court, and within 
, |6ùr mbnths therèafter certain creditors flled a pétition in Involuntary 
liankruptèy against the assigner, alleging sueh assignment as an act of 
bankruptey, heU, that they were not estopped to maintain such pétition, 
: on ,t^e ground qf their having participated in the proceedings under the 
as^jginment, not having flled their clairns, althougli they submitted to the 
asslgùée, at bis requést, ùriVerifled ëtatetnents of their' claims, for the pur- 
pofe bf enabling him to compare the same wlth the entries in the insol- 
- ' ' ■ 'ventis books. , .■ ,, i.v. ;. . ,.,,,-.. 

Si'SAMS. r : ,,, .,,,|-i , , ■. 

JSt9r*are such creditors estopped from maintaininç the pétition beeause, 
having knowledge of the aSsigHhiênt.ànd, oî the acts' of the' assignée there- ' 
undfer. they delayed ' instltùting proeëeflitagS' in bankruptey for about two 
mitrtitJiSii whete it appears' that the p^tîqn was prepared soon after the 
assignatent, andi was/jyltliheld atthe request qf the dçfqndçint, and on the 
1 . repre^p^tatiqa that he wa^ abont to qfier a- coinposition to his creditors. 

Aîthpugh an ordef made of the stàt* court for the sale of the asslgnor's 

' 'èoods was sUbinittèdtothfeattorneyH for the saJé creditors, and by them 

indorsçd "Seen;!' thls doe^not bijid théiereditQrs ta participation or acqui- 

eSçence!|in theiproqeqdiîjgs in^ the, «tate: court, where Jt , i^ shown that such 

. : Indor^çm^nt ^as not ma^p ofl, their beijàlf, but In the interestof a member 

,' of thé b^nkrapt's fltm, wlib ' déëlréd; ' through those attomeys, to bèln- 

' ioméa ofW:hat wàsbéingdbne in' the State court i 'vr.s;, 

5. SaMB. .i<ni, .Ui,H ■MM'Mi.' 'i /, ■■ : ■ -,.,.■• ■• :,.: .;;., ■; -, , 

Pendlng a proposition for compromise, the petitioning creditors sold to 
the assignée small bills of goods to replenish the stock and make It more 
■ salable, and received from him the price thereof. Helé not such an act 
as would estop the creditors from Impeaching the valldity of the assign- 
ment by subséquent proceedings in bankruptey agalnst the assigner. 

Appeal froin the District Court of the United States for the Dis- 
trict of Kentucky. 

This is the second appeal of the appellant from the judgment of the district 
court at Loulsville, adjudging the partnership of Simonson, Whiteson & Oo., 
In which the appellant was a partner, to be bankrupts. The décision of this 
court on flrst appeal is reported in 37 0. C. A. 337, 95 Fed. 948. The pétition 
in bankruptey was flled on February 14, 1899, by three flrms, who alleged 
that they were creditors of the défendant partnership, in the aggregate sum of 
$10,000. It averred that on the 5th day of December, 1898, the défendants, as 
partners, had committed an act of bankruptey in making an assignment to one 
Oomingor; that the firm was then Insolvent; that Comingor had accepted 
the trust on the deed of assignment, and had duly qualifled as such assignée, 
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aiiJ entered upon his duties as such; that he had sold the stock belonging to 
the estate of the flrm, and had in hls hands, as the proceeds of the sale of such 
stock, about $70,000. Some days after the time -within which the défendants 
were required to auswer, they tendered an aaswer to the pétition. Tlie district 
court declined to allow the answer to be flled, on the ground that it did not 
State a good défense. The appeal taken was from the refusai of the court to 
allow the ?inswer to be flled. This court held that one of the défenses set up 
in the answer, if true, created an estoppel against the petitioning créditera 
from prosecuting their pétition in bankruptcy. The défense was that the peti- 
tioners had been made parties to the judieial proceedings in the state circuit 
court taken to enforce the deed of the assignaient for the beneflt of ereditors, 
had flled claims thereunder, had taken part in the administration of assets by 
seeking payment of their claims out of the same, and had requested a référence 
by the state court to pass upon the claims or accounts of the assignée and the 
questions of distribution. It was held by this court, reversing the district 
court, that thèse averments in the answer were such an aflirmative récognition 
of the validity of the assignment and participation in its bencflts as to estop 
the petitfoners from now- seeking to set that assignment aside in bankruptcy. 
The cause was renianded to the district court for further proceedings not in- 
cousistent with the opinion. The district court, pursuant to the mandate, al- 
lowed the answer to be flled; whereupon the petitioners presented an amended 
pétition, to which an answer was flled. The amended pétition averred that 
the petitioners had uo knowledge whatever of any intention on the part of the 
défendants to exécute a deed of assignment, or any knowledge that any deed 
of assignment had been executed, until several days after the assignment had 
been made; that they did not do any act tending to induce the mailing of the 
assignment; and that they never participated therein, or recognized the valid- 
ity thereof. They averred that immediately after they learned of the making 
of the assignment they instructed counsel to prépare a pétition in bankruptcy 
against said défendants; that such pétition was prepared, and that the défend- 
ants were notified of the petitioners' purpose to file the same; that the petition- 
ers were induced not to file it by the représentations of the défendants that 
they were preparing a proposition to ofCer ereditors a composition of fiO cents 
on the dollar, and that, at the earnest solicitation of the défendants, the flling 
of the pétition was dëlayed until it could be ascertained whether such a compo- 
sition was possible; that the défendants were unable to procure the signa- 
tures of the necessary number of ereditors to the composition; and that some 
tîme shortly after the Ist day of February, 1899, having learned of the failure, 
the pétition in bankruptcy was direeted to be flled. The petitioners aver that 
they were not, nor were any of them, made parties to the suit brbught by 
Comingor, assignée of the défendants, in the Jetïerson circuit court, for a set- 
tlement of the estate of the défendants, assigned to him as aforesaid; that 
no summons or process of any kind was ever issued for or served upon them, 
or either or any of them, in the said suit, and that they had not in any manner 
entered tlieir appearance to said suit; that they had not, nor had any of them, 
filed their claims in the said suit, nor had they, or any of them, taken any part 
whatever in the administration of the assets of the said assigned estate by the 
state court, nor had they, or any of them, sought payment of their claims out 
of the proceeds of the assets of said assigned estate through the said suit or any 
other state court proceedings. In an answer to the amended pétition, the de- 
fendants denied that they requested a delay in the flling of the pétition in bank- 
ruptcy in order to procure the composition of the debts. The answer further 
avers "that, while m the original answer flled herein it Is stated that the peti- 
tioning ereditors had actually beeome parties to the suit in the state court, yet 
upon examinatlon the défendant flnds that their daims hâve not been actually 
flled in said cause, and he withdraws so much of the said answer as states that 
fact." AU the other averments of the pétition stated above are specifieally 
denied. The answer further avers that. the petitioning ereditors did take part 
in thé administration of the assets in the JefCerson circuit court, although not 
parties thereto; that the petitioners' counsel representing them at the time 
requested tie judge presiding at the cause not to enteç any, order disposing of 
the estate withOut their knowledge; that on the 25th of January, 1899, the 
assignée flled a further pétition for advlce in said action, requesting authority 
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to sell the remalnder of tlie stock of goods as a whole; that this order was pre- 
sented. tolplâintififs' counsei, and was ttarlied with the words, "Seen. K., B. 
& S.,'' inthe hàndwriting o( aie of plaintlffls' counsei, and thièreupon the court 
entered the order. The answenfurther arers that, in earrying ont the purpose 
of the assignaient to sell the go>ods of the défendants, the assignée purchased 
o£ two of the petitloning firms bills of gooda whlch were invoioed to him as 
assignée, and paid for by him ont of the assigned esta te. The ànswer further 
aTers that everything whieh was done by the assignée in the sale of the goods at 
retall, the supplying of the broljen stock, and the final sale of remnant at public 
auction, wtas :all with the full knowledge of the petltioning creditors, and that 
by their deiay Ih fliing the pétition until February 14, 1899, nearly two months 
andia half after the assignaient, they recognized the valid obligation and pur- 
pose of the asslgnment proceedings taken in the state Court to wind up the 
estate, andto distribute the funi-among thbse entltled thereto. Evidence was 
heard at length upon the Issues made by the pétition and ànswer, and the 
court flled an opinion flnding the f acts substantlally as averred in the pétition, 
and accordingly decided that the facts did not estop the petJtioners f rom prose- 
cuting this proceeding, and that the judgnient of involuntary bànkruptcy should 
beagainst the défendants;: 

A.iF.iHtimphrey, for 'appellant. 
p. W. Baird, for appelîeeS. 

IBefore TAFT, LUETON, and DAY, Circuit Judges. 

'■/■■' I. ...i r.. .': '' ' 

.r'tÀS^', Circuit Judge,:after stating tke facts as above, delivered 
the opinion of the court. 

We air^ inet at the butset of this appeal by the contention on 
thé pà^rtiO^ the appellees /t;!lïa.t, as the défendants were entitled to 
the tiial by jury on the issue, made by the pétition and answer, the 
ttiethod of procédure in the Court of appeals in reviewing the action 
of tbe court belôw should Ibè in accôrdanCe with, the rules which 
o)6t^îtt, in respect of the hëaring of writs of error to judgments of 
law. iii cases where a jury iswaivedby stipulation in writing under 
a statutei The provisions of the bankrupt act relating to this sub- 
ject are as foUows: 

Seption iSd of the bankrupt act provides: 

"If : the bankrupt or any of hiâ creditors shall appear wltbin the time limited, 
and controvert the facts alleèed in the pétition, the judge shall détermine, as 
soon as may be, the issues presented by the pleadings, without the intervention 
of a jury, excèpt in caises wherè a jury trial Is given by this act, and make the 
adjudication or dismiss the pétition." 

Section 19a pro vides: 

"A persqn against whom an Involuntary pétition bas been flled shall be 
entitled to hâve a ttial by jury. In respect to tlie question of his insolvency, 
except! as herein otherwise prqvldedj and auy act of bankruptcy allêged in 
such pétition to hâve been comii^iitted, upon liling a written application there- 
for at or bef ore the time withjn which an- answer may .be tiled. If such 
application is not flled withia suQh time, a trial by jury shall be deemed to 
hâve been walved." , 

Spction 25a pro vides: 

j"That appeals, as in equlty cases, may be taTien in bahkruptcy procsfedings 
from the courts of bankruptcjf to the circuit court of appeals of tbe United 
States, and to the suprême èôutt of the territories, in the followiiig (««es, to 
wit: (1) From a judgmeilit adjudging or reftislng to adjudge the defer.dant a 
bankrupt. * * • Such appeal shall be taken within ten days aîier ttie 
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judgment appealed from bas been rendered, and may be heard and determlned 
by the appellate court in term or vacation, as the case may be." 

The right of a trial by jury in bankruptcy proceedings is limited 
to the question of the insolvency of the défendant, and, as no such 
issue was made on this hearing by the pétition and answer, there 
was no right to a trial by jury. It bas been held by tbe suprême 
court of the United States in the case of West Co. v. Lea, 174 U. 8. 
590, 19 Sup. et. 836, 43 L. Ed. 1098, that, in a pétition of involun- 
tary bankruptcy founded on an assignment for the beneflt of cred- 
itors, an avernient of insolvency of the défendants raises an imma- 
terial issue. Hence it cannot be that, under the pétition and answer 
in this case, there was any right of trial by jury on either side. 
There is no dilïicuTty in such a case, therefore, in foUowing the sec- 
tion 25a, quoted above, and in treating this appeal as an appeal in 
equity wôuld be treated. An appeal as in equity cases necessarily 
involves the idea of a re-examination by the appellate court of both 
the facts and the law of the case. Egan v. Hart, 105 U. S. 188, 17 
Sup. et. 300, 41 L. Ed. 080; Dower v. Richards, 151 U. S. 663, 14 
Sup. et. 452, 38 L. Ed. 305; In re Neagle, 135 U. S. 142, 10 Sup. 
et. 658, 34 L. Ed. 55. Hence it becomes our duty in this case to re- 
examine the évidence. After doing so, we concur with the dis- 
trict court in flnding that the petitioning creditors did not become 
parties to tbe proceedings in the state court to settle the estate of 
the défendants under the deed of assignment, that they did not file 
their claims in that proceeding, and that they did not iile their claims 
with the assignée before that proceeding was begun. The assignée 
wrote and asked from them statements of account, which they gave. 
It was not flled with the assignée for the purpose of becoming a 
party to the assignment, but was a mère answer to the inquiry. It 
may be that in Kentucky the mère fact that the claims filed with 
the assignée are not properly verified, as required by statute, does 
not render such claims null and void, but it certainly must appear 
that claims were in fact flled as such. A mère statement of ac- 
count, not filed for the pui-pose of making the claim, cannot be 
treated as such. 

Fiu'ther, we are satisfied, from an examination of the évidence, 
that the reason why the pétition in bankruptcy was not flled until 
February, 1899, though prepared shortly after the deed of assign- 
ment. was the promise of a speedy settlement and composition of 
the claims by the défendants, which might make unnecessary ail 
the proceedings in bankruptcy. As the delay was due to the solicita- 
tion of the défendants, it could not hâve misled them into a change 
of any position. We further flnd that the indorsement of the order 
of sale in the state court, which was made in initiais by one of the 
counsel for the petitioning creditors, was not made on behalf of 
those creditors, but was made on behalf of one of the bankrupts, 
not a party to this appeal, who desired, through the counsel, to 
learn what was being done in the state ^ourt. It was not binding 
upon the petitioning creditors, and was not intended to be. 

The sale by the petitioners of two small bills of goods to the as- 
signée, and the receipt of the money for the same, was not an act 
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which was calculated to miglead anj' one into the belief that peti- 
tioners affirmed the validity 6t the assignmeiit, and did not intend 
to impeaci it. Hajdock ViCoope, 53 N. Y. 68; îâ closely analogous 
upon this point, and supports onr view. Under thèse circumstances, 
we do not think that the petitioning creditors, by théir delay, mis- 
]ed the défendants or others to believe that they were not intend- 
ing to filé a pétition in bankfuptcy within the required four months. 
The averments of the answer Upon which the other case tumed hâve 
not been proven. The chief Of them has been withdrawn. 

If it is material, we cannot flnd from the évidence that thèse pro- 
ceedings are not being prôseeuted in good faith. They were pro- 
jected soon after the assignment, and were withheld only for a com- 
position which faiied. The resuit is that the action of the district 
court in adjndging the défendants to be bankrupt was correct. The 
order appealed from is afiftrmed. 



In re WOLFF. 

(Blstrict Court, N. D. Çallfomia. 'ilarch 8, 1900.) 
No. 2,710. 

1. Bankbuptcy— Application fob Discharget-^Time of Filing. 

tJndèir Bankr. Àet; 1898, § 14a, after thé expiration of a year from the 
aate ôf his adjudication a bankrupt has no absolute right to apply for a 
dlsoharge, but may be allowed to do so wltMn the next six months, by an 
ordep qt court, based on a pétition to the judge for leave to flle such appli- 
cation, accompànled by, satisfactory évidence that the bankrupt was un- 
avoldâbly prevented from màkltig his application within the year. 

2. Bame— Bntby NuNC Pko Tdno. 

Whël* a bankrupt flled an application for discharge 16 months after his 
adjudication, but wlthoot obtalnlng leave so to do, and without showing 
that: he had been unavoidafaly puevented from making the application 
wltîin the year, and afterwards, more than 18 months from the date 
of thé adjudication, presented a verlfied pétition settlng forth the reasons 
for his delay, and praying for leave to file his application, and that the 
order granting such leave might be enttred nunc pro tune as of the date 
■whien the application was orlginally presented, hdd, that the pétition must 
be denied, since the failur^ sea«onably to obtain an order for leave to 
flle the application was attnbutable to the lâches of the party, not to the 
àct of the court; and that the application for discharge must be dismissed, 
but! wlthout préjudice to thé "rlght of the bankrupt to commence a new 
proceeding in bankruptcy, : 

In Bankruptcy. On banlirupt's application for discharge. 

Jos. Eothschild, for bankrupt. 

Mullany^ Grant & Oushing,; àohn B. Aitken, Kosenthâl & Wise, and 
0'Briènj"0'Brien & O'Brien, for creditors. 

D:p BtAyEN, Diëtrict Judge. The bankrupt has the absolute right 
ItfappJyffor his discharge atany time affer thé expiration of 1 month 
and within 12 moathsisubseqwmt to being adjudged bankrupt. If the 
application is; not flled within that period, and "it shall be made to ap- 
pear to? the judge that thë bankrupt was unàvoidably prevented from 
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flling it within such time, it may be filed within but not after the next 
six months." Bankr. Act, § 14. The pétition for discharge in this 
case was not flled until within a few days prior to the expiration of 
16 months after the adjudication, and was accompanied by no show- 
ing "that the bankrupt was unavoidably prevented" from filing it 
within 12 months after the adjudication, nor was any application 
made to the judge for leave to file the pétition. The practice pur- 
sued was certainly irregular. The statute contemplâtes that when 
a pétition for discharge is not filed within 12 months after the ad- 
judication the same may be thereafter filed within the next 6 
months, but that such filing shall only be allowed upon an order 
of the judge, based upon satisfactory évidence that the bankrupt was 
unavoidably prevented from filing the application within 12 months 
after the adjudication. On March 3, 1900, more than 18 months after 
the date of adjudication, the bankrupt filed his verified pétition, in 
which he set forth the reasons for the delay in the filing of his appli- 
cation for discharge, the pétition concluding with a prayer for an or- 
der "granting petitioner leave to file his pétition for discharge herein, 
and that said order granting such leave be filed nunc pro tune as of 
the 6th of December, 1899," the date of the filing of the original péti- 
tion for discharge. It is not doubted that, where an order has been 
actually made, and through inadvertence. of the clerk not entered 
at the proper time, the court may, in f urtherance of justice, direct that 
the entry be made as of the date when it should hâve been entered; 
but the court is not vested with authority to make an order nunc pro 
tune, except when the delay in making such order has resulted from 
some act of its own. In the language of the suprême court : 

"Where the delay in renderlng a judgment or a decree arises from the act 
of the court,— that is, where the delay hais been caused either for its conven- 
ience, or by the multiplicity or press of business, either the intricacy of the 
questions involved, or of any other cause not attributable to the lâches of the 
parties, — the .iudgment or the decree may be entered retrospectively as of a 
time when It should or might hâve been entered up." Mitchell v. Overman, 
103 U. S. 64, 46 L. Ed. 370; Gray v. Brignardello, 1 Wall. 627, 17 L. Ed. 693. 

It is clear that the présent case does not fall within thiS; rule. It 
may be, however, that the prayer of the présent pétition can be con- 
strued, as, in efEéct, asking that the court shall, by its order, nçtw con- 
sent to the previoug filing of the application for discharge, and per- 
mit the same to stand with the same légal effect as if it had been 
regularly filed. Without passing upon , the question of the povfer 
of the court to make, such an order as that, and more particularly 
upon an application made, as in this case, more than 18 months after 
the adjudication, it will be sufficient to say that the facts stated in 
the pétition do not show that the bankrupt was unavoidably prevent- 
ed from filing his application for diacharge within 12 months aftçr 
the adjudication. The application for leave to file is denied, and the 
pétition for discharge, filed herein on December 6, 1899, will be dis- 
missed, without préjudice to the right of the bankrupt to commence 
a new proceeding in bankruptcy. 
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:,; ,t , ;,,i, ,; In m BflOOKB: et al. 

■ '■•^' ■ :CDIstrlct Court, E. D.Pennsylvanlav March 29, 1900.) 

',,Ko^'2^0. 

Banebùptct— Tbostkb— Appoiktmbnt by Repeeeb. 

,Jf the creditors of a bankrapt, at their flrst meeting, do not choose a 
trustée for the estate, nor request tjtiat an élection behad, nor. nomiuate 
a candidate for the office, the référée in bankruptey, presidîng at the 
lïièétltig, may appoint a trustée; and his appointment Will not be set 
aside by the court merely because the creditors désire that a différent 
perso-n should act as trustée. 

In Baûkmptcy. On ïiile to revoke appointment of trustée by the 
référée in bankruptey. 

Henry J. Scott, for creditors. 
John Weaver, for bankrupt., 

McPHEESON, District Judge. I hâve considered carefully the 
testimony taken before the learned spécial référée, and I agrée sub- 
stantiajly with his flndings concerning what took place at the flrst 
meeting; of creditors. Upon the essential point I think there is no 
real controversy among the witnesses. They ail, agrée that the 
creditors idid not appoint a trustée at that meeting, but acquiesced 
in, the appointment made by the référée. It seems to me, there- 
fore, that little more need be said. Section 44, Bankr. Act 1898, 
expressly provides that, "if the creditors do not appoint a trustée, 
or. trustées, as herein proyided [n,amely, at the flrst meeting], the 
court, sh^ll do so." XJnder the définition given in section 1, "court" 
may inciude the référée, and in this district the construction of the 
Word in section 44 has been thus wide. No doubt, Mr. Hirst, the 
attorney for the creditors that were présent, preferred another 
trustée, and expressed his préférence to the référée, but he took 
no action to make his préférence effective. No nomination was 
made. There was no request — much less insistence — that an élec- 
tion shèiild be had. No protést was made agàiiist the referee's 
right to'àppoint, 6r agaînSt his act of appointment'; and there was 
no attèmpt to comply with form 22. (32 C. C. A. Ixii., 89 Fed. 
xxxviii.), In short, there was hbthing but a meré suggestion, with- 
Out aiiy effort to carry it ont. The creditors ha:d full power over 
the subjëet. They had bnly'to choose, and their choice would nec- 
essarily hâve prevented' an appointment by the référée. But, hav- 
ing failed to use their power, I see no ground upon which they can 
àsk tiie court in effect to do rio'* what they ought to hâve done 
foi" thémselves, and might hâve done, if they hàd not let the op- 
portunity slip through their Angers. The delay in asking to haVe 
the "appointment revokéd may, pérhaps, hâve some signiflcance, 
but r do not in àny degree put the décision upon that ground. The 
rule is diécharged at the costs of the petitioners. 
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In re LESSER et al. 
(District Court, S. D. New York. Mardi 23, 1900.) 

1. BaNKRUPTCY— ASSETS IN BANKRUPTCy— Property FrAUDUF.ENTIjY Conveyed. 

TJnder Bankr. Act 1898, § 70, subd. 4, providing that a trasteu in banlv- 
ruptcy sliall be vested b.v opération of law witli tlie title of tlie bankrupt 
to ail "property trausferred by him in fraud of liis creditors," sueb trustée 
is entitled to avail himself, in lilie manner as any judgment oreditor, of a 
decree of a state court declaring certain transfers and eonveyances of tbe 
debtor to liave been fraudulent and Toid, and may claim the property 
affected, as assets of the estate in bankruptcy, subject to any valid liens 
or charges against it. 

2. Samb — Dissolution of LieIks — Voluntary and Involuntary Cases. 

Bankr, Act 1898, § 07f, proyiding that "ail levies, jiidgments, attach- 
ments, or other liens, obtained through légal proceedings against a person 
who is insolvent, at any time within four montlis ijrior to the filing of a 
pétition in bankruptcy against him, shall be deemed null and void in case 
he is adjudged a bankrupt," applies as well to cases where the debtor is 
adjudged bankrupt on his voluntary pétition as to involuntary cases. 

3. Samb— JuDCiMENT in Creditors' Soit. 

Said section 67f, Bankr. Act 1898, applies to a judgnient reudered in a 
creditors' suit brought to set aslde alleged fraudulent eonveyances of 
property made by the debtors, and to vacate a receivership procured by 
them in a suit for the dissolution of their partnership. If the debtors are 
adjudged bankrupt within four months after the rendition of sucli judg- 
ment, the adjudication deprives the creditor of any prior right to satisfac- 
tion out of the fund recovered or set free. 

4. Samb— Inchoate Equitable Lien. 

Under the laws of New York, a judgment creditor who flles a creditors' 
bill to reaeh équitable assets or set aside fraudulent eonveyances thereby 
acquires an équitable lien, but such lien dépends for its perfection and 
enforcement upon the recovery of a valid juùginent in his suit; and, if 
such judgment is annuUed by the adjudication of the debtor as a bankrupt 
within four months thereafter, the creditors lien falls with it, and he has 
no rights in the fund superior to those of other creditors. 

5. Samb — Jurisdiction — Parties. 

A court of bankruptcy has jurisdiction over a judgment creditor of the 
bankrupt, for the purpose of enjoining him from proceeding in a state 
court for the enforcement of his judgment against property of the debtor, 
where the judgment was rendered null or inoperative by the adjudication 
of the debtor as a bankrupt within four months after its rendition. because 
ail creditors are parties to the proc-eedings in bankruptcy, and because the 
court has power to restrain any person from illegally possessing himself 
of assets of the estate. 

6. Same — Rights of Judg^bht Creditor. 

A creditor who has recovered a judgment against his debtor more than 
four months before the iîling of a pétition in bankruptcy against the latter 
may be permitted by the court of bankruptcy to enforce his judgment by 
exécution against real property of tlie bankrupt on which it is a légal lien. 

7. Samb— Recovert dp Assets- Property in Possession op Receiver. 

Where property belonglng to the estate of a bankrupt is in the custody 
and possession of a receiver appointed by a state court, the trustée in 
bankruptcy shonld apply to the state court for an order directing the re- 
ceiver to turn over the property to him. 

8. Samb— CosTS — Allowancb op Expenses to Creditors. 

Where a judgment créditer, who has suecessfuUy prosecuted litigation 
to set aside fraudulent eonveyances by the debtor and recover the property 
affected, loses his prier right to satisfaction out of the fund by the adjudi- 
cation of the debtor as a bankmpt within four months after the recovery 
of the decree, so that the résulta of his efforts accrue to the beneflt of 

100 F.— 28 
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creditors generally, It Is compétent for the court of bankmptcy to make hlm 
a reasonable allowance out of the estate as indemnlty for his costs and 
expansés. 

In Bankruptcy. On application by trustée in bankruptcy for an 
order staying proceedings in tt state court by judgment creditors 
of the bankrupt. * 

Anderson & Andersen, for trustée in bankruptcy. 
Stickney, Spencer & Ordway, for judgment creditors. 
Henry V. Rothschild, for Stieglitz & Ballin. 

BROWN, District Judge. This is an application to the court by 
a trustée in bankruptcy of Lesser Bros, upon an order directing 
Metcalf Bros. & Co., judgment creditors of the bankrupts, to show 
cause why further proceedings by them upon a judgment cred 
itorg' bill, pending in the suprême court of the state and seeking 
to hâve applied to their judgment certain assets of the bankrupts 
fraudulently conveyed, should nof be stayed. A temporary injunc- 
tion was granted until the hearing and décision of , this motion. 
The facts' ate somewhat complicated, and the dates of the several 
proceedings, as well as the kind of assets afEected, are iinpor tant. 

On October 22 and 29, 189Ç, Metcalf Bros. & Co. obtained judg- 
ments against the bankrupts in the suprême court of the stat«> 
for the sums of |930.21 and |2,547.80 respectivèly, on which exécu- 
tions were issued and returned unsafisûed. Shortly before the 
entry of those judgments, viz:^ on Octbbër 2, 1896, lasser Bros., 
being insolvent, confessed three judgments amoùhting in the aggre- 
gatie to upwards of |18,Q0Oj upon whieh exécutions were on the 
saiDlé'âay issued and lèvies made by the sheriff upon ali the bank- 
rupts' léviaible property, consisting of a stock of clothing màterial, 
store fumiture and flxtures. They also on the sanié day eïecuted 
two assignments of a large» anjount of book accounts due thé flrm, 
and a deed Of conveyance! of premises 495 Maphattan avenue and 
an assignment Of the leasè of premises S06 West Pifty-Fifth street. 
On thé saille day àlso a p^rtnership action was commencéd for the 
dissolutiojaVol the flrm, i and on the sàme day, by consent of the 
parties, Morris Moses was appoinfed receiver of the flrm, and aft- 
erwards, at the instance of some creditors, James T. Franklin was 
added as joint recelyer. Witbih a féw days thereafter bumerous 
actions, of.JTppleyin wepë'broùglit agaitist the flrm by creditors to 
recoTer !b^,ck goods claimed to hâve Been sold undei- fraudulent 
représentations; The daims of the creditors to the goods were 
sp conflicting' that an action in equity was brought against them 
ail by the partnërship receivers in the statê court, and an injunc- 
tion obt3.ine^,agains;^,prosécuting the repïetin sUits, and an order 
was made on November 23, 1896, directing that certain of the 
goods claimed in replevin should be delivered to the claimants, and 
that the plaintiffs in the other actions In replevin might présent 
their claims before a' référée. The re,çjéivers, thé plaintiffs, were 
also appointedireceivers in their own'sjxit, and were a^ithorizéd to 
sell ail 1 the other goods, and tohold the proce^s in place of the 
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goods, subject to the final order of the court and subject to the 
same liens as the goods. Under that order sales were made bj- 
the receivers as authorized, and about |2T,000, it is said, came 
into their hands as the proceeds thereof and of some other collec- 
tions. 

Thereafter on December 19, 1896, Metcalf Bros. & Co., the judg- 
ment creditors, filed a creditors' bill in the state court based upon 
their judgments of October 22d and 29th, as above stated, against 
the partnership receivers and the persons to whom Lesser Bros, 
had confessed judgments and transferred the real estate, lease and 
book accounts as above stated, to hâve ail those transfers de- 
clared fraudulent as well as the partnership suit; and after trial, 
a decree therein was entered on April 6, 1898, adjudging the afore- 
said assigments, confessions of judgment and transfers of the real 
estate, the lease and the accounts, fraudulent as against Metcalf 
and others, as well as against the partnership receivers. The de- 
cree also declared that the real estate and lease conveyed, as above 
stated, were subject to the lien of the plaintiffs' judgments flrst 
above stated; and directed that ail the other property or its pro- 
ceeds should be paid over or accounted for to the partnership re- 
ceivers. No receiver was ever appointed in the suit of Metcalf. 
That decree gave no directions as to what the receivers should do 
with the property; but the opinion of Judge Eussell shows that 
it was designed to be held by the partnership receivers for the 
benefit of the partnership creditors pro rata; and that any pay- 
ment or préférence to the complainants in that suit was intention- 
ally denied. Metcalf v. Moses, 22 Mise. Eep. 664, 50 N. Y. Supp. 
1060. 

From the decree last mentioned, an appeal was taken by both 
parties to the appellate division, upon whose décision a judgment 
or decree was entered on January 31, 1899, affirming the decree 
below as to the fraudulent character of the transactions above 
stated, but adjudging that the complainants were entitled to be 
paid their original judgments out of the fund in the hands of the 
partnership receivers; but reversing the decree below as respects 
the two assignments to Adler and Lilienthal as being unnecessarj' 
for the complainants' relief. 35 App. Div. 596, 55 N. Y. Supp. 
179. An appeal was thereupon further taken by both parties to 
the court of appeals, which afflrmed the judgment of the appellate 
division directing payment of the complainants' claims and adjudg- 
ing ail the transactions fraudulent, including also the appoint- 
ment of the receivers in the partnership suit, as a fraud and impo- 
sition upon the court. The remittitur from the court of appeals 
was filed a few days since, on or about March, . 

While the latter appeal was pending in the court of appeals, Lesser 
Bros, filed their pétition in bankruptcy in tliis court on May 12, 
1899, which was less than four qionths after the decree of the ap- 
pellate division adjudging payment to Metcalf & Co. out of thé fund 
in the receivers' hands; and the firm and its members were on the 
same day adjudicated bahkrupts, and on the 7th day of June, 1899, 
Mr. Barker Was appointes trustée. 
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The présent tiankniptçy açt (section GTf), unlike the previous acts 
of 1841 and 1S67, déclares that âll judgments, attachments or other 
liens obtained through légal proceedings, etc., witàin four montha 
prior to the pétition in bankruptcy 

"Shall be deemed nul! and vold * • • and the property affected by the 
levy, judgment, attachment or Pther lien shall be wholly discharged and re- 
leased from thè same and shàll pàss to the trustée as a part of the estate of 
the bankrupt, unless the court shall on due notice order that the right under 
fiueh lien, judgment," etc., 'fshall be preserted for the beneflt of the estate; 
and; thereupon the same inay.P^ss to and shall be preserved by the trustée for 
the beneflt of the estate as «fpresald. And the court may order such convey- 
ance as shâll be necessary to'carry the purposes ôf this section into effect." 

This provision, it bas: l>een held, applies to volnntary pétitions. 
Section 70 déclares that ; tie, trustée shall be vested by opération of 
law witb the title of the bankrupt as of the date he was adjudged 
a bankrupt, to ail 
"(4) Property transferred, by hlm in fraud of his credltors." 

The court of (appeals b&ving ûhally adjudged that ail the convey- 
ances.above specifled and the partnership receivership were fraudu- 
lent and yoid as to credjitors, the trustée in bankruptcy is entitled 
by opération of law (secûon G7e), to avail himself of the beneflt of 
that adjudication in lilie manner as any j'udginent creditor of the 
banlcrupt The fund inquestion andtte propertj' transferred should, 
therefore, be delivered over to Mr. Barker as trustée in bankruptcy, 
subject bnly to any valid liens or charges agajnst it. Upon the above 
facts whàt lien, if any, Iiave MetcalfS; Co., the judgment creditors, 
upon the fund in the hands pf the partnership receivers? 

No doubt by the recogiîized law of this state, creditors on filing 
a creditors' bill to reach équitable assets, or a fund not subject to a 
levy and sale on exécution, accpiire by filing the bill what is termed 
an équitable lien, which giyes them on obtaining a decree a priority 
over other creditors subsequently seekihg relief against the same 
fund. This équitable lier», however, is not a jus in re; it is not a 
vested property right like, the commonrlaw lien of a person in pos- 
session for labor or earé or maintenance, nor like a maritime lien 
or hypothecation with a siniilar vested property interest without 
possession; it is nothing more than a provisional équitable attach- 
ment of the fund for thé purpose of satisfying any decree that may 
be obtained in that cause. It is, therefore, contingent upon the 
recovery of a valid jndgment, and liàble to be defeated by anything 
that defeats the judgment, or the right of the complainants to ap- 
propriate the fund. Tliis is clear from the authorities and from the 
history of the growth bf the récognition of this lien. See Becker v. 
Torrance, 31 N. Y. (Wl, 637; Lvnch v. Johnson, 48 ÎSf. Y. 27, 33; 
Bank V. Shuler, 153 N. Y. 163, 171, 47 N. E. 262; Ex parte Foster, 
2 Story, 131, 9 Fed. Cas. 508, where this subject is elaboratelv dis- 
fiUBsed; Smith v. Gordon, 22 Fed. Cas. 554; Ex parte Waddell, 28 
Fed. Cas. 1^12, per BettS, J. In Edmonston v. McLoud, 16 N. Y. 
543, this point was in effect directly adjudged, it being held that a 
final order appoînting a receiver in suppleraentary proceedings (équi- 
valent to à creditors' bill) was essential to perfect the équitable lien; 
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and that as this had not been done, but the proceedings had been 
virtually abandoned, the défendant who had been in possession of 
the fund with notice of the proceedings, and having disposed of it, 
was not answerable to the plaintiflf. 

In the opinion of Judge Kussell in this verv case also (22 Mise. 
Eep. 667, 50 N. Y. Supp. 1062) he says that 

"ïhe plaintiffs hère can only claim an équitable lien such as is ordinarily im- 
pressed upon property by a favorable judgment foUowlng the flling of a credit- 
ors' bill"; 

andin the opinion of the appellate division, Rumsey, J., it is said: 

"There is no logical or légal reason why the court * * * should prac- 
tically deprive them [the complainants] of the lien upon the property in the 
hànds of the reeeivers which they otherwise would hâve acquired by the entry 
of this judgment." 35 App. Div. 606, 55 N. Y. Supp. 185. 

Sucli a contingent or équitable lien, it is évident, cannot be su- 
perior to the judgment on which it dépends to màke it effectuai, but 
must stand or fall with the judgment itself. Section 67f, therefore, 
in declaring that a judgment recovered within four months "shall be 
deenied null and void/' etc., necessarily prevents the complainants 
from acquiring any beneflt from the lien, or the fund attached, ex- 
cept through the trustée in bankruptcy pro rata with other creditors, 
which in effect accomplishes the same resuit as the original judg- 
ment of Eussell, J., at spécial term. 

Suppose that iu an action for libel, or slander, or for a penalty, 
or for any other action that would die with the person, an attach- 
ment were levied for the full amount of the claim, as may be done 
in many of the states, Conneeticut for example, although attach- 
ments in suCh cases are not allowed under the Code in New York; 
if the party die before judgment, and the action could not be re- 
viye4, it is manifest that the attachment must fall; not because the 
atiachment was not valid, but because no lawful judgment could 
be obtained to which it can be applied. And so if an undertaking 
had been given for a release of the property attached, manifestly the 
undertaking would also become null and void by the abatement of 
the action before judgment. 

It cannot te otherwise hère, since the only existing judgment by 
which this lien or the fund thereby attached could be made avail- 
able to the plaintiffs, was recovered within less than four months 
of bankruptcy proceedings. The judgment at spécial term did in- 
deed direct the property to be turned ôver or accounted for to the 
partnership reeeivers. That judgment was more than four months 
before the bankruptcy; and if it still remained in force, it would 
be valid as against the trustée in bankruptcy, although as above 
stated it would resuit, as in bankruptcy, in an equal distribution 
among creditors, without préférence to the complainants. But that 
judgment has been reversed by the appellate division, and the lat- 
ter judgment was in that regard afflrmed by the court of appeals. 
The resuit, therefore, is that there is no judgment authorizing pay- 
ment of this fund to the complainants, or to any persons for their 
beneflt, except the judgment entered within less than four months of 
the proceedings in bankruptcy, and that judgment, so far as it con- 
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fei's'any''Rr^ër&ce upon thé ,'eômp)iaîn^nts, is made null and void 
by sectjioiiJîl^pf'tHe bankru^^^ 

TBe case^f Bitown v. Nichoïs, ë2 I^.'JY. 26, is in no way âdvèrSé' 
to the above conclusion, but in; èntli'e' Accord with it. There the 
judgment debtor kaving died durin^ thé action, the siiit;\va8 revived 
against his administrator; and it was held that the lien acquired 
by.thefiling of the creditor's Tt)ij[lJ^çf|pï'é bis death, also survived 
and was applicable on the judgment aitérwards obtained against the 
administrator. In that case there wps nothing to prevent the ren- 
ditioii df a valid judgment thfétagii^hé fevival of the action; and 
the priof lien therefore remained âtallablej and the administrator, 
it was held, took the assets ch^ged Hvith that lien. And such 
plainly would hâve been the ffisnltîunder the act of 1867, which 
did not invalidate judgments acquired within four months like the 
présé^jt 'àçi Thé |uhd ^Here iii,%iiëà]tioni therefore, havihg vested 
in théj^y^gtee in bankiTiptcy, thoWli 'éïià'rged with an inchoate equi- 
talilç^ li^û, in case the plàintïff cotilli legally ihake it available, is: 
fj^çeâ ï±*ôm it becailsè thë plaîntiff did not recoVer and cannot re- 
co^^éi*; yàjiy j which tliejr <iat| ayail themsélves of it as 

agaliiiSt ' thé trustée in bânkruptcy. I ' ' 

As tjh^te are other sùîts and lîeli^;' hotvever, affecting the fund 
in question, this court shoùld oMer, îû ^ccordance With the furthèr 
provisions of section 67f, that the right of the çomplaihants under 
the lien and judgment "shall be preserved for the benéflt of the 
bankrupts' estate" and such "comeyance'thereof as shall be neces- 
sary" foi* that purpose. ' 

Objectioû was interposed at thé outset in behalf of Hetcaîf & Co.; 
thé complainants in the creditoiis' bill, that thiS cotot has not juris- 
diction over them to make any order in the premises. But Metcalf 
& Co., as creditors, are of nécessity parties to the proceedings in 
bankruptcy; and aside from this, if the abovç yiew of thé légal 
rights of the parties is correct, it is manifest from the terms of the 
act that the court has jurisdiction to restrain àriy person from ille- 
gàlly possessing himself of assets and depleting the estate, contrary 
to the terms of the act, and in fraud of the rights of other creditors. 
Section 2 (6), (7), (15); Section 67f; Iû ré Fellerath (D. G.) 95 Fed. 
l21,;;,In;ré\Kenney, ïd. |27.\ ;.;,'■ ' 

Thé,àb|Çye rulîtig doeS, not affect thé complainants' right under 
their origipal jùdgmenijs (|t î^ovember, 1896, to proceed by exécution 
against the real estate on whiçh tîiose judgments were a légal lien. 
The efféct of the decr^e^ in thé creditors' suit will mpreover be to 
clear away thé cloud upo|n the title 6f the real estate created by 
thé fraudi|il[éht conveyâhJcea, and enable them to séll the prôperty 
cleàr 6fjtna| apparent charj^^i'i^nd sub^^^ prior légal incum- 

brançeis, if '^iiy, To tlî^it, extént j^è siay should b« riiodified and 
pèrmit.the entpy pf a furtuer jùi^j^ment, iï that bé necessary^, ad|judg- 
inç ali'o^lsàiâ transfert, and àssighniïènts and |the receivership to 
be.fraud^leiit'.and vq^d^,7''^ , ' /'î'/. ,'' .'.:--■• 

ït .ip,nql',neceBsary tfj; cbiisid,epy ih! View oï thç above concljision, 
whethçr,'!;li.^,OT9çeeds pï the go^ods àpd çhàttels sold by the receivérs 
uJnder the oraer of thé suprême court; shôuld be deeméd stilltô re- 
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tain their cliaracter as chattels, or as being équitable assets in the 
receivers' hands. 

Although the partnership receivers under thé adjudication in the 
court of appeals hâve no légal title to the property, they are still the 
custodians of it, as offlcers of the state court appointed in the sec- 
ond equity suit as above stated. The fund is, therefore, in the cus- 
tody of the state court, and the trustée should apply to that court 
to make the proper order for the payment thereof by its receivers 
to the trustée, in whom it is vested by the bankrupt act. The obliga- 
tions of the iDankrupt act are as binding upon that court as upon 
this; and it is not to be doubted that on proper application the 
state court will give appropriate directions. Ex parte Waddell, 
Fed. Cas. No. 17,027. 

In cases of this character vt^here the party on whom the burden 
has fallen loses the fruits of laborious litigation, and the full beneflt 
of it accrues to others, it is compétent for the court to make a rea- 
sonable allowance as indemnity for the costs and expenses by which 
thèse benefits hâve been obtained; and accordingly if the funds above 
named are turned over to the trustée without further unnecessary 
costs or expenses to the estate, such an allowance should be provided 
for on the settlement of the order to be entered hereon. 

An order in accordance herewith may be submitted for settlement 
on two days' notice. 



In re L. HUMBERT CO. 

(District Court, N. D. lowa, W. D. March 30, 1900.) 

1 BANKRiiPTcy — Adjudication— Time to Appear and Plead. 

On a pétition in Involuntary bankruptcy against a corporation, there can 
be rio adjudication, or référence of the case by theclerlj to the référée, 
on a wrltten admission by the respondent of the acts of bankruptcy char- 
gea, and a waiver of service and of the timefor appearanee. Since credit- 
ors, as well as the alleged banlîrnpt, bave the right to appear and plead to 
the pétition within 10 days after the return day, that day must be fixed 
by the issuanee of a subpœna, and the casé must remain in the clerk's 
Office until the 10 days hâve expired. 

3. SaME-— REFERENCE OF CASE TO REFEREE. 

Under Bankr. Act 1898, § ISf, the clerk cannot refer a pétition in Invol- 
untary bankruptcy to the référée for adjudication, except in cases where 
no issue is made by the bankrupt or any ôreditor upon the f acts averred in. 
the pétition, and where the judge is absent f rom the district, or trom the 
division of the district where thé pétition is filed, on the next day after the 
last day on whIch pleadings may be filed. 

In Bankruptcy. On pétition for adjudication in involuntary bank- 
ruptcy against the respondent corp^pration. 

A. E. Strong and E. P. Farr, for petitioning creditors. 

SHIRAS, District Judge. In this case a pétition, signed by three 
creditors, has been filed, asking that the L. Huml)ert Company, a 
corporation created under the laws of lowa, be adjudged tît be bank- 
rupt. In the name of the corporation there has been filed a written 
admission of the acts of bankruptcy charged in the pétition, and a 
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snpiilaâBii ivaivihg service of sùbpœna, waiving the timé for ap- 
pearapce,.and,eiitering an appearance to the petiticfii'. In this con- 
dîtiori of th'e i^cord, the cleïk asks the instruction of the court upon 
the question wiether furthef notice of the pendenCy of the proeeëd- 
ings mus't^bé ^iven, or whethër the case càn be àt once sent to tlie 
refereé for adjudication;' the judge feèing abseiit from the division 
of the district ■Wherein the case is pending. 

Under .fhè êxpi'ëss provisions of section 4 of the banlcrupt act, a 
corporation cannot be a voluntary bankrupt; and, therefore, to se- 
cure à valid adjudication against a corporation the requirements of 
section 18 niitSt be observed. X'nder this section the right to con- 
test the facts upon which the adjudication is asked is secured, not 
only tp the alleged bankrupt, but also to any of the creditors ; and 
to thàt end it is provided that tlie bankrupt or any creditor may 
appeàr and plead to the pétition within 10 days after tlie return day, 
or within such further time as the coiirt may allow. As the 10-day 
period alloxved for pleading to the pétition dates from the return 
day, it is necessary that this day be flxed by the issuance of a writ 
of subpœna, in which the return day is naméd, as required by rule 
12 of the gênerai rules in equity promulgated by the suprême court. 
Formai service of the subpœna may be waived, by a proper and au- 
thorized acceptance of service being entered thereon by the alleged 
bankrupt, but in the case of corporations actual service of the writ 
obviâtes ail question upon the right of a corporate officiai to accept 
service of process in a case attacking the existence of the corpora- 
tion. The return day having been thu^ flxed, then the case must re- 
main in the clerk's oUice until the expiration of the IQ days allowed 
to the bankrupt or any creditor to appear and contest the facts 
ayerred in the pétition, A waiver on the part of the bankrupt of 
this period of time cannot deprive creditors of the right to appear 
in opposition to the pétition, and until that time has elapsed it can- 
not be known whether a contest wiU or will not be made on behalf 
of creditors. If a contest is made on behalf of the bankrupt or any 
of the creditors, then the issues presented thereby must be tried by 
or before the judge. Ûnder the provisions of section 18 of the act, 
the clerk cannot send a case of involuntary bankrupt cy to the référée 
for adjudication, except in cases wherein no issue is made by the 
feankrUpt or any creditor upon the facts averred in the pétition, 
and the judge is absent from the district or division thereof. wherein 
the case is pending on the next day after the last day on which plead- 
ings may be flled; and thèse necessary conditions cannot be ascer- 
tained except by flxing a proper return day in the mode already 
pointed out, and then àwaiting the lapse of the 10-day period allowed 
for flling pleadings in opposition to the pétition ïor adjudication. 
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In re BROWN. 
(District Court, W. D. renusylvania. Octol)er 1, 1899.) 

1. Bankruptcy^Exbmptions— Demand of Indemxity. 

A trustée in banlcniptcy has no rislit to deuiand from tlie bankrupt, as 
a condition upon his delivering to liiin tiie proi)erty claimed as exempt and 
appraised for that purpose, a bond of indemnity, and wliere, upon demand 
and refusai of sucli a bond, tlie trustée sells the property in question, the 
baulvrupt may daim the amount of liis exemptions from tlie proceeds. 

2. Same— Salk of Exempt Propeuty bt Trustée. 

Where-a voluntary bankrupt demanded the exemption allowed him by 
the law of the state, and the property was appraised, and the clalm allowed 
by the référée, but the bankrupt refused to accède to the trustee's demand 
for a bond of indemnity, as the condition upon which he would deliver the 
property to him, and agreed that the property might be sold by the trustée, 
statingthat he would claim the amount of the exemptions from the pro- 
ceeds, hdd, that there was no waiver or forfeiture by the bankrupt of his 
right to claim the exemption. 

In Jiankniptcy. On review of décision of référée in bankruptcy 
upon bankrupt's claim for exemptions. 

William R. Peoples, for bankrupt. 
A. W. King, for trustée. 

BUFFINGTON, District Judge. In this case the bankrupt, in his 
voluntary pétition, claimed the exemptions provided by the laws 
of the state of Pennsylvania, made his claim, and an appraisement 
was had. It also appears the référée, after hearing the arguments, 
decided he was entitled to such exemptions. Under the then state 
of facts, it is conceded the décision was correct. It is alleged, how- 
ever, that the bankrupt has since forfeited his claims. It seems that, 
after allowance of the exemption by the référée, the trustée refused 
to surrender the appraised goods, unless the bankrupt indemniâed 
him by bond with security. This the bankrupt at flrst agreed to do, 
but subsequently declined, stating to the trustée he miglit sell the 
property, and he would claim his exemption from the proceeds. We 
fail to see any forfeiture or surrender by the bankrupt of his claims. 
While tliere was no objection to the trustée accepting an indemnity 
bond if the bankrupt saw fit to give it, yet he had no right to de- 
mand one. By the act it was the duty of the trustée to set apart 
the bankrupt's exemptions, and report the items and estimated value 
thereof to the court as soon as practicable after his appointment. 

"S^^iile the property was appraised, the trustée did not deliver it. 
It is alleged the bankrupt agreed to this sale, but it is évident he 
did so only because of the demand for a bond. As such demand was 
unwarrantable, he should not be deemed to hâve surrendered his 
rights by agreeing to the sale. Equity will consider that as done 
which ought to hâve been done. The act of the trustée in selling the 
goods after the demand for the exemption and setting apart of the 
goods did not aiïect or defeat the bankrupt's rights. 

We are of the opinion that the référée, in closing this estate, should 
allow the trustée a crédit for $.300 for the exemption of the bank- 
rupt, and the papers are returned to him for such action. 
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COLES T. COI/LBCTOR OF CTJSTÔMé FOR PORT OF SAN FRANCISCO. 
(Circuit Court of Appeals, Nlnth Circuit. February 5, 1900.) 

■■• ■ ■ ■ ' T,,, No. 560. 

CoBTOMS DuTiEs— Classification— Anthracite Coal. 

Antbraclte coal, containing less than 92 per centiun of fixed carTion, 
Js: withln tlie provision of paragrapb 415 of tlie tariff act of 1897, wliieh 
Imposes a duty on "coal, bitumlnous, and ail eoals containing less tliaa 
92 p^r centum of #xe^ carbon," an.d, is not entltled to , f reé entry under 
paj-ajjijapli 523, in tbç free list, wliich includes "coal, anthracite, not 
spepisilly provlded for, in this act"! , 

Appeal from the Circuit Court oftbe United States for tbe North- 
ern District of Caiifomia. i 

Sidney V.Smith, for appellant. 

Marshall B. Woodworth, Asst. tJ. S. Atty. (Frank L. Coombs, U. 
S. Attyij of counsel), for appellëe. 

Before GILBERT and KOSS, Ôîrduit Judges, and HAWLEY, Dis- 
trict Judge. 

HA WI)iEY, District Judge. This is an appâal from the judg- 
ment of rthe circuit cçurt (9^ Eed. 954) sustaining the décision of 
the boaj^of United States gênerai ;appraisers that a icargo of anthra- 
cite Goal imported from Wales înto the port of San Francisco, 
Cal., which contained ffless: than sninety-two per centumj of fixed 
carbon," wàs subjectto duty at theirate of 67 cents per ton, as pro- 
yided by paragraph 415 of the act of July 24, 18.97, entitled "An 
act to provide retenue for the gôvernment, and to encourage the 
industries of the Uniledi States" (30 Stat. 151-190), commonly known 
as the,"Dingley TariffjiAet." The contention of the appellant ia 
that; the décision of the appraisers, and the judgment of the circuit 
court affirmiûg it, are ôrroneous,ini this: that anthracite coal is to 
be admitted f ree under paragraph 52S (30 Stat 197). It is admitted 
that the coal in question is anthracite, and contains less than 92 
per centiflxed carbon; The respective paragraphs read as follows: 

"(415) Coalj bitumlnous, and ail coals containing less than ninety-two per 
centum of flxed carbon, âïid shale, sixtyiseTen cents per ton of twenty-elght 
biishelSi elghty pounds to the biishel.'' ''(523) Coal, anthcacite, not specially 
provlded for in, this. act." : <: 

The ordinary and plain meaning of thèse paragraphs would seem 
to leave no dbubt as to their' prôper construction. Eead in pari 
materia, they are susceptible of but one meaning. Paragraph 415 
provides â duty for ail coals containing less than 92 per centum fixecl 
catbon. There is no exception stated, and no référence made to 
otiher provisions of thé aCt. There is nô ambiguity or uncertainty 
in the language used. Paragraph 523 : "Coal, anthracite, not spe- 
cially pi-ovided for in this act," is placed on the free list. But, 
turning back to paragraph 415, it Will be seen that ail coal (which 
includes anthracite) that contains "less than ninety-two per centum 
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of flxed carbon" is "specially provjded for in tliis act"; and this 
paragraph therefore only applies to coal, anthracite, wliich con- 
tains 92 per centum or more of flxed carbon. There is no conflict 
between the two paragraplis. No words hâve to be inteijected 
into either to malœ them clear, plain, and consistent with each 
other. It is a cardinal ruie of construction that, if the language 
used is so clear as to admit of but one nieaning, there is no room 
for any other construction. It is never allowable to interpret a 
paragraph or section which has no need of interprétation. To un- 
dertake a departure from the language used would in fact be an 
unjustifiable assumption by the court of législative power. It is 
the duty of the court, where the language is free from doubt or 
uncertainty, to confine itself to the words of the législative body 
that enacted the law, without adding anything thereto or sub- 
tracting anything therefrom. Thèse gênerai principles are toc well 
settled to require any référence to the numerous authorities upon 
this subject. If applicable to the présent case, it necessarily fol- 
lows that the judgment of the circuit court was correct. But 
the learned counsel for appellant has ingeniously and ably attacked 
this position, and, in apparent candor and with great earnestness, 
contends that the respective paragraphs are clearly susceptible 
of another meaning, and that it is apparent that the conclusions 
reached by the court ai;e manifestly unsound and erroneous, and 
contrary to the plain intent of congress in passing the act in ques- 
tion. It would, indeed, be difflcult for the législative body to so 
frame a tariff act as to prevent any controversy as to its meaning 
upon the part of opposing counsel. It is always easy to "pick 
flaws" and "catch at straws," and make suggestions that, if the 
statute meant what is claimed for it by the opposing side, it i« 
reasonable to believe that différent language would hâve been used. 
In re Wise (C. C.) 93 Fed. 443, 445. It is sometimes diflQcult to 
answer thèse suggestions. The fact is that it is often unnecessary 
to do so, because the duty of courts, in the interprétation of statutes, 
is often fuUy accomplished by bringing sensé out of the words used 
in the statute, without attempting to use other words to bring sensé 
into it. In ail cases where there is any ambiguity, doubt, or un- 
certainty, or where it is évident that the literal meaning of the 
words used would be inconsistent with or directly opposite to 
the policy, object, and purpose which the framers of the statute 
bad in view in enacting itj great latitude is allowed in their in- 
terprétation. The rule is universal that in the exposition of stat- 
utes the intention of the lawmaker will prevail over the literal sensé 
of the terms, and its reason and intention will prevail over the 
strict letter. When the words are not explicit, the intention is 
to be collected from the context, from the occasion and necessity 
of the law, from the mischief felt and the remedy in view; and the 
intention is to be taken or presumed according to what is con- 
sonant with sound reason and judicial discrétion. But courts are 
not authorized to imagine an intent contrary to the ordinary mean- 
ing of the words used, and then seek to bind the letter of the act 
to that intent by arbitrarily striking out, inserting, or reniodeling 
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the laûètiage of the act for tte purjioée of making it express sucb 
intent. 

Tiiè custbms âuties irùposefl by the tariff acts are varied and exten- 
sive. ïhey necessarily cover a great variety of articles classified 
under diffèrent heads. It often happéns that in certain paragrapha 
there are certain mixed articles named, descriptive in tlieir gênerai 
character, and in otlier parts of the act there are other paragrapbs. 
containing othçr descriptions, which might, if tliey stood alone, be 
suffîcient to çover the same articles that are in the other paragraphs 
either generally or spêciflcaJly described. In the light afforded bj 
this condition of affairs, appellant arçiies that the words "containing 
less than ninety-two per centum of flxed carbon," in paragraph 415, 
are not a spécifie description of any kind of coal, and cites anthori- 
ties to the effect that when an article is designated by a spécifie 
name, and a dnty imposed upon it by such name, gênerai ternis in au- 
other part of the act, although sufflcientiy broad to comprehend such 
article, are not applicable to it, and contends that, inasmuch as an- 
thracite .coal is speciflcally designated by name in paragraph 533, 
it shouia be admitted free of duty, Without regard to the question 
whether it contains more or less than 92 per centum of flxed carbon, 
and that paragraph ità should therefore be read, "Ail coals contain- 
ing less than ninety-two per centum of flxed carbon except anthracite 
coal must pay duty." ïhjs position ^ôuld bematerially strength- 
ened if the facts were as counsel asserts, thiit "anthracite is specif- 
icàlly designated, without qualification, in the free list." But the 
fact is that it is not so, designated. Anthracite coal is, it is true, 
speciflcaUy named; but it is to be admitted free, subject to the quali- 
fying clause, "not specially provided for in this act." Tliis mate- 
rially changes the meaning that might otherwise be attributed to 
it if this qualification had not been added. Appellant, however. 
argues that the added words do not modify the word "anthracite,"^ 
and that there are no other provisions in the act specially provid- 
ing for "anthracite" by name. It is not denied that anthracite i» 
coal, and that the words "ail coal" in paragraph 415 would, if stand- 
ing alonç, without référence to paragra<ph 523, include anthracite 
coal; but this is met by the statement of appellant that, in order to 
make the respective paragraphs harmonize from his standpoint, the 
words "except anthracite" must be injected into paragraph 415. 
But, if the court cannOt see its iWay clear to amend that paragraph 
as suggested, counsel claims that the words in paragraph 523, "not 
specially provided for in this act," ghould l)e either omitted from, 
the act, or entirely disregarded by the court, in order that that para- 
graph might fully harmonize with paragraph 415 as amended in the 
manner contended for by. him. We are asked to disregard thèse 
words because it may be that they were simply thrown in, as was 
said by the suprême court in Smythe v. Fiske, 23 Wall. 381, 23 L. 
Ed. 49, "ont of abundant caution," and that there was nothing for 
the phrase to operate on, because anthracite coal was not specif- 
lcally méntioned or provided for by any other paragraph or section 
of the act. If "ail coal" were not comprehensive enough to include an- 
thracite as well as any other kind of coal, whether speciflcally named 
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or net, appellant's position might be sustained; but we are un- 
willing to give such a construction to the act, because it would nec- 
essarily imply that congress did not understand the plain meaning 
of the words "ail coal," contained in the paragraph in question. 
The words "out of abundant caution," as used in Smythe v. Fiske, 
do not imply that the sentence "not otherwise provided for" should 
be discarded in the interprétation of the différent paragraphs or sec- 
tions of the act; but, on the contrary, the opinion of the court clearly 
shows that the sentence must be given eflfect, and that its meaning 
should be interpreted in accordance with the législative intent. The 
opinion, in so far as it is applicable to this case, tends strongly to 
support the views we hâve expressed. There the question under 
considération was whether the duty on silk neckfies was to be gov- 
erned by the eighth section of the supplemental act of.June 30, 
1864, or by the provisions of the acts of 1861 and 1862. The last 
clause of the eighth section of the act of 1864 reads as follows: 
"On ail manufactures of silk or of which silk is the component ma- 
terial of chief value, not otherwise provided for." The circuit judge 
held that silk neckties came within the last clause of the eighth sec- 
tion of the act of June 30, 1864, unless the words "not otherwise 
provided for" excluded them from it, and brought them within the 
acts of 1861 and 1862, which provided for a less duty, and instructed 
the jury that this phrase referred, not to the preceding part of the 
eighth section of 1864, but to the prior acts of 1801 and 18G2. The 
suprême court said: 

"We agrée with bim as to the comprehensive character of the previous part 
of the sentence, if unqualified, but we dissent from his second proposition. To 
the latter we thinlc there is a coneluslve answer. The object of the statute was 
to increase the duties before imposed upon the things which it embraces. The 
title and the context alike show this. The preceding part of the section con- 
tains a very full enumeration of articles of sills;, lioth manufactured and un- 
manufactured. It was evidently intended to be exhaustive. The last clause 
seems to hâve been added, as it is not unusual in such cases, out of abundant 
caution, that nothing might escape. Hence the phrase 'not otherwise provided 
for' was interposed, and meant to apply, not to preceding acts which may not 
hâve been présent to the mlnd of the draftsman, and to which there was no 
necessity to recur, but to the preceding enumeration in the same section, which 
it supplemented. The section, thus construing this clause, eovers the whole 
subject of silk, in ail its variety of forms. It was complète in Itself. There 
was DO need to refer generally or specially to any prior act." 

See, also, Movius v. Arthur, 95 U. S. 144, 147, 24 L. Ed. 420; Solo- 
mon V. Arthur, 102 U. S. 208, 212, 26 L. Ed. 147. 

The clause in question is made in the présent case absolutely clear 
by adding, perhaps out of abundant caution, the words "in this act," 
so that no contention could possibly be made that it applied to any 
other àct. 

There is another canon of construction, which, if strictly ob- 
served, leads with unerring certainty to the conclusion that the para- 
graphs in question mean just what the language thereof naturally 
imports. "The intention of the lawmakers is the law." There are 
différent methods of arriving at this intention. A comparison of 
former législation upon the same subject may be made for the pur- 
pose of ascertaining whether the gênerai object and purposes ol 
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pwvioruB tarifli législation have been departed from or «jdhered to> 
and tbe views expressed by tjhe members of congress miay be exam- 
iBpdlpp, tfee pnrpose of shedding light upon the question, if it is in- 
yqlvedln any substantial doubt; The Circuit court, in Be Coles, 93 
Fed. 954, 856t:reyiewed at length the statutes relative ta duty on 
poaj from,i789; ap to the passage of the Dingley act of July 24, 1897. 
Référence to tbia opinion show that previous to the act of July 14, 
1870 (16 Stat..256, 266), which was an act to reduce internai taxes 
and for other purposes, "coal, ainthracite," had never been speciflcally 
mtentioned in any tariff act. For o ver 80 years it had been subject 
to duty as other coal. By the act of Î.870, "coal, anthracite," was 
placed on the free list; and with the exception of the act of June 
6, 1872 (17 Stat. 230), where no niention is made of anthracite, it ap- 
pears in .the varions subséquent acts on the free list as "coal, an- 
thracite." It had been on the free list for over 20 years prior to 
the passage of the Dingley act, under considération. , It thus af- 
firroatively appears that the language used in paragraph 415 of the 
act in question is, as stated by Sie circuit court, "a departure from 
that of ail previous sections of the law upon this subject, and dis- 
tinotly provides that ail coals eontaining lésa than njnety-two per 
centnm of flxed carbon • • • should be subject to a duty of 
sistyrseven cents per ton." The same view was taken by the gên- 
erai appraisers: 

"If the frlainers of tUe présent act hadhot Intended any change wlth respect 
to coals, other than In the dntlable rate, they would doubtleçs.ha^e adopted 
the descriptive language of the previous acts, in accordance wlth the long-es- 
tabllBhed usagée ' In othel* words, If no change was Intended, why add, in para- 
graph 415, the radlcally diffèrent language, 'aUd ail coals containing less than 
ninety-two per centilm of flxed carbon,' and Ih paragraph 523 the lïnportant 
quftUfylng woMs, 'not specially provided for in thls act'? Greenleaf v. Good- 
rlcih, 101 U. S. 281 [25 L. Éd. 845]. ïhe protestants contention could not be 
sùstalned unless thèse new provisions were treated as meaningless." 

The board also refërred to the Congressional Record, under date 
of June 80, 1897 (volumèfSO, pt. 2, 55th Gong., Ist Sess., p. 2146), 
froni which it clearly àppeftrs that the imposition of a duty at 67 
cent? per ton on "aU coals containing less than ninety-two per 
centum of flxed carbon" was expressly intended by the lawmakers to 
cover anthracite as well as bitumiriotts coal: 

"Mr. Vest: Mr. Président, as I Understand this proposed amendment, it 
n^akes.an entire revolutlppln the taxatioii; upon qoal, It puta anthracite coal 
upon the dutiablé list, although a cursory eiaçiinatlon of the paragraph would 
not leave that impression; I have not the amfendmént bef orè me, but my recol- 
lêctlon bf It is that there le- à' duty of sixty-seven cents Upon ail bituminous 
'<Spal; ', aiid ail coal havlng less than ninety-two per cent, carbon, whlch would 
Include Bflthraolte coal. , Mr. AlUson: On; coal containing less, than ninety- 
two per cent, of flxed carbon, the duty proposed is slxty-seven cents a ton, 
Mr. Ve?t: That puts a duty upon anthracite coaJ." 

From wjiateyer légal, standpoint that can possibly be taken, un- 
der any authorized rules of construction of the provisions of the 
Dingley act, the conclusion is irrésistible that congress intended that 
the respectfl^e paragraphs should be read just as they are written ; 
and, 80 reàd, tbey are not susceptible of any other construction than 
that flrst given in this opinion. 
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But there is still another point, pressed by appellant with seeming 
confidence, that demands notice. The court below found that: 

"AU eargoes of coal whatever, including ail cargoes of anthracite coals as 
they come frdm the mine, or are loaded or imported In ships or dealt in eom- 
mercially, contaln less than ninety-two per cent, of flxed carbon, although 
sample lumps for eustom house, pieked at random from such Imported car- 
goes, hâve averaged as high as ninety-four per cent. In flxed carbon." 

It is claimed that under such facts it would convict congress of 
an absurdity to hold that it meant that no anthracite coal should 
be admitted free, and that such would be the effect if the para- 
graphs are interpreted according to their plain meaning. The flnd- 
ing relied upon was not upon the material question involved in this 
proceeding. The controlling question was as to the percentage of 
flxed carbon which the cargo of coal in question contained. The 
court foand that it was less than 92 per cent, of flxed carbon. Not- 
withstanding the testimony oflfered in this particular case, and 
which was to some extent conflicting, we must présume that con- 
gress acted intelligently, with full knowledge of ail the facts; for 
it would be absurd for the court to présume that congress did not 
know what it was doîng when it passed the act in question. If it 
be true, as appellant claims, that no anthracite coal exceeds the 
per centum on which the duty is imposed, then the argujiient hère 
made should be addressed to congress, with the view of securing a 
change in the law, instead of to the courts. We do not make the 
law, nor hâve we any right to amend it; and it is not within our 
province to question its wisdom, policy, or expediency. Thèse are 
matters that belong to an entirely separate department of the gov- 
emment. Our duty is accomplished when we judicially détermine 
the interprétation of the language used by the lawmaking power. 
The judgment of the circuit court is affirmed, with costs. 
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(Circuit Court, N. D. Califomia. February 28, 1900.) 

No. 12,853. 

COPTBIGHT — PrOPKB SuBJECTS OF PROTECTION— RACIN G ChART. 

An "officiai form chart," which eonsists of a list of race horses, and a 
compilation of facts and statlstics relating to the performances of such 
horses on the track, is a proper subject of protection by copyright, where 
H is shown to be purchased and used by persons engaged in breeding, 
training, and racing horsea; and on a proper showing a court of equity 
will not refuse a prellmlnary Inj'unction agalnst infrlngement of such 
copyright on the ground that the chart iB also used for betting purposes. 

In Equity. 

Martin Stevens, for complainant. 
Edward C. Harrison, for respondents, 

MOREOW, Circuit Judge. This is an action for the înfringement 
of copyright. The bill allèges that the défendants G. D. Phillips 
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and O. H.Smyth are co-partnersdoing business under the firm name 
of Phillijps,i& Spiyth; that on ^ovember 28, 1899, complainant was 
the soie àumof and proprietor ofa daily periodical entitled the Daily 
Racing News, teohtaining, ÈùBtjng other things, an "officiai form chart 
of races," a copy.pf ithe iséue oï which for Xovember, 28, 1899, is 
attached to the bill. It is further alleged that on November 28, 
1899, complainant, af ter - due proceedings, secured a copyright of 
said issue of said periodical pursuant to the act of congress of July 
8^,1870, and thp amendrrientS; tfaereto ; that eTer since Novemher 28, 
1S99, and prior theret^, cpmplainant has beenthe sole author and 
proprietor of said periodical, and has offered it for sale with due 
notice of said copyright entered upop the title-page thereof; that by 
reason of the long expérience and great care of complainant in his 
business as author, compiler, proprietor, and publisher of the said 
"officiai form, chart" contained in said periodical, the said "ofiftcial 
forjp chart",bas apquired a.high réputation, and has commanded, 
apî sWll comniaflds, an extensive sale in the, ci ty and county of 
San Francisco and at other, places in said district, which has been, 
and still is, a squrce of great profit to complainant; that défend- 
ants herein, on ,în ovember 29, 1899, wrongf uHy and fraudulently 
printed and published, an^ haye soldand are selling, and are about 
to pffer for sale and to selj, in the city and county of San Francisco 
and elsewhere in said district, copies of said "officiai form chart" 
CQpyrighted by c<)raplainaut as aforesaid, with intent to deceive and 
defraud the public and the buyers and users thereof, the copies of 
the "officiai form chart" printed and published and sold and about 
to be, sold by défendants , bçing identical with complainant's copy- 
rigHted "officiai form chart"; that such publication is calculated to 
dçççive the public, and to mislead many of them to pur chase said 
publication of défendants, , because it cpntains the "officiai form 
chart" published and sold by complainant, to the diminution of 
complainant's business and profits; that, unless défendants are re- 
strained from printing, publishing, and selling said "officiai form 
chart," complainant will 'SufEer great and irréparable injury; that 
complainapt has warned .défendants of their infringement of his 
copyright, but défendants persist in such infringement; that com- 
plainant has been injured by the Wrongf ul acts of défendants in the 
sum of f 1,000. The bill prays for an prder of the court restraining 
défendants from printiiig,! publishing, selling, or bffering for sale 
the said copies of said 'lofficial form chart." A restraining order 
was granted, and the bond fixed at $500, together with an order 
to show cause why a pfélimînary injunction should not issue herein; 
and thè case nbw cornes before tbe ; court upon this order to show 
cause, ithe affld?|.yit3 .<)f complainant and the défendant Greenberg, 
and thé br-iefs of counsel flled therein. 

The "officiai form chart" in question contains the names of cer- 
tain race horses, the races in whichi the;;^ hâve taken part, the jock- 
eys who hâve ridden them, the weights carrie»^ by them, their posi- 
tion, with référence to other horses, during the course of the various 
races, thf odds offered. for; and against them^ and other détails of 
each race, calculated to ^how what a particular horse has accom- 
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plished imder the Tarions conditions which each several race bas im- 
posed. ïhe défendant Greenberg, in the former of liis two alHda- 
vits, says that the "officiai form ehart" is expressly and exclusivelj 
designed to facilitate gambling opérations upon the races, and that 
it is not patronized, or bought, or read by any person except such 
as fréquent race tracks and pool rooms for the purpose of gambling 
upon horses, and that it is in no sensé a material contribution to 
human knowledge. The second affldavit of défendant Grreenberg 
quotes a telegram received by his counsel in response to certain 
inquiries made of the librarian of congress with référence to, the 
copyrighting of the Daily Eacing News and "officiai form chart" by 
complainant. The telegram of the librarian is to the effect that 
copyright was applied for on the Daily Eacing News on November 
28tli, and entered on December 4, 18f)9, and that no application had 
been made with respect to the "officiai form chart." Complainant's 
reply affidavit dénies that the "officiai form chart" is expressly or 
exclusively designed to facilitate gambling opérations, and that it 
is exclusively bought or read by persons frequenting pool rooms 
and race tracks. It avers that the said chart is of great use and 
value to persons engagea in the breeding, training, and racing of 
horses, and that thèse occupations are legitimate occupations, and 
that the said persons buy and read said publication. It is further 
averred that the application for copyright made November 28, 1899, 
and set forth in the bill of complaint, comprises an application for 
copyright of the Daily Racing News, which contained, among other 
things, the said "officiai form chart," copies of which were mailed 
to the librarian of congress in compliance with the law; and that 
the said Daily Racing News so mailed and copyrighted was printed 
on the evening of November 28, 1899, after the close of the races 
that day, and contained the "officiai form chart" of the races for 
that day. This affldavit also avers that défendants are unable to re- 
spond in damages for the alleged infringement. 

There is a discrepancy between complainant's exhibits. The 
copy of the Daily Racing News attached to the bill and that at- 
tached to the order to show cause are each dated November 20, 
1899. That attached to complainant's affidavit is dated November 
28, 1899. Complainant's counsel explains this by stating that a 
second édition of the publication was issued on November 38th, 
bearing date November 29th, copies of which édition hâve, by in- 
advertence, been attached to the bill and order to show cause. Ail 
the copies show the same "officiai form chart" alleged to hâve been 
copyrighted by complainant as a part of the édition of November 
28, 1899. Défendants' counsel maintains that this form chart is 
an immoral publication, and is especiaUy designed for the further- 
ance of an immoral purpose, — i. e. gambling, — and therefore not 
entitled to invoke the aid of a court of equity against infringe- 
ment; and cites, in connection with this contention, the case of 
Novelty Co. v. Dworzek (C. C.) 80 Fed. 902. In this case complain- 
ant applied for a preliminary injonction against the infringement 
of a patent upon a "card-playing slot" machine. This court denied 
the preliminary injunction, upon the ground that the machine in ques- 
100 F.— 29 
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tion was a gambling device, and cited in connection with this décision 
the case ot Device Co. v. Uoyd (P. G.) 40 Fed. 89, 5 L. K. A. 784. In 
the course of the opinion in this cfise this court said: 

"The complainant clalms, howeyer, that thèse coin-controlled card-playing 
machines, Inclosed by Its design case, may be put to other uses, among which 
is the exhibition of photographs, , kinetoscope pictures, automatic toys, and 
vlews of celebrated places and per&ons.' But its own affidavits show that the 
only use to which the card-plàying iïiachines contalnlng its design case bave 
been put is for gambling purposes." 

Iti the case at bar, complainant's affldavit stateb that the pub- 
lication in question is purciiaseà and read by others than those 
engaged in gambling updn races, and that this publication serves a 
uséful purpose entirely ajfârt troni that for which défendants aver it 
is exclusively intendéd. The décision in Novelty Co. v. Dworzek 
was, therefore, upon a stàtë, of facts somewhat différent from those 
invoivëd in tbe présent case. In the casé of Association v. Gocher 
(C. 0.) 70 Fed. 237, complainant applied for a temporary injunction 
to restrain défendants from publishing a list of trottera and pacers 
which hâd made a record of 2:30 or better, such a list having been 
published by complainant prior to that of défendant. The tem- 
poraty injunction was granted, and the court said: 

"À liiere compilation of facts is protected by the copyright law, as well as 
original màttèr showlng Invention. There ate numerous cases which hold 
that any compilation or any table of statistics which are the resuit of the au- 
thor'Si iïkdustry, and which ai;e gathered at his expense, cannot be bodlly used 
by an, Infrlnger." 

The case just cited bears a very close 'resemblanee to the case at 
bar. The "ofiflcial form chart" is the work of complainant, and the 
produet of his industry, and the issue thereof for Nôvember 28, 
1899, appears fïom the bill and cordplainant's affld,avit to hâve 
been duly eopyrighted. The bill and affidavits set forth "a case 
of probable right, and à probable danger that the right would 
be defeated without the spécial interposition of the court." Georgia 
V. Brailsford, 2 Dali. 402, 1 L. Ed. 433. 

In the case of Atwill v. Ferrett, 2 Blatchf. 39, Fed. Cas. No. 640, 
it was said: 

"The bill, however, prayà for an injunction, and making title on its face 
in the plaintifif to the copyright set forth, and showing a wrongful and willful 
violation of the copyright by the défendants, ànd serious injuries inflicted by 
and apprehended from such violation, it is suiilcient in substance and form 
to entitle the plaintlff to an Injunction." 

See, also, Scribner v. Stoddart, 21 Fed. Cas. 876 (No. 12,561). 

The existence of complainant's right and the infringement of 
this rigM by défendants appear to be sufflciently clear from the 
bill and affidavits, and no circumstances hâve been exhibited which 
would tend to show any injustice in the issuance of a temporary 
injunction. An injunction pendente lite will therefore issue upon 
the complainant furuisbing a bond in the sum of $500. 
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NATIONAL CHEMICAL & FERTILIZER CO. T. SWIFT & CO. 

(Circuit Court, N. D. Illinois, N. D. Mardi 3, iSOO^ 

No. 22,750. 

Patents— CoNSTBUCTiON of Claims— Uncertaintt, 

The Van Ruymbeke patent, No. 367,732, for a fertllizing material o&- 
tained by a treatment of concentrated tank water, does not descrlbe th» 
product in Its spécification or claim in sucli full, clear, and exict terms as 
to enable a person skilled in the art to compound the same o? 1» déter- 
mine its composition, and l8 therefore void for lack of certainty. 

In Equity. Suit for inf ringement of a patent. On final àearing. 

Cobum, Hibben & McElroy, for complainant. 
Bond, Adams, Pickard & Jackson, for défendants. 

KOHLSAAT, District Judge. Complainant brîngs thîs suit to 
restrain the alleged infringement of patent No. 367,732, issued Au- 
gust 2, 1887, covering "the within nitrogenous fertilizing material, 
consisting of undecomposed, coagulated albuminoids of concentrat- 
ed tank waters, freed from undue déliquescence and viscidity." 
This product it daims to secure by the proper use of a solution of 
sulphate of iron applied to the "soup" (as tank water is termed), and 
the whole then subjected to 300° Fahrenheit, pj-eferabiy by steam. 
It is then placed in an open vessel, spread out to a ti>ifîkness of 
about one inch, and subjected for 10 hours to 350° Fahrenheit, when 
it will become brittle and easy of pulverization. The relative pro- 
portions of the ingrédients are to be ascertained only by experi- 
ment. Other chemicals, such as sulphate of aluminum, alum, acé- 
tate of lead, and tannin, are admitted approximate équivalents. 
Complainant originally applied for a patent for the process of man- 
ufacturing said product, but the application was denied. Défend- 
ant is using the process substantially covered by the Joslin patent. 
No. 495,^42, issued April 11, 1893, as summed up in claim 5 thereof. 
The "soup" is first concentrated by evaporation or distillation to 
the consistency of sirup, and is then termed "stick." To this sub- 
stance défendant adds sulphuric acid of 60 per cent, to 66 par cent, 
strength, to the amount of 2 per cent, of the solids. This, défend- 
ant claims, décomposes the "stick." There is then added, in solu- 
tion, enough of sulphates obtained by dissolving waste fuller's earth 
in sulphuric acid, to amount to 8 per cent, on dry basis, other 
substances are then added, and the whole dried. Complainant 
claims by its process to coagulate the albuminoids so as to afford 
résistance to moisture and freed om from stickiness, and at the same 
time préserve ail the strength of the "soup" for the fertilizing prod- 
. uct, and insists that décomposition, which, it asserts, freeis a great 
part of the valuable properties of the "soup," is thercby avoided. 
As above stated, défendant claims that its procôss includes décom- 
position, as one of its steps. Complainant replies that the sul- 
phuric acid used by défendant is so inconsiderable that it has little 
or no effect, and is only used as a cover to its Infringement From 
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complainant's only claim, it appe^rs that its product, being a nitrog- 
enous fertilizing material, "consista of the undefeomposed, coagu- 
lated albuminoids of concentrated tank watCTS, frep4 from undue 
déliquescence and yiscidity"; but it is apparent that such is not the 
case, for the albuminoids constitute only a small part of the ré- 
sultant product. From the spécification it is apparpnt th^-t com- 
plainant claims that its product consists of a précipitation of ap- 
proximately ail the solids of the tank water, and that the other 
products in évidence herein are the results of processes which elim- 
inate a great part of the nutritive éléments of the precipitate. 
While the constituent ingrédients of complainant's product, and 
their proportions, are unknown, it is apparent from the claim and 
specificaiions of the Van Kuymbeke patent that it difEers from the 
prior art only in degree, if at ail. The only test which the évidence 
discloses to sustain complainant's claim of infringement is the al- 
leged façt that defendant's process is identical with complainant's, 
and that therefore the resulting product inust be identical. Having 
been denied a patent for its process, it is difûcult to comprehend 
how thé process, taken alone, cîyi be so construed as to constitute a 
basis fo^ determining the novelty or infringeable character of the 
two pïwducts. There is no sufflcient évidence in the record to en- 
able thé court to accurately détermine (1) what complainant's prod- 
uct really consists of; (2) what defendant's product really is; and 
(3) Whether they are identical. This uncertainty must be solved 
in favor of défendant. Complainant's product is not, in its spécifi- 
cations or claim, described, in "such full, clear, concise, and exact 
terms" as to enable any person skilled in the art to which it ap- 
pertains to compound the same; not could such person détermine 
whether a given substance is of the same composition as the product 
coTèrèd by the patent, The pateût does not meet the requirements 
of the statute and décisions in this regard, and is therefore void for 
lack ci certainty, The bill is dîsmissed for want of equity. 



PAESONS V. SEBLYE. 

(Circuit Court of Appeals, First Circuit January 26, 1900.) 

No. 282. 

1. Patents— Suit FOR Infringement— Amendment of Bribf on Appeai,. 

A défendant, in a suit for infringement of a patent, under ttie circum- 
stances of Uils case, wlU not be granted leave to amend his brief In the 
appellate oourt, by introducing a prior patent, for the purpose o£ affecting 
the construction of the claims of the patent in suit. 
8. Same- JuDiciAL Koticb of Prior Art. 

There is a clear distinction In law between merely anticipatory matter, 
which uhder the statute must be specially pleaded in défense to a suit' 
based on a pa;tent, and the state of the art, which, under many circum- 
stanees, is a matter of which the court can take judlcial notice, especially 
In equity suits. 
3. Same. 

The State of the art, of which a court may take judlcial notice in a suit 
relating to à patent, and as to which it can be assisted by the statements 
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of the parties or their counsel, without proofs furnishea In accordance wlth 
the rules of law, is eonflned to matter of gênerai knowledge; and such 
judicial notice eannot extend to a single patent, relating to a partieular 
fact in a limited art. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Frederick P. Fish and Bowdoin S. Parlcer, for appellant. 
James E. Maynadier and William Maynadier, for appellee. 

Before COLT and PUTNASI, Circuit Judges, and ALDEICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is a motion made on an appeal 
from a decree denying relief for the alleged infringement of a patent 
for an alleged invention owned by the complainant, now the appellant 
(C. C.) 92 Fed. 1005. One of the important questions raised by 
the appeal dépends largely, if not entirely, on the construction of the 
claims in issue. The appellee now moves for leave to amend his 
brief in this court by introducing a prior patent, which he maintains 
shows the improvement which the claims in issue would cover on 
the construction of them which the appellant contends for. The 
appellee does not oiïer this as "proof," in the proper sensé of the 
Word, and, of course, if so offered, it could not be received in this 
court, unless bv consent of both parties. U. S. v. Hopewell, 2 C. C. A. 
510, 51 Fed. 798, 800; Nashua & L. E. Corp. v. Boston & L. E. Corp., 
9 C. C. A. 468, 61 Fed. 237, 245. He offers it for the purpose of assist- 
ing the court in understanding what was the true state of the art 
at the time of the appellant's invention, and the substantial question 
raised bj' the motion is whether the court can take judicial notice of 
the patent thus offered by the appellee. 

There is a clear distinction in law between merely anticipatorj' 
matter, which, under the statute, must be specially pleaded in dé- 
fense, and the state of the art, although they, of course, at times run 
into each other. Edmund, Pat. (2d Ed. ; 1897) 48. The state of the art, 
under many circumstances, is a matter of which the court can take 
judicial notice, especially in equity suits, where the court exercises 
the privilèges of a jury as well as of judges sitting to détermine 
questions of law. Potts & Co. v. Creager, 155 U. S. 597, 005, 15 Sup. 
et. 194, 39 L. Ed. 275; Locomotive Works v. Medart, 158 U. S. 68, 
81, 84, 15 Sup. et. 745, 39 L. Ed. 899; Eichards v. Elevator Co., 158 
U. S. 299, 303, 15 Sup. Ct. 831, 39 L. Ed. 991; Id., 159 XJ. S. 477, 16 
Sup. Ct. 53, 40 L. Ed. 225; Office Specialty Mfg. Co. v. Fenton 
Metallic Mfg. Co., 174 U. S. 492, 497, 19 Sup. Ct. 641, 43 L. Ed. 1058. 
It is also true there may be, with référence to a partieular subject- 
matter, such a niass of patents, covering so long a period, that they 
may be taken to hâve become part of the common knowledge which 
the court shares. So, also, a mass of patents, continued for a long 
period, may so clearly indicate such. a state of the art as to be suf- 
flcient to invalidate a patent, precisely as the common state of the 
practical arts existing throughout the community may invalidate it. 
Ot course, under such circumstances, in neither the one case nor the 
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other need the défense be specially pleaded under tlie statwte, Loco- 
motive Works V. Medart, supra, is illustrative of thèse propositions. 
Ordinarily, however, prior patents can be offered in évidence, wben 
not speeially pleaded, only for the purpose foi- wMch the appellee 
Offers the patent to whieh bis motion refers; that i^ to say, only for 
the purpose of construing and limiting the claims of, ithe patent in 
suit, without affecting their validity. Grier v. Wilt, 120 Û. S. 412, 
429, 7 Sup. Ct. 718, 30 L. Ed. 712. 

What is the statë of the art of wbîch a court may take judicial 
notice mây well be understood f rom' the f ollowing expressions found 
in Edmund, Pat. (2d Ed. ; 1897), at page 050, as follows : 

"Though the invention bas not be«n actually antieipated, its novelty may be 
destroyed, owingto the gênerai state of knowledge at the time when the ap- 
plication was made for the patent. It mày" be imiiossiblè to point to any spé- 
cifie thlng or to any particular publication which disclosed the subject-matter 
of the patent, and yet the information at the disposai bf the world at large 
may be sueh that obviously the patentée has produced nothing nevv.'': 

This court has several times said that it cannot aSsume to take 
notice of spécial faets, within a limited atid peculiar fleld, like that 
which thë ai)pellee seeks to bring tb our attention. Thé rules sustain- 
ing this position are quite fuUy stated in Walk. Pat. (3d Ed.) §§ 595, 
599, and in the cases thëre cited; and they were àpplied in New 
York Belting & Packing Co. v. New Jersey Spring & Rubber Co., 
137 tr. S, 445, 450, 11 Sup. Gt. 193,34 L. Ed. 741; and by Judge Taft, 
speaking in behalf of the circuit court of appeals for the Sixth cir- 
cuit, in American Fibre-Ghamois Co. v. Buekskin-Pibre Co., 18 0. 0. 
A. 662, 72 Fed. 508. It is plain that the state bf thé art of Which 
the court may take judicial notice, and as to which it can be assisted 
by the statements of thè partieé dr their counsel,! without pi'oofs fur- 
nished in accordance with the rules of law, is matter of gênerai knowl- 
edge, and such judicial notice cannot extend to a single patent, ré- 
lating to a particular' fact in a lirai ted art. 

In addition to thekbbve observations, which are sufficient to dis- 
pose of this n;ioti6ii, the court should not overlook the great danger 
of doing injustice by the considération of patents rèlating to a spécial 
art, without any proper explanation oï their characteristics and prin- 
ciples of opération, and without the guarantiés for the protection of 
the adverse party which are afforded by the rulès of law directing 
the taking of judicial proofs. 

Drdered: The motion pf the appellee, flled pecember 15, 1899, is 
denied. 

On Motion for Eehearing. 

■ '..(-^Prll 10, 1900.) : ■ ■ 

PEK CUIÎIAM. No judge who ,eoncurred in thé judgment of the 
court desiring a reheàçing, the pétition therefor is de^iied; mandate 
to issue forthwith. 
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PAESONS V. SEELYB. 

(Circuit Court of Appeals, First Circuit February 26, 1900.) 

No. 282. 

L Patents— Construction op Claims. 

A devlce descrlbed In the spécification and In gome of the clalms of a 
patent, but whicli is not referred to in other claims, cannot be considered 
an essential élément of the mechanism described In the latter claims, 
where it is not necessary to the effective working of such mechanism. 

2. 8amb— Construction— Lbathkr-Cuttino Machine. 

The Parsons patent, No. 368,108, for a machine for cutting leather or 
other materials, In which direct driving from the main shaft was substi- 
tuted for Indirect driving by the countershaft. In comblnation wlth a heavy 
or momentum puUey, which rotâtes continuously, and p. clutch mechanism, 
by which the power stored In such puUey can be utilized intermittently, 
being applied at the Instant required to deliver the cutting stroke, and In- 
stantly released, accomplishes a resuit which is new and useful, and in- 
volves invention. The counterweight described in the spécification la 
not an essential élément of the mechanism described in claims 3, 4, and 
5, and such claims are Infrlnged by a machine which contains ail the élé- 
ments thereln shown, although it does not use a counterweight 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 
For opinion below, see 92 Fed. 1005. 

Frederick P. Fish and Bowdoin S. Parker, for appellant. 
James E. Maynadier and William Maynadier, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict, Judge. 

ALDRICH, District Judge. We thînk the Parsons patent is a 
meritorious one, and should be upheld in its substantial features. 
The error of the court below resulted largely from the view there 
taken that Parsons merely substituted one well-known driving 
mechanism for another, or, in other words, that he simply applied 
to a main shaft the same mechanism that was formerly applied to 
countershafts. Our conclusion is that he did more. Ail seem to 
agrée that the heavy, positive, forceful "momentum stroke," as it is 
called, is désirable, in that it renders a machine of the class in ques- 
tion effective for commercial purposes. We need not and do not 
rest the décision of this case alone upon the ground that Parsons 
was the first to substitute in this class of machines direct driving 
upon the main shaft for indirect driving upon the countershaft. 
That feature was simply an élément in the combination. The ap- 
plication of the power, however, to the main shaft of a machine in- 
tended to be used in the leather-cutting indiistry was désirable, 
and combining this idea with an ingénions mechanism which should 
ntilize the power intermittently, and with the desired and neces- 
sary impetuous momentum force, accomplished a resuit which was 
new and useful, and one which involved invention. The Parsons 
idea of putting the driving power upon the main shaft, with means 
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for engaging and using momentum force at the exact instant needed, 
was an inventive contrivance, and an ingénions employment of 
mechanical means for making the machine practically operative and 

effectivé"^'^^ '"■' ' ■.!.-..■ 

Connsel for the patentée describe; the mechanism of the plaintilï's 
combination as follows: 

"The ParsoBs devlce consists of a heavy momentum and belt wheel rotatlng 
coflLtinuousIy, to whlch the relatàvely llght shaft and dutch of the machine are 
attached when the time cornes for glving the beam., one complète stroke. 
When this attacljpaent is made (it Is doue by the operator puttiug hls foot on 
the treadle), the power appUed to the heavy wheel, and the power stored In it 
by Its previous révolutions, rùoves the beàm down and up vrith a deflnite, 
positive Stroke, such as Cbuld hever bè' obtained by the countershaft and 
gearing of the old art, and, as already shoven, by reason oî this change, the 
machine, as compared vcith the old stylé it succeeded, can do much more vcorli 
witb less Power, wlth greater safety to the operator, and with less breakage, 
and with abetter cutting strolie." 

It is also claimed that the contrivance is new, and we thinlï it is. 
It is,. at least, an original and uséful combination of Icnown élé- 
ment» and mechanisms. The fly or momentum wheel, thougli 
mounted on the main shaft, is riot' rigidly attached, but revolves 
continuously and freely when the belt power is applied. It becomes 
rigid -With the power shaft when tbe clutch mechanism is made to 
act, and this is accomplished, as has been said, by placing the foot 
upon the treadle, when the belt power and the gathered force of the 
momentum wheel engage and become one, and the force of the blow 
is thus augmented. . When the blow is delivered, and the foot re- 
moved from the treadle, the momei^tum power and the belt power 
instantly disengage, the machine stops, and the combined momentum 
and belt wheel revolves again independently and freely upon the 
driving shaft. 

It is hardly worth while to restate, upon the question of novelty 
and invention, what has been said se many times by way of illus- 
tration, that an arrangement which. bef ore was unknown or clouded 
in mystery may seem simple to theordinary mind after the thing is 
done. It is often times suiHcient to say that the thing is useful, and, 
when the new scheme for arranging old éléments and using power is 
unlversally adopted in place of the old, it is somewhat difflcult to 
resist the conclusion that the new is a substantial improvement upon 
the older conditions. It is quite possible that the momentum force, 
superadded to the belt power, is aimoré valuable élément in the com- 
bination than the patentée realized; but this is hardly a reason 
for defeating the demonstrated practical usefulness of such super- 
aidded power as an élément in the combination ; for, as said in Potts 
&Co. V. Oreager, 155 U. S. 597, 606, 15 Sup. Ct. 194, 19S, 39 L. Ed. 275, 
279, "doubtless a iKitentee is entitled to every use of which his in- 
vention is susceptible, whether sudi use be known or unknown to 
him." ïhis expression is, perhaps, not strictly applicable to the 
situation hère, but it means that a lùan may, under certain circum- 
stances, be pirotected in building stronger than he knows. And 
in this sensé it is broad enoughto include the idea that, if the mo- 
mentum élément which was described, or at leàst illustrated by the 
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drawîngs, becomes, în practical opération, a more potent and effi- 
cient élément than was understood, still the patent should not be 
rendered invalid for that reason. See, also, Wright & Colton Wire- 
Cloth Co. V. Clinton Wire-Qoth Co., 14 C. C. A. 646, 67 Fed. 790, 
792. The claims and the spécification clearly enough point eut that 
the action of beam, E, upon the cutting dies is produced by means 
of pulley, G, and clutch, H, the clutch being rigidly secured upon 
the shaft, while the pulley is loose, except when forced into fric- 
tional contact with the clutch. Thus, the idea is apparent that the 
pulley, G, was to l'un freely on the shaft, and that the force was 
to be engagea by means of clutch, H, and that the force would 
cease to act when contact between clutch, H, which was rigidly 
attached to the shaft, and pulley, Gr, which combined the momentum 
and belt power, ceased to exist. Eeading, therefore, claims 3, 4, 
and 5, in connection with the spécification and the drawings, as 
explained by the testimony of the experts, it is évident that the 
inventer had in mind the superadded impetuous momentum force 
which it was intended should assist in delivering an impetuous, but 
well-sustained, stroke. 

The court below took the view that it could not disregard what 
the patentée terms one of the most imjiortant features of his in- 
vention, that of counterweighting the beam, E; and upon this view 
the counterweighting was there treated as a necessary and im- 
portant feature of the mechanism described in claims 3, 4, and 5, 
and, as the défendant' s machine did not employ the counterweight- 
ing feature, that infringement did not exist. We cannot take this 
view, for the reason that the counterweighting feature is not stated 
as an élément of either claims 3, 4, or ô, and it is not essential 
to the effective opération of the mechanism described in such claims. 
The feature of counterweights, therefore, is quite foreign to the 
combination of éléments involved in the intermitting and driving 
mechanism expressly described in thèse claims. It is true that 
counterweights are included in claims 1, 2, 6, and 7, as a spécifie 
élément of the combination there described; but thèse claims are 
abandoned, so far as this case is concerned, for that reason. But 
the idea that the inventor deemed counterweights essential. nnder 
elaims 3, 4, and 5, where they are not named as an élément, is not 
expressed, and it is not easy to assume that they were a necessary 
élément of the combination described in such claims. Moreover, 
while they are described as an important feature, the gênerai ex- 
pression describing such feature is limited by what follows, wherein 
he describes their function as relating to the balance and cross 
balance in heavy machines. It is quite possible that l'arsons over- 
estimated the importance of this feature in this respect; but, un- 
der the circumstances, we do not think this gênerai remark, after- 
wards materially qualified, and limited to the function of main- 
taining balance and cross balance in heavy machines, should be 
read into claims 3, 4, and 5, where it does not exist, where it was 
not expressed, and where it is not essential, as ail concède, for 
the purpose of operating that which is quite complète without it. 

As bas been said, the counterweighted clutch idea was used in 
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claim& 1, 2, 6, and 7, but ail expe^as référence to it was carefully 
omitted from claims 3, 4, and 5; and wMle the extravagant ex- 
pression os to counterweights, used in the spécification, involves an 
overestimaté of the importance of this feature, and is in a sensé 
gênerai, yet it ought, under the circumstances of this case as pre- 
sented and explained by the évidence, to be accepted as having réf- 
érence only to the claims wherein it is mentioned. 

The counterweight idea is expressed in claim 1 as "a counter- 
weight«d clutch mechanism," in claim 2 as "a countervi'eighted 
brake wheel and clutch mechanism," in claim 6 as "the counter- 
weighted clutch mechanism," and in claim 7 as "counterweighted 
clutch. H"; and it is signiflcant that in claims 3, 4, and 5 the idea 
of counterweight is wholly omitted. It is still more signiflcant 
that "clutch, H," as used in claims 3 and 4, is simply "clutch, H," 
rather than the "counterweighted clutch, H," as expressed in claim 
7, for thus thèse claims manifestly diflerentiate themselves in re- 
spect to counterv?eights; and it is fair to conclude that there was 
a reason for this, and that the inventor simply intended in claims 3 
and 4 clutch. H, without counterweights, but with mechanism to 
exercise the function of engaging the belt and momentum power. 

As has been observed, this feature of counterweights is net in 
claims 3, 4^ and 5, but is involved only in an assertion in the spécifica- 
tion as to what is préférable or important in this respect in con- 
nection with heavy machines of this dass; and therefore we can- 
not accept it as fofcibly applyihg itself as an essential élément in 
the claims, where it is neither named nor necessary. So, we are 
not éOnfronted with the difiiculty which would exist if the counter- 
weights were named in such claims as an élément of the combina- 
tion. Tbe'rule is perhàps fairlyenough statedin Walker on Pat- 
ents (seétion 349), where it i« Mâid: "A patentée may, however, 
describe ail the devices in his machine or manufacture, and, in- 
stead of claiming ail or any particular portion of them in combina- 
tion, may claim so much. of the described mechanism as produces 
a particular described i*esult." See, also, Silsby v. Foote, 14 How. 
218, 14 L. Ed. 394. Therefore it is sufScient to. say that the coun- 
terweights were not an essential élément of the mechanism de- 
scribed in either claim 3^ 4, or 5, neithei- were they necessary to the 
effective Work Of the opéra ting mechanism involved in the clutch 
and driving devices, which werè described in connection with other 
éléments in tliese claims. The counterweighting has no function 
whatever; in cènnection with the driving mechanism or with the 
clutch, or with ahy ôf the things necessary to make the machine 
do thé woi-k iritended to bé done. The idea of counterweighting is, 
at the most, simply an idea embodiëd in a suggestion or asser- 
tion of something important or hecessary to protect the machine, 
and preyent it from going to pièces, under the destructive forceful 
stroke producéd by thé direct driving mechanism, as augmented 
and sustained in its delivery by the ehergy and momentum force 
stored in the heavy ànd rapidly revolving fly wheel. The power of 
the Hawkins machine is on a countershaft, and, while it does pos- 
sess many of ïhe éléments of claims 3 and 4 of the Par sons patent, 
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it dues uot possess that of the pûlley, G, and the clutch, H, rigidly 
LLttadied on the main shaft, the leading and important features 
of the l'arsons patent, and therefore is net an anticipation thereof. 

The British patents — the one to Bugg and the one to Gimson — 
hâve no clutch mechanism or any other device for intermitting the 
power. The machines run continuously, and are not intended for 
the class of work which the Parsons machine is intended to do, 
and could not do the work which the Parsons machine does do. 
The leading idea of the Parsons patent was to combine varions and 
necessary éléments on a single shaft, witli the mechanism so ar- 
ranged as to suddenly take hold of the direct driving force for the 
pnrpose of delivering a heavy and well-sustained stroké, and, when 
the stroke is delivered, to as suddenly let go, and leave the heavy 
lly wheel to freely and rapidly continue its révolutions on the main 
shaft for the purpose of gathering the needed momentura power 
for another and a similar stroke. Tlie Parsons mechanism, with 
or without the couuterweight, is effective for that purpose. No 
other machine before it was. It is capable of doing, and is doing, 
an important work in its field of o])eration, and the invention in- 
volved in the combination which produces this resuit should be sus- 
tained. 

The defendant's infringing machine does not use a counterweight, 
but does employ ail the essential features of the combination de- 
scribed in claims 3, 4, and 5 of the Parsons patent, and therefore 
is an infringing machine. The decree of the circuit court is re- 
versed, M'ith costs, and this case is remanded to that court, with di- 
rections to enter a decree for the appellant in accordance with. the 
views herein expressed. 

PTJTNAM, Circuit Judge, concurs as to claim 5. 
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SAME y. MURDOCK. 

(Circuit Court of Appeals, Sixth Circuit. February 12, 1900.) 

Nos. 700, 774. 

Patents — Validity — Shell pon Witeel Hobs. 

Tlie device deKcril)ed in tlie Higgin patent, No. 480,00.3, for an improved 
baiid-shell for wheel hubs, is not so clearly lacljing in patental>le novelty, 
in View of tlie gênerai prior art, of which the courts can take judicial 
notice, as to overcome the presumption of validity arising from the issu- 
ance of the patent, and justlfy a court in sustaining a demurrer on that 
ground to a bill for ifs infringement. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

G. B. Parkinson, for appellant. 
Charles F. Burton, for appellee. 

Before TAPT, LUETON, and DAY, Circuit Judges. 

TAPT, Circuit Judge. This suit is brought upon patent No. 480,- 
093, issued August 2, 1892, to Henry Higgin, for an alleged new aad 
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nseful improvement in band-shells for wheel hubs. The spécification 
describes tbe invention as f oUows : G is a band-shell, pref erably of 
annealed brass, adapted to take over and closely embrace the band. 
The shell bas an inturned flange, c, adapted to take over and into the 
point of the ba^à, and a groove or dépression, c^ adapted to take 
into a corresponding groove or dépression bS in thé band. The shell 
is secured to the band by pressing it thereover until the dépression in 
the shell takes into the dépression in the band; the shell having suf- 
flciént spring to insure its closing tightly over the band. The joint 
thus made locks the shell in position, and affords a simple and ef- 
ficient mëans of securing it in position without the use of spécial tools 
or maciiinery. The hub is more thoroughly protected, and a neater 
finish secured, when the shell is extended over substantially the en tire 
surface of the band, thëreby protecting and concealing the joints of 
the bands, with their fastening devices. By providing the inner end 
of the band with an anniilar shoulder or bead-ring, b, and causing the 
inner ehd of the shell to abut against that shoulder as shown in Fig. 
3, the openings in the band are thoroughly protected, and an excep- 
tionally clean-cut appearance is obtained. The bands may be manu- 
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factured with the grooves ready eut, or the grooves may be made in 
bands, not thus provided, by simple and inexpensive tools, thus en- 
abling the carriage maker to apply the shells without the necessity 
of providing a stock of bands especially prepared for that pui-pose. 
Higgin claims as his invention: 

"(1) As an article of manufacture, a shell for hub-bands, having an In- 
turned flange adapted to take over tlie points of the hub-band, and provided 
with an annular dépression, substantially as and for the purpose specified. (2) 
As an article of manufacture, a shell for hub-bands, adapted to engage wlth 
the point of the hub-band, provided with an annular dépression, and having 
a corrugated or knurled portion between its outer end and the annular de- 
pression, substantially as and for the purpose specitied. (3) The combination, 
with the hub-band having an annular groove, of a shell adapted to engage with 
the point of the band, and provided with an annular dépression adapted to 
take into the groove on the band, substantially as and for the purpose speci- 
fied. (4) The combination, with the hub-band, B, having groove," bi, and bead- 
ring, b, of The shell-band, C, having flange, c, and dépression, ci, and adapted 
to abut against the bead-ring of the band, substantially as and for the purpose 
specified." 

The flist ground of demurrer to the bill is that the patent upon 
which it is founded — 

"Is not valid, and was not at the time of its issuance a valid patent, for that 
the device therein shown and described was old, well known, and in common 
use, to such an extent, and so commonly, that the court will take judicial 
knowledge thereof; that it was found in very many articles in daily use, such 
as lamps, candlesticks, electric light fixtures, canes, umbrellas, capsules for 
covering bottles, pepper and sait boxes, and in many other articles of com- 
mon, ordinarjs and gênerai use." 

The district court sustained the demurrer. 

We are not sufficiently satisfled, after an examination of the avér- 
ments of the bill setting out the condition of the prior art, and the 
extent to which this device has gone into use, that it is so plainly 
unpatentable as to justify the sustaining of the demurrer. The bat- 
tering, strain, and gênerai rough usage to which the band-shell of 
the wagon hub is ordinarily subjected might lead the ordinary me- 
chanic away from a device of such simple construction as the one hère 
in controversy, Certainly the articles in which the same principle is 
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applied for the fastening of caps or coterings do not présent the same 
necessity for stout résistance to heavy blows as does the band-shell 
hère patented. Without intimating an opinion as to the conclusion 
which we maj reacjh. after ansWèf and évidence, ail that we now hold 
is that the presumption of Talidity from the issuing of the patent is 
not so clearly overcome by the application of common knowledge as 
to warrant us in refusing to allçw the côiaplainant to go to the issue 
on the proof. The decree of the circuit court is therefore reversed, 
Avith costs. And the same decree will be entered in the case of the 
Higgin Manufacturing Compaiiy against James Murdock, Jr. (No. 
774), where thesame patent and the same question are involved. 



PACIFIC STEAM WHALING CO. et al. v. ALASKA PACKERS' ASS'N. 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1900.) 

ÎJo. 536. 

1 PatsSts— PeeijIMinabt Injunction abainst Infringement— Review on 
Apkeaij. I 

The décision of a judge upon an application for, a preliminary injunc- 
tlon against infringement will not be reversed on appeal, unless it ap- 
peàrs, after a considération of ail the évidence upon which hls action 
was haséd, that his légal discrétion was improvidently eSercised. 

2. Same— Infringement— BEBOiLpijiG Patented Machine. 

The right of the purchaser pf a. patented machine to repair it does not 
extend to Its rebuilding, so as to make a practieally new machine, and 
such rébuilding constitutes an Infringement. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

Wheaton & Kallock, for appellants. 
John H. Miller, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge, 

ROSS, Circuit Judge. This is a suit in equity, brought to restfain 
the use of four machines alleged by the complainant to be au in 
fringemeht of certain lettera patent issued to one Mattliias Jenscu 
and ôtbers, designed for automatically fllling cans with lish, in whicn 
the court below, upon an application upon the part of the complain- 
ant for a temporary restraining order pending the hearing of the 
cause upon the merits, denied the application as respects the ma- 
chines p:umbered 69, 80, and 108, respectively, and granted the pre- 
liminary injonction as respects the iriachine designated in the rec- 
ord as "the majchine without a nuijîber." The présent appeal is by 
the défendants to, the suit; from thatinterlocutory order. (C. C.) 9S 
Fed. 672.; iThelaw is ^veH settled that upon, such an appeal the dé- 
cision of the» jndge Avhoimade the order will UOt be reversed unless 
it appésijiîs, jpfter: a: considération of ail the évidence upon which Ms 
action w:as,.based> that kîs légal discrétion |o grant or withhold the 
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order was improvidently exercised. Blount v. Société Anonyme du 
Filtre, etc., 3 C. C. A. 455, 53 Fed. 98; Jensen v. Norton, 12 C. G. A. 
G08, 64 Fed. 662; Southern Pac. Co. v. Earl, 27 C. C. A. 185, 
82 Fed. 690; Thompson v. Nelson, 18 C. C. A. 137, 71 Fed. 339; 
Duplex Printing-Press Co. v. Campbell Printing-Press & Manufactur- 
ing Co., 16 C. C. A. 220, 69 Fed. 252. The record shows that the 
machine in respect to which the injunction was granted is one of six 
machines made under and by virtue of the patent upon which the 
bill is based, ail of which were acquired by the appellant Pacific 
Steam Whaling Company prior to the time of the acquisition by 
the appellee of the Jensen patent. Those machines had been used 
by the whaling company at its various places of business in Alaska 
during the packing season for many years. The packing season ex- 
tends but a few weeks each year, and after it is over it has been 
the practice of the whaling company to bring its machines to San 
Francisco, to bave them put in proper order for the succeeding sea- 
son. The business of the appellant F. A. Eobbins Press Works is 
that of repairing machinery, and to that company the whaling com- 
pany took the four machines mentioned in the bill. Those numbered' 
69, 80, and 108, respectively, the court below found from the évidence 
introduced upon the hearing, were repaired by the press company, 
within the rule of law applicable to the matter, but the machine re- 
ferred to in the bill as being without a number the court below 
found was entirely dismantled, except its legs, and a new machine 
bnilt thereon. That fact is practically admitted by counsel for ap- 
pellants, as well as in aflidavits filed on their behalf at the hearing. 
It is further practically conceded on behalf of the appellants that 
this constituted an infringement of the complainant's patent. That 
it was such does not admit of question. Wilson v. Simpson, 9 How. 
109, 13 L. Ed. 66; Mitchell v. Hawley, 16 Wall. 544, 21 L. Ed. 322; 
Young V. Foerster (C. C.) 37 Fed. 203; Singer Mfg. Co. v. Springâeld 
Foundry Co. (C. C.) 34 Fed. 393; Gottfried v. Brewing Co. (C. C.) 
8 Fed. 322; Shickle, Harrison & Howard Iron Co. v. St. Louis Car- 
Coupling Co., 23 C. C. A. 433, 77 Fed. 739. Nor is the title of the 
complainant to the patent sued upon, or the validity of the patent, 
anywhere denied in the record; and, so far as its validity is con- 
cerned, it could not be very well denied by the whaling company, 
since the machines used by it are averred to hâve been made and 
sold under and by virtue of that patent. The case, therefore, pre- 
sented to us is one in which the complainant has a valid title to a 
valid patent, which the défendants to the suit hâve confessedly in- 
fringed. Under such circumstances, the showing must be a very 
strong one that would justify an appellate court in reversing an or- 
der granting a temporary injunction. It is contended on behalf of 
the appeUants that they are solvant, and amply able to respond in 
money damages, and that the record shows that the complainant 
would sulfer no irréparable damage by permitting the use of the in- 
fringing machine by the whaling company. At the same time it 
is contended on behalf of the appellants that, if the whaling com- 
pany is not permitted to use the infringing machine pending the liti- 
gation, it will suffer irréparable damage. As the record shows that 
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th.e complainaiit and the whaling company are both engagea in the 
s^me business, of packing and selling salmon, it is diflQcult to see 
hp-w the damage that the whaling companj' would sustain by being 
dëprivéd of the use of the infringing machine would be any more 
irréparable than that sustained by the owner of the patent engaged 
in the s^me business if the infringing machine was permitted to he 
used by its competitor, Indeed, it would seem to be clear that the 
whaling company could suffer no irréparable damage by being de- 
prived temporarily of the use of the machine in question, whereas 
the complainant's damage would very likely be irréparable ; for it 
appears tbat prior to the construction of thèse can-filling machines 
salmon was packed by hand, and that the différence in the packing 
is mainly in the cost; that by hand being much slower, and there- 
fore more costly. The damage resulting to the whaling company, 
therefore, by the deprivation of the machine in question, could be 
readily ascertained by ascertaining the différence between the cost 
of packing by hand and by the machine. There being but one ma- 
chine operated at each of its places of business, this could be readily 
done. As those places of business, however, are situated in the ter- 
ritory of Alaska, widely separated from each other and remote from 
the complainant, with communication infrequent and uncertain, it 
would obviously be a matter of great difiBculty for the complainant, 
under the most favorable circumstances, to show the damage sus- 
tained by it by the unlawful use by the whaling company of the in- 
fringing machine, especially where, as the record shows, no roy- 
alty bas been established by the complainant for the use of any ma- 
chine built under the patent, and where the complainant has aïways 
refused to sell any machine made under it, or to permit the use 
thereof by any person. Order affirmed. 
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BEER T. WALBRIDGE et al. 

(Circuit Court of Appeals, Second Circuit. February 28, 1900.) 

No. 90. 

1. Patents— Invention — DsTERMiNATroN of Question on Demdrrer. 

Wliether a devlce involves invention is a question of fact, and one upon 
whlch. judieial minds may reach différent conclusions in very simple cases. 
Hence, when a bill for infringement of a patent adds to the presumption 
of invention arising from the granting of tlie patent by allégations of the 
commercial success and extensive use of the patented article, and the 
prior art, so far as a court can take judicial notice of it, does not disclose 
a similar device, the patent should not be declared void on its face for 
obvious lack of invention, except in plain cases. 

2. Samb — PiREPEOop Fabrios. 

The Béer patent, No. 290,837, for a flreproof fabric, composed of a sheet 
woven of asbestus sewed to a backing of canvas or other strong niaterial, 
and calendered so as to press the pro.iecting libers of the asbestus down 
over the seams to protect the threads from the effects of lire and beat, 
is not so obviously lacking in invention that it can be declared void on its 
face. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Greo. L. Lewis, for appellant. 
A. Parker Smith, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The court below sustained a demurrer 
to the bill of complaint upon the ground that the patent of which 
infringement was alleged was invalid upon its face for want of nov- 
elty, and thereupon dismissed the bill. The patent was granted De- 
cember 2, 1883 (No. 290,837), to John S. Béer, for a flreproof fabric, 
and the second claim reads as follows: 

"(2) A compound flreproof fabric, composed of a sheet woven of asbestus, 
and a backing of canvas or other strong material secured to the sheet of 
asbestus by sewing, substantially as set forth." 

The spécification contains the f ollowing statements : 

"The object of this Invention is to produce a strong and durable flreproof 
fabric, which is adapted to be used in the manufacture of varions flreproof 
articles for i)ersonal wear and other purposes, — for instance, boots and shoes, 
gloves, aprons, and the like. Heretof ore asbestus bas been employed in varions 
ways in the manufacture of flreproof fabrics, but thèse fabrics are not suffl- 
ciently strong and durable for the purpose for which my improved fabric 1» 
designed, and the articles manufactured from such fabrics soon lose thelr 
shape and become unfit for use." 

The description of the invention is as follows: 

"A represents a sheet of flreproof fabric woven of asbestus, and provided, 
If desired, witb strengthening threads of wire or other suitable material, in a 
well-known manner. B represents a backing of canvas, or other strong eloth, 
secured to the flreproof fabric by numerous rows of stitching, which are pref- 
erably arrangea to Intersect, in the manner of quilting. The sheets, A and B, 
may be sewed together with fine wire; but for ail ordinary purposes commoa 
100 F.— 30 
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thread will answer, because the thread becomes inbedded In the asbestus, and 
the projecting flbers of the asbestus wHl cover the thread and protect the same. 
In order to Setter protect the fabric, after the two sheets hâve beeu sewed 
together it Is passed between a pair of pressing or calendering roUers, whereby 
the projecting flbers of asbestus are closed down over the seams. • * * In 
manufacturing thèse articles, the sheet of asbestus Is arrangea on the out'side, 
or slde exposed to the flre, and protects the backlng from the fire, whlle the 
backing imparts the requlred strength and durability to the fabric." 

The courts will take judicial notice of facts which. are within com- 
mon knowledge, including those relating to the arts and industries, 
and matters of science, and may refer to the dictionaries and en- 
cyclopedias for information, when necessary to go outside the rec- 
ord. Brown v. Piper, 91 U. S. 37, 23 L. Ed. 200. Knight's American 
Mechanical Dictionary, Appletori's Cyclopsedia of Applied Mechanics, 
and the EncyclopEedia Britannica (Ed. 1875), among other works, 
describe asbestus and the uses to which it has been applied. It 
appears that from remote times the article has been manufactured 
into cloth, and used in that form for Tarions purposes. Woven into 
layers or sheets, or interwoven with other cloth flbers, it was a well- 
known article long anterior to the time of the alleged invention of 
the pa>tentee. Practical obstacles, arising from the feeble consis- 
tency of the asbestus, hâve pretented its extensive use in the manu- 
facture of fireproof goods, and it is stated in the American Cyclo- 
paedia (1873) that "asbestus fabrics are now a curiosity." So far as 
appears, it had never been stitched tO a backing of cloth, or so 
treated tha,t the flbers are super imposed over the stitches so as to 
protect them from the eiïect 8f fire or beat; and whatever merit 
résides in this mode of employing it is due to the efforts of the 
patentée. It would séeto that but little inventive faculty would be 
involved in doing this, and very possibly it may appear that to do 
it was an obviéUs thing, and metely a mattei" of ordinary mechanical 
adaptation. But a patent carriéb with it a preaumptioh of novelty, 
and the traînêd experts ôf the patent office hâve decidëd that what 
was done by the patentée arose tô the dignityof an invention. 
Whether it was an obvious thing or not is a question of fact; and 
if it should appear that upon the introduction of the patented article 
it commended itself to the public, and was àccépted as supplying 
what had long been waijted, and obtained an extensive sale and use, 
thèse facts might be décisive. According to bill of çomplaint, the 
invention ha^ b^n introduced into public iise,, articles hâve been 
largely used embodying the invention, and it has made practically 
successful the use of asbestus fireproof cloth fôr the purposes sug- 
gested in the pràtent. In view of such authorities as Krementz v. 
Oottle Co., 148 XJ. S. 556, 13 Bup. Ci 719, 37 L. JBd, 558, the ques- 
tion whéther or not a given improvement involy^s invention is one 
upon which judicial minds divide in very simple cases. In that case 
novelty was found to réside in making a sttid or (ïoUar button by 
swedging a pièce of sheet métal into the desired form, although the 
form was old, the process of Swedging métal into any desired forml 
was old, and the studs made in the same way, but môre solidly, 
were likewise old; The patent was sustained because of the récogni- 
tion by the trade of the practical mérita of the stud. So, in this 
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case, where, so far as appears, it had never occurred to the many 
persons who were experimenting with asbestus fabrics that the 
sheets could be stitcbed to a solid backing, and the threads so im- 
bedded in the fibers as to be impervious to flre, if it should be shown 
that the article was practically valuable and had created a new in- 
dustry, the question of patentable novelty might well be decided in 
favor of the patent. 

We are of the opinion that the case is one where évidence of the 
prior art and of the commercial value of the patented article may 
be persuasive that the patent is valid, and that the question is too 
doubtful to be decided upon the face of the patent. 

The decree dismissing the bill is reversed, with costs, and with 
instructions to the court below to take such further proceedings in 
the cause as may be in conformity with this opinion. 



AMERICAN PNEUMATIC TOOL CO. T. BIGELOW CO.^ 

(Circuit Court; D. Connecticut November 0, 1899.) 

No. 876. 

1. Patents— Infbiitokmbnt—Pneumatic Drilling Tools. 

The Bâtes patent, No. 304,081, for a pneumatie drilHng tool, clalm 3, 
constnied, and, as limlteâ by the prier art, hdct not infrlnged by a tool 
made In accordance with the Boyer patent No. 549,102. 

3, 8amb— Soit fob Infringement— Equities. 

That a complainant brought suit against a défendant who was a mère 
user of a single tool, aUeged to infringe, instead of against the manufac- 
turer, who had made and sold for use from 2,500 to 3,000, may properly 
be considered, in a doubtful case, as raising a presumption against the 
equities asserted by complainant 

This was a suit in equity for infringement of a patent. On final 

hearing. 

Kerr, Page & Cooper, for complainant. 
Edward Eector, for défendant. 

TOWNSEND, District Judge. Final hearing on bill aUd answer 
presenting question of infringement of the third claim of complain- 
ant's patent, No. 364,081, granted May 31, 1887, to A. J. Bâtes. This 
claim has already been considered, and its validity sustained by the 
circuit court and the court of appeals in this circuit, in a suit by 
this complainant against Fisher (69 Fed. 331, and 18 C. 0. A. 235, 
71 Fed. 523). In the case at bar, the circuit court, without flling an 
opinion, ordered a preliminary injunction, which order was reversed 
on appeal. 23 C. C. A. 603, 77 Fed. 988. In view of said décisions es- 
tablishing the validity of said claim, it is unnecessary to discuss the 
construction of the patented device, or of the alleged anticipating or in- 
f ringing devices, except in so far as they bear upon the single question 
of infringement. 

The court of appeals found in this case that certain, minor différ- 
ences of construction between the complainant's and defendant'a 
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tools were immaterial, but that a serious question respecting in- 
fringement depended upon the construction to be given to the word 
"comrolling" in the claim in suit, and they left the respective théories 
of the parties to be "subjected to the test of more stringent in- 
vestigation than can be made by aftidavits." Since this décision, 
complainant has taken the déposition of its expert, Dr. Benjamin, 
and défendant has taken dépositions and filed exhibits which al- 
together cover 750 pages of record. 




The Bâtes Tool, 



AMERICAN PNEUMAÏIC TOOL CO. V. BIGELOW CO. 469 

In the considération of this case, only those patents will be dis- 
cussed which were not before the court in the Fisher Case. As 
explained in said opinions, the tools under discussion belong to the 
class known as "pneumatic drilling tools," wherein a hammer is 
operated by compressed air by means of valves controUing a séries 
of ports. Complainant's pi>tent covered such a drilling tool, com- 
prising inter alia, a cj'linder having a central chamber extending 
longitudinally into it from its bottom, and through which a piston 
operated vertically to strike rapid blows against the cutting tool, 
and across the upper portion of said cylinder a transversely op- 
erating valve for controlling the opération of said piston by regulat- 
ing the admission of air through certain ports or passages. In 
order to understand the issues herein, and the valve and piston 
movements of the tool of the patent in suit, it will be necessary 
to refer to the drawings thereof. 

Live-air chamber, K, receives air from the pipe, P", by means of 
groove, m, port, v, passage, v', and port, v^. See Fig. 5. It sup- 
plies live air to the right end of the valve chamber by port, w', and 
passage, w; and to the left end of the valve chamber by port, d', 
and passage, d. Fig. 4. Exhaust chamber, E', receives the exhaust 
air from the right end of the valve chamber by passage, w, and port, 
w^, and from the left end of the valve chamber by passage, d, and 
port, d-. It is always open to exhaust port, G', by port, z, passage, 
z', and passage, G. Air is admitted above the piston by means 
of the chamber, F', in the valve and the port, I, and below the piston 
by chamber, F, port, g, passage, g', and port, g^ Air is exhausted 
from above the piston by means of the port, I, chamber, F', port, 
o, passage, o', passage. G, to the exhaust port. G'. It is exhausted 
from below the piston by means of port, g^, passage, g', port, g, 
chamber, F, port, a, passage, a', passage. G, to exhaust port, G'. 
The valve and piston are each provided with two annular chambers. 
The upper chamber, K, of the piston, is in constant communication 
with compressed or live air; tlie lower, B', is constantly open to the 
atmosphère. The movements of the valve serve to cause the re- 
ciprocating movements of the piston by putting the opposing ends 
of the piston chamber alternately in communication with said 
supply and exhaust, and the movements of the piston thus cause 
the reciprocations of the valve. At the left end of the valve chamber 
is a passage, d, which opens at its lower end into the piston chamber 
by ports, d' and d^. Similar passages, and ports, W, W, and W^, 
at the right end of said valve chamber, are similarly located and 
connected. When the piston is in its lower position, the passage, 
d, is in communication with the live-air chamber, R, while the pas- 
sage, W, is in communication with the exhaust-air chamber, K'. 
The effect of such pressure and exhaust on opposite ends of the 
valve is to shift the valve to the right, and thereby cause the 
piston to rise, to close passage, d, to R, and open it through port, 
d^, to the, exhaust chamber, R', and to close passage, W, to E', 
and to open it through W to the live-air chamber, R, and thus 
again to shift the valve. This valve controls the opération of the 
piston through port, I, which admits air above the piston, and ports 
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and passages, g, g', and g^ Whicli admit air beloW the piston, plac- 
ing them alternately in coûinlUnication' with the live air and ex- 
haiist. The chamber, R, of the piston receives live ait from thé 
pipéj P", by means of igroove, m, port, v, and passage; v', and port, 
v". Thence it passes by port, W, to the right end of thè valve cham- 
ber, and by port, d', ànJi passage, d, to the left end of said chamber. 
The chamber, E', receives the exhaust air from the right end of the 
valve chamber by passage, w, knd port, w^, and from îts left end 
by passage, d, and port, d^, and is always open to exhaust port, 
G'. Wheh the valve is at the extrême left of its transverse move 
ment, it permits the livé air to pass around its chamber, F', and 
down throngh the port, I, above the piston, vi^hile the exhaust air 
belOw the piston is open to said exhaust port, G', by port, g^, pas- 
sage, g', port, g, around chamber, F, through port, a, passage, a', 
and passage, G. The piston will therêfore be driven downward, 
and the passage, d, beîn^ open to live air, K, and W to exhaust air, 
R', the valve will be again shifted to the right, admitting live 
air through the ports and passages leading to the lower end of 
the piston chamber, aûd permitting thê exhaust air to pass out 
from abbVe the piston through port, I. The claim in suit is as 
follows: 

"In the pneomatic drilU'ng tool desérlbed, and in eombitiatibii with the case 
hàvlng an inlet and exhaust port, thé 'cylinder, D, having à piston chamber 
and a valve chamber arrangea sepaïate from each other, and connected by 
means of ports and air passages, the piston, B, and valve, J, for controUing 
said piston thi^ough the médium of ^ald ports and air passages, substantially 
as and for the purpose set forth." 

The vital élément of said daim, so far as concerna the issues 
herein, is the %alve, J, for controlling said piston," etc. The es- 
sential élément of organization for the purpose of exercising this 
control, and the method in which it is exercisedj is stated in the 
spécification as follows: 

"It is nôt abSolutely neeessary thait the valve, J, should be located in the 
précise locallty shown, only so it is sépara te from the piston, B, and opérâtes 
to admit air at either endtpf the cylinder, a» set fprth. AU the ports and 
channels which 'feed live air to the différent ports of the tool eommunicate 
with the valve charriber, D', ahd by the action of the valve, J, the proper 
ports are alterhâ1:ely opened and dosed, or alternately opened to the Uve-air 
chamber and' to the exhaust ports, for the purpose of reciprocatlng said valve 
and the piston, R ?» * ♦ The ports which alternately admit compressed 
air tp the upper and lower end of said plstpn,,are also broflght.lnto service as 
exhaust ports, aetlng as feed and exhaust ports In an alternate manner." 

The court of appeals, in construing thèse statements, held that 
the Word "ei'tiiei?," in th© foregoing paragraph, meant "each," and 
that said stâtement "seems to assert that the valve must hâve, as 
its appropriatei functioU) the admission of air at the forward end 
of the piston Chainber.'' . » 

■ The aileged inîringing' tool is madeby Joseph Boyer, of St. Louis, 
iiï iaccordànce with the spécification^ ofhis patent, 'No. 549,102, 
granted.November B, 1895i The operatioîï of said tool is so elearly 
and àccurately statèd by; counsel for défendant that his language 
will be quoted later. Fois that ireàson the lettering used in Ms 
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drawings will be used in describing the construction of the device, 
which construction, so far as is essential for discussion of tlie rela- 
tion of valve and piston, is as follows: 





^ rz^r 















Two piston cliambers, T and U, of différent diameters, are fltted 
with a piston, the head of which corresponds to the upper larger 
diameter, and thé stem to the lovs'er smaller diameter, said stem 
having a shallow groove, X. Live air is admitted from the main 
inlet passage, G, directly into the lower end of said chamber, below 
said piston, by means of port, Y, passage, Y'. Above the piston 
chamber is a valve chamber containing a differential valve, J, on 
whose left hand and smaller pressure area live air is constantly ad- 
mitted from said main inlet passage, G. Live air is intermittently 
admitted to the right-hand larger pressure area, past the spring 
check valve, 0, in the chamber, N, through a port, Q, and passage, 
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P, eontrolled by the piston. The lower ^nçl of saidralve chamber 
is connected ,with the uppeUi end of the;piston chamber by means 
of the passage, L, which, by the reciprocations of said yalve, is alter- 
nately placed in communication with said main inlet, Gr, and an ex- 
haust, K. The main valve cliamber at the left of the check valve 
is connected by means of thé ipàssage, R, with the upper larger pis- 
ton chamber, through port, Ai', and with the lower Smaller portion, 
through port, S. 

The mode of opération of said tool, as described by counsel for de- 
fendant, is as follows: ' 

"Starting with the piston and valve In the position shown in Fig. 2. In 
such position, the port, L, Connecting the valve chamber with the rear end 
of the piston chamber, is in communication around the eontraCted middle por- 
tion or wàist of the valve, J, with the main Inlet pass^aKe, G, w^iile the front 
end of the large piston chamber, T, Is in communication with the exhaust 
through the port. A', passage, E, and port. S, opening into the front end 
of the smaller piston chamber, U, which latter is always in communication 
with the atmosphère through a large hole in the cylinder walI immediately iu 
rear of the chlseled sleeve or bushing, U'. The piston will theref ore be driven 
forward by the pressure of the motive fluld behind It. As the piston ap- 
proaches the forward end of Ita stroke, the front end of its stem, "V, will pass 
over and close the port, S, at the front end of the long passage, R, leading 
backward to the valve charàber, whlle the rear end of the head, W, of the 
piston, will pass forward of and uncover the port, Q, at the front end of the 
passage, P, which leads backward to the upper end of the valve chamber. 
The resuit wlU be that the motive fluid from the chamber, T, behind the 
piston, wlU pass backward through the passage, P, to the upper end of the 
valve chamber, and pressing downward upon the check valve, O, will force 
it from Its séat, and pass by it, and act upon the superlor area of the upper 
end of the main valve, J, thereby forcing the latter downward to the position 
shown in figures 1 and 3, In which position the port, L, at the rear end of 
the piston éhamber, will be In communication, around the middle contracted 
portion of the valve, with the exhaust passage, K, while Its communication 
with the inlet passage. G, wlU bé eut off by the flanged upper end of the 
valve. The pressure behind the piston, which lias been drlvlng It forward, 
will therefore Instantly eseape backward through the port, L, and exhaust 
passage, K, but the piston wlU continue its forward movement under the 
momentum Which bas been Imparted to It, At about the same time that the 
rear end of the piston uneovèrs the port, Q, and causes the shifting of the 
valve, J, just explaiUed, the front end of tlie groove, X, In the piston steih, 
V, will corne opposite ahd. uncover the port, Y', thereby plaçing sald passage 
in communication with the front end of the large piston chamber, T, through 
the port. Y, and the space around the contracted portion, X, of the piston. 
As bas heretofore been polnted ont, the passage, Y, is in constant open com- 
munication with the main inlet. G, of the tpol (see dotted Unes lu Fig. 1 of 
the foregoing cuts), so that said passage is constantly fllled with the motive 
fluid when the tool is In opération. As soon, therefore, as it has been placed 
In communlcatloil wfth the front end of the large piston chamber, In the man- 
ner just stated, the motive fluid will pass into said chamber, and exert its 
pressure agalnst the annular forward side of the piston head, W, tending 
to arrest the forward movement of the piston, and drive It backward; but 
the momentum of the piston Will carry it on forward to the position shown 
in Fig. 1, and cause It to Strike the inner end of the tool shank. The cut- 
ting or working end of the tool, Z, being in contact with the suiface of the 
work being ficted upon, it cannot be driven forw^ard any appréciable distance, 
and the contact pf the front end of the piston with the inner end of the tool 
shank will therefore arrest the forward movement of the piston and cause 
it to rebound and start baiekward. Such backward movement Is aided for a 
very short distance by th^ motive fluid admltted to the front end of the 
lai'ge piston chamber from the live-air port and passage, Y, Y', as above de- 
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scribefl, but very early in the backward mo7î3»'MiL of tbe piston tliis supply 
is eut off by the stem, V, oî tlie piston overriding and closing port, Y, and 
at about the same time the piston head, W, will pass rearward of and un- 
cover the port, A', . while the front end of the piston stem, V, will liliewise 
pass rearward of and uncover the port, S; thereby placing the front end of 
the large piston chamber in communication with the exhaust through the port, 
A', and passage, B, and port, S. Thus, as the piston approaches the forward 
end of its stroke, It uncovers a live-air port, and admits the motive fluid to 
the front end of the piston chamber, and at the same point in its backward 
movement closes sald port, and cuts off the supply of motive fluid, and at the 
same time opens an exhaust port communicating with tlie front end of the 
piston chamber. The motive fluid is thus admitted in front of the piston for 
an instant, at the front end of its forward stroke, and is then exhausted, 
both the admission and the exhaust being through ports opened and closed 
by the stem of the piston itself ." 

When tlie piston is at tiie upi)er or rear end of the chamber, the 
main inlet liA-e-air passage. G, is open through the port, L, to the 
rear or upper end of the head of the piston, and the exhaust port, S, 
is open to the atmosphère. The piston, being driven downward, 
covers said port, S, and uncovers said port, Q, which leads up to 
the right-hand chamber and check valve, thereby opening said check 
valve, and driving the main valve, J, to the left, se as to close L 
to live air, and open it to the exhaust, K; and the grooved portion 
of the stem of said piston passing down opposite the port. Y, at 
the left, opens it to the constant live-air inlet, Y'. The air, passing 
thus in under the head of the piston, tends to drive it upward, and, 
after a cushion opération as the piston passes upward, it closes said 
port, Y, and the lower end of the stem, V, uncovers the exhaust 
port, S, which is in communication by passage, E, with the trapped 
air pressure against the valve, J; thereby releasing said pressure, 
and permitting the constant air pressure on the left of said valve 
to throw it back to its original position. The main valve in each 
tool directiy controls the downward movement of the pistou through 
the médium of the ports and passages described. In complainant's 
tool the main valve also thus directiy controls the upward move- 
ment of the piston. Jn defendant's tool the inlet and exhaust passage 
below the piston do not communicate with the valve at ail, but are 
directiy opened and closed by the movement of the piston. The 
patentée says it is essential to his claimed construction of valve 
that it "opérâtes to admit air at either end of the cylinder, as set 
forth." The complainant contends that this statement shows that 
the patentée refers, not to the structure, but to the resuit of the 
opération of the valve, and that "the requirements of the spécifica- 
tion are that the valve, by reason of its opération acting directiy or 
indirectly, shall control the admission of air, or, what is the same 
thlng, effect alternately a differentiation in air pressure at opposite 
ends of the piston chamber." The mechanical fact is that the valve 
in defendant's tool opérâtes to admit and exhaust air at the upper 
side only of the piston, and by this means, in this sensé, indirectly 
controls the movement of the piston. Ootûisel for défendant says: 

"It is likewisc essential to downward movement of the piston that the ex- 
haust port below the piston shall be opened, and In defendant's tool such ex- 
haust port is opened by the piston itself at its upward stroke. Moreover, it 
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is Just as éssèritiaj to the up stroke of the piston that thé exhaust port below 
tUè piéton be elosed as that the Inlét port be opened, and such èxhaust port 
is closed In defendant's tool by the stem of the piston Itself, and not by the 
valve. If, therefore, the control of the exhaust at a given end of the piston 
chamber is to be eonsldered the controUing factor, defendant's valve does 
not control the downward movement of the piston, for Such downward move- 
ment Could not be efCeCtively produéed If the piston itself had not previously 
opened the exhaust port, for the lower end of the piston: chamber; and it does 
not control the upward movement of the piston, for suoh movement could not 
be produeed wlthout closing the exhaust port below the piston, and this is 
elosed by the piston itself." iin; 

The complainant's theory of its patent is stated by its expert as 
foUows: 

"In the device described in complainant's patent in suit, the feature of dif- 
f erentlation over prior piteumatic tools , consisted in placlng the valve in a sépa- 
rât^ chamber in the upper endof the çylinder, instead of placlng it in a cham- 
ber in the piston. The ésséntlal feature of novelty, of the Bâtes invention 
(as set forth in claim 3 of the patent) Consists in the arrangement of the valve 
and' piston Of a pneumatlc tool in separate chambers in the same incloslng 
eylinder,:iaB distinguished from thelr, arrangement in; the sa,me chamber, as 
where the piston carries the valve." 

ïhis patent is for a pneumatic drilling toôl. Defendaût bas intro- 
duced'a great number of patents) not before the' court in any of the 
former cases, which show that such a location of valve was old. 
It is (fàly necessary to Icefer to one, the Darlington Britlsh patent, 
No. 3,*66'4, which shows a pneumatic drilling apparatus having its 
valve chamber in the précise location shown in Bâtes, and con- 
nected, as in Bâtes, thrôugh portS' and passages with the live air 
and exhaust; Complainant's expert practically admîts that this 
Darlington appiaratus is substantiàlly identical with that of com- 
plainant, except that in Darlingtën the tool is connected with, while 
in Bâtes it is discônneéted from, the piston. But the prior Sergeant 
patents, >Jos. 395,082, 3,08;524, and 308,525, show such cutting drills, 
both connected and disconnected, iû a hand pneumatic drill substan- 
tiàlly liîiè thé Bâtes tool. In the Fisher Case, the court, assuming 
upon the évidence then before it that Bâtes was an independent in- 
ventor of said imprOveinents, said: "The third claim of the Bâtes 
patent describes an improvement upon its predecessor in a narrow, 
though important, particular," which improvement "consisted in 
placing the valte in a separate chamber in the upper end of the çylin- 
der, instead of placing it in a chamber in the piston." The new 
évidence in this case overwhelmingly supports the flnding that the 
said Bâtés improvenïent was a narrow ône, and effectively disproves 
the claim th&t the limiting devices were inoperative or in a nonan- 
alogous art. 

In view of thèse facts, the patentée must be restricted to the con- 
struction de^cHbed in his spécification and claim of a separate 
valve coritrolliiig the piston at each end of the çylinder, as set forth. 
The third claioi is not infringéd by a construction in which the 
valve is entirëly disconnected from the lower end of the piston 
chamber, and in which the piston independently opens and closes the 
inlet and exhaust at its lower end, and in which such opération by 
the piston is absolutely essential to the control both of the upward 
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and downward môvement. This conclusion dispenses with the neces- 
sity of a considération of tlie great utility and commercial success 
of the Boyer tool, or of its meritorious contributions furnished to 
the art, including its ingénions arrangement, of parts for cushioning 
the blow, or its devices for permitting the tool to be held in con- 
tact with the object to be worked on, or for causing a cessation 
of opération when not in use. Nor is it necessary to consider the 
évidence that the tool of the patent in suit is one of limited scope, 
never having been made or sold until after the introduction of de- 
fendant's tool, or the claim that complainant's narrow invention, 
having now been shown not to consist in the separate chamber, was 
really for a novel method of construction, whereby it might be more 
readily maintained in operative condition, and for certain other sui>- 
plemental features of construction which provide means for regu- 
lating the opération of the striker and drill. 

There is one élément, however, which should not be overlooked 
in this case. The défendant uses one only of thèse tooLs, and uses 
it exclusively for calking boilers and beading flues. The manu- 
facturer of defendant's tools is located in another circuit, and has 
manufactured and sold some 2,500 or 3,000 of thèse tools, prac- 
tically ail of which are now in use. The défendant, as already stated, 
is the mère user of a single tool. After the preliminary injunction 
was granted, complainant sent a circular to manufacturera, claim- 
ing 11,848,000 as the amount it would be entitled to reeeive from 
infringers. No reason is shown or suggested why this suit was 
not brought against the real substantial défendant. If this were a 
doubtful case, I think a court might well consider whether such a 
course might not properly raise a presumption against the equities 
asserted by complainant. Let the bill be dismissed. 



LESLIB V. TRACY et al. 

(Circuit Court, N. D. Illinois, N. D. March 26, 1000.) 

No. 25,085. 

1. Patents— SniT to Compei, Issuancb of Patent. 

In a suit brought under Rev. St. § 4915, to require the issuance of a 
patent to complainant, where the controversy is hetween two elaimants 
to priority of invention, there can be no adjudication in favor of either 
unless the alleged invention is patentable. 

2. Same— -Validity — Corn Shuedders. 

The Tracy & Platt patent, No. 557,727, for an improved corn shredder, 
adjudged void for laclv of invention in a suit brought undur Rev. St. 
§ 4915, by a complainant elaiming priority of invention, to require the 
issuance of a patent to him therefor. 

In Equity. Suit to compel issuance of patent. 

Coburn, Hibben & McElroy, for complainant. 

Peirce & Fisher and Charles E. Foster, for défendants. 
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KOHLSAAT, District Judge. On June 10, 1809, upon final hear- 
ing herein, the bill was dismissed for want of equity; the reasons of 
the court theref or being stated in the f ollowiûg oral opinion : 

"This suit is brouglit under sectioii 4915 of the Revised Statutes, by bill In 
equity praying that a decree be entered hereln requirlng the commissloner 
of patents to issue letters patent for an improvement in corn, shredders, ap- 
plication for which was filed In the patent office on June 23, 1896; the con- 
tention being that eomplainant anticipated in point of tlmé the invention 
secured to John D. Tracy and James F. Platt by letters patent No. 557,727, 
issued April 7, 1896. It Is to the Interest of both eomplainant and défend- 
ants to keep out of this record évidence as to the prior art which would tend 
to show anticipation, and the limlted amount of such évidence in the record 
Is doubtless thus explainable. However, the views of the examiner, as dis- 
clo«ed by the contents of the file wrapper, and the testimony on page 195 of 
the record concerning machines for hacltling hemp, sufficlently show, to niy 
mind, that machines for slmilar puri)oaes, using corrugated roUs, and having 
nothlng Intermediate between the rolls and the revolving cutters, saws, or 
shredders, were not new to the art. It eufflciently appeârs f rom the évi- 
dence, also, that wlien it was attempted to use corrugated Instead of smooth 
rolls, in Connection with the particular shredders in issue herein, it was found 
impracticable to use an intermediate cutter bar when wet materlal was being 
passèd tbrough the rolls. Whether the shredder teeth are one inch or one- 
sixteenth of an inch from the ïower roll, I find that it is simply a matter of 
degree, to be determined by the requirements of the différent materials to 
be passed through the machines. In either case the shredders can well be 
said to 'eut against the lower feed roll.' In view of -the prior state of the 
art appearing from the record, I do not consider the combinatipn novel, and 
theref ore flnd the daims both of Tracy & Platt and of Leslie invalid, under 
authority of Hill v. Wooster, 132 V. S. '693, 10 Sup. Ct. 228, 33 L. Ed. 502." 

Subsequently, and on July 10, 1899, at the instance of the solicitors 
for both eomplainant and défendants, the court set aside said decree 
of June 10, 1899, and ordered that the cause be reopened, with leave 
to both parties to take additional testimony, restricted to the patent- 
ability of the invention at issue, in view of the prior state of the art. 
From a careful reading of the additional record and brief s, I ani satis- 
iied that patentable invention has not been shown in the machines, as 
oonstructed by either eomplainant or défendants. When this matter 
was passed upon by the court of appeals for the District of Columbia, 
that court denied the quality of invention to Leslie's accomplishment 
of dispensing with the cutter bar, and leaving a space of one inch be- 
tween the shredder head and the lower feed roll, upon gênerai princi- 
ples of mechanics alone. In that opinion it is intimated that, were it 
not for the narrow scope to which they were conâned in reviewing the 
patent to Tracy & Platt, lack of invention would also hâve been de- 
clared in regard to the patent issued to the latter. I am unable to 
distinguish between the principle involved in Leslie's accomplishment 
and that of Tracy & Platt, in the manner in which said court of ap- 
peals reach their conclusion. To my mind, the sole function of the 
lower feed roll in both machines is simply to act as a sujjport for the 
corn fodder, thus causing the latter to resist the downward thrust 
of the shredder teeth, and, because of such résistance, to be shredded 
or torn thereby. The lower roll does not assist in such cutting, 
shredding, or tearing, in any manner, except as it affords such sup- 
port. For thèse reasons, the bill will be dismissed for want of equity. 
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THE OXOKO. 

(District Court, N. D. Illinois, N. D. March 26, 1900.) 

No. 9,140. 

Wbongfut. Death— Action fok Damages — Proxtmatk Cause. 

An hour after a collision between a steamer and a schooner, In whieh 
the latter was injured, the steamer returned and ofïered to tow the 
schooner into port, 20 miles distant. The offer was refused, and some 
hours later, the wind and sea having increased, the schooner sprung a 
lealc in conséquence of the injury, and subsequently sanls:; the master 
and two seamen being drowned. HeM, that the collision could not be 
deemed the proximate cause of their death, so as to support a Ubel by 
their administrator against the steamer to recover damages therefor, 
based on a statute giving a right of action for wrongful death. 

In Admiralty. On exceptions to libel. 

Robert Rae, for libelant. 

C. E. Kremer, for respondent. 

KOHLSAAT, District Judge. This is a libel by the administra- 
tor of the estâtes of the master and two seamen of the schooner Mary 
D. Ayer against the steamer Onoko, in which it is sought to recoyer 
for the death of said master and seamen, which occurred under sub- 
stantially the f ollowing circumstances, as set f orth in the libel : In 
the early mornihg of May 17, 1896, said schooner and steamer came 
into collision about 20 miles northeast of Chicago, in Lake Mich- 
igan. About an hour after the collision the Onoko returned to the 
schooner, and offered to tow the latter into Chicago harbor. No 
water was being made by the schooner, and assistance was refused, 
although the Onoko was requested to send a tug to the schooner 
as soon as the Onoko reached Chicago. Shortly after 6 a. m. the 
schooner sprunk a leak in conséquence of the collision. The wind 
and sea increased. Distress signais were set. One steamer came 
alongside, but refused to tow the schooner. Another steamer came 
alongside later, and did take the schooner in tow. About two hours 
later the mast of the schooner went overboard, and the schooner 
went down, in a heavy wind and sea; the master and two seamen 
being then drowned. The libel also sets forth that in a suit between 
the owners of the schooner and the Onoko, in admiralty, both yes- 
sels were found in fault in regard to the collision. While this flnd- 
ing is not strictly res adjudicata as to the master of the schooner, 
yet, as this hearing comes on upon exceptions to the libel, the state- 
ment in the libel will be taken by the court as au allégation of fact 
binding upon the administrator of the master. 

Assuming fault in both the steamer and the schooner, the ques- 
tion then arises as to the eiïect of contributory négligence upon the 
part of the master as avoiding recovery in admiralty on account of 
his death. Aside from the statutes of the state of Illinois, no re- 
covery for négligence causing death can be had. The suit must be 
based solely upon the state statute. This being the case, I am of 
the opinion that the statute must be enforced with ail its limita- 
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tions and restrictions. One of thèse .restrictions is tliat no recovery 
can be had where the plaintitf 's intestate was guilty of négligence 
contributing to the injury cansing death. On tbis question I con- 
cur in the conclusion reached by Judge Taft in the suit of Robinson 
V. Navigation Co., 20 C. 0. A. 86, 73 Fed. 883, in which view no re- 
covery could be had for the death of the master. However, it is 
not necessary, in my view; of the, case, to base the décision hereîn 
upon the question of contributory négligence per se. Under the 
allégations Of the libel, the master and seamen were chargeable with 
the duty incuinbent upon skilled and able sea.men under the par- 
ticular circumstances of this case. The steamer returned to the 
schooner an hour after the collision, and offered to tow the latter 
to Chicago,---a distance of 20 miles. At this time the crew, as a 
whole, or individually, had an opportunity to leave the schooner 
with safety to themselves. Tq my mind, their refusai or neglect to 
avail themselves of this opportunity offered by the respondent 
steamer was plainly an intervening cause, — a new agency, as it 
were, — leading to the death of the master and two seamen. At the 
time of the steamer's return, sufiflcient time had elapsed to enable 
âll persons on board the schooner to calmly inveStigate the condi- 
tions resultlng ftôm the collision. They were not caïled upon for a 
sudden decisioh ih extremis. This takes from the Collision the at- 
trfbute of beiri^ the proximate cause of the deaths sued for. The 
exceptions to the libel are therefore sustaihed upon this ground. 



THE DODE. 

(District Court, D. Washington, N. D. January 15, 1900.) 

Maritime Liens— Enporckment—JnVertention after Sale of Vbssel. 

Where à vessel bas tieen sôtt pursuant to a, decree entered after due no- 
tice rètjulrlng ail claimarits 'të a^pear, and lias been dellvered to the pur- 
chaser, and the proceeds applied to the discharge of the debts allowed, the 
sale wlU not be set asjdeto permit another claimant to then intervene and 
prove hls lien. 

This was a suit in âdmiralty to enforce liens against a vessel. On 
Hibtion by an intervening libelant to set aside a sale of the vessel 
pursuant to a. previous decree. 

Ç. D. Emery,,for libelants. 
Oorliss & McKay, for défendants. 

HAîsTTORD, District Judge. In this case, after the steamer Dode 
had been taken into custody under process regularly issued, and the 
notice required by the rules of practice, requiring ail persons claimiug 
the said vessel, or knowing and having anything to say why the same 
should not be condemned and sold, to be and appear before the court 
on a specifled day to interpose a claim, and to make their alléga- 
tions, had been given, and after the return day an «rder of default 
was taken in open court against ail persons who had not theretofore 
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intervened, and thereafter the court made an order for the sale of 
the vessel, and on the day that the vessel was sold by the marshal, 
pursuant to the order of court, on terras previously fixed by the 
court with the consent of ail the parties then before it, J. E. Gal- 
braith cornes into the case for the first time, and files an interven- 
ing libel, without leave of the court, and without having petitioned 
the court to open up the default, and without showing any excuse 
for having failed to intervene on or before the return day. In his 
intervening libel he does not show that the demand of the orig- 
inal libelant is illégal or unjust, the purpose of his intervention be- 
ing to enforce a lien which he claims for money advanced to the 
owners of the steamer to pay oiï other creditors who had liens for 
wages and supplies. Under the circranstances recited, it is too late 
for this intervener to corne in and contest the validity or regularity 
of proceedings already taken in the case. This court has been libéral 
in allowing late corners to share in the proceeds of admiralty sales 
when it appears that no injustice will be done, and the court is not 
required to exercise a doubtful power. When there is a fund in 
court, it is the purpose of the court to distribute it aniong those law- 
fully entitled to share in it, without enforcing technical rules of 
practice as to the time or manner of presenting claims, but it would 
be too demoralizihg to allow parties to introduce new claims after 
the fund has gone beyond the control of the court. It has been mled 
a number of times by this court, bj' the circuit court of appeals for 
the Ninth circuit, and by the suprême court, that an intervener in 
an admiralty case, who cornes in for the purpose of enforcing an 
independent demand in rem upon the ground that he has a lien upon 
the vessel, and whose appearance in tlie case is not entered until 
after the vessel has been released from custody, acquires no right 
against the vessel or against the sureties on a bond given for her 
release; and for the same reasons I must hold that, where the ves- 
sel has been delivered to a purchaser, and the purchase money ap- 
plied to discharge debts allowed by the court, the vessel and the 
proceeds are then beyond the reach of other creditors who might 
bave enf orced liens if they had applied in time. The motion of said 
intervener to set aside the sale by the marshal will be denied, and 
said intervener's libel will be stricken from the files. 
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THE SABÀTOGA et al. 
(District Court, D. Rhode Island. February 21, 1900.) 
, Nos. 1,044-1,057. 

1. Mahitimb Liens—Supplies Puknished on Gontract with Owner. 

By the maritime law no lien for labor or supplies furnlshed a vessel is 
presumed to arise on a contract ma.de with the owner, and to create a lien 
in such case an agreement or mutual understandlng to that effiect is neces- 
sary, and must be proved; and the rule is not difCerent where the person 
contracted with is known to be a partner In the firm which owns the 
vessel, because he Is also actlng Jn the capacity of master, It belng within 
the Power of the person fumishirig the labor or supplies to require an 
agreement for a lien, If he Intends to rely upon the crédit of the vessel.i 
a Same— TowAGE Services Rbndkrbd under Conteact. 

"Where a tug which had been employed to render gênerai towlng services 
for a partnership for an agreed sum per month was sent by the firm on a 
spécial service to bring a gênerai tow, wlthout any agre«ment as to what 
should constltute such tow, for which service an agreed prlce was to be 
paid, such service must be deemed to hâve been rendered on the personal 
crédit of the contraotors, and not to create a lien on a dredge, which, 
With two scows and other dredglng material, made up the tow, for the 
whole or any part of the towage. 
3. Same. 

A tug, contracting with ttie owners of a dredglng plant, consisting of a 
dredge and scows, to render gênerai towlng services. In connection with tBe 
dredglng opérations, for a stipùlated sum monthly, is not entltled to a lien 
therefor on the dredge. 
4 Samb. 

A tug is entltled to a lien upon a dredge for casual towlng services, ren- 
dered on request of those operating the dredge, In removlng loaded scows 
to the dumping grounds at différent times, when such service eould not 
be performed by the tugs In regular attendance, 
5. Same — Services as Inspectob of Dkedging. 

One employed by a contractor for dredglng as an Inspector, at a flxed 
salary per day, pursuant to a state law requiring the work to be done un- 
der Inspection, is not entltled to a maritime lien for his services upon a 
dredge owned and used by the contractor for the amount due hlm for serv- 
ices. 

In Admiralty. On distribution of the proceeds of vessels sold in 
proceedings to enforce liens. 

Dennis H. Sheahan, for Dennis Cronin. 
William E. Tillinghast, for James A. Potter & Co. 
Dexter B. Potter,' for Providence Dr}- Dock Co. 
Théodore F. Greene, for Providence Coal Co. 
John D. Thurston, for E^'uller Iron Works. 

De Laguel Berier, for James E. Walsh and Grafton N. Milliken. 
A. C. Matteson, for Providence Steamboat Co., Charles Pay & Oo., 
W. P. Knickerbocker, Walter S. Taft, and Thoihas Martin and others. 

BEOWN, District Judge. The rights of varions libelants to share 
in the proceeds of a sale of the steam dredge Saratoga and of two 
scows are in question. 

1 As to maritime liens for supplies and services, see note to The George Du- 
moi.s, 15 C. C. A. 679. 
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The claims of the Providence Coal Company, the Providence Dry- 
Dock & Marine Railway Company, and James A. Potter must be dis- 
allowed, under the rules of law stated by the circuit court of appeals 
of this circuit in its opinion in The Iris (Feb. 2, 1900) 100 Fed. 104, 
wherein it was said : 

"By the maritime law no lien for supplies or labor furnished a vessel is pre- 
sumed to arise on a contract made by the owner, and proof is required that 
the minds of the parties to the contract met on a common untlerstandhig that 
such a lien should be created. Neither is it suflfident that the party who fur- 
nished the labor or supplies gave crédit, so far as his own intentions were con- 
cerned, to the vessel, or would not hâve furnished them except on the belief 
that he was aequiring a lien for them." 

Each of thèse libelants dealt directly with a member of the flrm of 
Brainard Bros., knowing Mm to be one of a ûrm of contractors en- 
gagea in dredging opérations in the Pnovidence river and the own- 
ers of the dredge and sco ws. There is no évidence whatever to over- 
come the presumption of law that crédit was given the owners, and 
not the vessel. 

They contend, however, that M. F. Brainard was. the master of the 
dredge, and cite a dictum from Steplienson v. The Francis (D. C.) 
21 Fed. 715, 721: 

"When an owner is also master, supplies furnished on his order will be 
deemed furnished to him in his character as captain rather than in his charac- 
ter as owner." 

A proposition so broad cannot be accepted as a gênerai rule of law. 
The case of Thomas v. Osborne, 19 How. 22, 29, 15 L. Ed. 534, does 
not support so broad a rule. In The St. Jago de Cuba, 9 Wheat. 409, 
6 L. Ed. 122, it is said of a master : 

"The necessities of commerce require that, when remote from his owner, he 
should be able to subject his owner's property to that liability without which 
it is reasonable to suppose he will not be able to pursue his owner's interest. 
But when the owner is présent the reason ceases, and the contract is inferred 
to be with the owner himself on his ordinary responsibility, without a view to 
the vessel as the fund from which compensation is to be derlved." 

Were it proved in this case, as is not the fact, that the contracting 
partner was also the master of the scows and dredge, the libelants, 
knowing that they were dealing with a partner of a iirm which owned 
the vessels, could not secretly elect to ignore the ownership and deal 
with him solely as a master. There is some degree of absurdity in 
the supposition that one who is dealing personally with a known 
owner, and a partner in a flrm, which he can bind by an agreement for 
a lien on the vessel, should regard him as vested, not with the full 
power of an owner, but with merely a spécial authority arising from 
the presumed necessities of a vessel in her owner's absence. 

The remarks of the learned judge in Stephenson v. The Francis, 
commenting on T^homas v. Osborne, relate to such facts as existed in 
the latter case. The rule quoted above from The St. Jago de Cuba 
was held in Thomas v. Osborne not to be one that could be safely 
extended to an owner pro hac vice in command of a vessel, because 
practically this spécial ownership leaves the enterprise subject to the 
same necessities as if the master were master merely, and not char- 
terer, but the gênerai rule was expressly recognized. In the three 
100 F.— 31 
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cases before us it is apparent tàat M. F. Brainard was regarded as a 
contracter and a partner in the firm of Brainard Bros., rather than 
as having anj of the duties or authority of a master in â foreign port. 

Thèse çlaims must therefore be disallowed. 

The claim of G. N. Milliken et al. is for |750 for towage services 
rendered by their tu g the Volunteer, 

It âppears that Brainard Bros., previous to the services for which 
a lien is claimed, contracted for the gênerai services of the Volunteer 
at the rate of 11^200 per month, which included outside towing as well 
as inland towing; that while in the Providence river on this contract 
the Volunteer was engaged by M. p. Brainard to go to New York, 
and bring therefrom to Providence a gênerai tow, comprising addi- 
tions to the dredging plant to bé used in thë Providence river. It 
was nOt spéciâed of what thë tow was to consist. 

It was agreed that the tug should reeeive,the sum of $750 for this 
spécial service. I am Of the opinion that upon the évidence thèse 
services wére rendered upon the crédit of Brainard Bros., and not of 
the Saratoga. The contract was an indivisible one, for a round sum, 
to tow a gênerai tow, which, M>hen made up, consisted pf the dredge, 
two "Scows, and othér materîkl àppertainin^ to the gênerai dredging 
plant of the flrm of Brainard Bros. It cannot be inferred that the 
whçie sum waè tp be a lien upofithe dredge: It further appears that 
the contract was made by thé tUg without any référencé to any par- 
ticular vessels, and that it was not known definitely of what the tow 
was to consist. It was uûdèrstopd that the trip waè to bring on 
additions to the dredging plant already iri the Providence river. 
There is no évidence showing âny îiitention to apportion to any par- 
ti cular vessel a particular share -df thé expense. Considering the 
spécial character of the towage, the previous employment of the tug 
by Brainard Brpë., and the indivisible character ôf the contract, I am 
led to the conclusion that this,, service did not give a lien on the 
Saratoga foreither the whole or any part of the contract price. The 
Columbus, 14 €. G. A. 522, 67 Fed; 558. 

This claim, therefore, must be. disallowed. 

The claim of "W^illi^m É. Walsh &Co., owners of the tug A. J. Hoole, 
which was engaged at the rate of .|700 per mpnth for gênerai services 
in connection Tvith the dredging plant, seems to présent a state of 
facts so similar in essential features to that in The Columbus, above 
cited, that the, décision of the court of appeals in that case should be 
regarded as décisive of this claim. 

This claim will thereforebe disallowed. 

The claim of the Providence Steamboat Company for towage pré- 
sents a différent state of facts. Casual services were rendered on 
eight différent days between May 12 and October 23, 1899, at the re- 
quest of the persons in immédiate charge of the dredge, without any 
gênerai contract with the firm. This was ordinary towage service 
rendered by a gênerai towage conipany. 

Though the bjUs ihclude towage of the scows as well as service to 
the dredge, I am not prepared to hold that the removal of scows from 
the dredge to the dumping ground, and their return thereto upon spé- 
cial exigencies, when it could not be done by the regular tugs in at- 
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tendance, was not a service rendered to the dredge, especially as it 
does not appear that there was any knowledge on the part of this 
claimant further than that those in charge of the dredge requested 
that the worli be done. 

While some possible doubts may exist upon questions involved in 
the allowance of thèse claims, yet, in the absence of objection by 
any of the parties to their allowance, I do not feel called upon to raise 
thèse questions, or, without the request of counsel for any of the 
parties, to attempt their solution. 

This claim wiU be àllowed for the amount of |206. 

The claim of Walter A. Taft is for services as an inspecter of dump- 
ing. The évidence as to this claim is somewhat vague. The libelant 
testifled that he was an inspecter for the city, hired by M. F. Brainard, 
at a fixed rate per day, to oversee the dredging and dumping. It ap- 
pears also that he kept an account of the amount of work done by the 
dredge. Conceding that by a statute of the state of Khode Island the 
dredging was to be done under inspection, and that Taft was one of 
a number of designated inspectors, and as such was employed to be 
upon the Saratoga, and looked for his pay to those engaged in the 
work of dredging, I can flnd no warrant for extending to a service 
of this character the protection of a maritime lien. 

This claim is therefore disallowed. 

The following claims, to which no objection has been made, and 
which are supported by sufflcient proof, will be allowed: The crew: 
John Lundin, |57.40; Samuel Boyd, $31.54; Gteorge W. Tyler, |8.50; 
Thomas Martin, f 59.66; William Ferrett, -fGO. Miscellaneous : Den- 
nis Cronin, |377.87; Puller Iron Works, 1187.39; Charles Pay & Co., 
1146.07; W. P. Knickerbocker & Co., $98.16. 

The following libels will be dismissed, with costs: The Brown 
Dry-Dock Company for failure to prosecute; the Providence Goal 
Company; the Providence Dry -Dock & Marine Railwav Company; 
James A. Potter; G. N. Milliken et al.; William E. Walsh & Co.; 
Walter A. Taft. 
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THE PRUSSLâL. 
0istrict Court, D. Wistiington, N. D. March 10, 1900.) 

1. ADMIRALTYr-PAETIKS— ASSIGNMBNT FOK PUBPOSB OF SuiT. 

There is oo suljstantial objection to permittlng a libelant to maintain a 
suit in rem In hls own name, on a daim asslgned to hlm for that pur- 
pose, for the lieneflt of his àssignor, wliere he also bas a cause of action 
iU his own riglït wMcb he intends to prosecute, arislng out of the same 
facts, and to be tried In part on the sarùe évidence, so that there will be 
a saving of expénse in trying the two cases together. 

2. Sbipping— Delay in Delivbry of Cargo. 

Promptness in the transportatiqn of marchandise is a substantial condi- 
tion of a contract of afCreightment, and where shipowners fail to deliver 
cargo within thç time reasonably necessary to make the voyage, and the 
delay Is not due 'tb' stress of tveather or any of the causes for which they 
do not assume liabillty, they are ilable to the shipper for losses resultlng 
to hini from sueh delay, although no time for delivery was fixed by the 
bill of lading. 

3. àsSI&KMBlJT OF CaPSE OF ACTIOK— ValIDITÏ— COI/LATERAL AtTACK. 

,:The validity of an assignment of a cause of action by a corporation 
çannot be oollaterally attacked on the groùnd of alleged téchnical irregu- 
laritles in thé proçeedings of the corporation by the défendant in a suit 
thereon by the assignée, where no objection is made by the corporation 
or Its stockholders. 

4. ShippIng— Brbach: ôp Conteact oF Affrkightmbnt— Right of Action. 

Where, by a'irt>ntract for the sale of lUtober to be.delivered at a dis- 
tant port, a part of the priée was to be pald on delivery, and on shlpment 
pf the iumber a bill of lading w&s issued, by the terms of whlch delivery 
was to be made to the consignor or order, and such bill was forwarded, 
" T^itli à draf t for the priée àttaehed, whlch wàs not -pald by the purchaser, 
and the Iumber was therefore not dellvered to hlm, heinéver beeame the 
owner of the, consignment, so as to sustaln any contract relation with 
the carrier wplch w'ould support a suit in rem agalnst the vessel for a 
breach of the contract of affrèightnient contained In the bill of lading. 

Suit in rem against the &Mp Prussia tb recover damages for de- 
lay in carrying and delivering a shipment of horses, hay, and other 
merchandise from Seattle to Skagway; also upon a second cause 
of action to recover damages for breach of a contract for the sale 
and delivery at Dyéa of 200,000 feet of Iumber. Decree for libelant 
on first cause of action. Dismissed as to second for want of juris- 
diction. 

Fred H. Peterson, J. T>. Jones, and Alfred Battle, for libelant. 
Gorham & Gorham, for claimant. 

HAKFORD, District Judge. The first cause of action is upon a 
contract of aftre'ghtment. As to this I find that the flrm of Barne- 
son & Chilcott, in the capacity of loading brokers for the ship Prus- 
sia, on February 14, 1898, entered into a contract with one Koberts 
for the transportation on the Prussia of from eight to flfteen horses, 
and a quantity of hay, oats, and other merchandise, and four pas- 
sengers, from Seattle to Skagway. Forty dollars on account of 
the freight was paid on that day, and a receipt was given cmitain- 
ing an agreement fixing the rate to be paid for freight, providiiiiî 
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tliat the passengers were to be carried free, and stipulating that 
the ship was to sail on or about February 17th. It was under- 
stood by the parties that the ship was to be towed ail the way from 
Seattle to Skagway. It was also well understood that time was im- 
portant. In January and February, 1898, there was a rush of peo- 
ple to the Yukon river mining districts, via the Seattle-Skagway 
route, and there was great demand at Skagway for horses to haul 
freight over the mountains on sleds before the snow melted. It 
is shown by the évidence that during the sledding season a team 
could haul many times the weight that two horses could pack on 
their backs after the snow melted, and that during the rush each 
horse could earn for his owner from $20 to |30 per day, and Mr. 
Eoberts was taking horses there to use in that business. He also 
included in his shipment 10 tons of hay, in excess of what he re- 
quired for immédiate use for his own teams, which he expected to 
sell in Skagway at a good profit. In making his contract, Eoberts 
relied upon représentations made to him by Barneson & Chilcott's 
clerk in their office, to the effect that the largest and best tug would 
be secured to tow the Prussia, and that said vessel would deliver 
lier cargo at Skagway as soon as any other ship could deliver it 
there. The ship was not ready on the day appointed for her de- 
parture, and the trip was unexpectedly delayed by storras which pre- 
vented ail the tugs which wej'e available for the service from com- 
ing into port. On February 21st, Roberts delivered eight horses 
and his other property to the ship, and accepted a bill of lading 
containing a contract for the transportation service, which did not 
specify any date for the departure or arrivai of the ship or the 
time allowed for the voyage. The ship remained in Seattle waiting 
for a tug until the 24th, and was then taken by a small tug to Port 
Townsend, where she remained until March 5th. She was also de- 
layed on her passage north by a barge loaded with lumber being 
towed by the same tugboat, and by other causes which are not 
fully explained in the évidence, so that she did not reach Skagway 
until the evening of March 16th, being delayed altogether at least 
14 days after the date of arrivai contemplated by Mr. Roberts at 
the time of placing his property on the ship. By being deprived 
of the use of his horses at that particular time, Mr. Eoberts suf- 
fered a loss approximating f200 per day, and substantially ail his 
anticipated gains from his adventure, as the season for profitable 
use of horses terminated about the time that his horses were in 
condition fit for use, which was not until several days after they 
were landed, on account of the bad effect of their long confinement 
on shipboard. He also suffered a loss on the hay which he had 
for sale by the décline in market value of hay at Skagway. How- 
ever, I flnd, from undisputed évidence in the case, that Mr. Eoberts' 
hay was not first quality, and it would not hâve been readily sal- 
able at the highest price if the vessel had made the trip on time. 
I find, also, that the market was afïeeted by the other consignments 
of hay on the same ship, and there would hâve probably been a 
décline in the market price of hay on arrivai of the ship, if she 
had not been delayed. Eoberts paid the balance of the freight 
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charges ;^iidep protest, and then disposed of his torses and other 
property io ijîie best advantage. For the sake of economy in the 
cost of Ijtigation, Mr. Boberts made a T^ritten assignment of his 
daim for. damages to the libelant, for the express purpose of au-' 
thorizing îiim to sue upon it in connection with another claim 
for damages. (;>f a similar nature against the saine ship, which he 
was intending to prosecute. 

At the threshold of this case, I am required to consider and pass 
upon exceptions which the çlaimant has interposed denying the right 
of an assignée to maintain a suit in rem to recover damages for the 
breach of a contract, and it is especially insisted that the libelant 
is not the real party in interesj, but is simply a volunteer, prosecut- 
ing the case in, Iiis own name.for the beneflt of the assigner. Courts 
of admiraity are not favorably inclined towards the practice of car- 
rying. on litig^tipn in the name of a party whose rights are not in- 
volved, but who, appears as a mère volunteer to conduct litigation 
in his own name for the beneflt of some one else. Kerertheless, in 
a case like thisj where the libelant has a cjaim in his own right 
arising from,.the same facts, and to be triçd in part on the same 
évidence, so that there will be a saving of expense by trying the 
two cases together, there appears to be no substantial ground for 
objecting to an assignment of one cause of action to a party hav- 
ing a deflnite purpose to bring suit upon a différent cause of ac- 
tion, which hei daims in his own right. In the case of Fretz v. 
BuU, 12 How, 466, 13 L. Ed. 1068, the suprême court of the United 
States held that in a case in which the libelants bave an interest 
in the suit, and the same state of facts entitle othçr persons to re- 
lief, there can be no substantial objection tp an assignment by such 
other persons of, their daims, afld the prosecutipn of.the case by one 
person for the beneflt of the assignors as well as for his own beneflt. 
On the authority of this décision by the suprême court, I overrule 
the claimant's exceptions to the flrgt cause of action. 

The principle seems to be well settled, by numerous décisions of 
the highest courts of this country, that promptness in the trans- 
portation of merchandise i,s ,the life of trade, and therefore carriers 
are held to strict performajRce of their engagements. As Mr. Bob- 
erts did not deliver his property to the ship until sèmerai days after 
the time origipally designa,ted for departure of the Prussia from 
Seattle, I hold fhat he waived his right to insist upon the letter of 
his original contract as to the time for the voyage to begin, and 
the bill of lading which heaccepted does not specify any date upon 
which the carrier agreed that the voyage should begin or the prop- 
erty should be delivered at its place of destination ; but the agents 
of the owners, by making the contract with Boberts, and by re- 
ceiving the property for transportation, took upon themselves the 
burden of securing the neceesary motive power to prosecute the 
voyage without delay. They entered into the contract voluntarily, 
and whatever loss necessarily reaulted from their inability to per- 
f orm their contract should properly f ail upon the principal party for 
whom they were acting. Thomas v. Eailway Co. (C. C.) 63 Fed. 
202; Sanders v. Munson, 20 C, C. A. 581, 74 Fed. 649. 
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I consider that it was a substantial part of the agreement for 
whicli Eoberts paid his money that tlie vessel should be dispatched 
promptly after his horses and other freight were taken on board, 
and that unless prevented by stress of weather, or other misfor- 
tunes for which shipowners do not assume liability, the property 
should be transported and delivered at Skagway within the time 
reasonably necessary for making such a voyage by a vessel of the 
class to which the Prussia belongs. 5 Am. & Eng. Enc. Law (2d 
Ed.) 244; The ISIiagara v. Cordes, 21 How. 22, 16 L. Ed. 41; Rail- 
way Co. V. Hall, 14 G. G. A. 153, 66 Fed. 868. 

I consider, also, that this contract was not kept. On the con- 
trary, there was delay of at least 14 days, not due to any of the 
causes which exempt the ship and her owners from liability, dur- 
ing which time Mr. Eoberts' loss, by being deprived of the use of 
his horses, amounted to $2,800. Allowing |300 for possible losses 
by accident if his horses had been landed in time, it appears with 
reasonable certainty that the net amount of his losses caused by the 
delay amounts to f2,500 in the value of the use of his horses. I 
find, also, that he suffered a loss by décline in the price of hay of 
|15 per ton on the 10 tons which he intended to sell at Skagway, 
making the total amount of damages on the flrst cause of action 
$2,650, for which amount, with costs, a decree will be rendered in 
favor of the libelant. 

The second cause of action is based upon the foUowing written 
contract : 

"Contract of Affreightment. 

"Bameson & Chilcott, party o£ the fii'st part, hereby agrées with the Lynn 
Canal Commercial Company, of Dyea, Alaslsa, parties of the second part, to 
(leliver to them on the ship Prussia, to leave Seattle on or about the 15th day 
of Fehruary, the following spécification of lumber: * * * ïhe above to be 
a good grade of second-quality lumber. For and in considération of the lump 
sum of $4,000.00, covering cost, freight, Insurance to the value of $4,000, 
and. wharfage charges at this end, and to be delivered at ship's tackles at the 
port of Dyea, Alaska, or as near as the ship can safely lie afloat. The con- 
ditions of this contract are that the Lynn Canal Commercial Co. shall pay the 
sum of $2,000.00 cash on signing same, and balance, the sum of $2,000.00, 
they shall give their draft for, attached to ship documents, to be paid on ar- 
rivai of ship at the aforesaid port of Dyea. Ail of the above conditions aie 
hereby agreed to by both parties of this contract, and we herevvith sign our 
uames this 2d day of February, 1898." 

This contract was signed by Barneson & Chilcott, and by the Lynn 
Canal Commercial Company, by its président, J. D. Jones, the libelant. 
In fulfillment of the contract, the Port Blakely Mill Company, the 
claimant in this case, by request of Barneson & Chilcott, placed the 
lumber contracted for on board the ship Prussia, and a bill of lading 
was issued to the Port Blakely Mill Company containing a contract 
for the carriage of the lumber to Dyea, and to be delivered there at 
the ship's tackles, "unto order or assigns, freight on the same having 
been paid." The contract was negotiated by the libelant, and at the 
time of signing it he paid to Barneson & Chilcott $2,000. On arrivai 
of the Prussia at Dyea, the draft for |2,000, provided for in the con- 
tract, was presented to Mr. Jones, acceptance was refused, and it bas 
not been paid, and the lumber was not delivered. There is a conflict 
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in the testimony as to the reason assigned by Mr. Jones for nonac- 
ceptance and nonpayment of the draft. On tlie part of the claimant 
évidence has been introduced tendîng to prove that the libelant as- 
signed his inability to pay the full amount as his reason. There is 
a prépondérance of the évidence, however, and I flnd the fact to be, 
that acceptance was refused because the libelant claimed to hâve 
been dainaged by delay in thé arrivai of the vessel. The libelant 
sues as assignée of the Lynn Canal Commercial Company. The 
validlty of the assignment by that corporation is disputed, but on this 
point I hâve reached the conclusion that technical irregularities in 
the proceedings of the corporation, if there were any, do not make the 
transaction void, nor voidable, nnless taken advantage of in a proper 
Avay by the corporation itself, or its stockholders or creditors. The 
claimant is in no danger of being prejudiced, and it cannot raise a 
collatéral issue, and require the court to adjudicate questions affecting 
the rights of parties who are not before thé court. There is a serions 
contention between the parties as to whether Karneson & Chilcott 
made the contract as principals, or merely as agents of the Port 
Blakely Mill Company, but, as I hâve reached a conclusion which 
makes this question immaterial, I will not discuss it. 

Corning, now, to the main question, as to the right of the Lynn 
Canal Commercial Company or its assignée to maintain a suit in rem 
for damages resulting from a breach of the contract by delay in the 
delivery of the lumber, it is important, in the tirst place, to détermine 
the nature of the contract. It is styled "Contract of AfEreightment,'' 
and the case has been tried on the part of the libelant upon the theory 
that the ship is liable for delay in performing a contract for the 
transportation of property of the Lynn Canal Commercial Company, 
and the libelant assumes in the argument that said company was the 
consignée and owner of the lumber, and contends in the argument 
that the title to the lumber passed at the time of its shipment. It is 
ttue, as a gênerai proposition, that when merchandise has been sold 
to a purchaser at a distance its delivery to a carrier, consigned to the 
purchaser, is a légal delivery, and the transfer of title is thereby com- 
pleted, and that the carrier from the time of receiving the shipment, 
and not the consignor, stands obligated to the consignée for any loss 
or injury to the merchandise or delay in its transportation, 1 Pars. 
Cont. (7th Ed.) *533; The Sally Magee, 3 Wall. 451-460, 18 L. Ed. 197; 
Lawrence v. Minturn, 17 How. 100, 15 L. Ed. 58. But to hâve the 
effect of a constructive delivery, or to constitute the carrier an agent 
of the purchaser, the merchandise must be in fact consigned to the 
purchaser, so that the carrier will be authorized to deliver the same 
to him on arrivai at the place of destination, on receiving payment of 
the freight, and under no obligation to hold the property for the con- 
signor. 2 Pars. Cont. <7th Ed.) *291, *292; De Wolf v. Harris, Fed. 
Cas. No. 4,221. Notwithstanding its caption, the body of the written 
contract shows that, instead of being a contract of aflreightment, it 
is a contract for the sale of lumber. By the terms of the agreement, 
the purchaser was bound to make full payment of the contract price 
before delivery, and the place of delivery and the manner of making 
the final payment are specifled. It is theref ore inconsistent with the 
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terms of the contract for tlie libelant to claim a delivery of the lum- 
ber, in such a way as to pass the title, at the place of shipment. The 
bill of lading for the lumber is a proper instrument for carrying ont 
the intention of the parties as expressed in the written contract for 
sale of the lumber. In commercial law, a bill of lading is légal évi- 
dence of title to property in transit, and the rights of the parties may 
be governed bv it terms. 4 Am. & Eng. Enc. Law (2d Ed.) 546; 
Shaw V. Eailroàd Co., 101 U. S. 557-567, 25 L. Ed. 892. If the docu- 
ment spécifies that the merchandise is to be delivered at the place of 
destination to a consignée named, it will be the duty of the carrier 
to deliver to the person named as consignée. If the document spéci- 
fies that delivery is to be made to the holder, a mère delivery of the 
bill of lading will be effective to transfer the title, and the carrier 
will be bound to require production of the bill of lading, and to deliver 
the merchandise to the holder, and to no one else. If the bill of 
lading contains the name of the consigner, and spécifies that the prop- 
erty is to be delivered to order, and is sent forward attached to a 
draft, the carrier will not be authorized to deliver the property if the 
drawee refuses to accept the draft. Grove v. Brien, 8 How. 429, 12 
L. Ed. 1142, and note; National Bank of Commerce of Boston v. 
Mer chants' Nat. Bank of Memphis, 91 U. S. 92-105, 23 L. Ed. 208. In 
this case there could not be a lawful delivery of the lumber until the 
draft was paid. Therefore the Lynn Canal Commercial Company 
never became the owner of the lumber, and there is no contract rela- 
tionship between that company or its assignée and the carrier. In 
receiving and transporting the lumber the carrier in this case was the 
agent of the Port Blakely Mill Company, consignor of the lumber, and 
the only contract for which the ship became liable is the contract con- 
tained in the bill of lading, to which the Lynn Canal Commercial 
Company is not a party. That company never did hâve any right to 
enforce it, or to collect damages for its violation, because the docu- 
ment never came into its possession. If the contract for sale and 
delivery of the lumber lias been violated, the remedy of the purchaser 
is in a personal action for damages against the vendor, and whether 
Barneson & Chilcott or the Port Blakely Mill Company is in fact the 
principal contracter is immaterial in this case, because the contract 
is not a maritime contract, and this court, as a court of admiralty, 
bas no jurisdiction of £iny suit which can be founded upon it. I 
therefore direct that a decree be entered dismissing the second cause 
of action, for want of jurisdiction. 
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THE NORTH PACIFIC. 

(Circuit Court of Appeals, Nlnth Circuit. February 5, 1900.) 

No. 513. 

Mabitime Liens— Supplies — Effkct op Charter. 

Tlie terms of a time charter of a steamer contained pTovlsions indieating 
tliat the venture was to some extént a joint one between ttie owner and 
charterers. The owner, who was a member of a firm of shipping agents, 
was to sell the ticlsets for passage on the contemplated voyages, and his 
flrm were advertised: as agents for the vessel. The office of the charterers 
was also wlth such firm, with nothing to Indicate that the business was 
Separate- Heldi, that one furnishing to the vessel necessary supplies for 
the voyage on the order of the master, without either actual or constructive 
notice of the charter, was entitled to a lien on the vessel therefor, although 
by the terms of the charter such expansés were to be paid by the char- 
terer.i 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 

G'orham & Gorham, for appellants. 
Metcalfe & Jurey, for appellees. 

Beforë aiLBEKT, ROSS, and MOEiROW, Circuit Judges. 

ROSS, Circuit Judge. This was a libel brought by C. F. Meyer, 
F. H. Hardwick, and J. Eoberts, asco-partners doing business under 
thefiTOi wainie of C. F. Meyer & Co., against thp steamer, IjiTorth Pacific, 
an Aoierican vessel, for ship chandlery and supplies aljeged to hâve 
been furnished by them,, at the request of her master, while lying at 
the port of Seattle, state of Washington,- and of which the steamer 
is alleged to haye been ïq; ceed, àpd without which, it is alleged, she 
could not proceed on her; voyage., The vessel was at the time under 
charter; tJie charter party having:beeiî ^xecuted January 29, 1898, 
between Jol^n Barneson, W. Mann, and A.,W. Horne, as owners of the 
steam^hip, and parties of the flrst part, and Arthur Gamwell, C W. 
Thuringei;,j^nd Tracy H, Robertson, as charterers and parties of the 
second part, f ;Barneson aftgrward», £^nd hefore the furnishing of the 
supplies iibiy i the libelants, becanae sole, owner of the boat. The 
chartering waei for the period of four nipnths, to commence on or 
before February 28, 1888, and was for voyages between Seattle and 
the ports of Puget Sound and certain Alaskan ports. The charter 
party contained, among other conditions, the foUowing: 

"(3) The said parties of the flrst part do engage that the sald vessel, In and 
during said term, shall be tight and stanch for such a voyage or term [as above 
stated], and shall be well fltted and tackled when dellvered. It being under- 
stood that the parties of the second part talie sald vessel as she is at présent; 
parties of the first part agreeing to put In surface condenser, and such machln- 
ery as is now contracted for by them. It belng understood that there are three 
boats and one life raft, ail to be delivered with the vessel, In condition sufflcient 
to pass the inspection of the United States inspectors." "(8) The said parties 

1 Aa to maritime liens for services and supplies, see note to The George 
Dumois, 15 C. C. A. 679. 
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of the second part do further engage to pay to the said parties of the flrst part, 
or their agent, for the charter or treight of said vessel during the term afore- 
said, in the manner following; that is to say, at the rate of seven thousand 
dollars, gold coin of the United States, per month, payable monthly in advance, 
— money payable in cash, without discount, at Seattle, Washin^on, as fol- 
lows: ïhree thousand dollars to be paid hy said second parties to said flrst 
parties iipon the exécution and delivery of thèse présents; and the further 
payaient of four thousand dollars by said second parties to said first parties 
upon the delivery of said vessel to said second parties at Seattle as herein 
provided; and thereafter, thirty, sixty, and ninety days after the delivery of 
said vessel to said second parties, the sum of seven thousand dollars to be 
paid by said second parties to said flrst parties. (81/2) It being understood. If 
the balance of |4,ÛOO of flrst payment is not made upon the delivery of the 
vessel, then the said first parties shall retaln the sum of $4,000 from proceeds 
of sale of ticliets, ail of which is to be left with flrst parties. (9) It is under- 
stood aDd agreed that said parties of the second part shall, at the termina- 
tion of each trip at Puget Sound, pay ail wages of crew (including captain, 
at $150 per month, and first engineer, at $1*25 per month, who are to be 
named and fumished by said parties of the first part, and both of yfhom shall 
be satisfactory to and approved by the second parties), and ail port charges from 
the date this charter commences, and to furnish ail necessary ballast, provi- 
sions, fuel, oil, rags and wasle, water, lights. etc., and ail running expenses, 
towage, wharfage, pilot charges, stevedore charges, etc., during the continu- 
ance of this charter. (10) Should said vessel, during the continuauct! of this 
charter party, in conséquence of disaster from périls of the sea or accidents to 
boilers or machinery, be compelled to put into auy port or ports for repairs, 
ail expenses arising therefrom to be borne by said parties of the flrst part; 
nor shall any claim be made on said parties of the second part under this char- 
ter party for the time from when said vessel bears away for said port or 
ports of repair until the voyage (as contemplated uruler this charter party) is 
again resumed; but should, at any time, the vessél's boilers require to be 
cleaned or blown out, the master of said vessel to be allowed to hâve the same 
done while said vessel is loading, but free of any cost or expense to said par- 
ties of the first part. The acts of God, périls of the sea, barratry of the master 
and crew, enemies, pirates, thieves, arrest and restraint of princes, nilers, and 
people, collisions, stranding, and other accidents of navigation excepted, even 
when occasioned by the négligence, default, or error in judgment of the pilot, 
master, mariners, or other servants of the ship owners." "(14) It is under- 
stood and agreed that said parties of the second part shall bave the privilège 
of making such improvements for passengers or cargo or [as] they may de- 
sire, at their own expense; also, to hâve the privilège of extending bun- 
kers, and otherwise providing .said vessel with necessary eqiiipment not now 
on her, for the carrying of passengers; and said second parties agrée to fur- 
nish any additional life rafts, boats, life buoys, or life preservers which may 
be required, ail at their own cost and expense; but ail such improvements 
and aequiring of additional equipment as aforesaid shall be subject to super- 
vision and approval of the master of said vessel; such improvements and 
additional equipment to be taken by said first parties at the expiration of 
this charter at a valuation of flfty per cent, of flrst cost." "(17) The said 
parties of the second part agrée to save and hold harmless the said vessel 
and said parties of the first part from ail ciaims for accidents of any kind to 
cargo, and from ail ciaims for accidents to, or loss of life of, crew or passen- 
gers, or from any ciaims, demands, and expenditures that may be incurred 
and contracted for and on account of said yessel by said parties of the sec- 
ond part or their représentatives, except as hereinabove provided, and, upon 
the termination of each trip at Puget Sound, to deliver to said flrst parties 
receipted vouchers of ail expenditures incurred and [or] discharged up to 
that date, in default of Which on the part of said second parties the sàid par- 
ties of the flrst part are to hâve the option of Immediately canceling this 
charter." "(19) In the èvent of any vessel being salved by said steamer 
dunng the terms of tiiis charter, the proceeds to be mutually divided between 
both parties to this charter party. (20) For the faithful performance of the 
coyenants in this charter to be kept and performed by said second parties, 
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they jhereby agrée to put up in the liands of said; parties of the flrst part a 
deposit <?f seven thousand dollars, to. be retained b^ said flrst. parties during 
tUe teïB» olithis cliarter, and until the return of said vessel to said flrst par- 
ties at the expiration of this charter, as. herein provided, free and elear of ail 
liens, claims, and demands of whatsoever kind arising from the opération 
of said vessel by said second parties,; said deposit to be made as follows: 
Upofl the exécution and delivery of thi^ charter party the parties of the sec- 
ond piart hereby agrée to place in the hands of said flrst parties ail of tlie 
tickets for the transportation of passengers on said vessel to Alaska, to be 
by said flrst parties surrendered and delivered to the order of said second 
parties upon the payment of the passage money therefor, at not less than 
existihg rates for a single passage from Seattle to Alaska; and said parties 
of the flrst part are to retalE said passage money derived from the sale of 
said tickets until the amount thereof reaches the sum of seven thousand dol- 
lars, which said amount said flrst parties are to retaln during the continu- 
ance of this charter as a spécial deposit for the faithf ul performance of 
this charter by said second parties; and, upon the amount derived from the 
sale of said tickets reaching the sum of seven thousand dollars, then said 
flrst parties are to deliver to said second prrties ail the remainder of said 
tickets for their exclusive disposai, and in the event of said second parties 
being unable to pay the charter money in cash, as herein provided, thirty days 
af ter the delivery of said vessel as af oresaid, then said second parties are 
to hâve the privilège of plaçing with said: flrst parties ail of their tickets 
for tbe transportation of passengers froto Seattle to Alaska, to be by said 
parties delivered upon the order of said second parties upon the payment of 
the passage money therefort at not less than existing rates for a single pas- 
sage; said flrst parties to keep and retain aJl of the money 8 derived from 
the sale of said tickets until the same bas reached the sum of seven thou- 
sand dollars ($7,000), the amount due as charter money thirty days after 
the commencement of this charter, with slmilar privilège for the payment 
oï the charter money at the expiration of sixty days and of ninety days from 
the commencenient of this charter; in each instance it being understood 
that said flrst parties are to return ail tickets to said second parties, for 
their exclusive disposai, when the amount of the sales shall reach the sum 
of seven thousand dollars; but in each such instance at least seven thousand 
dollars must be realized from the sale of said tickets on or before thirty, 
sixty, and ninety days, respectively, from the commencement of this char- 
ter; otherwise, this charter party to be forfeited at the option of said parties 
of the flrst part." 

From tjiese provisions it is apparent that the instrument did not 
constitutè a purely time charter. In truth, it seems in sonie respects 
to hâve been a sort of joint venture between the owners and the 
charterers. For example, it is provided by the nineteenth article 
that, in the event of the salving of any vessel by the steamer during 
the term of the charter, the proceeds should be "mutually divided be- 
tween both parties to this charter party." And that the instrument 
contemplated that the owners should retain, during the term of the 
charter, supervision and control of the vessel, to some extent, is shown 
by the provisions to the elîect that the charterers should hâve the 
privilège of making improvements and additions to the boat, which, 
however, were to be under the supervision and subject to the ap- 
proval of the inaster, who, together with the flrst engineer, was to 
be named and furnished by the owners, although paid by the char- 
terers, and by the further provision that ail of the tickets for the 
transportation of passengers should be placed with the owners, and 
the proceeds of the sale of the same retained by them, not only 
until the full amount of the charter money should be paid, but until 
an additional sum of $7,000 should accumulate therefrom in their 
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hands as security for the return of the vessel to the owners free 
and clear of ail liens, claims, and demands of whatsoever kind aris- 
ing from the opération of the vessel by the charterers. This last 
provision, together with the provision to the effect that at the ter- 
mination of each trip at Puget Sound the charterers should pay the 
crew, including ail "running expenses," etc., seems to indicate that 
it was contemplated by the parties to the instrument that the char- 
terers were to conduct the voyages, in part, at least, upon crédit. 
It is not claimed that the libelants had any constructive notice of 
the charter party, and although Barneson, in his testimony, states 
that he gave Meyer, one of the libelants, and Chilcott, in his testi- 
mony, States that he gave Pingree, the soliciting agent of the 
libelants, actual notice that the steamer was under charter, and 
that the charterers had to supply her with necessaries, those state- 
ments are speciflcally denied by Meyer and Pingree. We think the 
circumstances of the case not only conflrm the testimony on behalf 
of the libelants in that regard, but are also of opinion that the cir- 
cumstances were such as not to put the libelants upon inquiry as to 
the charter party or its tenus. The prépondérance of the évidence 
is to the effect that Barneson himself ordered the 300 life preservers, 
constituting the flrst item of the libelants' bill of supplies. Prior 
to the furnishing of any of the supplies by the libelants, it appears 
fhat Barneson had become the sole owner of the steamer. He was 
a member of the flrm of Barneson & Chilcott, shipping agents at 
Seattle, which flrm was advertised as agents for the steamer North 
Pacific. In the inner office of that flrm, and within a few feet of 
the desks of Barneson and Chilcott, Gramwell, one of the charterers, 
had a desk, over which was a sign reading either, "Office of the 
Steamer North Pacific," or, "Office of the North Pacific Company." 
There was, so far as appears, nothing in the surroundings to indi- 
cate that Gamwell was conducting any business for this steamer, 
or any otlier business independent of the flrm in whose private 
office he was. It was to this office of Barneson & Chilcott that the 
libelants sent their soliciter to get the business of supplying the 
vessel. Chilcott referred him to Gamwell, and Barneson admits 
that he also spoke to Gamwell in behalf of the libelants. Most of 
the articles were ordered by the master of the steamer North Pa- 
fific directly, or through the engineer, and ail of theni for which 
the decree of the court below was rendered were received by him 
without any actual notice to the libelants of the charter party; and, 
the circumstances of the case being such as not to put the libelants 
upon inquiry as to its existence, we think the judgment should be 
affirmed. It is so ordered. 
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THE SOUTH PQIÇ.TLAND. 

McÇÀLiilN T. m; seller & Ç6. 

(Circuit Court of Appeals, Ninth Circuit. Febi:uary:5, 1900.) 

; ;■ ' No. 550; ■ 

Màbitime Liens— Equipmînt. 

Under 2 BalIlnger'S Ann; Codes & St. Wàsli. § 5953, which gives a lien 
on a vessel for equipment fumished In tliat stàte at the.request of lier 
owner, master, or fflg^nt; and provides tliat every person 'ihavlng charge in 
whole or in partof th,e • * « equipjnent of any vessel shall be held 
to be the agent 6t' thé owner," one who furnished riecessary equipment 
for a steamer at thé rêqùest of the agent of a corporation claiming to be 
a part owner, and which was in possession under a contract for her opér- 
ation on joint account, by the ternis Of •yvhich the corporation was to be- 
copie the owner when the owner's sha^e o( the eanjlngs reached a specl- 
fléi Bum, is ehtltléd to a lien therëfor, which may be enforced In ad- 
mii-alty, where It wàs expressly' àgreed that crédit was given to the 
vessél. •' ^ ■■■ 

Appéalfrom thç Circuit pourt of the United States for the North- 
ern Division of the District ofWashiQgton. 
Libel by M. Seller & Co., a corporation. 

Metcalfe & Jurey, for appellant 

Haroild Preston, E. M. Garr, and lu: C. Gilman, for appellee. 

Before GILBERT, RO^is, and MOKRPW, Circuit Judges. 

GILBERT, Circuit Judge. The appellee, a corporation doing busi- 
ness at Seattle, Wash., libeled the steamship South Portland on ac- 
count ofmaterial furnished at Seattlei for her equipment, amount- 
ing to $1,940.55, and for loss of. certain merchandise shipped by the 
appellee lon said, steamship on her voyage from New York to Seattle, 
amountingto f 79.20, On December 23, 1897, the steamship was 
owned by. W. H* Walsh, and James McCaldin was the manager 
for the owner» Sh,e was registered at the port of New York, and 
remains sb registered. On that date; McCaldin, as manager, en- 
tered into a written agreement with; the Boston & Alaska Trans- 
portation Company, a corporation created under the laws of the 
state of Maine, whereby he agreed to sell the ship to said corpora- 
tion upon: terms and conditions which are substantially as follows: 
First. ;TÇhe,owners agreed at itbeJrOwn expense to change and make 
suçh aWerations and additions to the ship as to increase her passenger 
aceoimœodation, which was then 60, to not less than 20O, and to 
man and store the ship with ail the stores and supplies necessary 
for her voyage from New York to Seattle. Second. The corpora- 
tion was given the right to ship on the voyage from New York to 
Seattle ail freight which it might désire to ship. Third. Upon de- 
livery of the ship at Seattle to the corporation, the latter was to 
take charge of "and pay ail expenses of running the same, not in- 
cluding damages for accidents, or expenses other than those nec- 
essary to keep the vessel in proper repair, and thereafter the said 
steamship shall be sailed or run on the joint account of both par- 
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ties in the business of transporting freight and passengers between 
Seattle and Alaskan ports" ; one-third of the gross receipts of said 
business to be paid to the owners on account of the purchase money 
of the steamship ; the other two-thirds to belong to the corporation. 
Fourth. That ail business, after delivery, should be transacted ex- 
clusively by the corporation; ail earnings to be receiyed and dis- 
bursed by it. Fifth. When the gross payments made by the cor- 
poration to the owner should amount to $75,000, the vessel was 
to be transferred to the corporation, but, upon its failure to pay 
the purchase price before a day named, the contract should be ter- 
minated, and the interest of the corporation forfeited; and until 
transfer of title the owners should keep the vessel in good order 
and repair, the reasonable wear and tear thereof excepted. After 
the arrivai of the ship at Seattle, the altérations having been made 
so as to increase her passenger accommodations as agreed upon, 
the Boston & Alaska Company proceeded to furnish her with the 
additional equipment thereby made necessary. Its purchasing 
agent, together with the ship's purser, solicited the appellee to fur- 
nish such equipment, and the former informed the appellee that the 
Boston & Alaska Company were part owners of the ship, and were 
the ship's agents. The appellee offered to furnish the desired equip- 
ment, but only upon the crédit of the ship. This was agreed upon, 
and it was further stipulated beween the appellee and the corpora- 
tion'» treasurer that crédit of 60 days should be given on the bill. 
Thereupon the purser selected at the appellee's stores the articles 
of equipment which were required, except certain items, such as 
table linen, bedding, carpets, and curtains, which the appellee did 
not carry in stock, but purchased and paid for at other stores, 
charging ail the items to the ship on its bill. It was proven that 
ail the articles so furnished by the appellee were necessary to the 
equipment of the ship in accordance with its increased passenger 
accommodation. The vessel thereafter sailed from the port of Seat- 
tle to St. Michaels, Alaska, at which place a portion of the goods 
so furnished by the appellee were taken from the ship, and used 
in equipping some Yukon river boats which the Boston & Alaska 
Company owned. But it was shown that in so using the same they 
were diverted from the purpose for which they were originally 
obtained, and that ail the goods were necessary in the flrst instance 
to the proper equipment of, the ship. A decree was rendered by 
the district court in favor of the appellee for the full amount of 
its demand and interest, less the sum of |142.90, on account of un- 
paid charges for the transportation of the appellee's merchandise 
from New York to Seattle, 

Upon the appeal to this court it is contended that the Boston 
& Alaska Company had no authority to impose a lien upôn thé 
steamship for her equipment, and that the appellee had notice, suf- 
ficient to put it upon inquiry, of that fact It is urged tJtiat the 
Boston & Alaska Company, although it was in possession ,ot the 
vessel under a contract of purchase, stood in substantially the at- 
titude of a charterer whose charter party required him at l;ii9 owu 
cost to provide for necessary supplies and repairs; that none of 



496 100 FEDERAL REPOIÎTEÇ. 

the equipment of the steamship was procured at the instance of the 
mastjèi', pr with iiis knowlëdge, so .far as the record shows; that 
one -Whô furnishes such equîpment at the instance of a person or 
corporation wl)o has actjuired the control and possession of a ves- 
sèl under sudh circumstanpës çâhnot acquire a maritime lien, if 
lie fail to tnàiie inquiry as to the terms and conditions upon which 
such possession and contïol iiav'e ^eeh ôbtained, and- the rights of 
the respective côntracting parties; and that he is not authorized to 
assunie, àpd; proceed upon the belief, that the vessel will be liable 
for his ciaiipi. Authoritjes i ,a,re cited to support that contention, 
particularly the cases of iche JCate, 1<M U. S. 458, 17 Sup. Ct. 135, 
41 L. Ed. 512, and The Valencia, 165 U. S. 264, 17 Sup. Ct. 323, 
41 L. Ed. 710. But it is umijëcessary to. détermine Tvhether the ap- 
pellee acquired a lien under the gênerai principles of maritime 
law. A statute of Washington which was in force at the time when 
the eqùipment was furnished to the steamship provides as follows: 

"AU steamers, vessels, and beats, thelr tackle, apparel, and furniture, are 
liable (1) for services rendered on board at the reqaest of or on contract witli 
thelr respective owners, masters, agents, or consignées; (2) for supijlies fur- 
nished in this State for their usé', at the request of their respective owners, 
masters, agents, or consignées; (3) for wbrk done or mateiial furnished in 
this State, for their construction, repair, or! eqùipment, at the request of their 
respective owners, masters, agents, consignées, contractors, sub-coutraetors, 
or other persoq or pérsons having charge in whole or in part of thelr construc- 
tion, alteratioii," 'repair, of eqjiipment; and every contracter, sub-contractor, 
builder, or person having charge, either In whole or in part, of the construc- 
tion, altération, repair, or equlpment of any vessel shall be held to be the 
agent of the owner, for the purposes of this chapter." 2 Ballinger's Ann. 
Codes & St. § 5953. ■ 

This statute had been amended for'the purpose of curing what 
was considered a defect in a former statute enacted by the terri- 
torial législature of Washington, hnder which it had been held, 
in the case of The Daisy, 2 Wash. T. 76, 3 Pac. 616, that no lien 
was given for maehinery put into a steamer at the request of the 
contracter. It îs not dénîed that the statute so amended must be 
construed in the light of the gênerai principles of the admiralty 
law, and that it cahnot hâve the eflect to create a maritime lien 
enforceable in the admiralty unless there be read into it the condi- 
tion that crédit shall haVe been given to the vessel. In The Lot- 
tawanna, 21 Wall. 581, 23 L. Ed. 654, Mr. Justice Bradley, speaking 
for the court, said of the restoration of the twelfth admiralty rule 
of 1844: 

."Wé hâve made It gênerai Jn its terms, givlng to material men in ail cases 
thelr option to proceed either In rem or in persbnam. Of course, this modifi- 
cation of the rule cannot avail where no lien exists; but, where one does exist, 
flO niatter by what law, it J»moves ail obstacles to a proceeding In rem, if 
crédit Is given to the vessel." 

In the last sentence is etpressed the essential prerequisite of 
such a lien, ahd of its enforcement iû the admiralty. Crédit must 
haVe been given to the vessel. 

In The Kate, 164 U. S. 438, 17 Sup. Ct. 135, 41 L. Ed. 512, the 
court had under consideWtibn the statute of New York which gave 
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a lien on a vessel for a debt contracted by the master, owner, char- 
terer, builder, or consignée on account of work done or materials 
furnished for tlie building, repaii'ing, fltting, furnishing, or eqiiip- 
ping of vessels. Coal had been furnished to a foreign vessel in 
a port of that state at the instance of the charterer, who was bound 
by his charter party to pay the expense of ail such supplies. It 
was held that under the évidence developed in the case the libelant 
was chargeable with knowledge of this provision of the charter 
party, and he was accordingly denied a lien, but the court proceeded 
to say: 

"If coal had been furnished upon the order of the charterer as well as upon 
the crédit of the vessel, under clreumstances which did not charge libelant 
with knowledge of the terms of the charter party, but charged it only with 
knowledge of the fact that the vessel was being operated under a charter 
party, a différent question would be presented." 

The présent case présents the ''différent question" to which the 
court thus referred. The corporation in possession of the vessel 
was not a charterer, merely. It was, in a sensé, the owner. It 
represented itself to be one of the owners when it applied to the 
appellee for the equipment for the vessel. But it is immaterial 
whether we regard the Boston & Alaska Company as the charterer 
in possession or as an owner of the vessel. In either aspect it 
would hâve had the power under the statute to bind the vessel with 
the lien. So far as the record shows, the appellee not only had no no- 
tice of the rights of the appellent under the contract, but no fact came 
to its knowledge which was suiïicient to put it upon inquiry. It is 
clear that it accepted as conclusive the facts as they were represent- 
ed to it. It stipulated that its goods should be sold only upon the 
crédit of the vessel, and this was assented to. The goods were so 
sold, and the vessel was pledged, within the common intent of both 
parties. The vessel was in a foreign port. The crédit was not ob- 
tained by the master, it is triie; but it was obtained by one who, 
under the provision of the statute of Washington, had the same 
authority to subject the vessel to a lien that the master would hâve 
had. We are of the opinion that the appellee acquired a lien which 
was enforceable in the district court. The decree will be afflrmed. 
100 F.— 32 
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THE BELVEDERE. 

(District Court, N. D. California. Mareh 1, 1900.) 

Nos. 11,695, 11,696. 

1. Sbamen— SniT FOR Wages— Rblease. 

Seamen who, after joinlng In a Ubel for damages, settle their clalma, 
and exécuté a release, on receivlng a small payment and a cancellatlon 
of their Indebtedness to the ship for advances and merchandlse, wlthout 
fraud or dures», cannot Impeach the considération for such release, and 
the suit as to them will be dismlssed. 

3. Same — Détention Beyond Tebm of Service. 

Libelants shipped as seamen on a whallng shlp for a voyage not to ex- 
ceed one year, and were to receive a share of the proceeds as compen- 
sation. During the year the ship became fast In the ice, and viras not re- 
leased untll some tlme after the end of the year. After belng released, 
the master, agalnst the protest of the men, went on another cruise. 
Eeld, that the détention pf the shlp whlle Imprlson^ln the ice, and 
while af terwards talilng up the members of her crew, who had bçen sent 
on shore vrtiHe she wâs so Imprlsohed, vras an Incident to navigation in 
that latitude, for whlch the shlp was not liable, but tha:t for the tlme occu- 
pied by the subséquent cruise, and after It became the duty of the shlp, 
under the articles, to return libelants to the port of discharge, she was 
liable to thein for damages In an amount sufflclent to compensate them 
for their loss of tlme. 

In Admiralty. Suits by seamen: to recover damages for breach of 
contract. 

D. T. Sullivan, for libelants. 
H. W. Hutton, for claimants. 

i)E HAVEN, District Jùàge. This is an action by seamen to re- 
cover damages f or the ialléged breach of a contract jlnder wbich they 
shipped on the bark Beh .dére for a whaling voyagé from the port 
of San Fraiiciscb to the North Paciûc and Arctic Océans, or else- 
where, as the master might direct, and return, the voyage not to 
esiçéed 12 mohths. The libelants were to receîye as compensation 
foi" their services a stated share of th,e proceeds 6ï thé voyage. The 
breach alleged is that thé voyage was protracted agàinst the con- 
sent of libelants beyond the term named in the shipping articles, 
and is set f orth in the libel in thèse words : 

"That, by reason of the wrongful and tortlous acts and mlsconduct of the 
said Millard, the master of the sald Belvédère, * * * ail of said libelants 
were held to service on board of sald vessel for a perlod of about eight months 
after their légal term of service had expired, agalnst the wlU and wlthout 
the consent of said libelants, and in uttèr disregard of their rlghts as seamen 
on board of sald vessel, whereby each and every one of sald libelants hath 
sustained damages in the sum of five hundred (500) dollars." 

It appears from the évidence that the Belvédère left San Fran- 
cisco, March 8, 1897, on the voyage referred to, and on or about 
September 21st of that year was eaught in the ice near Sea Horse 
Islands, in the Arctic Océan, and was not released therefrom until 
some time in the month of July, 1898, when s^e immediately pro- 
ceeded to Port Clarence, Alaska, for the necessary purpose of tak- 
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ing on coal. She arrived at that place on the 4th of August, 1898, 
and remained there until the 9th of the same month. When the 
vessel reached Port Clarence, those of the libelants who were on 
board made a demand upon her master that he should enter into a 
new contract to pay them a deflnite and fixed sum of wages for the 
future, and also to cancel their existing slop-chest account with the 
ship, or that they should be returned to San Francisco, their term 
of service under the articles signed by them having expired. The 
master would not enter into the contract proposed by the libelants 
for their continued service as seamen, and also refused to return 
them to San Francisco at that time. From Port Clarence the Bel- 
védère went to Cape Smythe, for the purpose of getting certain mem- 
bers of her crew who had been sent there the previous winter for sus- 
tenance and greater comfort while she was imprisoned in the ice, 
and, having taken thèse men on board, the vessel on August 18, 
1898, started upon another cruise in the Arctic Océan, and there re- 
mained cruising for whales until October 15, 1898, when she proceeded 
to San Francisco, arriving at that port on the 6th of November, 1898. 

1. In addition to the facts above stated, it was also shown by the 
évidence that after the commencement of the action, and before the 
trial, some of the libelants, in considération of the payment of a 
small sum in each case, and the cancellation of their indebtedness 
to the vessel for advances and merchandise, settled with the claim- 
ants, and executed a release of ail their claims against the Belvé- 
dère and her owners on account of the matters set forth in the 
libel. The settlement in each case was made without the knowl- 
edge or consent of the proctor for the libelants, but there is nothing 
in the évidence to warrant a ânding that the settlements were ob- 
tained by fraud or duress upon the part of the claimants, nor can 
the libelants be heard to allège that the considération given to them 
was grossly disproportionate in amount to the claims which they 
released; that is to say, they cannot, for the purpose of defeating 
such settlements, be permitted now to allège that the ship's ac- 
counts against them were of no value, and that the release by the 
claimants of the amount due on thèse accounts was not a sulHcient 
considération to uphold such settlements. It must therefore be held 
that those of the libelants who executed such releases are not entitled 
to recover in this action. 

2. The refusai of the master of the Belvédère to return the libel- 
ants to San Francisco after the expiration of the time for which they 
had shipped was a breach of the contract under which they shipped 
as seamen, and for this breach of contract the libelants who hâve 
not released their claims are entitled to recover damages. The Wil- 
liam Jarvis, 1 Spr. 483, Fed, Cas. ISÎo. 17,697. See, also, Allen v. 
Hitch, 2 Curt. 147, Fed. Cas. TSo. 224; The Minerva, 1 Hagg. Adm. 
347. As to the measure of damages, the libelants are entitled to 
recover such sum as will compensate them for the tihie they were 
uniiecefesa.rily detained beyond their term of service. The term 
named in the articles expired on March 8, 1898, but at that date the 
vessel, without faultoî hér owners, was imprisoned in the ice. The 
détention of theJibelants from this causé untilJùly, 1898, was an inci- 
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dent to navigation in that latitude, and must be attributed to the act 
of God, for wliich the claimants are not liable to respond in damages. 
Burdett v. Williams (D. 0.) 27 Fed. 116. TMs must be so, as the ship- 
ping articles, properly construed, only bound the owners of the ship to 
exercise good faith and reasonable diligence to complète the voyage 
within 12 months. So, also, the libelants are not entitled to recover 
for the time necessarily consumed in going from Port Olarence to 
Cape Smythe for the purpose of getting those of the crew who were 
sent there for comfort and sustenauce whlle the vessel was ice bound. 
It was the duty of the master of the Belvédère to again take thèse 
mt 1 on board, but when this was done there should hâve been no 
fnrther delay in retuming with or sending the libelants to San Fran- 
cisco, and the subséquent cruise in the Artic Océan was in violation 
of the shipping articles, which in express terms only bound the libel- 
ants to the service of the ship for a voyage not exceeding one year. 
Nearly two months were consumed in this subséquent cruise, and for 
this détention and loss of time the libelants are entitled to recover 
compensation in damages. It foUows from what has been said that 
the Mbel will, as to the libelaùts John O'Keefe, James Ooreah, Joseph 
TJlmer; Stephen Turner, John Barnes, Daniel McFarland, John FuUer- 
ton, and Joe Gromez be dismissed, and there will be a decree in favor 
of the other libelants for damages in the sum of $70 each, and costs 
of suit. 



THE MARISKA. ; 

(District Court, N. D. Illinois, N. D. March 26, 1900.) 

No. 9,149. 

Collision— Recoveky of Damages^-8uit to Enforce Contribution. 

A(Jmiralty. Bùle 59, whioh authorizes a vessel libeled for collision to 
bring into the suit anotlier .vessel claimed to bave been jolntly in fault, 
and subject her to joint liability, cannot be so construed as to extend the 
exception which It malies to the gênerai rule that no contribution can be 
enforced between Joint tort feasors beyond Its terms; and where, in such 
a suit, service is obtained on one only of two vessels, whose joint négli- 
gence contributed to cause the injury sued for, and a decree is rendered 
against that one for the entire damage, such rule does not entitle her 
owners to maintain an independent suit against the other to enforce con- 
tribution. 

Tn Admiralty. Suit to enforce contribution on account of dam- 
ages recovered from libelant for collision. On exceptions to libel. 

Kobiert Kae, for libelant. 

G. E. Kremer, for respondent. 

KOHLSAAT, District Judge. The libel herein allèges that the 
steamer Jay Gould, owned by libelant, and the steamer Mariska, 
were jointly at fault in causing the sinking, by collision, of the barge 
Helena; that the owners of the Helena libeled the Jay Gould and 
the Mariska for said cause; that no service was had on the Mariska, 
for the reason that she kept without the jurisdiction; that service was 
obtained against the Jay Gould, and a decree entered against the 
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latter for approximately |4,000; that the costs incurred by the Jay 
Gould in and about said suit, including damages awarded for the 
death of a seaman of the Helena caused by said collision, increased 
the amount awarded against the said Jay Gould to the extent of 
|C,000 over and above the sum which the said Jay Gould should hâve 
paid as its proportion of the damages occasioned by said collision; 
that said sum of |6,000 ought to be paid by the Mariska as its pro- 
portion of said damage; and that said sum of |6,000 is now due and 
owing froni the Mariska to the Jay Gould on account of the pay- 
ments made by the latter for the former as above set forth. The 
theon' under which libelant seeks to recover is that under admiralty 
rule 59 it had the right to bring in the respondent to share with it 
the paymeut of the damages occasioned to the Helena; that by 
the tort of respondent it became impossible to obtain service upou 
it in the suit brought by the Helena, as provided in said rule 59; 
that respondent is equitably bound to pay one-half of the damage 
caused to the Helena; and that libelant should be in this suit subro- 
gated to the rights and lien of the Helena against respondent for 
the purpose of enforcing contribution on the part of resjwndent which 
in equity and good conscience it should pay on account of the dis- 
bursements of libelant as aforesaid. 

Before said rule 59 was adopted by the suprême court, there was 
no method by which one tort feasor could cause a joint tort feasor 
to be brought into a suit to share in the payment of the damages 
caused by their joint tort. It is only in admiralty that one tort 
feasor oan compel contribution on the part of a joint tort feasor, and 
this solely by virtue of said rule 59. In view of the authority by 
which the suprême court promulgates rules in admiralty, it seems 
clear that in the construction and interprétation of such rules courts 
must proceed in analogy to the lines of interprétation and construc- 
tion of statutes. Froctor for libelant insists that there was an anté- 
cédent right in favor of the libelant to hâve the respondent bear 
half the damage caused by their joint tort, and that rule 59 simply 
afforded a remedy by which to enforce that right. From this prem- 
ise he reasons that under the principles governing admiralty pro- 
ceedings the court will aflford other adéquate remedy where rule 59 
does not, by its terms, apply. In my opinion, this is a non sequitur. 
If the right existed, then the logical déduction from proctor's rea- 
soning is that rule 59 was unnecessary. But it has been held that, 
but for rule 59, libelant would not hâve even the right therein 
granted. Under familiar rules of statutory construction and inter- 
prétation, the scope of this rule could not be enlarged by implica- 
tion. At common law, even if a judgment were entered against two 
joint tort feasors, plaintiff would be at liberty to issue exécution 
against one only, and contribution could not be compelled by that 
one as against the other. In the case at bar the decree against the 
Jay Gould is not res adjudicata as against the Mariska in any aspect 
of the case, but I am of the opinion that it is not necessary to base 
the décision upon that ground. Kule 59 does not extend to the facts 
of this case. An additional rule would be necessary to oover libel- 
ant's contentions. The exceptions to the libel are sustained. 
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THE L. Q. WALDO. 

(Circuit Court of Appeals, Slxth arcult. Februftry 12, MOO.) 

No.;, 742. 

1, Collision — Detkrmining Fault— Evidence Considered. 

Evidence corisidered, and Ma to show that a collision between two meet- 
ing steamers Vas due to the f allure of one to malse the turn to port at 
a bend in tHé channel wlth sufflcient promptness after an agreement by 
signal that the vessels should paBs to starboard, and to exonerate the 
other from fault. 

2. Samk— RuLKS OF Navigation— Construction. 

The rule applicable when two vessels are crossing so as to involve 
rlsk of collision, that the vessel whlch has the other on her own starboard 
side shall keep ont of the way, has no application to vessels coming around 
bends in chanhels which may at times bring one vessel on the starboard of 
the other. 

Àppeal froni the District Court of the United States for the 
Northern District of Ohio. 

The steamers Waldo and Choctaw coUided in the St. Marys river, about 1 
mile below the lower entrance to the American canal loclc at the Sault Ste. 
Marie. The Waldo was about 400 feet over ail, was heavily laden with iron 
ore, and was hound down the St. Marys river. The Choctaw was 267 feet 
over ail, was uniaden, and was hound up the river. The collision occurred 
about 3 a. m. May 20, 1896, in the Anierican channel, about 400 feet below 
Spry's Dock, on the American side. The stem of the Waldo struck the Choc- 
taw about amidship on her starboaifd side, cuttlng in for about 7 feet, both 
above and below thé water Une. The Waldo aleo sustained considérable in- 
jury. The Choctaw was at onee beacAed, to prevent sinking in deep water. 
The Choctaw was owned by tl;ie, appellee, the Lake Superior Iron Company, 
which shortly after the collision ftled its libel in the district court. The Waldo 
was owned by the appellant, thé Roby Transportation Company, who answered 
and filed a cross libel. A vast amoùut of évidence was submitted upon the 
issues thus presented. Upon the , pleadings and évidence the district court 
found the Waldo to be whoUy at fault, and condemned her to pay the entire 
daiuage of the Choctaw, and dlsinissed the cross libel. From thls decree the 
owner of thé Waldo has appealed. 

George Clinton and John C. Shaw, for appellant. 
Harvey D. Coulder, for appellee. 

Before TAFT, LUBTON, and DAY, Circuit Judges. 

After making foregoing fitatement of the case the opinion of the 
court was delivered by LUETON, Circuit Judge. 

The usual and proper course for a vessel bound down the river 
from the entrance to the ■Oaûadian lock is to take the improved 
Canadian channel; the sailing course or range being indicated by 
range lights and targets oU shore, and by buoys marking the sides of 
the channel. The Canadian ranges intersect the Bayfleld or Ameri- 
can channel rq,nges at a point about one mile below the lower en- 
trance to the Oanàdian lock. > From the canal entrance to the point of 
intersection thte course is' southeast. Thè Bayfleld range there in- 
terséctedis indicated by two' light-bearing targèts; situated on 
an iàland quite a distancé bélow thé range liiie. Thèse targets 
ani lights indicate the sailing course of vessels bonnd up or down 
the rivet to' and fronl the American canal lôèk, above the Little 
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Rapids of tlie St. Marys river. The course of this range, from 
the point of intersection with the Canadian range, is easterly. The 
northerly line of the Canadian channel is marl^ed by a séries of 
red buoys, the last of which has an umbrella-shaped top, and is 
known as the "Eed Turning Buoy," and marks the point where ves- 
sels bound down the river from the Canadian lock make their turn 
to get on the Bayfield range. The southerly side of the improved 
Canadian channel is marked by a séries of black buoys, the last of 
which is some 3,000 feet above the red turning buoy. The turn 
off the Canadian ranges to the Bayfield ranges is something over 
3 points, or about 33°. Somewhat to the north of the Bayfield 
range is a can buoy, called the "Bayfield Can Buoy," and is 4,133 
feet below and easterly from the red turning buoy. The Bayfield 
range is 600 feet south of this red turning buoy, and the navigable 
channel south of that buoy, and between it and Spry's Dock on 
the »\merican shore, is 1,300 feet wide. The location of those buoys 
and their distances from each other become important in the déter- 
mination of the questions which arise upon the navigation of the 
two vessels hère concerned. The charts and diagrams in évidence 
show the Bayfield range line to be about the center of the Ameri- 
can channel, which, from the point of intersection with the Canadian 
ranges, is about 1,300 feet wide. The water north of that range 
line will be referred to as the Canadian side of the channel, and 
that south of the line as the American side of the channel, though 
the whole of the navigable channel, 1,300 feet in width, is on the 
American side of the international boundary. 

The steamer Choctaw was bound up the St. Marys river for a 
cargo, and was empty. In the course of her voyage she reached 
the can or Bayfield buoy about 3 a. m. on the morning of May 20, 
1896. In that high northern latitude, day was breaking, and, the 
morning being then clear and free from fog, objects were fairly ob- 
servable. After turning on the Bayfield ranges from the Little 
Rapids eut, her engines were checked to half speed, which was 
about 7 miles per hour by the land, but only about 6 by water, 
as she had a stifï current against her. Her master, Capt. John 
Ward, was on her pilot house, on watch, and in charge of her navi- 
gation. When about abreast of the can or Bayfield buoy, he dîs- 
covered the Waldo coming from the Canadian lock, and standing 
over diagonally for the American shore, which was her proper 
course before making the turn at the red turning buoy. While 
the Choctaw was close to the can buoy, and about on the Bayfield 
sailing line, he exchanged with the Choctaw signais of two blàsts 
each. Whether the proposai to pass starboard to starboard was 
made by the Choctaw or the Waldo is a matter upon which there 
is a conflict of évidence, though the weight of évidence is that 
the Choctaw made the proposai, which was at once accepted by 
the Waldo. That both agreed to pass starboard to starboard when 
the Choctaw was close in the vicinity of the Bayfield can buoy is 
not disputed. The précise location of the Waldo when their first 
passing signais were exchanged is a question upon which there is 
a great conflict. The master of the Choctaw says the Waldo was 
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some distance above the red turning buoy, and about 500 feet be- 
low the last black buoy. Tliis last black buoy is probably 3,000 
feet northeast fvom the red turning buoy. The master of the Waldo, 
on the other hand, says that he did not discover the Choctaw until 
he had the red turning buoy close under his port quarter, and was 
passing it when he gave a signal of two blasts to the Choctaw, 
then close on tte Bayfleld can buoy. There is much évidence tend- 
ing to support both contentions. 

Making every allowance for the difflculty of locating a vessel by 
a local point, which could not itself be seen from the deck of the 
Choctaw, at the distance and with the light of a day just breaking, 
we are nevertheless convineed that the Waldo was aboA^e the red 
turning buoy when the first passing signais were exchanged. The 
défense of the Waldo is mainly planted upon the proposition of 
fact that the point of collision was on or north of the Bayfleld range, 
and within 2 boat lengths, or 800 feet, of the red turning buoy. 
This claim is inconsistent with the claim that the flrst passing sig- 
nais were exchanged when the Choctaw was abreast of the Bayfleld 
can buoy, and the Waldo abreast of the red turning buoy. Thèse 
buoys were 4,134 feet apart, and the Choctaw would hâve had to 
travel not less than four times as fast as the Waldo, to hâve reached 
the place of collision flxed by the évidence of the Waldo, if she 
was just passing the turning buoy when passing signais were flrst 
exchanged, as contended by the master and crew of the Waldo; 
assuming the Choctaw to hâve been about abreast of the can buoy 
at that exchange. The weight of the évidence is that the speed of 
the Choctaw from and after passing the can buoy, and up to the col- 
lision, did not exceed 6 miles per hour, while the conceded speed 
of the Waldo was from 4 to 4^ miles per hour, making an allow- 
ance for the effect of the current. . That the Waldo was above the 
ïed turning buoy not less than 1,000 feet when the flrst set of passing 
signais was exchanged is the conclusion we reach upon ail the facts 
and circumstances of the case. Having thus exchanged signais of 
two blasts each when about 1 mile apart, it is most remarkable 
that within less than 10 minutes thereafter thèse boats should corne 
into collision in a channel which afforded a width of more than 
1,000 feet of navigable water, with no extraneous influences, such 
as crowding by other craft, fogs, or darkness, to ax;count for such 
an accident. It is not disputed but that it was the duty of th& 
Waldo, having agreed to pass starboard to starboard, to hâve put 
her helm to stai'board upon reaching the red turning buoy. In- 
deed, regardless of the présence of any vessel below, she was com- 
pdled to starboard her helm in order to turn into the Bayfleld range. 
Did she do this in such a timely and efficient way as to make her 
swing properly on or north of the Bayfleld range? If we turn to 
the pleading flled by the Waldo for an account of whàt she did when 
she ought to hâve made her turn, and how she accounts for the colli- 
sion which so shortly foUowed, we find this statement: 

"As soon as the Waldo reached the point when she could turn down from the 
diagonal course she had been pursulng, her helm was put hard a-starboard, and, 
being a good steerlng vessel, she turned as rapidly under such helm as it was 
possible for so large a loaded vessel to turn in such a locality." 
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Alllumgh the i^reater part of the broad channel was at ail times 
Inft clcar on the American side of the Waldo, the Choctaw disre- 
garded her agreement so made by signais, and while the Waldo was 
so swinging to get headed down the regular channel the Choctaw 
continued to c«me up, heading on to the port side of the Waldo, 
until close to the latter. 

"ïhe Choctaw came on at great and appareutly full speed, and began swing- 
ing under a starboard helm, projecting herself at great speed aeross the bow of 
tlie Waldo, in such manner as to renfler a collision unavoidable." 

The défense, in substance, is that the Waldo began to swing im- 
der a starboard helm.at the red turning buoy, and, while thus swing- 
ing, the Choctaw was so navigated as to head for the curve of her 
swing, and then suddenly sheered under a starboard helm aeross 
her bow. In other words, the Choctaw did not keep to the American 
side of the ranges, as she agreed to do, but pushed aeross the path 
of the circle which the Waldo was obliged to make in order to swing 
onto the Bayfield range. If this is sustained by the évidence, then 
it is clear that the Choctaw was at fault, and the decree should be 
reversed. 

If we turn to the testimony of those on the Waldo, who ought 
to know whether the swing at the red turning buoy was begun and 
continued as it should hâve been, in view of the agreement to pass 
made with the Choctaw, and her nearness to the intersection of the 
Canadian range with the Bayfield range, we flnd that the master of 
the Waldo, Capt. John Dudleson, says that in approaching the turn- 
ing buoy he held his boat up about .a point; that is, lie ported his 
helm about a point in order to avoid the effect of a cross current. 
Evidently there was some want of watchfulness in approaching this 
turning buoy, for Capt. Dudleson says his mate called his attention 
to the red buoy, saying that "we were heading close to it." In his 
wreck report, made on the day of the accident, he said, in his own 
handwriting: 

"In ooming out of Canadian eliannel, per lock, drifted down on outer buoy, 
cast banli. Ported to clear it. Then put helm hard to starboard, and sig- 
naled to steamer Clioctaw, bound up, two whistles. Received one in reply. 
Blew two again, and attempted to blow danger signal, when whistle lever 
broke; but Choctaw answercd, and sheered off, but not far enough." 

In his évidence he says the buoy, when his attention was called 
to it, was in a direct Une about 100 feet ahead of him. To avoid 
running on the buoy and into the shallow water marked by it, he at 
once ported. His wheelman says he put his helm hard a-port. This 
would hâve the effect of sending his boat diagonally aeross the 
channel towards the American shore. If we assume the Waldo to 
hâve been where Capt. Dudleson says she was when this order to 
port was given, the Bayfield range was but about 600 feet from 
the stern of his boat, and in the direction of the American shore. 
This porting was followed quickly by a direction to steady, and that 
by an order to hard a-starboard. At this stage of this maneuver- 
ing to keep ofï the turning buoy, Capt. Dudleson says he noticed 
the Choctaw coming up the Bayfield ranges, and in the vicinity of the 
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can buOy, 4,135 feet below the turning buoy. He says in his évi- 
dence that he gave her, after starboarding, a passing signal of tvpo 
blasts, and that between the two blasts "he heard one whistle." 
He continués, "I waited a short intervaJ, — a proper interval, — and 
blew two more, and got a prompt response back from the Choctaw, 
with two blasts." This interval between the two sets of blasts he 
estimâtes at from six to eight seconds. He further says his boat 
"was swinging as fast as we should swing, and he came on. Pres- 
ently his red light ojjened up. That was just before we came in 
collision." "The Choctaw was practically heading for our fore rig- 
ging, and suddehly sheered to port on a starboard helm, apparently 
under a shai'p hard starboard wheel, and cressed our bow." "I 
immediately réVersed full speed, and blew three or four sharp 
whistles." The collision followed almost instantly. Again, after 
saying that his boat was swinging under his hard a-starboard helm 
untU he came in contact with the Choctaw, he states that he had to 
go only "about 800 feet from the time his helm was put hard a-star- 
board until wê came in contact with the Choctaw." The Choctaw, 
he says, had made no change in her course in any shape or form, 
and was coming up the river on the course she was sailing when 
passing signalé were flrst exchanged, until her sudden sheer across 
his bow, just before the collision. The Waldo Ivas 400 feet long. 
According to her master's évidence, the turning buoy was just off 
his port quarter, less than 20 feet, when he starboarded. He says 
his stern had not passed the turning buoy more than the length of 
his vessel befbte the collision occurred. If thiS be true, his stern 
was only twice the length of his ship below that buoy. In this esti- 
matè of the plaèe'of collision he is supported by his crew, and some 
shore witnesseis as well. This offlcer is very postive that the point 
of collision was north of the Bayûeld range line, and on the Canadian 
side of the channel; and this is the statément in the answer of the 
libelee, and a fact which the counsel for appellant hâve most ear- 
nestly sought to support. "Had we not hit the Choctaw," says Capt. 
Dudleson in his évidence, "we would hâve corne around to the north 
of the Bayfleld ranges before intersecting them. They would not 
hâve dosed up." If the collision occurred where appellant con- 
tends it did,,it would be clear that the Choctaw had not complied 
with her agreement to direct her course towards the American 
shore, so that the Waldo, by directing her course towards the 
Canadian side of the channel, could safely swing onto the Bayfleld 
ranges without danger from the Choctaw. On the other hand, if 
the collision occurred well to the south of the Bayfleld ranges, it 
is equally clear that the Waldo was outside of the water in which 
she was bound to stay, under her agreement with the Choctaw. It 
must be remembered that between the turning buoy and the American 
dock line the channel was 1,300 feet wide. Seven hundred feet of 
thi« was south of the rangé line, and 600 feet north. Upon which 
side of the line did the collision occur? Unfortunately, no fact in 
the record is mofe controverted than this. Witnesses upon small 
craft lying at the pier and docks of Sault Ste. Marie, witnesses 
standing on either the Canadian or American canal piers, and wit- 
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nesses from tlie wharves, docks, and streets of the town of Sault 
Ste. Marie, hâve been examined in great numbers, until one reaclies 
the conclusion that few of the inhabitants of that thrifty village 
indulge in sleep during the ordinary honrs devoted to that purpose. 
Thèse shore witnesses (for under that head we class ail those not 
of the crevfs of the colliding vessels) throw little light of a satis- 
factory character. So much dépends upon the standpoint from which 
they saw the colliding vessels, and the objects by which they judged 
of distances and direction upon the water, that we can get little 
that is satisfactory from this class of witnesses. 

We turn to the direct évidence of the master of the Choctaw, for 
the purpose of comparing his story of what occurred with that of 
the master of the Waldo. Thèse two men were navigating their 
respective vessels. They hâve each the same interest, and are in no 
way directly impeached. We hâve already stated this évidence up 
to the time of the exchange of the first set of passing signais, and 
hâve announced our conclusion to be that the Choctaw first sig- 
naled the Waldo, and that the Waldo at once responded by two 
blasts. We hâve also stated our conclusion to be that when thèse 
signais were exchanged the Choctaw was close to the can buoy, and 
the Waldo between the red turning buoy and the last black buoy, 
and probably not less than 1,000 feet above the red buoy. The im- 
probability that the collision could hâve occurred where flxed by 
either party, if the Waldo was passing the red buoy when the first 
passing signais were given, led us to the conclusion that the évi- 
dence tending to show that the Waldo was above the turning buoy 
when that agreement was made was the most reliable. The préfér- 
ence to pass to the starboard side of the Waldo was due to the dé- 
termination of the master of the Choctaw to take the American 
canal. After gettiug in response a signal of two blasts, Capt. Ward 
says, he "starboarded some"; "hauled over towards the American 
shore a little, for that lower coal dock,"— Anthony's. His vessel 
was then under a clieck, and was proceeding at half speed. He ran 
on that course for a time, when, seeing that the Waldo had not 
changed her heading, and was still standing across towards the 
American shore, and was about crossing the Bayfield range, he gave 
her two blasts again, and got two in response, the last of which 
was not very distinct. He then checked down to slow, reducing 
speed to about 3 miles per hour, and starboarded still more, so as 
to head his vessel for the lower end of Spry's Dock, on the American 
shore. Seeing no change in the course of the Waldo, he blew a 
danger signal, put his helm hard a-starboard, and reversed at full 
speed. He says that just before the Waldo struck him "he thought 
she was swinging a little on her starboard helm." He fixes the 
place of collision at about 200 feet out from the dock line of American 
shore, and 400 feet below lower end of Spry's dock. If this is true, 
or substantially true, the collision occurred several hundred feet 
south of the range line, and way over on the American side of the 
channel. In this location he is supported by the crew, and by a ma- 
jority of the shore witnesses best placed for observation. 

The district judge heard and saw the many witnesses who testi- 
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fied. Upon a full considération of the whole of tàe évidence, he 
said, in a clear and careful opinion: 

"I am aware that there is a sharp conflict of testimony upon thls point, but 
I find tbe weight of testimony Is that the collision occurred near the American 
shore, out from Spry's Dock." 

Tljis accords with the impression we receive from a careful study 
of the whole record. The fault of the Waldo, which brought about 
this collision, seems to hâve been that she did not begin her swing 
in due time, and made altogether too great a circle, whereby she 
was carried so far over onto the American side of the channel as 
to unduly crowd the Choctaw. In view of the agreement, which 
bound herto direct her course to port, she was négligent in making 
her turn, and left the Ohoctaw insufflcient space to maneuver or 
protect herself. The argument that the speed of the Choctaw was 
too great, and that she did not reverse when she should, does not 
shake the conviction we entertain, that the évidence in this record 
does not convict the Cïhoctaw of any such positive error of naviga- 
tion JD either respect as to justify her condenmation. Finding 
against the Waldo as to her location when the first agreement as 
to passing was made, it is most likely that the second set of signais 
was exchanged when she had passed the turning buoy, and was close 
upon the Bayfleld range, and still headed for the American shore. 
There was a distance between the two vessels of not less than 2,000 
feet at that time, and ample time, if she had put her helm hard 
a-starboard at once, to hâve passed in safety. There was some de- 
lay in this, not explainable to our satisfaction. Agreeing a second 
time to pass starboard to starboard, the Waldo was justifled in as- 
suming that she had already starboarded, and would so swing as to 
straighten out before erossing the Waldo's bow. It was prudent, in 
view of this nearness, to slow down, and this the Choctaw did. In 
addition, the Choctaw starboarded still furtlier, so that when the col- 
lision occnrrçd she was probably within less than 300 feet of the 
American dock Une. When she saw the Waldo persisting in lier 
diagonal course, or not turning with speed enough to clear herself, 
the Choctaw reversed' and sounded an alarm. The resuit showed 
that this came too late. But, in view of the clear guilt of the Waldo, 
we are not willing to condemn the judgment of the master of the 
Choctaw in not.sooner reversing. The suggestion that the Waldo 
was on a course which included a turn, which the navigator of the 
Ohoctaw was bound to know and allow for, may be admitted. But 
this we think she did. The Choctaw directed her course to the 
American shore. The master of the Waldo says he would hâve 
made his turn and straightened out north of the Bayfleld ranges, 
without erossing the Une at ail, if he had not struck the Choctaw 
north of that Une. This is a concession that he did not need to go 
over on the southerly side of the channel at ail, if he had begun his 
maneuver soon enough, and placed and held his helm in the right 
position. There is no prêteuse that he needed more water than 
was allowed him ; and if the f act be, as we think it is, that the col- 
lision occurred within 300 feet of the American dock Une, it is clear 
that the Ohoctaw had done her duty in going to port, and had left 
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an abundance of room for the Waldo to make her turn in. The sug- 
gestion that the Choctaw had the Waldo on her starboard bow, and 
was bound to keep ont of her way, has no application "to vessels 
coming around bends in channels, which may at times bring one 
vessel on the starboard of the other." The Victory, 168 U. S. 410, 
418, 18 Sup. et. 149, 42 L. Ed. 519. Aside from this, there was hère 
a clear agreement which bound each vessel to go to port and pass 
starboard to starboard. 

Our conclusion is that the Ohoctaw was on her pro]>er course, 
and was not bound to anticipate the négligence of the Waldo, and 
that, when that négligence became so aijparent as to charge her 
with notice, she took such reasonable précautions as to acquit her 
of any fault for which she should be coudemned. The decree must 
be affirmed. 



THE ERNEST A. HAMILL. 
(District Court, B. Washington, N. D. March 20, 1900.) 

1. Collision— TowiNG Scow withoot Ligiit— Failure to Observe Sionals. 

The steamer Hamill was towing a scow at night on a 230-foot hawser, 
and with no liglit upon it, although she carried proper lights upon her mast. 
For several miles she was folio wed by the steamer Beaver, which was 
on a course to the starboard of the Hamill. and about a quarter of a mile 
astern, when the latter came opposite her port, and swung to starboard, 
signaling for the Beaver to pass under her stern. As the Beaver did not 
at once change her course, the Hamill gave a danger signal, which was not 
heeded until the Beaver was- nearly upon the scow and saw it, when her 
engines were stopped, but not reversed, and she came into collision with 
the scow and was sunk. Held-, that the two vessels were equally in fault, — 
the Hamill in failing to keep a light on the scow, and in attempting under 
such circumstances to pass across the bows of the Beaver without signaling 
for the latter to stop; and the Beaver in failing to observe the signal light 
on the mast of the Hamill, and to heed at once the latter's danger signal, 
even if it was not understood. 

2. Same— Mbasdre of Damages. 

Where a vessel was simk in a collision in a safe harbor, and near her 
home port, where facilities for raising and repairlng her were readily 
obtainable, the necessary cost of such raising and repair, and demurrage 
for the tlme lost, is ail that will be allowed as damages, when less than her 
value. 

In Admiralty. Suit in rem by the owners of the steamer Beaver 
to recover damages for injuries to their vessel caused by a collision 
with a scow being towed by the steamer Ernest A. Hamill. The 
court finds that the Beaver and the Ernest A. Hamill were equally in 
fault. Decree that the libelants recover half the amount of damages 
proved, and half costs. 

Fairchild & Bruce and Metcalfe & Jurey, for libelants. 
Kerr & McCord, for claimant. 

HANEOED, District Judge. After making due allowance for ail 
inaccurate statements of the witnesses, I am convinced by the évi- 
dence, and flnd the facts to be as foUows: On the Ist day of Novem- 
ber, 1899, the steamer Ernest A. Hamill was towing a large scow, 
owned by the Pacifie American Fish Company, from Bush Point, ou 
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the Western aide of Whidby Islaûd, -thPbugh Bellingham channel, to 
a flshiaè Station of the company on tlie ûorthwesteriy 'shore of Eliza 
Mand; the distance between the two points being about 40 miles. 
The steamer and tow started from Bttsh Point about 3 o'clock p. m., 
àrid arrived at Eliza ïsland, where thé collision oceQrred, at about 
11:15 p. m. At abolit 9 p. m. the steamer Beaver, cOming around 
Gfeen' Point and entering Bellingham channel, saw the lights of a 
steamer ahead, and foUowed in her wake until just before the col- 
lision ocfcurred. At that time the Hamill, which was in fact the 
steamer showing her lights to the Beaver, was making an average 
speéd, with her tow, of about 5 miles per hour, the Beaver was going 
at the rate of 9 miles per hour, and the Hamill was about 5 miles in 
advaiice. The distance from Green Point to Eliza ïsland is approxi- 
mately 18 miles. The Hamill carried ail the lights required by law, — 
that is to say, besides her green and red lights she carried two white 
lights on her mast forward, and one white light above her stern; 
but there was no light on the scow, which was being towed astern by 
a hawser 230 feèt in length. The scow was built in compartments, 
designed to befllled with water, for the purpose of carrying flsh alive, 
and was at the time partly flUed with water, and settled so deep as 
tobe invisible at nîght, and cranky as such a vessel would be if 
water-logged. Lights were not placed, on her, for the reason that the 
captaiin of the Hamill deemed it useless. He seems to hâve expected 
her to eapsize. The captain and others on board the Beaver did not 
obserye the two masthead lights on the Hamill, anc} did not see the 
scow, and did not know that anything was being toWed by the vessel 
ahead of them, until she came within dangerous proximity immedi- 
ately before the collision happened. When the Hamill came to a 
poiiit neàrly opposite to hér landing place, and distant one mile, or 
a littlç less, therefrom, with the Beaver less than one-fourth of a mile 
astern, and on a course which would hâve taken her a safe distance 
on the starboard side of the Hamill if she had continued on the 
course she was then steering, she (the Hamill) blew her whistle to 
indicate that she was comihg to the landing, and at the same time 
swung to starboard, thereby changing her course so as to run across 
the bow of the Beaver with her tow following, so that a collision 
was inévitable unless the Beaver stopped or turned to port with great 
proiùptûess, and passed thé scow on her starboard Side. In other 
words, tlj avoid a collision it was necessary for Uie Beaver to stdp 
or come àrôund qûickly to a course at right angles with the course 
she was thén steering, and pass the stern of the sfeow. Immediately 
after changitig her couf se, the Hamill signaled to the Beaver, giving 
two short blasts of her whistle, which was intended to indicate that 
the Beaver should paas astern ôf her, and was so understood on board 
the Beaver; and a respouse was given of two blasts of the Beaver's 
whistle indicating that the Beaver would pass on the starboard haad, 
and gô àstèm of the Hàinill. As thé Beaver did not immediately 
change her course, the Hamill gave three short blasts of her whistle, 
which was intended to waxn the Beaver of danger, and to require her 
to stop, and this warning wàs repeated immediately. Within a min- 
ute, or a very short time, the scow was discovered by those on board 
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the Beaver, and the signal was given to the engineer to stop, which he 
did; but the engine was not reversed, and her headway was not 
checked in time to prevent a collision. The f orward starboar-d corner 
of the scow struck the bow of the Beaver on her port side, crushing 
the side of the vessel so that she soon fllled and sank. 

The case seems to me to be very simple, for beyond ail question 
the Hamill was in fault for towing a water-logged scow, without any 
light, in the path of other vessels, at night. The only excuse which 
the master of the towing vessel is able to offer for his failure in this 
regard is that the scow showed a disposition to capsize when he was 
going with her at a high rate of speed, and that he could not keep a 
light on the scow, because she was liable to capsize, and he would 
thereby lose it. It would be just as reasonable for any vessel to go 
to sea without a chronometer or compass, or adéquate supplies for 
the voyage, on the ground that in case the vessel should be wrecked 
thèse things would be lost. The crankiness of the tow cannot be ad- 
mitted as an excuse for dragging it at night where it would necessa- 
rily endanger the property and lives of other people. I consider that 
the Hamill aiso committed a fault in swinging to starboard, and at- 
tempting to cross the bow of the Beaver, under the circurastances 
described, without having flrst required the Beaver to stop or change 
lier position so as to keep out of the way. The proctors for the claim- 
ant in their argument invoked the rule that when one vessel is foUow- 
ing another the overtaking vessel must keep out of the way. This 
rule, however, is not applicable to vessels on crossing courses. After 
the Hamill changed her course, the Beaver was not following her. 
In view of the situation of the vessels at the time, with a tow astern 
which was invisible, the Hamill also gave an erroneous signal when 
she blew two blasts of her whistle. By this she plainly intormed the 
Beaver that it was not necessary to stop or exécute any unusual 
maneuver in passing, or do anything more than change lier course 
sufficiently to pass on her starboard hand; that is, pass the Hamill, 
not some other obstruction more than 200 feet away from the Hamill. 
The danger signal should hâve been given, instead of the signal to 
pass to starboard. 

The Beaver was also in fault. If her pilot had been attentive to his 
duties, he should not hâve failed to observe the two white lights on 
the mast of the Hamill when she changed her course to run for her 
landing; and, seeing those lights, he should hâve known that there 
was danger in his path, to be avoided by stopping entirely, or chang- 
ing his course so as to keep a wide margin of space between his vessel 
and the object in his way. In his testimony the captainof the Beaver 
admits hearing the three blasts of the Hamill's whistle, and a répéti- 
tion of the same signal before he came near enough to the scow to 
see it, and that he did not give heed to that warning, nor stop his 
engine until he discovered the scow. He attempts to excuse this 
neglect by saying that he did not suppose that three blasts were in- 
tended as a signal to him, and did not understand what was meant. 
He did not regard three blasts as a warning, because he understands 
that a warning signal must be not less than four blasts. The excuse 
is a complète failure; for, as a matter of fact, the three blasts were 
repeated so quickly as to be in reality a warning consisting of six 
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blasts, and was a proper warning, witliin tbe latest rules promulgated. 
Any intelligent person, if not reckless or rattled, would hâve knovvn 
that it was unsafe to.go ahead at tiie rate of nine miles per hour in 
the direction of another vessel when ehe was blowing her whistle in a 
manner to indicate sometliing which he did not understand. When 
tbe scow wag dîscovered, the captain of the Keaver rang the bells to 
stop the engine, but did not give the signal to reverse, and the only rea- 
son assigned for this failure is that he did not hâve time to do so before 
the collision occurred. This admission strongly supports the conten- 
tion of the respondent tliat the captain of the Beaver was asieep when 
the Hamill changed her course, and that he Tvas not aroused in time to 
manenver his vessel so as to keep her eut of danger, and that Mr. Hix, 
the owner, had command while the captain was asieep. This theory 
is based upon the testimony of a disinterested witness to the effect 
that the captain explained the accident to him by saying that he was 
asieep, and that Hix was in charge of the vessel when the trouble be- 
gan. It is admitted that Hix was not licensed or compétent to hâve 
charge of the navigation of a steam li-essel, and, if he assumed such 
responsibility, the resulting disaster is only what should hâve been 
expected. I hâve no diffleulty in finding from the évidence that who- 
ever had command of the Beaver failed to discover the two white 
lights on the mast of the Hamill, and failed to promptly change the 
course of the Beaver so as to give a sufiicient margin of distance in 
passing the- Hamill after assenting to her signal to pass on the star- 
board hand, and failed to stop and reverse the engine promptly in re- 
sponse to the danger signal given by the Hamill. Thèse failures are 
ail inexcusable, under the circiimstances, and were contributing 
causes of the accident. In my judgment, both steamers were equally 
in fault, and the case is a proper one for a division of the damages. 

The libelants claim as damages the full value of the Beaver, assum- 
ing that she became a total loss, but their contention in this respect 
is unjust. The Beaver was not stranded on a desolate coast far away 
from her home port. On the contrary, she was beached within a safe 
harbor. Her boiler and engines were valuable, and were not injured. 
Appliances and facilities for raising and repairing her huU were near 
at hand, and easily obtainable. The évidence is convincing that the 
reasonable cost of saving and repairing the vessel, and demurrage 
for the time lost, would not amount to 50 per cent, of her actual value 
in the condition in which she was immediately after the accident. In 
view of ail the facts, the damages which may be lawfully claimed in- 
clude only the necessarv cost of repairs and demurrage. The Balti- 
more, 8 Wall. 378, 19 L^Ed. 463; The Falcon, 19 Wall. 75, 22 L. Ed. 
98. Before fixing the amount of damages, I will allow the libelants 
to introduce further proof as to the expenses necessary for raising 
and repairing the Beaver, and the number of days necessary for doing 
that work if her owners had proceeded with diligence to restore her 
to service, if they elect to do so at their own expense. It is right to 
impose terms in granting this privilège, because the libelants hâve 
already made considérable expense in the taking of évidence in sup- 
port of their claim to damages equal to the entire value of the vessel. 
I will therefore require them to stand the entire expense of taking 
additional évidence. 
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BEDFORD QUAREIES OO. v. WET.CH et al. 

(Circuit Court, N. D. lowa, Cedar Rapids Division. March 29. 1900.) 

JUKISBICTION OF FeDER.\L COURTS — AmOUNT IN DlSPUTE^GOOD FaITH OP CLAIM. 

A plaintifl: cannot conter jurisdictlon on a fédéral court of an action 
on aceo'unt for the priée' of goods sold by ignoring in tiis pétition a crédit 
to which the défendant is entitled on the account by agreement of the 
parties, the right to which is in fact undisputed, and which, if allowed, 
reduces the amount in controversy below $2,00O.i 

At Law. On demurrer to flrst division of answer. 
Berryhill & Henry and Jameson & Smyth, for plaintiff. 
Baker & Bail, for défendants. 

SHIBAS, District Judge. In the pétition flled in this case the 
plaintiff company avers that, in pursuance of a contract between 
the parties, it sold and delivered to the défendants at lowa Oity 
building stone of the value of |2,601.75, no part of which sum has 
been paid, and judgment for that amount, with interest from De- 
cember 15, 1898, is asked against the défendants. In the answer 
flled it is averred that it was verbally agreed between the parties 
that the défendants should pay the freight on the stone shipped by 
the plaintiff company as the same should be received by the défend- 
ants, and the amounts thus paid should be credited them on the 
purchase price of the stone; that under this agreement the défend- 
ants paid the railway company delivering the stone the sum of 
1731.16, took receipts therefor, and forwarded the same to the plain- 
tiff company; and that it is therefore apparent that the sum in con- 
troversy in the case is less than |2,(MM), wherefore the court is with- 
out jurisdiction. To this portion of the answer a demurrer is inter- 
posed to the effect that the amount involved in the controversy is 
the sum demanded in the pétition. In section 5 of the judiciary act 
of 1875, it is enacted that it is the duty of the circuit court to dis- 
miss a case at any time when it is made to appear that the suit 
does not really and substantially involve a controversy properly 
within the jurisdiction of the court. Under this section of the stat- 
ute, unless the controversy or cause of action declared upon by the 
plaintiff does in fact exceed in amount the sum of f2,000, exclusive 
of interest and costs, the court is without jurisdiction. It is not 
meant by this that a failure on part of the plaintiff to ultimately 
recover a sum in excess of |2,000 will necessarily defeat the juris- 
diction, but if from the facts it is made plain that the plaintiff could 
not, under any aspect of his case, be entitled to recover that amount, 
then the provisions of section 5 of the act of 1875 are applicable. 
Thus, if a plaintiff' sues on an account for goods sold, asking judg- 
ment for |2,50O, and it appears that the total value of the goods 
sold was the sum of .|2,5O0, but it also appears that the plaintiff bas 
received in payment upon the account the sum of |1,000, leaving 
due only the sum of |1,500, he cannot confer jurisdiction upon the 

1 Jurisdiction of circuit court, as determined by the amount in controversy, 
see notes to Auer v. Lombard, 19 0. 0. A. 75, and Shoe Co. v. Koper, 36 G. G. 
i.. 459. 

100 F.— 33 
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fédéral court, by bringing suit for the full amount of the goods 
sold, and ignoring the payments by him receÏTed, In such a case, 
the^i^eal amount in controversy is the balance remaining unpaid 
after deducting the undisputed payments received. 

The existence of a défense tp the cjaim sued on, such as the stat- 
ute oï limitations or a claim for damages based upon a failure to 
furnish the quality of goods ordered or other like matter, will not 
defeàt the jurisdiction, becaùse in such case the plaintifl will be 
entitled to recover the amount suèd for, unless the défendant suc- 
ceeds in establishing the défense pleaded. So, also, if, by way of 
défense to an action for property sold, the défendant pleads pay- 
ment in whole or in part, and this plea is in good faith contested by 
plaintifif, jurisdiction would exist, even though upbn the trial the 
plea of payinent might: be sustained. In the case now before the 
court it is pleaded in the answer that it was agreed between the 
parties that the freight Charges should be paid by the défendants to 
the railway Company, and for thé amount thus paid the défendants 
should be credited on the account of plaintifif; that the défendants 
paid freight charges, in the aggrégate sum of |731.16, the receipts 
showing such payments being forwarded to the plaintifif company 
before the commencement of this action. The demurrer admits the 
factsthujs pleaded, and, if such- are the facts* then it is made to 
appear that the controversy between the parties does not reach in 
value the jurisdictional amount. In iGorman v. Havird, 141 U. S. 
206, 11 Sup. Gt. 943, 35 L. Ed. 717, the suprême court, in determin- 
ing whether the amotot in controversy was sufficient to confer 
jurisdiction upon that court, heldthat:.; ' 

"It is tnle, as a gênerai rille, ttot, where Judginént goes for the defefidant, 
the aiuouQt of the plaintlff's claiw Is the test «f jurisdiction; bot this pule is 
subject to the qualiflcatioi[^ that the demap^; sji*'! appear to hâve been made 
in good, faith for such amount. If It appé^^r cl'early from the whole record 
tiiàt under no aspect of the case the plaintiff èould reeôver thè fijll amount 
of his claim; this court will décline to assumé JnrJsdictlon. If, foi- instance, 
a greater amount tlian $5,000 were claimedlh.the ad damnum clause of the 
déclaration, and the blU of particulars showed the actual daim to be less, 
the latter woiild détermine the jurisdiction. Bxamples of the distinction be- 
tween thè Sum dêmanded and the sum actualiy in dispute are fréquent In the 
décisions of thiS Court." 

In the case at bar, if it be true that the plaintiff company knew, 
vfhen this action was brought, that tHe défendants, by paying the 
freight charges, had become entitled /tp crédits in a sum large 
enough to reduce the claim of plaintiÉ bélow |2,000, would it not 
then be made clear that the plaintifif company was seeking to in- 
voke the jurisdiction of this court without being entitled so to do? 

If the plaintifif company in good faith con tests the right of the 
défendants to the crédits claimed, theo the jurisdiction could be 
sustained, but, if in truth the right tp'the crédits exists to the 
knowledge of plaintiff, then the plaintifif cannot rightfully claim 
that the controversy in fact includes an amount equal to the juris- 
dictional reqiiirement. Under thèse circumstances, the demurrer to 
the answer must be and is overruled. 
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WOODS V. WOODSON et al. 

(Circuit Court of Appeals, Eighth Circuit. March 19, 1900.) 

No. 1,268. 

1. Pkocbss— Sbrvicb on Nonresidbnt— Collatéral Attack. 

Rev. St. § 738, wliicli authorizes a court to malte an order for service 
outside the district, either personally or by publication, on défendants 
who are nonresidents and cannot be found in tlie district, in a suit in 
equity to enforee any lien or claim against property wlthin the district, 
does not prescribe the évidence upon which the court shall flnd the non- 
residence; and an order for such spécial service which contains a finding 
that none of the défendants were inhabitants of or coiild be found within 
the district will be presumed to hâve been based on sufflcient and com- 
pétent évidence, when collaterally attaclied. 

2. Dbcree — Persons Concltjdbd— Représentation of Bondholdbrs bt Trus- 

tée IN MORTGAGB. 

Bondholders of a corporation whose bonds are secured by a deed of 
trust giving the trustée authorlty to bring suit to foreclose the same are 
represented by the trustée as to any litigation involvlng the validlty of 
the trust deed, and are bound by a decree caneeling the same as invalid 
in a suit brought against the trustée, although they were not parties 
thereto. 

Appeal from the Circuit Court of the United States for the East- 
ern District of ArJiansas. 

TJnder a bill of complalnt which was exhibited by the Mound City Boot & 
Shoe Company and the Wear & Boogher Dry-Goods Company against the 
Southwestern Arkansas & Indian Territory Railroad Company and the Smlth- 
ton Lumber Company on March 7, 1896, the circuit court of the United States 
for the Eastern district of Arkansas appointed John A. Woodson, one of the 
apijellees, receiver of ail the property and efiects of the two défendant oom- 
panies, with power to adininister their aflfairs; said corporations having, as it 
was alleged, become insolvent. The complainants in said bill were judgment 
creditors of the insolvent corporations. Thereafter, on March 27, 1898, John 
A. Woods, the appellant, by leave of court flled an intervening pétition In said 
cause, wherein he alleged the foUowing facts: That on October 24, 1895, the 
Southwestem Arkansas & Indian Territory Railroad Company and the Smith- 
ton Lumber Company had executed and put in circulation their joint bonds, 
of the dénomination of $1,000 eaeh, to the amount of $200,000, which were 
payable on October 1, 1915, and had also executed a deed of trust to the 
Farmers' Loan & Trust Company, as trustée, whereby they conveyed to said 
trustée ail thé railroad property of the aforesaid railroad company, which was 
particularlv descrlbed, and ail the lands and mill property of tfee aforesaid 
mlll company, which was also particularly described, as securlty for the pay- 
ment of said joint bonds; that the Farmers' Loan & Trust Company had 
duly accepted the office of trustée, and engaged to exécute the trust; that it 
had been duly requested by the holders of the bonds secured by said deed of 
trust to prosecute a suit to enforee the provisions of the deed of trust, and to 
foreclose the same, but had refused to comply with said request; that the 
intervener was the holder of 165 of said joint bonds, amounting to the sum 
of $165,000, and that the case in which said Intervening pétition was filed was 
referred to a spécial master on March 30, 1897, to report a list of the creditors 
of said insolvent corporations, who was about to file his report in obedl«iee 
to said order of référence, but that the intervener had no information or 
knowledge conceming what had been done in said cause until a short tlme 
before presenting his intervening complaint. The intervener prayed that the 
joint deed of trust above referred to might be decreed to be a lien upon ail the 
property described therein wiiich belonged to the two Insolvent corporations, 
and that said lien might be adjudged to be superior to the claims of ail the 
complainants in the cause wherein the receiver had been appointed; that an 
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account might be taken of the amount due on sald joint bonds; and that the 
deed of trust seeuring the sapie might be foreclosed. In response to the 
intervening pétition, Woodson, as recéiver of tlië insolvent railway Com- 
pany and,fflill Company, interposed a plea in bar, wherein he averred in sub- 
stance that on April 4, 1896; he had instituted a suit in equity, as recéiver 
of said insolvent corporations, against; the Farmers' Loan & Trust Company 
of New York, and certain other parties therein named as défendants, the ob- 
ject and purpose of said suit being to obtaln a decree that the joint bonds and 
deed of trust whlch had been executed by the South western Arkansas & Indian 
Territory Railroad Company aad the Smlthton Lumbei: Company were void 
and of ao effect beeause it was beyond the power of said corporations to exé- 
cute sàid joint bonds and deed of trust. It was arerred in substance in said 
plea that service had been obtained in oonf ormity with law ùpon the Farmers' 
Loan & Trust Company of New York by the delivery to the président thereof 
of an order requiring it to appear and plead to said bill of cOmplaint on or be- 
fore the first Monday in June, 1896; that it had failed to so appear and plead; 
that a decree pro confesso was taken against it on August 3, 1896; and that a 
final decree was entered against it on October 22, 1897, whereby it was adjudged 
and decreed that said joint deed of trust was void, and that it be eanceled and 
held for 1 norrght. The plea further averred that before making said decree 
the court by which it was made had aoquired fuU jurisdiction of the parties 
and the subject-^matter, and that the deed of trust tbereln adjudged to be void 
was the Same' instrument which the intervener, Woods, was seeking to enforce 
by his intervening complaint. The cause was set down for argument upon the 
plea so interposed by the recéiver, and after a hearing thereon it was ordered, 
adjudged, and decreed that the plea interposed a good and sufficient défense to 
the ihtewening complaint, and that the same be dismissed. The case comes to 
this court on an appeal prosecuted by the Intervener from the latter order. 

James P. English (Janies! H. McCulloch and E. S. Hall, on the 
brief), for appellant. 

W. E. Hemingway (TJ. M, Rose and G. B. Rose, on the brief), for 
appellees. 

Before CALDWELL, SAÎOÎORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

It is èlaimed in behalf of John A. Woods, the intervener and the 
appellant; that the service obtained in the action which was brought 
by ^ohn A- Woodson, as recéiver, for the purpose of annuUing the 
joint deed of trust that was executed by the Southwestern Arkan- 
sas & Indian Territory Railroad Company and thê Smithton Lum- 
ber Company, was insufficient to support the decree suh^equently 
rendered in that suit, adjudging the deed of trust to be void and of 
no effect, and that the trial court accordingly erred in holding that 
the plea interposed by the recéiver stated a good défense to the in- 
tervening pétition. Proceedings to obtain service in the action 
brought by the rçceiver to test the validity of the joint deed of trust 
were taken undier section 738 of the Revised Statutes of the United 
States, which is as follows: 

"When any défendant in a suit in equity to enforce aay légal or équitable 
lien or elaim against real or Personal property within the district where the 
suit is brought is pot an inhabltant of nor fonnd within the said district, 
and does not voluntarily appear thereto, it shall bé lawf ul for the court to make 
an order directing such absent défendant to aPPear, plead, answer, or demur 
to the complainant's bill at a certain day, therein to be designated; and the 
said order shall be serred on such absent: défendant, if practicable, whenever 
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fonnci, or, where sueh personal service is not praetieable, shall be published in 
such manner as the cotirt stiall direct. If such absent défendant does not ap- 
pear, plead, answer, or demur within tlie time so limited, or within some fur- 
ther time to be allowed by tlie court in its discrétion, it shall be lawful for tlie 
court, upon proof of the service or publication of the said order, and of the 
performance of the directions contained therein, to entertain jurisdiction, aud 
proceed to the hearing and adjudication of such suit, in the same manner as 
if such absent défendant had been served with process within the said dis- 
trict. But the said adjudication shall, as regards such absent défendant with- 
out appearance, afCect his property within such district only." 

Acting under that statute, the court in which the action was 
brought made the following order on April 14, 1896: 

"Now, on this day comes the comp^ainant, and shows to the court that this 
is a suit brought by him for the purpose of canceling a certain mortgage ex- 
ecuted by the Southwestern Arltansas & Indian ïerritory Railway Company. 
and the Smithton Lumber Company on the 24 th day of October, 1895, convey- 
ing ail the property of each of said companies of every description, said mort- 
gage being given to secure the payment of 200 joint bonds, of $1,000 each; that 
tlie défendant Farmers' Loan & Trust Company of New York is the trustée 
named in said mortgage, and the défendants O. L. Geer, James C. Hutehinson, 
aud Morritz Lippman, partners as aforesaid, are the holders of the bonds se- 
cured thereby; and that none of said partners are inhabitants of, or found- 
within the limits of, this district, nor hâve voluntarily appeared thereto. It 
is therefore ordered that said Farmers' Loan & Trust Company, O. L. Geer, 
.lames C. Hutehinson, and Morritz Lippman be required to appear on or before 
the flrst Monday in June, 1896, and plead, answer, or demur to tlie bill of 
complaint herein, and that in case of their failure to appear on that day a pro 
eonfesso may be taken against them for their default. It is also ordered that 
a copy of this order be served on each of said parties, wherever he may be 
found, and upon the person in possession of the property of each mortgagor 
Company in suit. Such service shall be made by the United States marshal 
for the proper district of the United States, and the return of said marshal 
of such service shall be deemed sufflcient proof of the service of the order." 

To this order the United States marshal for the Eastern district 
of Arliansas made the following return: 

"I hâve executed the within order by delivering a true and correct cojiy of 
this order into the hands of George E. Cunningham and W. P. Ross, persons in 
charge of the property referred to herein, at Smithton, in the Eastern district 
of Arkansas; and this order is returned without service as to the défendants 
the Farmers' Loan & Trust Company of New York, 0. L. Geer, .lames P. 
Hutehinson, and Morritz Lippman, ail of said défendants being nonresidents 
of, and not found in, the Eastern district of Arkansas, this 30th day of April, 
1896." 

To the same order the United States marshal for the Southern 
district of New York made the following return, under date of May 
30, 1896: 

"I hereby certify that on the 21st day of April, 1896, at the city of New York, 
in my district, I served the within order upon the within-named Farmers' Loan 
& Trust Company of New Y'ork, by exhibiting to Roswell G. Kolston, président 
of said Company, the within original, and at the same time leaving witli him a 
copy thereof. The within-named O. L. Geer, .James C. Hutehinson, and Morrita 
Lippman not found." 

On the strength of such service a decree pro eonfesso was taken 
against the Farmers' Loan & Trust Company on August 3, 1896; 
and on October 22, 1897, a final decree was entered granting the 
relief prayed for in the bill, to wit, the cancellation of the joint 
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deed of trust executed by the défendant railway company and the 
défendant mill contipany on Octobef 24, 1895. 

The particuliaip objection made to the service is that the record 
does not show thât thei order of April 14, 18&6, prescribing a spécial 
mode of service, was based either upon an affldavit showing that 
the défendants to the Mil could not be found within the Eastern 
district of Ark^nsas, or that such fact was estahlished by a return, 
'T^ot foùnd," made on a subpœna theretofore issued. It will be 
observed, however, that the statute does not in terms require that 
the faet that a défendant is not an inhabitant of a district, or can- 
not be found theréin, shall be established in either of the v^ays last 
suggested. It is doubtless true that thèse facts must be proven in 
some manner to the satisfaction of the court before it is authorized 
to make the specifled order; but we àrè aware of no reason why 
such facts may not as well be shown by oral testimoijy as by an 
affldavit or a return upon a subpœna, since the statute does not 
prescribea particular kind of proof. In the présent case the bill 
of complaint on which the order was obtained did allège that the 
Farmers' Lbah & Trust Company was "a corporation organized and 
doing business under the laws of the state of îsew York, in the city 
of New York," and that O. L. Geer and James 0. Hutchinson and 
Morritz Lippman were "citizens of the state of New York, and re- 
siding in the city of New York," s6, that thèse facts were estab- 
lished by affldavit since the bill was duly verifled. Besides, the 
order of April 14, 1896, contains a finding by the court "that none 
of said parties [défendant] are inha;bitatots of, or found within the 
limits of, this district, nor havé voluntarjly appeared hereto." It is 
true that, as this order is printed in the record which has been 
lodged in this court, the word "parties," as written in the foregoing 
excerpt, appears to be "partners." But a stipulation bas been filed 
by counsel showing that a -mistake was made in copying from the 
original record, and that the 'word "partners," which is written in 
italics in the above-quoted copy of the order of April 14, 1896, 
should be "parties," and that it is so written in the record made 
below. Inasmuch, then, as the record contains a flnding by the trial 
court, as the basis of its order, that none of the parties défendant 
were inhabitants of, or could be found within the limits of, the 
Eastern district of Arkansas, it must be presumed, in this proceed- 
ing, where the decree is assailed collaterally, that the facts essen- 
tial to the validity of the order of April 14, 1896, were established 
by suffîcient and compétent proof. It was within the power of the 
court by which the order in question vi'as made to détermine wheth- 
er the défendants were inhàbitants of, or could be found within, the 
district; and, having determined that question in the négative, its 
decree which is based thereon cannot be assailed collaterally. This 
is especially true in a case where the statute under which the court 
acted did not require the production of any particular kind of proof 
to establish the fact that the défendants could not be found within 
the district. Voorhees v. Bank, 10 Pet. 449, 9 L. Ed. 490; Des 
Moines Nav. & E. Co. v. lowa Homestead Co., 123 U. S. 552, 557, 8 
Sup. et. 217, 31 L. Ed. 202; Applegate v. Mining Co., 117 U. S. 255, 
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269, 6 Sup. et. 742, 29 L. Ed. 892; Byers t. Fowler, 12 Ark. 218. 
It follows, therefore, that the record fails to disclose that the decree 
against the Farmers' Loan & Trust Company was void, or that it is 
assailable in this proceeding, by reason of any defect in the service 
had upon that company. 

It is further claimed in behalf of the appellant that the decree 
against the Farmers' Loan & Trust Company adjudging the inva- 
lidity of the joint deed of trust is not binding upon him, because he 
was not a party to the suit in which the decree was rendered, even 
if it is binding upon his trustée, the Farmers' Loan & Trust Company, 
who was duly ser\'ed with process. This point, however, must be 
ruled against the appellant on the strength of the following cases: 
Beals V. Railroad Co., 133 U. S. 290, 10 Sup. Ct. 314, 33 L. Ed. 608; 
Kerrison v. Stewart, 93 U. S. 155, 160, 23 L. Ed. 843 ; Shaw v. Rail- 
road Co., 100 U. S. 605, 611, 25 L. Ed. 757; and Eichter v. Jérôme, 
123 U. S. 233, 247, 8 Sup. Ct. 106, 31 L. Ed. 132,— and especially on 
the strength of the décision in Beals v. Eailroad Co., which is on ail 
fours with the case in hand. In the latter case a bill was filed 
against the trustée in a deed of trust to cancel the sarne, but the com- 
plainant Beals, who was a bondholder, was not made a party thereto. 
Nevertheless it was ruled that the bondholders were parties by repré- 
sentation, and that a decree canceling the mortgage was obligatory 
upon the bondholders as well as upon tlieir trustée. We discover no 
circumstances in the case at bar which will serve to take the case out 
of the opération of the rule there declared. The joint deed of trust 
was made to secure 200 bonds, of the par value of |1,000 each, which 
were doubtless intended for gênerai circulation. It cannot be as- 
sumed, therefore, that it was within the contemi)lation of the parties 
that ail persons who might hold any of the bonds should be made 
parties to any and every suit which might be brought, affecting the 
validity of the deed of trust. Indeed, the trustée, imder the terms of 
the deed of trust, was expressly authorized to commence a suit to fore- 
close the same, and in such a proceeding the grantor in the deed of 
trust was clearly at liberty to challenge its validity, and litigate 
that question with the trustée. We are of opinion, therefore, that 
the deed of trust made the trustée the agent of ail the bondholders 
to défend a suit such as was brought against the trustée for the 
purpose of having tlie deed of trust adjudged invalid, that the gran- 
tor in the deed of trust was under no obligation to make the bond- 
holders parties to such a proceeding, and that a decree obtained 
without fraud, and on due service of process upon the trustée, was 
effectuai to conclude the appellant and ail other bondholders. 

The appellee filed in this case a motion to dismiss the appeal, but, 
as the decree below appears to be right upon the merits, we hâve 
not deemed it essential to consider said motion on its merits. It 
will accordingly be entered as overruled, and the decree below will 
be affirmed. 
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RITCHIE et al. v. SAYEES et al. 
(Circuit Court, D. West Virginia. February 24, 1900.) 

1. Attachment — Statutort Procbkdings. 

An attaclinient proceeding in a state court urider tlie West Virginia law, 
wlien tliere is only constructive service of process by publication, and no 
appearancé by the défendant, is strietly a statutory remedy, and in dero- 
• gation of the rights of the party at common law; and in order to deprlve 
a çerson of his common-law rights, and malie the judgment or decree ren- 
dered in such proceedings valid aad binding, the requirements of the 
statute most be strietly complied <vlth. 

2. &AME— Sale of Rbalty— Bond— Want op Jurisdiction. 

Where the statute expressly provides "that no sale of real estate at- 
taehed shall be made until Ihe plalntifC, or some one for him, shall give 
bond wlth sufflcient seeurky, in such penalty as the court shall approve, 
with conditions," etc. (Code W. Va. 1868, c. 106, § 23), a sale of real estate 
without such bbnd being glven or required to be given will not only be 
màde withoat authority- from the statute, but against the express and 
positive command of it, and will conf er no title upon thè purchaser. 

3. Judgment— Collatéral Attack. 

Although a court may hâve jurisdiction of a case, yet, if it appears from 
the record that it did not hâve jurisdiction to enter the decree and the 
particular judgment thereon that If did enter, then that decree and judg- 
ment may be collaterally impeached. 

4. Notice to Puhchasers. 

Persons claiming title uDder a puo'chaser whose title is derived from a 

,, deciee entered by a court without jurisdiction to enter such a decree are 

affected with notice of such Invalidity of title in their vendor, such in- 

validity appearing of record and in their chàln of title, and such derivative 

purchasers are proper parties to a bill attaeklng the decree and the deed 

■ made under it. 

5. VoiD Tax Dkeds. 

ïhe décision of this court in De Forest v. Thompson, 40 Fed. 375, 
that a tax deed, made prior to the curative statute of 1882, under a sale 
in which the requirements of the statute were not complied with, is void, 
is adhered to and reaffirmed. 
8. Equity — Lâches. i 

There can be no lâches in faiUng to assert rights of which a party Is 
: wholly ignorant, and whose existence he had no reason to apprehend. 
7. 8ame. 

Except in peculiar cases, the facts of which require à departure from 
the usual rule, a court of equity will not hold a party guilty of lâches 
within the period that the statute of limitations would not defeat a recov- 
ery of land upon the légal title. ; 

8.. Same— Jurisdiction. 

Where the invalidity of a tax deed, or a deed under a decree of a court 
acting without jurisdiction, does not appear on the face of the deed, such 
invalidity must be made to appear by facts dehors the deed itself; a 
common-law action does not afïord the full and adéquate remedy which 
should be given, and a court of equity has jurisdiction of a suit to impeach 
^ and annul such a deed. 

Q. SÂMB— PlEADINO— MOLTIPLICITY. 

' A bill may be framed with a doublé aspect, and pray for relief in the 

i • i ' alternative, where the statemeuts of fact are not inconsistent; and a de- 

murrer to such a bill, praying for relief in the alternative, and which shows 

that the plaintiff is entitled to one kind of relief or another, should not be 

sustained for multiplicity. 

(Syllabus by the Court.) 

In Equity. 
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Flournoy, Price & Smith, for plaintiffs. 

Simms & Enslow and Chapman & Œllespie, for défendants. 

JACKSOX, District Judge. Tliis case is now being heard upon 
a demurrer to tlie bill. It is alleged tliat tlie commonwealth of 
Virginia issued its patent, dated on tlie 2i)tli day of April, 1795, 
granting Wllson Cary Nicholas a tract of land containing 300,000 
acres, lying in tlie counties of Wvtlie and Russell. In 1799 the 
county of Tazewell was formed from the counties of Wytlie and 
Russell. In 1858 the county of McDowell was formed from the 
county of Tazewell. After the formation of thèse new counties, 
the greater part of the 30i0,000-acre tract was embraced by the 
boundaries of the county of McDowell, leaving the remainder lying 
in the county of Tazewell, Va. The bill allèges: That the tract of 
land was returned delinquent in Tazewell county, Va., for the non- 
payment of taxes thereon, in the naine of Wilson Cary Nicholas, 
and under an order of the county court of said county niade on the 

day of , 185-, 50,000 acres of the said tract was laid 

olï and surveyed by commissioners for that purpose, and sold for 
taxes, which was purchased by Kiah Harman, Harvey George, and 
H. A. Harman. On the 29th day of September, 1853, Samuel L. 
Graham, clerk of the county court of Tazewell county, conveyed the 
land by deed to the purchasers, which is recorded in the clerk's 
office. The bill f urther allèges : That subsequently, by sundry con- 
veyances from the purchasers and their hoirs at law and devisees, 
the title of the land vested in one James S. French. That on the 
27th day of March, 1871, French conveyed to the plaintiffs, by deeds 
duly recorded, the tract of 50,000 acres of land, with covenants of 

gênerai warranty. That on the day of , 1871, the 

plaintiffs conveyed undivided portions of the tract of land, as fol- 
lows: First, to Alexander McConnell 1,100 acres, common and un- 
divided, being a portion of the 40,000 acres, which was a portion 
of the 300,000 acres, but, as is alleged in the bill, the 40,000 acres 
was bounded and described by the same boundaries that bounded 
and described the 50,000-acre tract; second, to Albert Einear 1,100 
acres, common and undivided, being a portion of the 40,000 acres, 
which was a part of the 300,000 acres, the boundaries being the 
same as the 50,000-acre tract; third, to Benjamin D. Wright an 
undivided one-tenth interest in 40,000 acres in the land owned by 
Sperry and Ritchie, the boundaries of the 40,000 acres being the 
same as the 50,000-acre tract. The bill further allèges that Mc- 
Connell, Rinear, and Wright held undivided interests in 50,000 
acres, and were and continued to be tenants in common with your 
orators^ and ail persons claiming interests in said lands under your 
orators, and that, by reason of the co-tenancy existing between the 
parties, McConnell and Rinear had the right to hâve laid off and 
assigned to each of them 1,100 acres of the said 50,000 acres free 
of ail adverse claims, and the said Benjamin D. Wright the right 
and title to one undivided tenth of the whole 50,000 acres. And 
it is further alleged that on the 5th day of December, 1877, Daniel 
H. Harman, acting for the benefit of David G. Sayers, a défend- 
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ant in this suit, sued ont of the circuit court clerk's office of Mc- 
Dowell county, W. Va., an order of attachment against I. P. Sperry 
and S. J. Eitchie (the plaintiffs), and W. Sperry, partners under the 
firm name of Sperry, Eitchie & Oo., as défendants, which attach- 
ment conunanded the sheriff to attach the unsold portion of the 
50,000-acre tract, belonging to the défendants, lying in said county, 
on both sides Of Dry Fork of Sandy river, conveyed by Thomas S. 
French and wife to the défendants (now the plaintiffs in this ac- 
tion), which unsold portion contained 37,000 acres, or a sufflcient 
quantity thereof to pay $270.21, with interest on $268.71, part there- 
of, from the 28th day of March, 1877, until paid, and the r.emainder 
without interest, and the costs of the suit, and make return of 
his proceedings under this order to the next term of the circuit 
court of McDowell county. The attachment was levied the same 
day upon the unsold portion of the 50,0010 acres, supposed to be 
37,000 acres. At February rules, 1878, an order of publication 
was awarded, stating that the objeot of the suit was to attach and 
subject to sale the unsold portion of the tract of 50,000 acres of 
land of the défendants lying in the county of McDowell, W. Va., 
on both sides of the Dry Pork of Sandy river, conveyed to them by 
James S. French and wife, which unsold portion was about 37,000 
acres. A lis pendens was àlso recorded in said county, stating 
the object of the suit. The bill charges that the plaintifl Harman, 
acting for Sayers, at the January rules, 1878, flled a bill praying 
that the unsold -portion of the 50,000-acre tract be sold to satisfy 
plaintiff's debt, costs, etc. The bill further allèges that on the 
— day of May, 1878, a decree was entered recitingthe vari- 
ons steps in the proceedings that we*fr taken up to that date, which 
adjudged that the plaintiffs in that action had a lien by reason 
of the attachment sued ont in the proceedings, and decreed that 
the défendants (the plaintiffs in this action) pay to the plaintiffs 
in that action the sum of 1308.91, with interest from daté ând the 
costs of the suit, and, upon the- f allure of the défendants to pay 
within 30 dà^^s the sum so' decreed, that Henry Harrison, who was 
appointed U spécial €ommissioner, should sell the land in the bill 
mentioned 6n a crédit of 6 and 12 months, except as to costs of 
suit and exipenses of selling, for tvhîeh cash might be required, 
taking frdm the purchàser bond, with good persoflal security, for 
the deferred installments. A further charge in the bill is that the 
défendants in that suit werénotserved' with pi-ocess, nor with a 
copy of the attachment, ûor did they ever appear to défend the 
action. It is also alleged that the pMntiffs did not in that. suit 
give a bond with securityj as required by section 23 of chapter 
106 of the Code of West Virginia of 1868, with conditions required 
by the statu te. It is further alleged that no bond was given, as 
required by law, before the commissionèr advertised the land de- 
iscribed in his advertisemént as "a certain tract or parcel of land 
in the bill and proceedings mentioned, lying on the Dry Fork and 
its tributaries, waters of Tug river, and near McDowell court house," 
and stating the number of acres as 37,000 acres of valuable land 
in McDowell county; that at the October term, 1878, the conlmis- 
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sioner reported that on tlie 3d of September, 1878, he sold the tract 
of land in the bill and proceedings mentioned to the plaintiff D. 
G. Sayers, at the sum of |365.61, which, after deducting the costs 
of suit and expenses of sale, left |308, whieh was in full of the 
plaintifPs decree in the cause, and that no bond was taken from 
the plaintiff, who was the purchaser. On the 14th day of October, 
1878, a decree was entered conflrming the sale to the purchaser, 
and directing the commissioner to convey the tract of land in the 
bill and proceedings mentioned. It is further alleged that on the 
14th day of May, 1878, another and supplemental decree was en- 
tered, showing payment of money, and again directing the commis- 
sioner to convey said land to the said D. G. Sayers, with spécial 
warranty of title. The plaintiffs further aver that they never did 
appear in said cause, and, in fact, had no knowledge of the pend- 
ency of such a suit until long after the last-mentioned decree was 
entered and said suit had been retired from the docket; and at 
the time the last decree was entered and the suit retired from 
the docket the right of the défendants to appear and make défense 
to it, as prescribed in section 23, c. 10'6, Code W. Va. 1868, had not 
expired by limitation or otherwise. It is further alleged that the 
plaintiffs having failed to give the bond required by section 23, c. 
106, Code W. Va. 1868, renders the sale invalid and illégal, and 
without authority of law, and is in direct conflict with the ex- 
pressed prohibition of the statute, and did not devest the plain- 
tiffs of their title, nor did the title to the land pass by the sale 
made in pursuance thereof to the défendant D. G. Sayers, or to 
any subséquent purchaser claiming through or under him, and they 
could not be and were not bona flde purchasers without notice. It 
is further alleged that, in pursuance of the decrees of the 14th of 
May and 4th of October, 1878, the spécial commissioner conveyed 
the land sold by him, and in his conveyances described it to be "the 
following real estate, situate in the county of Tazewell, Virginia, 
and McDowell county, West Virginia, the greater part being the 
same land conveyed to I. P. Sperry and S. J. Kitchie by James S. 
French and wife, by deed beari. g date the 27th day of March, 1871, 
being a portion of the three hundred thousand acres granted to 
William C. Nicholas, and conveying fifty thousand acres thereof, 
subject, however, to a réservation of six thousand acres hereto- 
fore conveyed by Sperry and Kitchie, eleven hundred acres of which 
was conveyed to Albert Rinear, eleven hundred acres to McCon- 
nell, and four thousand acres to Benjamin D. Wright." The bill 
aiso allèges that the land previously conveyed to Rinear, McCon- 
nell, and Wright was not sold, or attempted t» be sold, and no 
title whatever under the proceedings conveyed the land of Rinear, 
McConnell, and Wright to Sayers, or to any purchaser or purchasera 
claiming under him, and that whatever interest Sayers obtained 
from the purchaser of the 50,000 acres at the tax saie was an un- 
divided interest in said land, for the reason that Rinear, McCon- 
nell, and Wright wére tenants in common with the rightful own- 
ers of the 50,000-acre tract, and that ail the acts and poings of 
any one of the tenants in common inured to their benefit, to the 
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préservation of their title. Jt also appears from the bill that, by 
prbper conveyaiices, Kinear and wife and McConnell a.nd wife re- 
conveyed their interest in the lands to the plaintifEs, purchased 
previously from them, and that by reason of such conveyances, in 
the event the court should hold "that D. Gr. Sayers had acquired 
title to a portion of the 50,000 acres under the chancery proceed- 
ings heretofore referred to, then the said Sayers became a ten- 
ant in common with Sperry, Eitchie, and Wright in the 50,000 acres, 
to their respective interests. . It is f urther alleged that Benjamin 
D. Wright died in 1894 (at which time he was a cjtizen and in- 
habitant of the State of Ohio), seised with an undivided one-tenth 
interest of 40,000' acres conveyed to him as aforesaid, leaving a 
will by which he devised the said interest to his wife, she being 
his sole devisee and also his sole executrix, which will was duly 
probated in the year 1894, in the probate court of Summit county, 
in the state of Ohio, a duly-authenticated copy of which was ad- 
mitted to probâte in the county court clerk's office of McDowell 
county, W. Va., on the 12th day of February, 1897; that on the 
i2th day of February, 1897, Nancy Wright conveyed to the plain- 
tiiïs the undivided one-tenth of said land, which had been pre- 
viously conveyed to Benjamin D. WMght in his lifetime. The bill 
f urther allèges that after the said Sayers had purhased the un- 
sold portion of the 50,000 acres at a tax sale made by Daniel H. 
Harman, deputy for A. J. Beavers, sherifE of McDowell county, on 
the 4th day of November, 1879, as delinquent for taxes, in the name 
of I. P. Sperry and Samuel J. Eitchie (the plaintiffs), Alexander 

SicConnell, A. B. Rinear, and Wright, that J. F. Johnson, 

Çlerk of the county court of McDowell county, undertook to con- 
yëy said 50,000 acres to the said Sayers by deed dated the 30th 
çAy of August, 1881, and admitted to record in the county court 
derk's office of McDowell county on the 12th day of September, 
1881. The bill charges that the tax sale made by the sherifï of 
the 50,000 acres, and the conveyance of the same by the clerk to 
Sayers, was nuU and void — First, because the list and report of 
the said sale was not returned to the office of the clerk of the 
county court of McDowell county within 10 days after the comple- 
tion of the sale of said land, or of any other lands mentioned in 
said list and report, as required by law, and that there never was 
and is now no note or record in said county clérk's office showing 
the time said list and report were returned to said office, and be- 
cause of other irregularities and omissions apparent upon the face 
of the report and list of sale; second, because, at the time of said 
sale and purchase, Sayers claimed to be a tenant in common in 
said land with the plaintiffs and said W^right, and therefore did not 
become the purchaser of the land in his own right, but, as plain- 
tiffs submit and aver, said pretended purchase, if it had any effeet 
in law, was nothing more than a rédemption and payment of the 
taxes on said land, and that the rédemption and payment of taxes, 
in law, was a rédemption for the beneflt of the plaintiffs and other 
owners thereof, and for this reason the deed of the clerk of the 
c6unty court to him could not and did not pass to and vest in him 
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any right or title whatsoever, but the sarae was altogether null 
and void. It is further alleged that the plaintiffs had no knowl- 
edge of the pendency of the chaneery suit, nor of the sale made 
under the decree entered in it, non of the sale of the lands for 
taxes in 1879, and of the conveyance by the clerk to Sayers of said 
land in pursuance of said tax sale, until many years after it was 
sold, and net till within less than 10 years next preceding the flling 
of this bill; that the plaintiffs resided in the state of Ohio, and 
were not familiar with the methods in vogue in the southwestern 
counties of the state of West Virginia, and had no reason to be- 
lieve, and did not believe, that they were in danger of losing their 
real estate through the manipulations of the officiais, under the 
laws of the state. It is further alleged that the claim sued on 
by D. H. Harman in the chancery suit was a *draf t or check giyen 
for the payment of taxes on said land; that a check had already 
been sent him, which was eollected, and the plaintiffs believe, and 
did believe, that said check, which was eollected, paid the said 
taxes, and that the check sued on, after the flrsf check had been 
eollected, was sent through mistake by a member of the flrm, who 
was ignorant of the fact that the flrst check had been sent by an- 
other member of the flrm. The plaintiffs aver that they did not 
owe Daniel H. Harman anything whatever when said suit was in- 
stituted by him; and, believing that the taxes had already been 
paid, they had no reason to suppose that any action could be in- 
stituted against them, and for this reason they had no occasion 
to watch the records of the courts of McDowell county in regard 
to any suits against them. It is further alleged that a conspiracy 
and combination was entered into by and between the said Daniel 
H. Harman, David G. Sayers, and Henry Harrison to defraud the 
plaintiffs of their land by the institution of the chancery suit, and 
the attachment therein, on an unjust claim, and that it was agreed 
by the three parties that said land should be attached and sold 
and purchased by the said D. G. Sayers for the beneflt of Har- 
man, Harrison, and himself, and that Sayers, being the son-in-law 
of Harman, should receive and hold the title thereto for the joint 
beneflt of himself and Harman for one half, and for the said Henry 
Harrison for the other half; that at the time of the institution 
of the suit, and for some time prior thereto, Sayers and Harrison 
had been engaged in the joint purchases of land in the immédiate 
vicinity of the said 50,000 acres, and of some tracts probably with- 
in its bounds, the titles to ail of which were vested in the said 
D. G. Sayers as the sole and ostensible owner, but in reality for 
the beneflt of himself, Harman, and Harrison; that the plaintiffs 
did not learn of said conspiracy and combination until the som- 
mer of 1896, when the plaintiff S. J. Eitchie for the flrst time 
obtained information which led him to suspect the conspiracy, and 
since that time prompt and diligent steps hâve been taken by the 
plaintiffs, with the aid of counsel, by investigating the records of 
McDowell county and by other means, to ascertain the facts by 
which the existence of such a conspiracy and coribination could 
be proven. And the bill charges that when Henry Harrison acted 
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as commissioner, making the sal^iJin the suit mentioned, and con- 
veyîng said lajid ,;tç( thç: said I). Gr. Siajrecs, that he was interested 
in sàid sale as apurchaser with the said Sayers, and made said 
sale with the undérstanding and ^gi^eenient with Harman and 
Sayers that he (flarrison) was to be t$ie, pwner of one-half of the 
said land sold, and that the title tp the land should be vested in 
said Sàj^ers, in trust for Harrison, Harman, and Sayers. It is fur- 
thec alleged that the purchase of the 50,000 acres of land at the 
delinqiient sale in November, 1879, by Sayers, was with the un- 
derstsfliîiiig and agreement between Harman and Harrison that the 
saidipurchase should be for their joint, beneflt, and that the title 
acquired by said sale should be hçldiVby the said Sayers, in his 
name, as the ostensible owner therçof , but really for himself , Har- 
man, and Harrison, as thp bénéficiai owners thereof, and that the 
deed made in pursuance of such sale was null and void, and that 
the title of the plaintiffs did not, pass, nor was it vested in said 
Sayers, or any one else, by virtue of said sale, and that it after- 
wards appeared that a number of deeds were made for parcels of 
the 50,000 acres in the jifetime of the said Henry Harrison, who 
united ag,grantor with .the said Sayers, and that after the death 
of the said Harrison poriionsof the land remained unsold, and 
were attempted to be partitioned between the heirs at law of said 
Henry Saîrrison and the said Sayers, ione half to the said Harri- 
son's hdjWj.and the otherhalf to the said Sayers, and that said 
Sayers, in a suit for partition, admitted Harrison's interest in the 
land, although there was no deed of record from Sayers to Harri- 
son. l'hebill further allèges that the, said Sayers made 38 deeds, 
conveyingiportions pf the ai),000 acres of land to sundry and divers 
peinons,, défendants in this action. It is alleged that in the years 
18S8 and 1889 W. A. M^hitleyiand others, some of the heirs at law 
of the sajd Henry Harrisonj deceased, instituted a suit against 
David Çr. Sayers and certain other heirs, to partition the 50,000 
acres between Henry Haçrison's heirs apd David 6. Sayers, in 
which suit said Sayers admitted that Henry Harrison, in his life- 
time, was e^titled to, and was the real owner of, an undivided one- 
half pf said land, and that under a djçqree made in said cause in 
May, 1889, commissioners were appointed to lay ofl and assign to 
Heiiry Harrison's heirs, in severalty, one-half of said lands, and 
to Sayers one-half of tlie same; that the said assignment was duly 
made and reported, and cpnfirmed by decree made in the suit on 
the 5th day of July, 1889, and that in pursuance of the said de- 
cree there was assigned tP Henry Harrison's heirs, in 13 différent 
parcçls, about 7,200 acres of land; and that in 13 différent parcels 
there. was assigned tp Sayers abput 8,800 acres of land, ail of which, 
it is alleged, was part and parcel of thç i50,00O acres of land bought 
at tiie tax sale. It is fprther alleged that sundry and divers con- 
veyancgs were made of ipôrtipns of this laBd to other parties, which 
itiis p^ijvnecessary for the rCQurt to npitioe at this timej It is char- 
ge^ that at the time this partition was. made tjie boundaries of thé 
5<i,W açire^çputainedpiore than that niirober of aeres>> and proba- 
yy aboljtJSjOOOacrfiiSi .ti^at the tract of;laud waa atthat time, and 
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at the time of the bringing of this suit, mostly wild, uncultivated 
land, and was not in the open and actual possession of any person ; 
that neither the défendant Sayers, nor Harrison or his heirs, ever 
took or held any actual possession of the 50,000 acres under the 
sales made thereof in the chancery suit in 1878, or under the sales 
made by the sheriff in 1879; and it is further charged that none 
of such purchasers ever took actual or open possession of the por- 
tions of the land purchased by them, and that none of said pur- 
chasers havé been in the actual,. visible, and continuons possession 
of the portions of the land so purchased by them, respectively, for 
the period of 10 years. There are other allégations in the bill, 
which the court deems it immaterial to notice upon a demurrer to 
the bill. 

Upon the allégations of the bill, the court is asked that the varions 
sales and conveyances made, both under the attachment proceed- 
ings and the tas sale, be set aside, and declared nuU and void, and 
that the clouds resting upon the plaintiffs' title by reason thereof 
be removed, and that, in the event the court is of opinion that the 
défendants Sayers or Harrison's heirs are entitled to any portion 
of this land, the court will decree a partition as to the undivided 
interest and share in the lands which passed to and vested in the 
plaintiffs under the deeds from McConnell, Kinear, and Wright, and 
to hâve their portion laid ofl and assigned to them. The further 
prayer of the bill is that, in the event the court should be of opinion 
that the plaintiffs could not recover the lands conveyed by Sayers 
and Harrison to other persons, then, inasmuch as they hâve realized 
large sums of money from the lands so sold and conveyed, they 
should be required to account to the plaintiffs in this action for the 
moneys so received. The further prayer of the bill is that the sale 
and conveyance made under the chancery suit in 1878, as well as 
the pretended sale for taxes made in 1879, and the conveyance made 
to D. G. Sayers in 1881, may be declared null and void, and the deeds 
set aside and annulled, and that ail the deeds made by Sayers and 
Harrison be set aside and annulled, and that the clouds resting upon 
the plaintiffs' title by reason of any of the deeds mentioned in the 
prayer of the bill be removed, and the plaintiffs' title cleared of 
such clouds, and th.at, if for any reason the court is of opinion that 
the deeds to Sayers cannot be set aside and annulled, the plaintiffs 
may be decreed to be entitled to hâve a partition of said 50,000 
acres vested in said Sayers, or in Henry Harrison's heirs at law, and 
may also hâve their undivided interests which passed to them under 
the deeds from Kinear, McOonnell, and Wright, hereinbefore men- 
tioned, decreed and laid off and assigned to them; and, if for any 
reason the court is of opinion that the deeds made by Sayers and 
Harrison to the other persons cannot be set aside and annulled, 
then that the plaintiffs may be declared and decreed to be entitled 
to hâve partition with said other persons, and to hâve an undivided 
interest and share in said portions of the land which passed to and 
vested in them under the deeds from Rinear, McConnell, and Wright, 
as aforesaid; and a prayer for gênerai relief. 

In the Btatement I hâve made of the bill, and the allégations con- 
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tained in it, ihe court bas endeavored, to some extent, to extract 
from lîhe bîU tlie ïnaterial matters contai ncd in it; or, in otlier words, 
to State à^ë briéfly as possible its materia'l allégations. The bill is 
a very ioiig ônéi though I caiinot say that; considering ail the ques- 
tions thët are raised by it, the pleader could liave curtailed its length. 
To this bill a. demurrer is inteqiosed by the défendants. In pre- 
senting the demurrer there is, to some eiteïit, an effort npon the 
part of the -défendants to argue questions of fact rathcr than the 
law àrising Bpori the bill. 

The first ground of demurrer Is that tlie plaintiffs hâve a full, 
adéquate, and Complète reûiedy at law. This bill is liled chiefly for 
the purpose of Setting aside a deed made under and by virtue of 
the authority Of the circuit court of McDowell county. and also to 
set aside a tax deed made by Johnson, clerk of the county court of 
McDowell county, for the land described in the bill. The ground 
for asking that thèse deeds be set aside is fraud in obtaining the 
decree of the court which resulted in selling the land of the plaintiffs, 
and also for the fraudulent sale of the 50,000 acres at the tax sale. 

We will iirst notice the saïle under the decree of the court. It is 
alleged that an attachment was sued ont by D. H. Harman, whose 
relation to the plaintiffs, in lâw, seemed to be that of an agent; for 
he had received a check, which he had cbllected, for the purpose of 
paying taxes on the 50,000 acres, which he failed to. apply, It is 
also alleged that a second check was given him by mistake, and 
that instead of returning it as a faithful agent shoukl hâve done, 
when it was protested, he instituted an action upon it, sued out an 
atlachment, and levied it upon the plaintiffs' lands, and obtained a 
decree directing the lands to be sold, aùd had a man appointed as 
comînissioner to make sale of the lands, wlio, the bill allèges, was 
interested with him in the purchase of the lands, and that a con- 
spiracy was enterted into between Harman and Harrison, who was 
the commissioner appointed to sell, and Sayers, who was the pur- 
chaser, in référence to thè sale of thèse lands, apparently at both 
the judicial and the tax sales. Questions of this character, involving 
fraud, cannot well be disposed of in a proceeding at law, but are 
properly cognizable in a court of equity, where the conscience of 
tùe parties can be appealed to and called ujion to disclose ail their 
acts in connection with the sale and purchase of the land in con- 
trovergy. The demurrer admits that thé plaintiffs in this action 
^ete the o-^vuers of the land before the judicial proceedlngs were 
commenced and before the tax sale. While it is not distinctly al- 
leged that Harman was the agent of the plaintiffs, itis alleged that 
a check for money was sent to him for the purpose of paying the 
taxes ûpon the lands, and that he accèpted the trust and collected 
the money, occupying a sort of fiduciary relation tô the plaintiffs 
in this action, but the proceeds of which check he did not apply to 
thé purpose for which it was sent, for the lands were subsequently 
8oM for taxes. But not only is this so. Instead of notifying the 
plaintiffs in this action that he had received the money and applied 
it, when the second check — which was sent to him by mistake — came 
and was protested, instead of calling upon the plaintiffs, as he should 
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have done, to learn why the oheck was protested, it appears from 
the allégations of tlie bill that lie took steps to obtain a judgment 
upon a daim based upon this oheck, to wliich lie liad no légal or 
équitable right. ïhis is a fair déduction from tlie allégations of 
the bill. From this the court must infer an intent and purpose upon 
his part to fi^audulentlj sell and dispose of thèse lands. It is ap- 
parent from the bill that his purpose did not stop witli obtaining 
a decree in a court of equity against the land, but it was carried 
out and executed by letting the lands be sold for taxes, and failing 
t« use the money that he had collected upon the plaintifîs' check 
sent for the payment of the taxes on the lands. The allégations of 
the bill show that after thèse proceedings were had thèse lands 
were partitioned and divided up between the défendant Sayers, who 
was the purchaser, and Harinan and Harrison. There can be no 
légal remedy at law for such action. The remedy is by a bill in equity. 
But it is claimed that the circuit court of McDowell county had 
full and complète jurisdiction over this matter, and that, that juris- 
diction being exercised, it cannot be collaterally attacked. A court 
has Jurisdiction over a person wjien it bas the person before t\m 
court upon its processes duly served, or it has jurisdiction over any 
estate of the person, under our statute, when he is a nonresident, 
by attaching it under the statute when the proceedings fully 'comply 
with the terms of the statute. In this case there was an attempt 
to sue out an attachment, not in accordance with the terms and 
provisions of the statute, but strictly in défiance of the statute. 'Can 
it be said that, when a court undertakes to exercise jurisdiction over 
the property of a nonresident, it can sequester his property, and 
dispose of it, without service of process upon him, or without pur- 
sning the statute strictly that gives a court the right to exercise its 
jurisdiction in the absence of process, duly executed? In this case 
the attachment that was sued out was for a very small debt — less 
than $300 — against a tract of land of great value, supposed to con- 
tain an area of 50,000 acres. Xo bond was given, as required by 
the statute, before the sale was made. The proceedings had under 
the statute were in dérogation of the rights of the party at common 
law, and it is a well settled and familiar principle that, where a pro- 
ceeding is founded upon a statute which deprives a party of his 
common-law rights, every condition or requirement of the statute 
must be fulfilled and strictly complied with. What protection has 
a nonresident who owns real estate in our state, if he has no notice 
of a suit that may be brought against him, and if his property is 
proceeded against for the purpose of collecting either a rightful or 
an illégal claim, unless the conditions which are précèdent to the exer- 
cising of thèse powers which confer jurisdiction upon the courts 
are complied with? The courts ail hold that, where proceedings are 
instituted under statutes of this character, a failure to comply with 
the provisions of the statute should be condemned, and the sale of 
property under such circumstances should be set aside. The statute 
expressly provides "that no sale of real estate, attached, shall be 
made Until the plaintiff, or some one for him, shall give bond, with 
sufficient security, in such penalty as the court shall approve, with 
100 F.— 34 
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conditions," etc.; "provided that after the right of a défendant to 
appear and make défense in any such action or suit expires by limita- 
tion, or otherwise, as prescribed in tMs chapter, a sale of such. real 
estate mav be made under à judgment, order or decree, whether such 
bond bas been given or ûot." The biJl in this instance expressly 
allèges that no such bond was ever given, and that the sale was 
made before the time expired that gave the plaintiffs in this action, 
■who were nonresident défendants in the attachment proceeding, the 
right to appear and make défense. It allèges that the decree of 
sale was entered at the May term, 1878, and that the sale was made 
on the 3d of September, 1878, and conflrmed on the 14th day of Oc- 
tober, 1878, and a deed was aetually made by Harrison on the 9th 
day of July, 1879. This whole proceeding was illégal and void, com- 
mencing with the decree of sale, for the reason that such sale was 
absolutely prohibited until bond was given. In support of this posi- 
tion, I cite the able opinion of Judge Snyder in the case of Hall v. 
Jjowther, 22 W. Va. 577, in whîch he says that: 

"It Is apparent from thèse provisions that the législature, in the enactment 
of this statute and authorizihg the sale of property of an absent défendant 
by ex parte proceeding», was fully aware Of the great injustice that might be 
done to the défendant by an abuse or oppressive use of such proceeding», and 
it theref»re used great prec^-utlon in placing upon them every reasonable re- 
striction and limitation it was possible to do, to prevent such abuse, and such 
as wouid effectually guard and protect both the rights of the défendant 
and the bona fide purchaser in such cases. In order to secure Indemhity to the 
défendant and to protect the title oï the purchaser, It expressly declared that 
the plaintlflC should not hâve the beneflt of the provision authorizing the sale 
o£ the property upl^ss and iintil be shall hâve given bond wlth security to 
answer any future order made in the case. This was Intended to Secure the 
défendant against any damage that might be done him by the wrongful em- 
plôyment or abuse of the provisions of the statute, without the necessity of re- 
sortlng to the property sold. It.was ajiso intended that this bond, by thus 
spcuring indemnity to the défendant, should protect the. title of the purchaser 
of the property; for In case sùch bond was given, and the purchàse was bona 
flde, the défendant is corifined td'his remedy oh the bond, and cannot question 
or impeach the title of the property so purchased. But in order to malse this 
indemnity and redress to the défendant effectuai, and protect the title of the 
purchaser, the statute made it a condition précèdent that before any sale could 
be made the plalntifC should give such bond. Until such bond is given, the 
statute does not' àuthorize the sale to takè place. It alsp provîdes that thé 
penalty of the IxJnd shall be sUeh 'as the court shall approve'; thereby maliitig 
It necèssary for the court,;iby lits order or decree entered.of record in the 
suit, as its orders can only.' appear by its records, to flx tjie penalty of the 
bond. TJnless and until sùch order is made flxing the penalty and the bond 
aetually given, no sale can be màde under the provisions of the statute; and, 
if a sale is made without sUch bond, such Sale will not only^be made without 
authoifity from the statute, but against the express and positive command of 
it. A sale thus made, in violation of and not under the sta^^^ite, can çonfer 
no title upon the purchaser." ' 

It has been repeatedly held that a judgment of a court of compé- 
tent jurisdiction, rendered without aéthority of law, is a nullity. 
City of Charleston V. Bélier, 45 W. Va. 44, 30 S. E:152; Norfolk & 
W. Ey. Co. V. Pînnacle Coal Go., 44 W. Va. 574, 30- S. E. 196, 41 L. 
R. A. 414; Wilkinson v. Hoke, 39 W. Va. 403, 19 S. E. 520; Manu^ 
facturing Oo. v. CarroU, 30 W. Va. 532, 4 S. E< 782; West v. Fer- 
guson, 16 Grat. 270; Styles v. Ooal Oo., 45 W. Va. 374, 32 S. E. 227. 
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It is unnecessary, to sustain this principle, to cite authorities from 
other States, as the principle is so well settled in our own state. 
It is a familial' raie that the courts of the United States, in constru- 
ing the statutes of a state, will usuallj follow the courts of a state. 
If I follow the rulings of the courts of West Virginia as to the con- 
struction of the statute upon which the chancery proceeding in this 
cause was instituted, I must reach the conclusion that the sale un- 
der the decree of the court of McDoweU county was void, and cannot 
be relied upon to devest the plaintiffs in this action of their légal 
rights in the 50,000 acres of land which that proceeding attempted 
to sell. 

But before I pass from the discussion of the allégations of fraud 
in the bill, attacking the proceedings in the court of McDowell county 
(although no notice is taken by the counsel for the plaintiffs of the 
fact), I was struck with the discrepancy between the advertisement 
of the commissioner who advertised, under the decree of the court, 
the land as "a certain tract or parcel of land in the bill and proceed- 
ings meutioned, lying on Dry Fork and its tributaries, waters of 
Tug river, and near McDowell court house," and the deed made by 
the commissioner under the decree of the court, which deed gives 
the following description of the lands sold in pursuance of the de- 
crees umder which he was acting : 

"ïhe following real estate, situate in the county of Tazewell, Virginia, and 
McDowell county, West Virginia, tlie greater part in the latter, being the 
same land conveyed to I. P. Sperry and S. J. Ritchie by James S. French and 
wife, tiy deed bearing date the 27th day of March, 1871, and of record in the 
clerli's office of McDowell county court, in Deed Booli No. 2, pages 26 and 27, 
being part of a survey of three hundred thousand acres patented to W. C. 
Nicholas, the portion herein conveyed being flfty thousand acres thereof ; sub- 
ject, however, to a réservation of six thousand acres heretofore conveyed by 
the said I. P. Sperry and S. J. Ritchie, eleven hundred acres of which was con- 
veyed to Albert Rinear, eleven hundred to Alexander McConnell, and four thou- 
sand to Benjamin D. Wright; the said tract herein conveyed, subject to the 
réservations aforesaid, bounded and described as follows, to wit: • • *." 

It will be perceived that the advertisement only speaks generally 
of "a tract of land lying on the Dry Fork and its tributaries, waters 
of Tug river, and near McDowell court house," stating the number 
of acres as 37,000 acres of valuable land in McDowell county; while 
the deed made by the commissioner, under the decree of the court, 
describes it as the land conveyed to Sperry and Eitchie by James S. 
French, and as a part of a survey of 300,000 acres patented to W. 
C, Nicholas, the portion conveyed being 50,000 acres. It is apparent 
to the mind of the court that the advertisement was deceptive in 
its character, and did not disclose truly the land that was to be sold. 
It did not state, as stated in the deed, that it was the land that had 
been conveyed by French and wife to Sperry and Ritchie on the 
27th day of March, 1871, and of record in McDowell county, and 
that it was a part of a survey of 300,000 acres patented to Nicholas. 
If the advertisement had truly described the land as the land of 
the plaintiffs in this action, conveyed to them, possibly the plaintiffs 
might bave been advised by some one as to the lands that were sold. 
Possibjy; they might hâve learned of it in some other way. The no- 
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tice is not a notice so open and notorious that the plaintiffs, who 
were interested in the land, if they liad seen it, would hâve been put 
upon notice of the ïact that it was their land against which the bill 
was flled, and upon which the proceedings were had to sell. I al- 
lude to this as a most remarkable fact, and one clearly indicating 
an effort upon the part of the plaintiff in the action to obtain a de- 
(;ree for the Sale of land that he did not hâve the temerity to give 
a proper notice and advertisement of. Thèse facts are apparent upon 
the face of the bUl, which the court must consider upon this demurrer. 

But it is claimed by the demurrants that the decree of the cir- 
cuit court of McDowell county cannot be collaterally impeached, 
and for this reason the court is without jurisdiction in this case. 
I do not understand that this bill is flled merely for the purpose of 
impeaching thé decree of the court, but it is more particularly flled 
for the purpose of attacking the two deeds of Sayers, — one made by 
the commissioner under the decree of the court, and the other the 
tax deed. The whole scheme and object of the bill is to attack those 
deeds, claiming that they are fraudaient and void, and for this rea- 
son it is not a collatéral attack, but a direct effort upon the part 
of the plaintiffs in this action to vacate those deeds; but, even if it 
were an attack upon the proceedings of the court, "it is an axiom 
of the law that judgments entered without any jurisdiction are void, 
and will be so held in a collatéral proceeding," as stated by the 
American and English Encyclopedia of Law (volume 12, p. 147) ; 
and this authority says that it is hornbook law, and cites a number 
of cases, both English and American, in support of this position. 

In the case of Risley v. Bank, 83 N. Y. 318, the court held that 
where a court was authorized by a statute to entertain jurisdiction 
in a particular case only, and undertakes to exercise thè ppwer con- 
ferred in a case to which the statute has no application, it acquires 
no jurisdiction, and its judgment is a nullity, and will be so treated 
when it cornes in question, and can be attacked either directly or 
collaterally. 

In the case of Paul v. Willis, 69 Tex. 261, 7 S. W. 357, the court 
holds that a void judgment is always subject to collatéral attack, and 
it can dérive no légal sanction, even from the lapsè of time. It 
would seem that, a court having no jurisdiction of the person or 
subject-matter of the person, any judgment rendered by it against 
either is void, and is a mère nullity, and will be so held in any court 
when it becomes material to the interests of the parties to con- 
sider it. But it may-be claimed in this case that the court had a 
full and complète jurisdiction of the case. That may be conceded. 
But the question is, did it hâve jurisdiction to enter the particular 
decree and judgment thereon that it did enter? As we hâve before 
seen, we reach the conclusion that the particular judgment could 
not be entered; and it is a well-settled principle that, although a 
court may hâve jurisdiction of a case, yet, if it appéaxs from the rec- 
ord that it did not hâve jurisdiction to enter the decree and the par- 
ticular judgment thereon that it did enter, then that decree and judg- 
ment may be collaterally impeached. United States v. Walker, 109 U. 
S. 258, 3 Sup. et. 277, 27 L. Ed. 927; Ex parte Nielsen, 131 U. S. 
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176, 9 Sup. et. 672, 33 L. Ed. 118; Ex parte Cuddy, 131 U. S. 280, 
9 Sup. et. 703, 33 L. Ed. 134; Lewis v. Allred, 57 Ala. 628; Folger 
V. Insurance eo., 99 Mass. 207; Fithian v. Monks, 43 Mo. 502; 
Seamster v. Blackstock, 83 Va. 232, 2 S. E. 36; Anthony v. Kasey, 
83 Va. 338, 5 S. E. 176. 

In the two cases cited and found in 131 U. S., 9 Sup. et., the su- 
prême court held that, where a court is without authority to pass 
a particular sentence, such sentence is void, and tlie défendant im- 
prisoned under it may be discharged on habeas corpus. Other au- 
thorities might be cited to sustain this position, but it is deemed 
unnecessary to do so. 

For the reasons assigned, the court is of opinion that this court 
has a right to entertain this bill attacking directly the deed made 
in pursuance of the decree, and also attacking collaterally the de- 
cree made, as being a decree without authority of tlie court to enter. 
This court has repeatedly held that a bill may be filed to set aside 
a decree obtained by conspiracy and fraud. Such was the ruling in 
the case of Braxton v. Kich (e. e.) 47 Fed. 178; in the case of Walve- 
man v. Thompson, 32 W. Va. Append. p. 1, 40 Fed. 375; in the case of 
Lasher v. Mcereery (e. 0.) 66 Fed. 834; and in the case of Savers v. 
lîurkhardt, 29 e. b. A. 137, 85 Fed. 246,— ail of which cases were 
disposed of by the court as now constituted, and every one of which, 
except the case of Wakeman v. Thompson, has been afflrmed by 
the appellate court, there being no appeal in the latter case. In 
the view that I take of thèse questions, the demurrer attacking the 
jurisdiction of this court, for the reason that it cannot entertain 
a bill to set aside the judgment impeached in this bill, must be over- 
ruled. 

This bill is objected to for the reason that it is an effort to liti- 
gate the rights of raany parties who should not be made défend- 
ants to the bill. In many respects this case is somewhat similar to 
the case of Wakeman v. Thompson, which was passed upon by Justice 
Harlan, of the suprême court, and myself, constituting the court. 
In that case the lands were sold by proceedings in the circuit court 
of Boone county, and they passed into the hands of numerous par- 
ties, each claimant having derived his title, under the order of that 
court, to the lands in dispute, from a common source, — the pur- 
chaser at the tax sale. That was a case of delinquent lands that 
were sold for taxes. In this respect the two cases are similar. In 
this case, as in the case of Wakeman v. Thompson, the contention 
is that the sale by the sheriff for taxes was void, as not having fully 
complied with the provisions of the statute. Each defendant's title 
in this case dépends upon the fact whether or not the sale made by 
the sherifï was in pursuance of the statute, and whether the former 
owners of thèse lands (the plaintififs in this suit) became devested 
of their right and title to the land by reason of the proceedings in 
the tax sale. Every défendant in this case who claims any portion 
of this land, and whose title is derived from the purchasers under 
the decree of sale, or under the tax sale, is necessarily a party to this 
suit, because, as was held in Wakeman v. Thompson, one person 
having the same right against a number of persons may hâve that 
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right determined as to ail the piEirties interested by one comprelien- 
sive suit; and fôr this reason the jurisdiction of a court of ecjuity 
may be invokedj Upoû the familiar ground that by suing in equity, 
and bringing ail the défendants who dérive title irom a common 
source beforc the court in one action, they can avoid a multiplicity 
of suits. In thîis case the bill seeks to set aside the tax sale for the 
same reasons that existed in the case of Wakeman t. Thompson. I 
do not proposé at this time to review the décision in that case, but 
simply to say that this court holds that the rulingS in that case are 
binding upbn it, and that in the period of 10 years that bas elapsed 
since the delivery of that opinion it has seen no cause to change 
its views upon the matters presented at that time for its considéra- 
tion. In thia case, as in that, it is alleged that the sheriff did not 
comply with the terms of the stàtuté in making the sale. Upon 
the demurrer to this bill that allégation must be accepted as true. 
The court cannot at this time détermine whether or not it is true. 
It is a matter of fact that does not appear upon the face of the deed, 
but can only be made to appear by other évidence, which neces- 
sarily involves an examination of the records of the county clerk's 
office, the sheriff's list of sales, and ail the proceedings had in con- 
nection with the 'tax sale. The court does not perceive how, under 
an allégation of the character contained in the bill under considéra- 
tion, which involves the illégal action of ministerial officers who 
pretended to act under the statute directing a sale of lands for taxes, 
and which action is sought to be impeached and invalidated, not 
only for a failure to comply with the statute under which the sale 
was made, but also for fraud, that the parties could bave a full and 
complète remedy at law. Possibly a remedy at law against the 
purchaser at the tax sale might be maintained upon the mère ques- 
tion of whether or not thé sheriiî had complied with the terms of the 
statute in making the sale, but I do not understand, where a party 
mày hâve a remedy at law, that he is required to elect to pursue that 
remedy, when he may also bave a remedy in equity which would be 
more adéquate to give him complète relief. Such was the ruling of 
the court in the case of Wakeman v. Thompson. 

If the facts as alleged in this bill are true, in référence to the 
tax sale, that this sale was irregular, in not having complied with 
the Statute; that there was a conspiracy upon the part of the par- 
ties who were the purchasers to havé the lands sold and divided; 
that the cônspirators after the sale and purchase divided the lands 
betweeh thëm; and that the sale under the decree of the court, as 
well as the tax gale, was conceived and executed in fratid, — then the 
conrt is unable to perceive how a remedy at law could furnish adé- 
quate and full relief. This bill assails thèse transactions as illégal, 
£i*audulent, and void. 

In the case of Braxtoh t. Rich (0. C.) 47 Fëd. 178, which was very 
eiabotately disdtissèd before the court as now Constituted, the ques- 
tion àrose as to the efEeCt of a deed executed to a purfchaser of lands 
purchased at a tax sale, founded upon a proceeding foi" which there 
was no authority of laW. The court held, in an elaborate opinion, 
that a deed made in pursuance of such pi*oceedings, tO the purchaser 
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of the lands, or to another by his direction, or otherwise, was in- 
operative, null, and void for any and ail purposes whatsoever, and 
the grantee in such deed acquired no right or title to the land which 
was purchased under an illégal sale, and cannot convey right or title 
to the lands therein mentioned to another, for the reason that every 
such deed, founded upon illégal proceedings leading up to its exé- 
cution, is absolutely illégal, null, and void, and neither the purchaser 
nor those claiming under him could acquire any right or title to 
the land so purchased. That case was taken by an appeal to the su- 
prême court of the United States, and in 158 Û. S. 375, 15 Sup. Ct. 
1006, 39 L. Ed. 1022, the suprême court afflrmed the opinion of this 
court, and, after referring to many authorities, Justice Harlan, who 
deliyered the opinion of the court, said: 

"In the présent case there are no defects of a controlUns character that dis- 
tinctly appear on the face of the tax deeds under which the défendants claim 
title; and as those deeds are made by statiite prima facie évidence of title 
in the grantees named in them, and as, therefore, the plaintifïs, if sued in 
ejectment by the défendants, would be compelled, in order to defeat recovery 
against them, to resort to extrinsic évidence in support of their title, the 
deeds in question constitute a cloud upon that title, to remove which the 
plaintiffs may rightly invoke the aid of a court of equity." 

It is insisted, under the flfth ground of demurrer, that relief can- 
not be granted against bona flde purchasers for a valuable consid- 
ération, but the relief must be a personal one against those who com- 
mit a fraud. I do not concur in this position, under the frame of 
this bill, nor do I think this is the proper time to raise that ques- 
tion. As it is a matter of fact, it cannot be raised upon a demurrer 
to the bill. It can only be raised upon the évidence taken in the 
case. Clearly, if the purchasers from Sayers were ])urchasers with 
notice of the fraud, the taint of fraud, when established by proof, 
would affect the title of ail the purchasers who had notice of it. 

It is also insisted under the third ground of demurrer that the will 
of Benjamin D. Wright, who was one of the owners of the land in 
controversy, was not properly probated in McDowell county, and 
for this reason that the title to his interest did not pass to the plain- 
tiffs. The bill allèges that Wright died in 1894; that he was a 
citizen and inhabitant of the state of Ohio at the time of his death; 
and that he left a will, by which he devised his interest in those 
lands to his wife, which was duly probated, in the year 1894, in 
the probate court of Summit county, state of Ohio, and that a duly- 
authenticated copy was admitted to probate in the county clerk's 
office of McDowell county, in this state, on the 12th day of Febru- 
ary, 1897. Under chapter 77, § 22, par. 4, Code W. Va., it is pro- 
vided that where any person dies out of this state, having property 
within the state, and makes a will, "his will, or an authenticated 
copy thereof, may be admitted to probate in any county in this state 
where there is property devised or bequeathed thereby." This pro- 
vision of the Code seems to answer the objection raised to the bill, 
because the bill charges that a duly-authenticated copy of that will 
was probated in the county of McDowell, in this state. It also al- 
lèges that the interest of Wright in the lands in controversy was 
devised to his wife, and that she conveyed whatever right she had 
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to 'the plaintiffs, being an undivided one-tenth of said lands, which 
had been previbusly convejed to Wright in his lifetinie. The facts 
stated in the bill must be accepted as true, upon demurrer, and 
the court at this time will not consider any légal question involving 
the right of the widow to conTey her interest in the land, derived 
undei' the will of her deceased husband, before such will can be or 
is vacated or set aside by some légal proceeding. But I am inclined 
to think that the admission to probate of a will duly executed in an- 
other state, and probated in this state, under the provision of the 
Code referred to, should be regarded as a will of land in this state 
sufficient to pass title thereto. 

As to the question of co-tenancy, the bill allèges that the lands 
in controversy, prier to the sale under the decree of the court and 
the tax sale, were not in the actual possession of any one, and that 
the owners of thèse lands, prior to that time, were tenants in com- 
nion; that when the sale took place under the attachment proceed- 
ings, as well as the tax sale, Sayers became the purchaser of the 
lands; and that, if the court should be of the opinion that he had 
acquired title under the proceedings heretofore referred to, then he 
became a tenant in common with the plaintiffs in this action, and 
that no act of his, injurions, detrimental to, or claiming the lands 
adversely to his co-tenants under his purchase, would affect their 
rights, unless he brought home to them notice of his adverse claim 
and holdings; and for this reason the bill allèges that they are en- 
titled, in the event the court should be of opinion not to set aside 
and cancel the deed under the attachment proceedings, as also the 
deed under the tax sale, to a partition of the lands in controversy, 
setting aside to the plaintiffs in severalty their portion of the land. 
This is a prayer for alternative relief. It is a well-settled principle 
in equity that a prayer for alternative relief may be granted, in- 
volving the same subject of litigation, where the relief as prayed 
for in the flrst instance is denied. It is a gênerai principle of law 
that "if the plaintiff is in doubt whether, upon the case stated in 
the bill, he is entitled to one kind of relief or to another, he may 
frame the prayer for relief in the alternative, so that the court may 
grant the particular relief to which he is entitled upon the facts 
stated." 3 Eue. PI. & Prac. p. 364, and the authorities there cited 
in the notes. "A bill may be framed with a double aspect, and pray 
for relief in the alternative, where the state of facts upon which re- 
lief is asked are not inconsistent." Guano Co. v. Heatherly, 38 W. 
Va. 410, 18 S. E. 611 (Syl., point 2). It seems to me that this prin- 
ciple is so familiar as not to require a further citation of authorities 
to sustain it. 

The next objection to the bill is lâches, — that the plaintiffs delayed 
too long before they commenced this suit. This is a questioxi that 
should more particularly arise upon a careful examination oî the 
facts in the case, to be disclosed by the testimony taken in it. 1 am 
now passing upon the demurrer to the bill, and the bill speciflcally 
allèges that the plaintiffs did not learn of the conspiracy and com- 
bination to deprive them of their lands until the summer of 1896. 
This allégation, taken in connection with the other allégations in 
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the bill in regard to the transactions of FTarman, — who, as the bill 
allèges, had been acting as a quasi agent, if, in fact, not a real agent, 
of the plaiaUtïs in regard to thèse lands, and who, as the bill allèges, 
had brought the attachment suit to sell thèse lands after the taxes 
had been paid to him, and who seems to liave purposely neglected 
and failed to notify the plainlilïs in this cause as to the condition 
and situation of the lands, the plaintitîs in the meantime reposing 
confidence in him, being lulled into security and having no occasion 
to watch the records or to distrust bis fidelity to their interests, — 
are questions of fact, to be considered upon the final hearing of the 
case upon its merits. The bill allèges and fixes the time when the 
plaintiffs discovered the facts which they think entitled them to re- 
cover the lands in controversy, and tliat, shortly after the discovery 
of them, they took ail the steps that were necessary to institute 
légal proceedings. It is apparent upon the face of the bill that the 
statute of limitations does not run, and by analogy a court of equity 
would hardiy détermine that a party was guilty of lâches within the 
period that the statute of limitations would not defeat a recovery 
for land upon the légal title. 

In a well-considered opinion of this court in the case of Halstead 
Y. Grinnan, 152 U. S. 412, 14 Sup. Ct. 641, 38 L. Ed. 405, it was held 
that "there can be no lâches in failing to assert rights of which a 
party is wholly ignorant, and whose existence he had no reason to 
apprehend"; and the suprême court of the United States approved 
of the ruling in that case, and held that "the length of time during 
wliich a party neglects an assertion of his rights, which must pass 
in order to show laclies, varies with the peculiar circurastances of 
«acli case, and is not subject to an arbitrary rule." 

In the case of Lasher v. JIcCreery (C. C.) G6 Fed. 834, — a case that 
was heard before the circuit judge and myself, and in which I wrote 
the opinion of the court, — it was held that, lâches being an équitable 
défense, it will not be allowed to deprive a rightful owner of his 
land, unless the principles of equity require it to be done, and that 
*'lachcs cannot be imjHited to one who was ignorant of his rights, 
aud for that reason failed to assert them"; and this case was affirmed 
by the appellate court, lu the case of Sayers v. Burkhardt, this 
same question was again presented to the considération of this court, 
and the court adhered to the same ruling as in the cases just cited. 
29 C. C. A. 137, 83 Fed. 246. In the case of Cook v. Lasher the court 
held that the "delay of a landowner in bringing suit to annul a tax 
deed, which is utterly void for failure to comply with the require- 
ments of the statute, and which consequently does not affect his 
title, is not imputable to him as lâches." 19 C. C. A. G54, 73 Fed. 701. 

The allégations of tliis bill are sufîicient, upon a demurrer, to en- 
title the plaintiffs to a hearing upon the questions presented, and, 
as the court has said, in every case in which lâches are imputed to 
a party who seeks to recover land, it must be decided and controlled 
by the facts and circumstances which surround the particular trans- 
action. There can be no fixed and detinite rule to govern and coû- 
trol this question of lav;. 
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I liave given the questions arising upon this demùrrer much thought 
and rerteetion. There are some minor points raised by the demurrer 
that ] hâve not noticed, for the reason that the questions considered 
dispose of the demurrer. The bill is a Ter y elaborate one^ and pré- 
sents many phases of interesting questions, which hâve been very 
ably presented by counsel on both sides; but upon a full considéra- 
tion of ail the points raised by the demurrer to the bill, and for the 
reasôns assigned, I reach the conclusion to overrule the demurrer. 



CHARLES V. CITY OP MARION et al. 

(Circuit Court, D. Indiana. Marcli 22, 1900.) 

No. 9,755. 

Street Improvbments— Asséssments— Constitctionai. L,vw. 

Act March 8, 1889, as amended in 1891 (2 Burns' Kev. St. 1894, § 4288 
et Beq.), providing that the entire cost of a street Improvemejit, except for 
crossings, shall be assessed against the abutting property by the frontage 
measUrements, without regard to spécial beneflts, and providing for no 
notice and hearlng to aseertain aud détermine the actual beneflts specially 
received by the landowner by reason of such Improvement, the only notice 
and hearing being one to revise and correct the report and estimate of 
the engineer to make it conform to the preserlbed basis of assessment, 
violâtes the constitutional provisions against talîing of property without 
just compensation and déniai of the equal protection of the law. 

Amended Bill in Equity. 

Miller, Elam & Fesler and St. John & Charles, for cOmplainant. 
Hawkins & rtmith and Svi^eazey & Condo, for défendants. 

BAKER, District Judge. This suit bas been before the court on 
an application for a temporary restraining order. Charles v. City 
of Marion, 98 Fed. 166. It is now before the court on a demurrer 
to the amended bill of complaint, on the ground that it does not 
State facts sufflcient to constitute a cause of- action entitling the 
complainant to équitable relief. The suit is brought to restrain 
the défendants from establishing and enforcing an assessment for 
the whole cost of paving a street bordering on lots and parcels of 
land owned by the complainant. Th^ proceedings are had under the 
act of March S, 1889, as amended in 1891; the same being section 
4288 et seq., 2 Burns' Rev. St. 1894. The bOl allèges that the de- 
fendants are proceedmg to pave the street for a distance of several 
hundred feet along and in front of lots and parcels of land owned by 
the complainant which abut on the street so to be improved. It is 
alleged that the city intends, gives out, aud threatens that it will 
assess the >vhole cost for such improvement on the abutting land of 
the complainant without any regard to the peculiar beneflts which 
his land may receive by reason of such improvement. It is further 
alleged that the cost of such improvement, if made as threatened, 
will exceed the entire value of the land for a large part of the dis- 
tance to which said improvement will extend in front of said land, 
and that for the residue of such distance the assessment will be at 
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least twice as great as the spécial bencfits to be derived therefrom. 
On the application for a temporary restraining order, thé court held 
that the statute under which thèse proceedings are prosecuted was 
invalid, for the reason that it required the whole cost of the improve- 
ment to be assessed upon the abutting lots and parcels of land, with- 
out any regard to the spécial benefits to be derived from sucli im- 
provement, and that there was no provision made for determiuing 
and assessing on such lots and parcels of land onlj so much of the 
cost of the improvement as should be found equal to the spécial bene- 
fits received by the property abutting on the improvement. 

Some further observations than those made in the former opinion, 
in référence to the judicial and législative policy of the state on the 
subject of such assessments, may not be inappropriate. In the act 
approved December 20, 1865 (Acts 1865 [called Sess.] p. 30), which 
is in substance the same as the présent statute, section OG provides 
as follows: 

"In ail contracts specifled In the last preceding section, the cost of any such 
improvement shall be estimated according to the whole length of the street or 
alley, or the part thereof to be improved, per mnning foot, and the city shall 
be liable to the contractors for so much thereof only as is occupied by public 
grounds of the city bordering thereon, and the ovvners of such. lots borderlng 
on such streets or alleys, or the part thereof to be improved, shall be liable 
to thie contractors for their proportion of the cost in the ratio of the front Une 
of lots owned by them to the whole improved line." 

In the case of l'aimer v. Stumph, 29 Ind. 329, the suprême court 
held that this method of assessment was constitutional. After re- 
ferring to the législation of the state prior to the adoption of the 
présent constitution of 1851 to prove that assessments of the cost 
of a street or alley improvement by the front-foot rnle was a recog- 
nized législative method of assessment, the court, referring to the 
above-quoted provision, proceeds to say: 

"By this act the rate is the same upon every owner within the reach of the 
assessment. That is the exact beneflt oach may reeeive from the improvement 
of the street. The législature hâve adopted this method of reaching that re- 
suit. It is certainly reasonable to suppose that, as a rule, property along the 
line of a street improvement will be equally beneflted; that, as a rule, the 
property fronting upon a street, foot by foot, will be of equal value, and should 
therefore be equally assessed." 

This caise has always been regarded as settling the constitution- 
ality of législation assessing the entire cost of a street or alley im- 
provement by the running front foot, without any référence to the 
actual benefits specially received by the property abutting on such 
improvement. It holds that the législature may constitutionally 
détermine that "the property fronting upon a street, foot by foot, 
will be of equal value, and should therefore be equally assessed," 
and that such législative détermination, however erroneous it may 
be as a matter of fact, concludes any judicial inquiry. The légis- 
lature, the municipal corporations, the judiciary, and the people of 
the state hâve always recognized and acted upon the rule above 
announced. 

In Koss V. Stackhouse, 114 Ind. 300, 206, 16 N. E. 501, discussing 
the principle upon which a statute authorizing assessments for 
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Street improvements by the front-foot rule is upheld, Mitchell, C. 
J., speaking for tbe court, said: 

"Spécial assessments for street and other similar improvements are upheld 
upon the theory that each lot or tract of land assessed is benetlted, in a spécial 
arnJ peeuliar manner^ in a sum equal to tJie amount estimated or assessed 
against it. ïhe lien is therefore enforceable against the land upon the theory 
that the owner has received a Personal and pecuniary benefit by the Impro ve- 
inent, wliich the citizens do not share in common," 

— Citing Heick v. Voight, 110 Ind. 279, 11 N. E. 306; Lipes v. Hand, 
104 Ind. 503, 1 N. E. 871, 4 N. E. 160; Chamberlain v. City of Cleve- 
land, 34 Ohio St. 551; Stuart v. Palmer, 74 N. Y. 183; Hammett v. 
City of Philadelphia, 65 Pa. St. 146. 

In Garvin v. Daussman, 114 Ind. 429, 434, 10 N: E. 826, in npliold- 
ing an assessment by the front-foot rule, the same judge, speaking 
for the court, said: 

"The principle whlch underlies and upholds spécial assessments, such as that 
involved in the présent case, is that the lands assessed are enhanced in value 
to an amount equal to the cost of the improvement, whlch is to be apportioned, 
among those speeially beneflted, in the manner prescribed by law." 

The manner prescribed by the law then under considération by 
the court was that the assessment of the entire cost of the street 
improvement, except for the cost of street and alley crossings, 
should be assessed by the front-foot rule against the lots and par- 
cels of land bordering on the improvement. This rule was upheld 
on the theory above stated, and the court further held: 

"If, therefore, the law provides for glvlng notice, and for a method whereby 
the property owner may ultimately challenge the correctness of the assessment 
made against his property in respect to whether it was made in good faith, 
without intervening error or mistake, and according to the method and under 
the safeguards provided by law, the constltutional provision is to be deemed 
satlsfled." 

The court holds that the assessment by the front-foot rule pre- 
scribed by the statute is valid, and that such assessment will be 
upheld and enforced if it is made in good faith, without mistake 
or intervening error, according to the method and under the safe- 
guards provided by law. Thus, it is seen that the only thing open 
upon the hearing is to ascertain whether there is error or mistake, 
in the engineer's report and estimate, in failing to conform to the 
method prescribed in determining the amount of the property own- 
er's assessment according to the front-foot rule, as provided by law. 
The validity of a statute providing for the assessment of the entire 
cost of a street improvement by the front-foot rule is sUstained in 
Quill V. City of Indianapolis, 124 Ind. 292, 23 N. E. 788, 7 L. R. A. 
681, and in Paving Co. v. Edgerton, 125 Ind. 455, 25 N. E. 436. 

The case of City of Terre Haute v. Mack, 139 Ind. 99, 38 N. E. 
468, contains one of the latest expressions of the suprême court on 
this subject. The statute hère involved received fuU and careful con- 
sidération. In that case an attempt had been made to distribute 
an assessment according to beneflts on a lot whlch had been subdi- 
vided, ail lying within 50 feet of the improved Une of the street, 
différent parcels of which lot were owned by diiïerent persons. It 
was held that the statute prescribed the assessment by the front- 
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foot l'ule OU the lot or parcel immediately bordering on tlie improve- 
ment, and tliat the distribution of the assessment upon the other 
lots or pareels according to benefits was absolutely void, althougli 
reported by the city engineer and conflrnied by the common council 
without any objection by the lot owners. The opinion of the court, 
in harmony with ail of its prior décisions, affirms the doctrine, which 
would seeni to be self-evident, that no assessment can be made by 
any one except under a statute conferring the power and prescrib- 
ing the method of making such assessment. The court déclares 
that no assessment can be made except on an abutting lot, and on 
such lot only by the front-foot rule, and that neither the common 
council nor the city engineer can make an assessment on any other 
basis. The reason is thus stated by the court: "Because, by the 
provisions of section 6, just quoted, the engineer's report is the only 
légal basis on which any assessment can be made against any land 
whatever." Thus the court squarely holds that the only légal basis 
on which any assessment can be made against any land whatever 
must be found in the engineer's report. What that basis is, is de- 
clared in section 6 in language so clear and explicit that the way- 
faring man, though not a lawyer, need not err therein. This sec- 
tion is copied by the court, as follows: 

"The common council of such city * * * shall cause a final estimate of 
the total cost thereof to be made by the city * * * engineer, and the 
common council, * • * ghall require sald city * * * engineer to re- 
port to the common council * * * the following facts: First, the total 
cost of said improvement; second, the average cost per niuning front foot 
of the whole length of that part of the street improved; third, the name of 
eaeh property owner on that part of the street so improved; fourth, the num- 
ber of front feet owned by the respective owners on that part of said street 
so improved; flfth, the amount of such cost of Improvement due upon each 
lot or parcel of ground bordering on said street or alley, which amount shall 
be ascertained and flxed by multiplying the average cost per i-unning foot 
by the number of running front feet of the several lots or parcels of ground 
respectively; sixth, the full description, together with the owner's name, of 
each lot or parcel of ground bordering on said part of said ground so improved." 

Unless this court is to départ from ail existing décisions of the 
suprême court of Indiana, it will be constrained to hold that the 
only légal basis upon which any assessment against any land what- 
ever can be made is by the running front foot rule; that is, by as- 
certaining the total cost of the improvement, and by dividing that 
cost by the total length of the improvement, and thus détermine 
the average cost per running foot, and then the amount to be as- 
sessed against each lot or parcel of ground must be ascertained and 
flxed by multiplying the average cost per running foot by the num- 
ber of running front feet of the several lots oy parcels of ground, 
respectively. It is apparent that errors and raistakes may occur in 
making up such report and estimate by incorrect measurements, by 
the omission of some lot or parcel of ground, by failing to ascertain 
accurately the total cost, and by mistakes in the mathematical com- 
putations required to be made. Errors of this character are those 
spoken of by the court in Garvin v. Daussman, supra, as those which 
are open to correction. This construction of the statute bas been 
followed and alfirmèd by the appellate court of this state in the 
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folio wing cases, among others: Sands v. Hatôeld, 7 Ind. App. 357. 
34 N. E. 654; Coke Co. v. Orumbo, 10 Ind. App. 360, 37 N. E. 1062; 
Becker v. Eailway Go., 17 Ind. App. 324, 4G K E. 685; Clevelaud, 
C, C. & St. L. Ry. C50; v. Edward C. Jones Co., 20 Ind. App. 87, 50 
N. E. 319; Indiânaîptilis & V. E. Col v. Capitol Pav. & Const. Co. 
(Ind. App.) 54 N. E. 1076. 

The législation of this state où street improvement bas been uni- 
f ormly in barmony with the doctrine of the suprême court that the 
abutting landowner, without any regard to spécial benefits received, 
could be lawfully required to pay the entire cost of a street im- 
provement by the running front fOot. It is not seriouBly contended 
by counsel for défendant but that this method of assessment is in 
conflict with thé ruling of the suprême court in the case of Village 
of Norwood v. Baker, 172 U. S. 269, 19 Sup. Ct. 187, 43 L. Ed. 443. 
It is earnestly insisted, however, that the court should read into 
section 7 of the présent statute an authority empowering the com- 
mon council of the city to set aside thp judicial and statutory rule 
of assessment constantly enforced for a half century, and to per- 
mit the common council to enter de novo upon an inquiry as to the 
peculiar benefits received by the abutting landowner by reason of 
the street improvement. If there was nothing in the act under 
considération which forbade it, aS there is, I should feel constrained 
to withhold my assent to such judicial usurpation. It seems to 
me that no one can read the third, flfth, and sixth sections of the 
présent statute, which are too long to be hère iuserted, and still 
entertain a doubt as to the true scope of the power of revision con- 
ferred upoû the common council by the seventh section of the act. 
The power so conferred is not oné to set aside and annul the statu- 
tory basis on which the engineer's report rests, but is limited to such 
altérations and amendments of such report and the assessments 
therein as shall make such report and assessments conform to the 
statutory rule prescribed in section 6. Charles v. City of Marion, 
supra. The method of assessment prescribed by the statute is in 
conflict with the doctrine of Village of Norwood v. Baker, 172 U. 
S. 269, 19 Sup. Ct. 187, 43 L. Ed. 443. It is clear that the statute 
under which the présent proceedings are prosecuted provides that 
the entire cost of the street improvement, except for street and 
alley crossings, shall be aàsessed against the abutting property by 
the f routage measurement, without any regard to the spécial bene- 
fits received by it. It provides for no notice and hearing to ascer- 
tain and détermine the actual benefits specially received by the 
landownei" by reason of such improvement. The only notice and 
hearing protided for is one to revise and correct the report and esti- 
mateof the engineer, so as to make it conformable to the basis of 
assessment prescribed in sections 3, 5, and 6. Such législation is 
unconstitutional and void, under both the fédéral and the state 
Constitutions, because it constitutes a taking of property without 
just compensation, and is a déniai of the equal protection of the 
law. Statutes substantially like the one under considération, since 
the décision in Village of Norwood v. Baker, supra, hâve been 
held invalid by many courts, although prior 'to that décision the 
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same or similar statutes had been upheld by the same courts upon 
the same theory upon whicb the législation of this state bas been 
upheld. The court contents itself with simply citing those cases, 
which seem décisive of the question: Hutcheson v. Storrie (Tex. Sup.) 
51 S. W. 848; Sears v. Board (Mass.) 53 N. E. 138; Same v. Com- 
missioners, Id. 876 ; Walsh v. Barron (Ohio Sup.) 55 N. E. 164 ; Birds- 
eye v. Village of Clyde, Id. 169; Loeb v. Trustées (C. C.) 91 Fed. 37; 
Fay T. City of Springfleld (C. C.) 94 Fed. 409; Lyon v. Town of Tona- 
wanda (C. C.) 98 Fed. 361. The demurrer to the amended bill is 
overruled, and the défendants are ruled to answer within 15 days 
herefrom, , 



FOSTER V. LEBANON SPRINGS R. R. 
(Circuit Court, D. Vermont. Marcli 20, 1900.) 

FEDERAL AKD StATB COUHTS— BeCEIVERS. 

A fédéral court will not interfère with the possession of property by the 
reeeiver of a state court first aequlred, but where it has also appointed 
a reeeiver for the same property, without Jinowledge of such possession, 
the order directing him to taise possession will be suspended to awalt the 
termination of the state receivership, w^hen the complainant is not a party 
to the suit in the state court, and the services of the reeeiver may be 
subsequently required. 

In Equity. On motion by complainant for an injunction in aid 
of the reeeiver and motion by défendant to vacate the order ap- 
pointing such reeeiver. 

Edward Winslow Paige, for orator. 

J. Noble Hayes and Charles H. Mason, for défendant. 

WHEELEE, District Judge. A reeeiver was appointed herein 
to take the rents and profits, to which the orator, as mortgagee 
with condition broken, appears to be entitled, notwithstanding the 
appointment of a reeeiver of the same property by the state court, 
in a suit pending since 1890, after notice of the motion hère; there 
being no showing that he had done anything about taking posses- 
sion. Now, on a motion by the orator for an injunction in aid of 
the reeeiver appointed hère, and of the défendant for a rehearing 
of the motion for a reeeiver, it appears that the reeeiver of the 
state court had taken possession under that appointment. By 
plain and unquestioned principles, the possession of that reeeiver 
should not be interfered with by the reeeiver of this court, nor the 
proceedings of that court by an injunction from this court. A final 
decree, without continuing a reeeiver, may of itself discharge the re- 
eeiver previously appointed. Gibson v. Lord Montf ord, 1 Ves. Sr. 485 ; 
Ambl. 93; Seaton's Decrees, 331. But the decree of sale in the state 
court shown may not be final yet, and its construction in this should 
perhaps, as a matter of comity, be left yet to that court. The prop- 
erty is not in opération. The orator does not appear to be a party 
to that suit, and the reeeiver may be necessary for further proper 
proceedings in this court. Watson v. Jones, 13 Wall. 679, 20 L. 
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Ed. 666. Theref ore it does nôt appear that the appointment of the 
receiver should be vacated, but that the order directing him should 
be suspended till further order, without préjudice to the rights of 
the orator, and that the motion for an injunction should await the 
suspension. Order to take possession suspended till further order, 
and motion for injunction to await the suspension withôut préj- 
udice. 



L. E. WATERMAN CO. V. PARKER PEN CO. 

(Circuit Court, E. D. Pennsylvania. Eebruary 16, ftoo.) 
Nos. 25, 26. 

1. Process— Retcrn as Evidence. 

A return of service of process at "tlie place of business" of défendant la 
not conclusive that such place is a regular and establlshed place of busi- 
ness, wlthln tlie meanlng of Act March 3, 1897 (29 Stat. 695), which maies 
the jurlsdiction of a circuit court of a suit for infringement of a patent, 
where the défendant is not an Inhabitant of the district, dépendent on 
the défendant having a regular and established place of business therein. 

2. Patents— Jdrisdiction dp Suit fok Infringement— Nonresident Défend- 

ants. 

The temporary occupation by a corporation of another state of space 
in an exposition for the exhibition of its wares does not make such place 
a "regular and established place of business" of the corporation, wlthln 
the meaning of Act March 3, 1897 (29 Stat. 695), so as to give a circuit 
court In that district jurlsdiction of a suit against it for Infringement of 
a patent. 

In Equity. 

Logan, Demond & Harby, for complaihant. 
William B. Whitney, for respondent. 

DALLAS, Circuit Judge. The complainant's claim of jurlsdiction 
in this court rests upon a return of service of process, as follows: 

"November 28, 1899, at Philadelphla, in my district, served the within wrlt 
on the Parker Peu Company, at the place of business of said company in the 
National Export Exposition, by giving a true and attested copy thereof to 
William A. Sehacht, the agent in charge, and making known the contents of 
same to him." 

This return is not conclusire of the question whether the place to 
Avhich it refers was or was not a regular and established place of busi- 
ness of the défendant; and if it was not in fa et such a place no valid 
sen-ice bas been made. By the act of March 3, 1897 (29 Stat. 695), 
the jurisdiction of the circuit courts of the United States in suits for 
the infringement of patents, when brought in any district other than 
that of which the défendant is an inhabitant, .is made to dépend upon 
the défendant having a regular and established place of business 
therein. The présent défendant is not an inhabitant of the Eastern 
district of Pennsylvania. It is a citizen and inhabitant of Wisconsin, 
and its only actual place of business is in that state. It occupied 
a space in the récent National Export Exposition in the city of 
Philadelphla as an exhibitor of merchandise. But such temporary 
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occupation for such a purpose did not make the space so occupied 
"a regular and established place of business." The défendant does 
not appear to hâve had any Intention to use it as a place of business 
at ail, in the ordinary sensé, and the terms upon which it was permit- 
ted to use it for the display of its wares precluded its doing so. Mr. 
Schacht had no authority to disregard those terms, and I may add 
(though the fact is, perhaps, not material) that the proofs, as a whole, 
would not justify a flnding that he did so. 1 am of opinion that the 
application which this complainant bas sought to make of the act 
of congress of March 3, 1897, is not warranted by the terms of that 
act, and would, if sustained, be subversive of its manifest spirit and 
intent. And now, this 16th day of February, 1900, on motion of 
counsel for the défendant, it is ordered that the service of process 
in each of thèse cases be vacated, and set aside. 



CENTRAL TRUST CO. v. LOUISVIIXE TRUST CO. 

(Circuit Court o£ Appeals, Sixth Circuit. Marcli 15, 1900.) 

No. 749. 

1. InDEMNITY — BnFOKCEMENT of CoNTRACT— JURISDlCTION DP Equitt. 

A court of equity cannot compel an indemnitor to comply with his 
obligation in advance of tlie contingency upon which by such obligation 
he was to become liable. 

2. SaMB — CONSTHtJCTION OP CONTRACT. 

A majority of the holders of railroad bonds joined in a request to the 
trustée to foreclose the mortgage, agreeing in the same paper to "in- 
demnify and hold harmless the said trustée from any loss or damage 
on account of costs, counsel fées, and other expenses of such litlga- 
tion." The trustée employed counsel, and instituted a suit in foreclo- 
sure in which a decree was obtained, which, inter alla, flxed the com- 
plainant's solicitor's fées, and directed their payment, with other costs, 
from the proeeeds of the mortgaged property, in accordance with the 
terms of the mortgage. The proeeeds of the property, however, were ex- 
hausted in the payment of prior liens, leaving nothing to apply on such 
decree. The trustée thereafter brought suit in equity against its iudem- 
nitors to require them to pay the fées of its counsel as so determined. 
Eeld, that the trustée did not occupy the relation of a surety as to such 
fées, so as to entitle it to invoke the aid of a court of equity by an antici- 
patory decree for its protection, but that the liabillty of the défendants 
was a légal one, measured solely by their contract, which contained no 
agreement to pay counsel fées, and upon wliich no cause of- action arose 
so long as the trustée had suft'ered no loss or damage, and had not even 
been adjudged liable for any of the matters on account of wh,ich it was 
to be indemnified. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

For opinion on demurrer to bill, see (G. C.) 87 Fed. 23. 
Alex P. Humphrey, for appellant. 

St. John Boyle, Edmund F. Trabue, and Wm. Marshall Bullitt, 
for appellee. 

Before TAFT, LURTOX, and DAY, Circuit Judges. 
100 F.— 35 
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LUKTON, Circuit Judge. ^tripping the case of everything unnec- 
essary to be stated in view Of the single question on whicli the case 
musc turû, it is this: The complainant below (appellant hère) is the 
trustée under a mortgage made by a railroad company to secure a 
hirge issue of the company's coupon bonds. Defaults in the pay- 
ment of interest upon thèse bonds occurred. The mortgage, in sub- 
stance, provided that, if such default should continue for six months, 
a majority of the holders of thé bonds might, at their option, pre- 
cipitate the maturity of the principal of the bonds by giving to the 
trustée written notice of the exercise of such option. It also pro- 
vided that it should be the duty of the trustée, upon request of a 
majority of the bonds outstandiag, due and unpaid, to institute pro- 
ceedings in some court for the foreclosure of the mortgage by iudi- 
cial sale, but that the trustée should not be required to take such 
proceedings until the bondholders niaking the request should hâve 
indemnifled it against "costs, counsel fées, and other expenses of 
litigation." The défendants below (appellees hère), claiming to be 
a majority of the holders of the bonds, gave the trustée notice that 
they elected to mature the principal of the bonds, and requested it 
to institute proceedings for a judicial foreclosure of the mortgage 
by a sale of the mortgaged railroad, and in the same paper agreed 
"to indemnify and hold harmless the said trustée from any loss or 
damage on account of costs, counsel fées, and other expenses of such 
litigation." In compliance with this request, the trustée employed 
counsel, and instituted suit for the enforcement of the lien of the 
mortgage. A protracted and complicated litigation resulted in a de- 
cree for the rsale of the mortgaged property, and the application 
of the proceeds^-First, to the payment of the receiver's debts; sec- 
ond, to the |)ayment of certain mechanic's lien' claims; and, next, 
to the paymeint of the mortgage debt. A sale occurred, but at such 
a price that the liabilities, having priori ty Over the mortgage bonds, 
absorbed thé entire proceèds, and the bondholders received. nothing. 
The bill, in substance, allèges that the complainant incurred a lia- 
bility to certain solicitors, who are made défendants, for counsel 
fées aggregating 117,500, and that the amount of thèse fées waa ad- 
judged by the decree of foreclosure, and ordered to be paid flrst out 
of the proceèds of the mortgaged premises, in accordance with a 
provision to that effect in the mortgage. Inasmuch, however, as the 
clalms having priority over the mortgage exhausted the entire prop- 
erty, the direction to pay thèse fées could not be executed. The bill 
further charges that the trustée has corne under a liability to pay 
to its Said counsel the fées so adjudged, and that the counsel hâve 
made demand for payment. The prayer of the bill is that the court 
vvill compej the indeinnitors to discharge the obligation which the 
complainants had, at their request, and under this covenant of in- 
demnity, so incurred. 

The covenant sought to be enforced is not one to pay the counsel 
fées incurred by the trustée, but "to indemnify and hold harmless 
the said trustée from any loss or damage on account of costs, coun- 
sel fées, and other expenses of such litigation." The complainant 
has not paid anything on account of the counsel fées so incurred, and 
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bas not, therefore, suffered anj "loss or damage" on account thereof, 
and confessedly could not maintain any action at law for a breach 
of the covenant. Wicker v. Hoppock, 6 Wall. 94, 18 L. Ed. 752; 
Mills V. Dow's Adm'r, 133 U. S. 424, 10 Sup. Ct. 413, 33 L. Ed. 717; 
Johnson v. Kisk, 137 U. S. 308, 11 Sup. Ct. 111, 34 L. Ed. 683. Thèse 
cases emphasize the distinction between a covenant to pay and one 
to indemnify, and hold that an action will lie for a breach of a cove- 
nant to pay before actual payment by the plaintiff, but not upon a 
mère covenant of indemnity until the plaintiiï has actually sustained 
loss or damage. Learned counsel concède that this distinction is 
one well recognized at law, but contend that a court of equity will, 
on the principles of a quia timet bill, compel the spécifie perform- 
ance of the contract of the indemnitor in advance of any actual 
loss or damage, even though the covenant be one of simple indem- 
nity. That a bill quia timet will lie in favor of a surety, before pay- 
ment, to be exonerated by a decree compelling the debtor to pay 
off the obligation hanging over him, may be conceded. Story, Eq. 
Jur. §§ 327, 730, 850. The case of Lee v. Rook, Mos. 318, cited by 
counsel for appellant, is one (if not the earliest) authority in sup- 
port of the doctrine. Wolmershausen v. Gullick [1893] 2 Ch. 514, 
also cited by same counsel, was a bill by a surety, against whom a 
judgment had been rendered for the whole debt, but who had paid 
noliiing, to compel his co-surety to exonerate him by paying to the 
créditer his proportion of the joint liability. The rule giving to a 
surety the right to compel his principal to pay the obligation, and 
thus relieve him from liability, does not necessarily apply to the 
case in hand, for there exists a distinction between the relation of 
surety and principal and that of indemnitor and indemnitee. This 
distinction was pointed ont in Antrobus v. Davidson, 3 Mer. 569, 
578, by Sir William Grant, master of the rolls. The bill was one 
seeking to compel the défendant to relieve the estate of the com- 
plainant's testator tfom liability to the government on account of 
alleged defaults of certain agents of the testator, for whom the tes- 
tator was, under the law, responsible, by paying and discharging 
any sum for which the testator's estate should stand liable by rea- 
son of such defaults. Thèse agents had given bond to the testator, 
and Davidson, the défendant, had bound himself to indemnify the 
testator "against ail costs, charges, and expenses which should or 
might be incurred by the neglect or default (of said agents) in the 
premises, or in any manner relating thereto." The contention of 
counsel for the complainant was, that the testator stood in the sit- 
uation of a surety, and that, as a surety, he was entitled to exonéra- 
tion in anticipation of any loss or damage, and for this relied cMelly 
upon Lee v. Rook, Mos. 318, and Ranelaugh v. Hayes, 1 Vern. 190. 
Sir William Grant, among other things, said: 

"In the case of an ordinary money bond there is no distinction, npon the 
face of It, between the principal and the surety; but it.is otherwise in the 
case of a bond of indemnity. In the présent instance, Mr. Davidson stipu- 
lâtes for no act of his own. He had no money to receive, no account to set 
tle; but, as surety for Messrs. Ross and Ogilvie, he engages that they shall 
duly account, and that he will Indemnify Sir William Fawcett against the con- 
séquences of their neglect or default. In doing this Mr. Davidson incurred. a 
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deflntte légal obligation. Then, tàe first question that arlses Is, why should 
the plaintlffs corne Into a court of equlty to. enforce a mère légal obliga- 
tion? They say, beeause, as the représentatives of Sir William Fawcett, 
tliey stand in the situation of a surety, and, as a surety, are entltled In equlty to 
a relief which they cannbt obtaln at lâw. It Is true tbat a surety may corne 
hère to compel the principal to relieve him of his liabllity, by paylng ofE the 
debt But Sir William Fawcett's représentatives and Davidson do not stand 
in thç relation of principal and surety in the sensé in which the rule of equlty 
conslders that relation. Whatever loss therë ïnay be, It is true, wili ulti- 
mateiy fali on Davidson, and, therefore, in a certain sensé, Davidson may be 
legally oonsidered the principal debtor; but in equity he is no more the proper 
debtorthan Sir William Fawcett. Both are answerable for Eoss and Ogilvie; 
and, thougb Davidson is bound to keep Sir William Fawcett indemnifled, that 
obligation does not arise out of any prlnciple of equity, but is created by spé- 
cial convention between the parties. ■ Bxcept for the bond, Davidson would 
hâve nothlng to do wlth the debts of Eoss and Ogilvie. The bond, therefore, 
which alone created, must détermine the extent of, his liabllity. There is no 
prlnciple upon which a court of equlty can extend the légal effiect of the bond. 
Its légal eflect is to protect agalnst the conséquences of future deflciencies, but 
not to entltle the party to call for anticipated and precautionary payment by 
way of pteventing the risk of his being hereafter damnlfied," 

The same distinction was noted in the case of Hoy v. Hansbor- 
ough, 1 Freem. Ch. (Miss.) 533, 544, where the learned chancellor said: 

"The relation between the parties to a bond of indemnlty is in no équitable 
sensé analogous to that of principal and surety. The right of a. surety to call 
for precautionary payment of his principal does not arise from any contract 
between tbem, but rests exclusîvely upon thé doctrine and prlnciples of a court 
of equlty; "w-hereas, the rights of parties to a bond of indemnlty arise from a 
deflnlte, : légal obligation, created by express, cçntract, having no dependence 
upon a,bstract prlnciples of equity." , 

The indemnitors, under the covenant hère involved, came under 
no obligation whatever to the counsel ëmployed by the complain- 
ant, and did not agrée with complainant to pay such fées, but to 
"indemnify" the trustée against any such charges. The mortgage 
provided that ail such costs, charges, and expenses incurred by 
the trustée in foreclosing should be Ôrst paid out of the proceeds 
of any foreclosure sale; and in aceordance with this stipulation 
the counsel fées of the trustée were settled in the decree of fore- 
closure, and ordered to be paid out of the proceeds of sale. If the 
proceeds of sale had been suflflcient, the burden would hâve fallen 
upon the railroad company as the party primarily liable for the 
costs and expenses incident to its default. The decree adjudging 
the fées to be paid the trustee's counsel cannot, therefore, be re- 
garded as a détermination of either the amount or the liability of 
the trustée to such counsel in the event the proceeds of sale should 
prove inadéquate. The trustée and its counsel were not in an- 
tagonism, for the former was represented by the latter. The de- 
cree was but a détermination that under the stipulations of the 
mortgage the trustee's counsel should reçoive the sums settled out 
of the proceeds of the sale of the mortgaged premises. It is true 
that the bill avers that the fées settled were reasonable, and that 
the complainant "is bound, therefore, to the counsel so ëmployed." 
But, in Tiew of the friendly character of the suit between appel- 
lant and the counsel, who are défendants to the bill, as shown 
by the évidence touching upon the circumstances under which the 
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counsel were employed, thèse averments must be regarded as made 
in the interest of counsel, and for the purpose of determining the 
liability of the indemnitors for the amounts claimed by the trus- 
tée'» counsel, and not as a solemn admission of a fixed liability. 

Whether complainant is under any légal liability to counsel is a 
question of doubt, upon the facts of this record. Upon that ques- 
tion we flnd it unnecessary to express any opinion. The court be- 
low, upon the facts ànd circumstances, reached the conclusion that 
the counsel employed by appellant accepted employment in sole 
reliance upon the provision of the mortgage, which provided for 
flrst paying ail such costs and charges in the event of foreclosure 
under the decree, and that the appellant was not personally liable. 
Thus the appellant has not actually paid anything, has never been 
adjudged liable to pay anything, and may never be held legally 
bound. Under thèse circumstances we do not see any ground 
upon -which we can hold that there has been any breach of the con- 
tract into which the indemnitors entered. The suit is, therefore, 
prématuré. The question, when relief in anticipation of an actual 
loss sustained is sought through the power of a court of equity 
to compel a spécifie performance, is whether or not the contingency 
has arisen upon which the liability of the indemnitors has become 
absolute. If the contingency has arisen, relief will be granted. 
The cases bearing upon this subject will be f ound to turn upon 
this inquiry, and, when relief has been granted before any actual 
loss or damage to the plaintiff has been sustained, it will be found 
that the decree was based upon some term of the covenant which 
called into exercise the 'active interposition of the court upon the 
ground that the contingency had arisen which made the covenantor 
liable. Thus, in Kanelaugh v. Hayes, 1 Vern. 189, the covenant, 
as stated in the very meager report of the case, was one by which the 
covenantor agreed "to stand in the place" of the complainants "touch- 
ing the payments to the king and other matters that were to bave been 
performed by him." The covenant "to stand in the place" of another 
who was bound to make certain payments is, in substance, a covenant 
to pay, and very much more than a simple covenant to indemnify and 
save harmless. Champion v. Brown, 6 Johns. Ch. 398, was decided up- 
on the authority of Ranelaugh v. Hayes, and was much like it in re- 
spect to the effect of the covenant. The case was this : Paddock, by 
written agreement, purchased a tract of land f rom Champion & Storrs, 
to be paid for in six annual installments, and died, leaving the pur- 
chase incomplète. His administrators, being unable to complète the 
payments, assigned the contraèt to Brown, Brown taking from them a 
covenant that they would "take up and cancel" the contract made 
with Paddock, or, in case the vendors refused to give up and can- 
cel said contract, "then to indemnify and save harmless the admin- 
istrators of Paddock" against the obligations of said assigned con- 
tract. The learned chancellor construed the covenant as one which 
bound the assignées of the contract "to relieve the estate of Pad- 
dock from the burden of that contract." "This," said he, "is the 
true intent and meaning of the agreement, and it is just that they 
should be decreed to clear the représentatives of Paddock from the 



âSG ,. , 100 FBfDEJlAL REPORTER. 

charge ^bich they assume^ for tjïçni as, it is that a principal debtor 
sjiQuld exbnërate his sqrety beîore ie is sued, and iftot, leave a cloud 
al^^ays hanging over IjiTO:" ,,Tlie case/ the^for^, turijed, upon ^^^ 
proyisioi; of the covenant wMçIi; boijnd tlie 'defejiiiants. "to take 
up and çaçcel" the assigaed ,çoii,^ràçt, This they' h^d ,^ot donc, and 
this was |:he breach whiph jus-tiàed a deçrèè çon^p^lling perform- 
ance by ;pajiqent of the obligation, of the assignée, ç^onljrâct. Woqld- 
ridge y. Korpis (i868) ^,Eq. Cas.' 410, was upon a, ,pB|CÙliar stàte of 
facts. A. security on a bond, to seçure a money d^|)t ,was ,secured 
by anoth^r bond of indeihni;ty e'ntered intp by thej ^principal debt- 
Qv's father/wlio bàd (jied, iiavingby will deyisjçd certain property 
speciflcaJly,,^pon trust topay the debt. The c^edîtors having call- 
ed upon,:tlïe .siirety to pay the debt, the surety applied to the ex- 
ecutors, "wlip said tlj^y ,had ipo fuhd^ in hànd, àhd were unable, 
undèr the will, to raise,the money by sa|e of any part of the testa- 
tor's estate, except unàer a decree,of thé eourti, .The surety filed 
a bill against the executors, pràyjpg that; they, as executprs and 
trustées, might be dii-ectefi, oùt ,df their testator's estate, to pay 
the said dept, and thus ,indeninify,'the coniplsilnî^nt .against h|s said 
bond. Tlie bond of indemnity bound the tésïator to pày , to the 
surety "ail such sums of monèy, costs, damages, and expenses which 
they respéçtiyely may be called upon and be liaïJle and compelled 
to pay by reaspn of or in conséquence" of. the , bond uppn which the 
surety waa bpund. ; Thé yice chanqeïlor, [jp'assing upon the objection 
that a stajte of circumstfjhcçs "had not .é^risen to giye, the plaintiff 
thé rigbt to, file his bijl, .among other tbjn^s, said: , i ^ 

"In this case the bond wasàn actual hond/for todemnity, and the person to 
be indemnifled was a sure:ty <^n another bond. No doubt a bond of Indeianity 
can bé f ramed in such , a way ; as to prpclude ; ttje surety inderfinifjed thereby 
from filing thè' bill until ne has aetually paid somethirig on liehàlf oï his prin- 
cipal. But the terms of this bond aro' thèse:- [His honor read^ the words.] 
And then the bill contains the foUowing allégation: [His honor readthe clause 
in the biJl, set out above,.and çontinued.] The ipeaiiingof tljat paragrsiph Is 
clearly thls: tbat the plaintiff has been called ûpbn to pay within the. terms of 
the lattèr clause of the aboVe 'instimment. I think, thereforé, that the exact 
State of cii'cuïnstances has arisen whiCh w&s! bdntemplated by the framers 
of this bond to entitle the plaintiff to file this bill." : • 

The case turned upon the meaning to bc; attached to the tprms of 
the coyenant. The plaintiff had npt pàid, but lie had been "called 
upon to pày," and this the court heldwas the contingency upon which 
the indemnitor was to become liablé. , Both Eanelaugh y. Hayes and 
Wooldridge v. Norris presented spécial circumstances "distinguisli- 
ing the coyenants involved from mère covenants for indemnity 
against loss or .damage,' and this view of both cases was taken in 
subséquent opinions of tiie chancery division of the suprême coui."t 
of judicature. Thus, in JV^plniershausen y. Guliick [189â] 2, Ch. 514-, 
525, it was said that "the jùdgment [in Wooldridge y. Norris] pro- 
ceeded on the particular terms of the : covenaht," and in ,Hughes- 
Hallett y. Indiaii Mammoth Gold Mines Co., 22 Ch. Diy. 5G1, Pry, 
J., when Wopld.ri(îge y. îîorris wi^s cited> said: "That case depended 
on the construction of the bond. The contlngency provided against 
had actually arisen." In the case of Hughes-Hallett v. Indiau Mam- 
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moth Gold Minçs Co., cited above, the facts were that the complainant 
had applied for and lield shares on trust for an adult cestui que trust, 
who paid tlie money due to the company on the application and allot- 
nient. Subsequently, the trustée assigned the shares to his cesiui que 
trust, and the latter required the company to register the transfer, 
which it refused to do. La ter a winding-up order was made, the name 
of the trustée standing on the books as the owner of the shares. Upon 
this case the trustée sought to hâve his cestui que trust indemnify 
him against liability for future calls on thèse shares. There beirig 
no évidence to show whether calls were likely to be made in the 
winding up, the bill was dismissed, because no liability had yet 
arisen wliieh could give rise to an action upon the obligation of in- 
deinriity. After stating that the défendant, the real owner of the 
shares, was liable to indemnify the plaintifC in respect to the unpaid 
sums payable on the shares, Fry, J., speaking for the court, said: 

■'But tlien arises this fact for considération, namely, that no part of the 15s. 
has been called for, ançi, for anything that appears in évidence before me, no 
part ever will lie called for. Whether it will in fact, of course I cannot tell. 
It appears to me, therefore, that this is the simple case of a person who has 
talien property in his own name on behalf of auother, and who is entitled to 
an indemnity for that other person against liability in respect of that property, 
suing for an indemnity before the eontingency which créâtes the damage has 
risen. It is, in my.judgment, a mère action quia timet, and it is a very im- 
portant inqiiiry whether sucli an action can be inaiutained. If it can, it is 
obvious tliat every person wlio has undertalien a position of responsibility 
for another, which entitles him to an indemnity, niay sue before the right to 
indemnity accrues, — before the damage lias accrued which gives rise to the 
right to indemnity. It appears to me that there is no authority for such an 
action.- The case of Lord Itanelaugh v. Hayes is, so far as I am aware, the 
only authority which countenances such a view, and, as I observed on a previous 
occasion, that case has never, so far as I am aware, been followed, I can. 
see, therefore, no autliority binding me to pronounce such a judgment, and I 
must décline so to enlarge the jurisdiction of the court. It appears to me 
that it would lead to most injurious couse<iuences if I were to allow a person 
in the position of the plaintiff to seek for an iudembity l)e£ore he is injured. 
There bave been, undoubtedly, cases in wliich, where a contract for indemnity 
existed, and a right to sue upon that contract had arisen, the court has declared 
the right to indemnity generaUy, and has put niatters in such a train that, 
when the subséquent right to indemnity should arise, the indemnity might be 
worked ont." 

Section 850, Story, Eq. Jur., furnishes no authority for a decree 
in advance ,of the eontingency. The meaning of the learned author 
is made plain by his illustration taken from Ranelaugh v. Hayes, 
cited above, where the obligation was to "stand in the place" of the 
covenantee in respect to payments which the latter was required to 
make. The breach was complète upon évidence that payments had 
been called which the covenantee was bound to make. Ko case cited 
by Judge Story in support of his text, nor by the learned counsel for 
appellant, will authorize a court of equity to compel an indemnitor 
t() comply vvith his obligation in advance of the eontingency upon 
which, by his obligation, he was to become liable. In the case before 
us there is a simi)le obligation to indemnify the Central Trust Com- 
pany against any loss or damage it may sustain by being made per- 
sonally responsible for the fées of counsel engaged to foreclose the 
mortgage in which the indemnitors were personally interested. Both 
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parties .çpnténiplated that the, mprtçaged property would be pri- 
mairily lî?lh]Ie for such expensëè,.,''The contingency ùp-ûn wliich tlie 
indemnitprs are to become liablç has not arisen, because the trustée 
bas npt yet suffered any loss or damage, and, fPr ail tbat is bere 
sbowp, may never suffer such loss. 

The cases of Hoy v, Hansborougb, 1 Freem. Oh. (Miss.) 533, and 
Bank v. Hastings, 1 Doug. (Mich.) 224, 256, et seq., are much more 
in point than any cases we bave had called to our attention. The 
covenants upon which the indemnitors were sued in each of the 
cases cited were simple covenants "to save barmless and indemnify" 
against loss and damage, and wére substantially identical with the 
cpvenant upon which ttis action was brought. In neither had any 
loss been actually sustained. A mère possible légal liability to pay 
was in both ca^es held insufficient to satisfy the terms of the bond, 
and in each case relief was denied upon the groimd that the con- 
tingency provided by the bond had not arisen. The opinions are 
well reasoned, and most of the authorities now relied upon by coiin- 
sel for complainant were considered and distingulsheid. 

The decree of the court below must be affirmed upon the ground 
that the contingency upon which the liability of the indemnitors dé- 
pends bas not arisen, and the action is prématuré. The costs of ap- 
peal will be divided. 



SOWLES V. FIKST NAT. BANK OF PLATTSBUEG et aL. 

(Circuit Court, D. Vermont March 21, 1900.) 

Eqxj^tt JuRisDicTioN— Remedt AT Law— Statutory Provisions. 

A fédéral court of equlty is not deprlved of Jurisdlctlon of a sait to 
estàbllah a set-off by the fact that a State statute permlts a set-olï to be 
pleadei In an action at law. 

In Equity. On demurrer to bilL 

Edward A. Sowles, for piaintiflf. 
David J. Foster, for défendant. 

WHEELER, District Judge. The bîll well allèges that the plain- 
tiff purchased a judgment of the défendant bank against Edward 
A. Sowles and D. Noyés Burton of $3,097,27 for half of what she 
could çollect upon it, and that she secured the whole of it by at- 
tachment on mesne process in a suit upon it in the name of the 
bank; that she indorsed four notes of Edward A. Sowles, previ- 
ously indorsed by Margarét B. Sowles, bis wife, of $800 each, for 
their accommodation, which were delivered to the bank in settle- 
ment of other claims than the judgment of the bank against him; 
that the bank bas discharged the défendants from the suit on the 
judgment for $300; that thè bank bas brought suit in this court 
against her on three of the notes; and it prays a set-ofl of what she 
has been deprived of.by the diScharge, and an injunction against proa- 
ecuting the suit for mPre than the balance. The bill has been de- 
murred to by the bank, and the cause heard. If the allégations of 
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the bill are true (and tkey must be so taken on the demurrer), ihe 
piaintilî bas a just claim against the bank for wbat she bas lost 
by the discbarge of the judgment in violation of the implied con- 
tract, not to interfère with her collection of it; and, if she lost hàlf 
of the whole, with interest, it would nearly or quite equal the 
amount of the three notes in suit. It is argued for the défendant 
that she bas an adéquate remedy at law by plea in offset in the aci 
tion upon the notes under the statutes of the state. But set-offs in 
equity are older than any statutes of offsets, and decreeing them 
in cases of strict mutuality, even, has long been a good ground of 
jurisdiction. Blake v. Langdon, 19 Vt. 485. State statutes do not 
deprive courts of the United States of jurisdiction in equity, even 
if by providing a remedy at law they would a state court. De- 
murrer overruled. Défendant to answer over by May rule day. 



GOBMAN V. PAEK & TILFORD. 

(Circuit Court of Appeals, Second Circuit. Marcb 14, 1900.) 

No. 105. 

1. Chattbl Mortgages — Validity — Agrebment Outside of Instrument. 

Where a chattel mortgage covering, among other tliings, a stocli of 
merchandise, contained no provision permitting the mortgagor to continue 
selling from such stocls and to dévote the proceeds to hls own use, whether 
such an agreement is to be inferred from the circumstances and the facts 
shown is a question of fact for the jury. 

2. Evidence dp Value — Opinion 01" Nonexpert. 

A restaurant lieeper may properly be permltted to testify as to the value 
of the articles of common use in hls restaurant, in an action for thelr con- 
version, although not an expert as to such values. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Thls cause cornes hère upon a writ of error to revlew a judgment of the 
circuit court, Southern district of New York, entered upon the verdict of a 
jury for $2,000 in favor of défendant in error, who was plalntlfC below. On 
April 21, 1802, one Brizzolarl executed a chattel mortgage to Park & Tllford, 
the plaintifC below, upon certain Personal property then in his possession, at 
452 Columbus avenue, New York. The mortgage referred to a schedule an- 
nexed, which enumerated "two gray horses; one brown horse; three covered 
wagons; three sets hamess; one Hall safe; seventy-flve tables; flve hundred 
chairs; about one hundred dozen dlshes; about one hundred pièces of table 
sllver, including knlves, forks, and spoons; four counters; four show cases; 
one cooklng range; lot of cooking utensils; one Ice box; lot of gas fixtures; 
ail other furniture and ail other stock of groceries, wines, liquors, and clgars; 
ail table linen; lease on store and other floors of No. 452 Columbus avenue, run- 
ning to 1896; and ail book accounts now due." The mortgage was given to 
secure $4,000 owing to plaintifC for merchandise whlch Brizzolarl had purchased 
from It, and was duly flled. Subsequently, and prlor to July S, 1892, a levy 
was made upon ail the mortgagor's property, including the property descrlbe'd 
in the mortgage, by Gorman, sheriff of the county of New York, upon an 
exécution issued upon a judgment rendered against Brizzolarl In favor of one 
Denhard. On July 8, 1892, the sheriff sold ont the property upon that exécu- 
tion. The présent action was brought to recover from the Personal représenta- 
tive of the sheriff (since deceased) the value of the property thus sold, whlch 
was included in the mortgage to Park & Tilford, to the extent that such mort- 
gage was unpaid, Brizzolarl having repaid one-half of his indebtedness, $2.000. 
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A.. C. Shenstone; îov plaintiff in error. 
Henry B. Corey; for défendant in error. 

Before LACOMBK and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
flrst contention of the plaintiff in error is that the chatte! mortgage 
was voidas against'creditors of the mortgagor, and could not pass 
any title; to the mortgagee, because such mortgage was made to 
cover "ail stock of groceries, wines, liquors, and .çigars," and because 
there was an understanding or agreflinent betweeix mortgagor and 
mortgagee that the mortgagor was to continue selling such stock 
in the course of his business, and to apply the proceeds to his own 
purposes. Such an agreement would, of course, make the mortgage 
void as against creditors; but where, as in this case, such an agree- 
ment is to be spelled out by ascertaining what was the intent of 
the parties not expressed in the instrument, the ascerta initient of 
such intent is a question of f act. Tbât question the court left to 
the juryj and the real contention of plaintiff in error is that there 
was no conflict of évidence, nor of inference, and that therefore the 
court . should liave instructed the jury that there was a f raudulent 
intent to inakesuph an agreement. The mortgage itself contaiued 
no agreement of the kipd, and Ward, the person who acted for the 
plaintiff; expressly testiâed there was no agreement or understand- 
ing' betweén plaintiff aii'd Brizzolai'i that he was to be permitted to 
sell any of the mortgaged property''Wïiiie he wàs' in possession, and 
that nothing was ever ,said about it,,at 0,,ny' îime between, Witness 
and Brizzolari. i The latter was not âskedthe spécifie question,, In 
view of this évidence, it was clearly a question^ifor the jury to dé- 
termine, w,bether, from the f act pf such subséquent selling with the 
knowledge of the plaintiff, and from the admission. of Wafd that 
he supposçd the mortgagee would continue selling and repleni'shing, 
the mafeng of such an agrèéméht"';^às ;to be inferrèd, espeçially in 
view of the further fact that subséquent to thé dling of tliè mort- 
gage, and before levy, Brizzolari paid on account of the mortgage 
more thâîi he reçeived f rôm the salie M "Wihes, groceries; and cigars." 

Defeni^anî further çontèhds that the burden, of ptoof jas' tÇ),^^bsence 
of frauduient intent rested upon plaiatiff. Iha^uch as tiere Vas 
Tio request toinstnict the jury as to the burden lofproof, and no ex- 
ception to the charge in that particular, the question is not before 

this;. court. . ' / ! , ''..■/■.'.,:i.' ,■:,,'.'.,,,.:,' , ■■ 

There are several exceptions to tlie admission oftestimony, and 
ône to the refusait© direct a verdict, which raise the only other 
question tb^t^^às been arguéd hel-e. The property covered by the 
imortgage ,W'as appareiâtly much iûiëxcess of |2,000, remaining due 
upon the mortgage. In order to pwe its value, the pnly witness 
called was Brizzolari himself , whose business was that of a restaurant 
keeper. He was not an éXpetH: qualified to speak with any degree 
of exactness as to the value of tablés, chairs, crockery, table linen, 
silverware, counters, and glass cases. ÎTevertheless, as to such ar- 
ticles of everyday use, Which he bad repeatedly bought, he must nec- 
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essarily bave acquired sbine information as to their value. Up to 
a certain limit, he eould testify quite accurately as to what tliey were 
Tvorth. Indeed, given a description of the articles, and tlieir condi- 
tion qf wéar, and the jury miglit, without tlie aid of experts, liave 
properly found that tliey were wortli at least so inuch.. The jury 
was most carefully instructed as to the weight to be given to Briz- 
zolari's valuations', and upon the whole case it certainly seems that 
the property on the premises covered by the mortgage must hâve 
been worth very much more than $2,000. The judgment is aiBrmed. 



NOYES et al. v. NEBL. 

(Circuit Court of Appeals, Eiglith Circuit. Mareh 12, 1900.) 

No. 1,233. 

1. GENERAL AS.SIGNMENT FOR BeNEFIT OP CiîEDITORS— DISPOSITION DP PROP- 

BKTY BY Assignée — Construction — Vài,idity. 

A gênerai assignment for tlie beneflt of creditors, made in Indian Terri- 
tory, wbicli empowers tlie assignée to carry ont the trust in conformity tO' 
tlie laws of tlie TJnited States in said territoiy, and providing that the 
assignée shall within 120 days sell ail of the property therein conveyed,, 
at publie auction, and pay the proceeds to the creditors of the assigner, 
is to be construed as inteuding that the assignée shall dispose of the prop- 
erty according to the laws of the territory, and therefore is not invalid be- 
eause of the direction to the assignée to sell ail of the property at public 
auetion, contrary to Mansf. Dig. Ark. c. 8, § 307, in force in the Indlan 
Territory, whlch makes it the duty of the assignée to coUect the assign- 
or's choses in action. 

3. Same— Validity— AssiGNEE's Bond— App,kovai-.. 

The omission of the cjerk of the United States court for the Indian Terri- 
tory to indorse his approval upon the bond of an assignée under a gênerai 
assignment for the beneflt of creditors, as required by Mansf. Dig. Ark. 
§ 305, will not invalidate the assignment, in the absence of a statute 
making sueh indorsement the sole évidence of approval, where it appears 
that the bond has been approved by the judge, and, because of sueh ap- 
proval, accepted by the clerk as a good bond, and filed by him. 

Tn Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

Olitîord L. Jackson (ïïarrison O. Shepard, on the brief), for plain- 
tiffs in error. 

R. Sarlls, C. B. Stuart, and J. H. Gordon, for défendant in error. 

Before CALDWELL, SANBOBTS^, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. On the argument of this cause it waa 
stated, in substance, by counsel for Noyés, Norman & Co., the plain- 
tiffs in error, that the principal questions in the case which they 
desired to hâve determined were: First, whether a voluntary deed 
of assignment which was executed by N. B. Guy on December 10, 
1895, and under which J. F. Neel, the assignée therein, laid claim 
to the property in controversy, was a valid instrument ; and, second, 
whether the bond of said assignée was sufflciently approved to en- 
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able him to assert a title to the property. We ghall accordingly 
conâiiè our deci^on to thèse points! 

Chapter 8 of Mansfield's Digest of the Statutes of Arkansas is in 
force in the Indian Territory, by fcirce of congressional action, and 
constitutes the law of the territory concerning assignments. 26 Stat. 
94, 95, c. 182, § 31. Section 309 of that chapter, which was en- 
acted in 1859, empowers an assignée under a voluntary assignaient 
"to sell ail thé property assigned to him for the payment of debts 
at public auction within one hundted and twenty days after the exe- 
ciition of the bond required by this act," whereas section 307 of the 
same chapter, which is a part of a later enactment, by its phrase- 
ology implies that an assignée shall not sell choses in action which 
come to his hands, but that his duty with respect thereto is to col- 
lect them. It has accordingly beén held by the suprême court of 
the State of Arl^ansas, in Churchill v. Hill, 59 Ark. 54, 64, 26 S. W. 
378, that the later enactment, to wit, section 307, amenda, or, rather, 
repeals, section 309, in so far as they are in conflict, and that an as- 
signée under a voluntary assignment should not sell choses in action 
belonging to the insolvent estate within 120 days, but should collect 
them, and, il he is unable to collect the same, should report that 
fact to the court, and take crédit for such as are not collectible. 

The assignmeût by Guy toNeely which is involyed in the présent 
case, contains the foUowing clause: 

"Whereas, the tarty of the flret part Is largely Indebted to numerous persona, 
in the snm o£ about $25,000.00, the party of the flrst part exécutes and dellvfts 
this indenture to the party o( the second part, his assignée, for the beneflt 
of his creditors, and hereby empowers his saîd assignée to carry out this trust 
by Conforming to the laws of the United States In said territory: provided as 
foUows: My said assignée, after executing a good and sufficient boud, and 
flling an inventory, shall within one hundred and twenty days sell ail of the 
property hereln conveyed, at public auction, and pay the proceeds to my cred- 
itors as hereln provided." 

It is insisted on behalf of the plaintiffs in error that because of the 
provisQ authorizing the assignée to sell ail of the assignor's prop- 
erty, including his choses in action, within 120 days, the assignment 
provides for a différent disposition of the insolvent's estate than 
that contemplated by the statute, and is therefore fraudaient and 
void. Churchill v. Hill, 59 Ark. 54, 26 S. W. 378, is cited in sup- 
port of that proposition, and is the case chiefly relied upon. The 
clause in the deed of assignment that was considered in Churchill 
V. Hill, supra, and held to avoid the assignment, although not the 
same, is similar to the clause above quoted, which is found in the 
deed of assignment on which Neel; the assignée and the défendant 
in error, founds his right to recover the assigned property in the 
case at bar. The décision in Churchill v. Hill was not promulgait-d, 
however, until néarly four years after the Arkansas statute concern- 
ing assignments was extended over the Indian Territory; and for 
that reason it is merely persuasive authority, and does not preclude 
the courts of the Indian Territory, nor this court, from expressing an 
independent opinion upon the question whether the clause contained 
in the deed of assignment is so far obnoxious to the statute as to 
invalidate the instrument. We conclude, after a careful reading 'f 
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the assignment, that it was not the purpose of Guy, the assigner, to 
direct his assignée to make a différent disposition of the assigned 
property and effects, or any part thereof, than that prescribed by 
the statute concerning assignments. It will be observed that he flrst 
empowered his assignée "to carry ont this trust by conforming to the 
laws of the United States in said territory," from which it is mani- 
fest that the subséquent direction to sell the property within 120 
days at public auction was inserted by the assigner or his attorney 
upon the assumption that that was the method of disposition en- 
joined by the statute. Nor is it by any means strange that such a 
mistake was made, since it would not be immediately apparent to 
any one who consulted the statute concerning assignments that 
the positive requirement of section 309, "to sell ail the property as- 
signed to him for the payment of debts at public auction within 
one hundred and twenty days after the exécution of the bond," had 
been modifled by implication by the provisions of section 307. Many 
lawyers would probably hâve accepted that construction of the stat- 
ute with grave doubt, even if they did not reject it altogether. In 
our opinion, it was the duty of the assignée who was named in the 
assignment to dispose of the assigned property and effects accord- 
ing to the provisions of the local assignment law, because the para- 
mount direction given by the assigner to his assignée was to carry 
ont or exécute the trust in conformity with the laws of the territory. 
And the subséquent language which was employed should not be 
construed as containing a contrary direction, when it appears that 
in so far as the last direction was in conflict with the flrst, or in 
seeming conflict with it, it was superinduced by a mistake made by 
the assigner er his attorney in interpreting the statute. The rule 
upon which courts always act in construing contracts and ail other 
written instruments is to give them effect according te the inten- 
tion of the parties, as it may be coUected from the four corners of 
the instrument and surrounding circumstances. And where an as- 
signment for the benefit ef creditors is concerned, and the instru- 
ment is ef deubtful meaning or ambiguous, the court should rather 
lean to that construction which will render the assignment opera- 
tive, than to one which will render it nugatory. We are ef opinion, 
therefore, that the assignment in question should be read as requir- 
ing the assignée te dispose ef the assigned property and effects ac- 
cording to the provisions ef the local assignment law, preperly con- 
strued; and when thus read it is a valid conveyance. 

The assignment to Neel, and his title derived therefrem, are fur- 
ther challenged by the plaintiffs in errer because the clerk of the 
United States court in the Indian Territory did not fermally inderse 
on his bond as assignée the fact that it was approved by him. The 
statute concerning assignments (Mansf. Dig. § 305) provides, in sub- 
stance, that before an assignée shall take possession, sell, or control 
any of the assigned property, he shall be required to file in the office 
of the clerk of the court exercising equity jurisdiction a full and com- 
plète inventory of the property, and make and exécute a bond in 
double the estimated value ef the property covered by the assign- 
ment, with good and sufiicient security, to be approved by the clerk 
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of saidKîOtirt'' 'In the case at Mr the judge of the United States 
cotirt iiJ'the Infliaa Territory, in which the assignment wàs pending, 
indorséd his ap^rbval upon the bond which wàs tendered by the 
assignée; ând tWô days later it was presented to the clerk of said 
court, who acce^ted it and liled it among the papèrs in the case, and 
made an indorsèment on the bond to that èffect. He did not, how- 
ever, write over his signature the w6rd "Approved." The clerk tes- 
tifled tihat when the bond was hànded to him, and l^e saw that the 
judge had indordéd it, "Approved," he considered it a good bond, 
and therefore fll«d1t. An indorsèment oh a bond, by an offlicer who 
is authorized to approve itj of the word "Approved," is clearly not 
essential, inasmuch as such an indorsèment is merely évidence of his 
approval, which fact may be established by évidence aliûnde unless 
soffie statute makes such indorsèment the sole proof that the instru- 
ment has been approved. No sucli statute was ih force in the Indian 
Territory. Therefore it was compétent to show by the acts or déc- 
larations of the clerk that he approved the bond, and the fact that 
lie accëpted it without questioning its sufficiency, and that he placed 
it on file as a part of the proceedings in the cause, was compétent 
évidente from which an approval by the clerk could be inferred. It 
has bèen held in a nrimber of cases that when a clerk or other offlcer 
is required tO file a paper, or niàke a given entry on the fliing of a 
paper or document, a person dealing with such offlcer discharges his 
full duty, and is entitled to protection, when he' délivers the docu- 
ment or paper to the offlcer and ténders his légal fées, and the offl- 
cer accepte the document or paper so handed to him. Oats v. Walls, 
28 Ark. 244; Camp v. Gullett, 7 Ark. 524; Petray v. Howell, 20 Ark. 
615. We are of opinion, therefore, that the acts of the clerk in the 
présent instance should be held tantamount to an approval of the 
assignee's bond. It results from'what has been said that the judg- 
ments of the United States court in the Indian Territory and of the 
court of appeals in that territory should be afflrmed, and it is so 
ordered. 
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GUARANTEE CO. OF NORTH AMERICA T. MECHANICS' SAV. 
BANK & TRUST 00. 

(Circuit Court of AppeaJs, Slxtb Circuit Marcli 24, 1900.J 

No. 792. 

1. SuHETT— Construction op Contract— Bond of Bank Cashibb. 

A surety on tlie bond of a bank cashier, eondltloned to make good thoso 
losses of the bank which might resuit from such fraudulent actions of 
the cashier as were équivalent to embezzlement or larceny, caimot be held 
Uable for the amount of overdrafts on the bank paid by the cashier with- 
out authority from the bank, when it is not shown that the cashier re- 
ceived any part of such amount, or any beneflt therefrom. 

8. Appeal— Revibw — Questions Abisinq upon thk Rbcohd. 

Where, in a suit on the bond of a bank cashier, the aocuracy of the 
averments of complainant's pleading as to the amount of the cashler's 
défalcations was denied by the answer of the surety, and no exception 
was taken to the sufficlency of such déniai, the question whether an item 
of loss shown to hâve resulted to the complainant from the action of the 
cashier was within the terms of the bond is a substantial one, necessarlly 
arlsing upon the record, and whlch may be reviewed on appeal, whether 
specifically called to the attention of the court on the hearing or not 

Appeal from the Circuit Cîourt of the United States for the Middle 
District of Tennessee. 

Wm. L. Granbery, for appellant. 

E. H. East, for appellee. 

Before LUETON and DAY, Circuit Judges, and EVANS, District 
Judge. 

EVANS, District Judge. The facts in this case are fuUy stated 
in the opinion of the court announced when it was previously hère, 
and which is reported in 26 C C. A. 146, 80 Fed. 766. They need 
not be repeated, further than to say, generally, that the action is 
based upon the stipulations of two separate covenants.executed by 
one John Schart to the Mechanics' Savings Bank & Trust Company, 
with the appellant as surety on each, — one binding the appellant 
to make good losses which might resuit from. the misconduct of 
Schart as teller and bookkeeper of the bank, and the other to make 
good those losses of the bank, not exceeding $20,000, which might 
resuit from such fraudulent conduct of Schart, as its cashier, as 
should be équivalent to embezzlement or larceny. After the case 
was decided hère, it was removed by a writ of certiorari into the 
suprême court of the United States, where the judgment was re- 
versed upon the single ground that the court had not jurisdictioa 
of the appeal, because the judgment upon which the appeal wa» 
taken was not final. 173 U. S. 582, 19 Sup. Ct. 551, 43 L, Ed. 818. 
Upon the return of the case to the circuit court, a final judgment 
was rendered. This judgment, however, was substantially the same 
as the one upon which the first appeal had been taken. 

Upon the pending appeal, and as the case is again presented, 
varions errors are assigned, some based upon the judgment of the 
circuit court as it applied to the teller's bond, and others upon the 
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judgment as it applied to the bond of Schart as cashier. Without 
again stating the reasons- ttieref or, -which were elaborately given 
in the former opinion of this court, we deem it sufflcient to say that 
we reafflrm the conclusions of the court then announced, except 
in respect to that error coûiplâined of which relates to the sum of 
$5,992.35, made up of overdrafts upon the bank which had, with- 
out its authority, been paid by the cashier. It is true that this 
questipn^was also passed upon when the case was heard before, 
but, coming to us again, we flnd ourselves unable, as the matter is 
now presented, to agrée to what was then said upon that point. The 
cashier's bond stipulated that thè appellant, as surety, should make 
good those losses of the bank which might resuit from such fraudu- 
lent actions of Schart, the cashier, as were équivalent to embezzle- 
ment or larceny. The obligation of the surety, by its express terms, 
was limited to that character of wrongdoing upon the cashier's gart. 
The evidéûce in the case is very explicit that the défalcations of 
Schart during the period when the cashier's bond was in force, 
namely, from January 1, 1893, to April 17, 1893, was $22,964.17, of 
which the sum of |5,992.35 was on account of overdrafts paid by 
him, but not authorized by the bank. This défalcation, even if it 
had been in some respects fraudulent, must necessarily hâve been 
on account of moneys paid out on the checks of customers who 
had no funds to their crédit to meet them; but it is not shown that 
Schart embezzled or appropriated any part of the proceeds of thèse 
overdrafts, or received any benefit theref rom. If this be true, it 
is mahifest that while Schart was individually responsiblè for it to 
the bank, as his principal, no act was doue by him which was either 
embezzlement or larceny, and consequently that the loss was not 
one which by any fair interprétation would bring it within the obli- 
gation of the surety on the bond of the cashier. 

It is insisted, however, that this question was not brought to the 
attention of the court below, and cannot, for that reason, be re- 
viewed hère. It is altogether certain that the appellee should not 
recover from the surety anything which is not embraced within the 
terms of the contract, and the pleading by which this action waa 
commenced could not properly claim anything else, and in fact did 
not. By its answer the appellant in plain terms admitted certain 
abstractions' of money by Schart from the funds of the bank, but 
it by no means admitted (on the contrary, it expressly denied) the 
accuracy of complainant's averments as to the amount thereof. 
While this déniai of the answer may not hâve been as explicit as 
the complainant could hâve demanded, and as it may hâve been 
entitled to demand, still it was in no sensé an admission that the 
charges of the bill were accurate as to the amount of loss that came 
within the stipulation of the surety. The complainant took no step, 
by exception to the answer or otherwise, to hâve the issue on that 
point made more distinct or deflnite. This condition of the plead- 
ings left the burden ui)on the complainant to show the extent of 
its losses resulting from such fraudulent actions of Schart as were 
équivalent to embezzlement or larceny. As has been indicated, 
losses from acts of that character are shown by the évidence only 
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to the extent of $16,971.82, instead of |22,964.17, as adjudged by 
the court below; the différence being the amount of the overdrafts 
which were paid eut by Schart, instead of being received by him 
by any act whlch in any wise resembled embezzlement or larceny. 
We think this question legitimately and necessarily arose upon the 
record when the case "was heard upon ail the testimony presented, 
whether the attention of the court was specifically called to it or 
not before the time of settling the decree, when in fact it does ap- 
pear to hâve been urged or at least mentioned to the court. This 
was not a matter of form, merely, which might be regarded as 
waived if not insisted upon, but was matter of substance arising 
upon the record, and vitally affecting the correctness of the court's 
decree, which must be based upon the record and supported by the 
évidence. It is not, therefore, too late to insist upon it hère, and 
it appears to us to be entirely obvions that the judgment appealed 
froni was erroneous to the extent indicated, though in ail other re- 
spects correct. 

It results from what has been said that the judgment of the cir- 
cuit court should be affirmed, except as to so much of the item of 
$5,992.35 as may hâve been included in the decree, and so as ta 
limit the recovery on the cashier's bond to $16,971.82, and interest 
thereon. The case is therefore remanded to the circuit court, with 
directions to modify its judgment to the extent indicated; the costs 
of this appeal to be borne equally by appellant and appellee. 



BROWNE Y. KING et al. 

(Circuit Court of Appeals, Eightti Circuit. Mareh 5, 1900.) 

No. 1,300. 

1. Masteb and Servant— Personal Injurï— Négligence dp Fellow Sbry- 
ant— sufficiency of complaint. 

Plaintiff, who was employée! as a helper to the operator of an air drilling 
machine in a mine, was injured by reason of the drill strilting a "missed 
shot," or drill hole filled with unexploded powder, and eausing an explosion. 
The complaint alleged that plaintiff was under the direction and control 
of the operator, and that it was the duty of the operator and other drill 
runners working in the mine to looli ont for such "missed shots," and, 
after the explosion of any drill holes, to examine same, and, if they had 
failed to explode, to cause the powder to be removed; that it was not 
plaintlff's duty to examine as to such "missed shots," except when notifled 
that one had occurred; that at the time of said explosion plaintiff had no 
notice nor knowledge thereof, nor any reason to believe that one existed, 
nor would he, as défendant well knew, be at ail likely to discover such 
missed shot in doing the work he was employed to do; that neither défend- 
ant, nor the operator to whom plaintiff was helper, nor any other of the 
drill owners in the mine, after the explosion which preceded the accident 
to plaintiff, attempted to find said "missed shot," and to remove the pow- 
der therefrbm, and, because of their failure so to do, défendant failed to 
furnlsh plaintiff such a reasonably safe place in which to work as it was 
In duty bound to do, and which plaintiff had reason to believe it had done. 
Eeld, that the complaint warranted the construction that the "missed shot" 
by which plaintiff was injured was planted by himself and the operator 
In the progress of the work which they, as fellow servants, had jointly 
undertaken to perform, and thait they had returned to the use of the drill 
100 F.— 36 
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witWut tnaking a search for "missed shots," and, therefore, the complaint 
failed to stat^ a cause of action for damages against the employer. 
3. Same. 

Oonceding that défendant had made It the "partleular duty" of the drlU 
runners to look out for and guard against "missed shots," and, after the 
explosion of any drlU holesj to, examine them, and, in the: event that "missed 
shots" were found, to remoT.e the powder, or notify thé employés in the 
, vieinity, and that the operator to whom plaintifE was helper neglected thèse 
duties, yet, it appearing that plaintiffl knew that there was no absolute 
eertalhty thatevery shot they' attempted to explode woiid do so, and that 
the oïwrator neglected to search for "missed shots/' the complaint fails 
to State a cause of action, since It Is not alleged that défendant had not 
exerclsed reasonable care In the sélection of the drlll operator, nor that 
he was incompétent or unflt for any reason, nor that the place in the 
mine where plaintifC was set to work was unsafe when he entered def end- 
ant's employment. 

3. Same. 

The drlll operator and plaintift, as his helper, belng engaged in the 
comnjon service of running the drlll, and the very service they had been 
employed to perform, they were fellow servants, and, having proceeded 
to work the drlll wlthout taking steps to find out whetlier tïiere was a 
"missed shot" or not, when they had full knowledge that shots had been 
fired, and that a "missed . shot" mlght be reasonably antlclpated, and, if 
found, by the use of the drlll, dar^et: and injury would result to both, the 
plain1;iff must be held to hâve assn'med.the risk of hls own négligence. 

4. SÀME— SÂFETY OP PivACk TO WoRK— t)0TT OP KMPLÔTÉR TO lîTSPKCT. 

Thé danger from "missed shots" being incident to the very work whieh 
plaintiffi -was employed to performj it was not the duty of the employer to 
make Inspections for "missed shots" after each explosion. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Cîolorado, i , , l ^ ^^ 

A demurrer was sustalned to the «omplaint in the court below. and the 
only questipn presented by the writ of error is whether or not the action of the 
court in siis'tàiiiing that demurrer was correct The cotnplaint is as follows: 

"The plaintifE complains of the défendants, and allèges: That at the dates 
hereinbefore mentioned, as plaintiiï is informed and believes, the défendants 
were, and gtlU are, a partnershlp, dplng .business in (jilpin county aud Arapahoe 
county, Colorado, under the name and style of the book Minjng Company. 
That on or abont the 7th day of July, 1SI{)8, the plaintifÇ, was employed by the 
défendant Company in the .eapacity , of a;.helper on one of the air drilling ma- 
chines used in and about the mine owne^i and operated by the défendant Com- 
pany; and on said 7th day of July-he Wîis set to work by the défendant eom- 
pany in asslstlng as a helper one Daniel Hanefln, who. was operating an air 
drlll in connection with . the Sinldng , of a certain shgift uppn said mine of 
défendant cotiipanynear Central City, In the: state of Colorado. That while 
the said plaintift and the said défendant Daniel Hanefln , were so engaged at 
work and at a point in said shaft abont 275 feet frpm the sin-face, the said 
air drill struck what is known as a 'missed shot," or 'missed hole' (being more 
particularly dfiscribeé as a drill hole, or partly fllled with unexploded powder), 
the existence of whieh imlssed shot so struck by saidi drlll was whoUy unknown 
to this plaintiff, and, as thls plaintifE is Informed and believes, and on such 
information and; belief allèges the factito be, was also unknown to the said 
Daniel Hanefln. That the striking of said missed shot caused the shot to 
explode, and such explosion caused a lot of dirt and rock to be hurled and 
thrown violently against this plaintiff, and portions of said rock penetrated 
and embedded themselves in both eyes of this plaintiff, Ijnocked ofiE part of 
his lef t ear, badly eut and bruised hls lef t cheek, and eut and bruised his 
face and chest, whereby the plaintifE has completely lost his left eye, and has 
been obligea to hâve it removed, and has almost lost the vision of his right 
eye, the plaintiff being now able with said right eye only to see large objects, 
and not being able to read ordinary print, or to see objects the size of ordi- 
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nary print, as he was well able to do prior to the time of his accident. That 
before the time of the Said accident occurred both eyes of the plaintiff were 
strong aud healthy, and his vision was clear and distinct, and he was able 
to see perfectly, and to read. That his left ear was so badly eut and dam- 
aged, and the bones thereof so greatly injured, that the plaintiff has been 
obliged to hâve part of the boues removed, and a rubber tube inserted in his 
ear to keep it from closing up; and that his hearing In said left ear has been 
greatly weakened and damaged. That at the time the said accident occurred thé 
said Daniel Hanefln was vested with fuU power to direct and control the action 
of this plaintiff In and about his said worli as helper, and that, among other 
things, it was the duty of said Hanefln and other machine or drill runners 
who worked in and about said mine to look out for and guard against missed 
shots, and, after the explosion of any drill holes, to examine or cause to be 
examined the said drill holes, to ascertain whether any shots had missed or 
failed to explode, and, in case any such shots had missed or failed to explode, 
to remove or cause to be removed the powder therein, or at least to notify 
the men working in the vicinity of same of the existence thereof, so that the 
danger of striking same might be avoided. That it was never at any time 
the duty of this plaintiff to examine as to said missed holes or missed shots, 
except when so ordered to do by the machine runners notifying him that a 
missed shot had occurred, and to look out for it. That at the time the missed 
shot occurred which Injured the plaintiff in this case he had had uo notice 
that any missed shot had occurred. That this missed shot struck as aforesaid 
should hâve been and would liave been discovered by the said Hanefln, or the 
other machine runners, had he or they exereised proper care In the perforia- 
ance of thelr duty, and that either tlie said Daniel Hanefln or the other ma- 
chine runners did not discover the said missed shot, or else, if knowing of the 
existence thereof, utterly failed to notify this plaintiff of same. That at the 
time this plaintiff was set to work on said ,Tuly 7, 1898, at a point in said shaft 
where said explosion occurred, this plaintiff did not hâve any notice, knowl- 
edge, or reason to believe that the said missed shot existed at the place where 
he was so direeted to work as aforesaid. Nor -would tlie said plaintiff (as 
the défendant company well knew), in doing the work he was so ordered to 
do, be at ail likely to discover the said missed shot or missed hole; and the 
défendant company, in so directing this plaintiff to work at the point named, 
exposed hlm to very great danger, such as was not Incident to his employment, 
and which this plaintiff' did not and had not the means of knowing. That 
the said missed shot or missed hole was covered up by a lot of fine dirt and 
dust, so that it could not be seen by this plaintiff. That the plaintiff Is of 
the âge of 31 years, and prioi to the said accident was in good health, and 
had a sound body; and at the time the accident occurred he was receiving as 
wages $3 per day of eight hours. That for four years prior to the said acci- 
dent he had worked as a miner in and around Central City, and had been able 
to earn wages from $2.75 to $3.75 per day, and during said time he worked 
almost continuously, màking on an average about $3 per day. That at the 
time said accident occurred the défendant company was slnking a very large 
shaft in said mine, being about 8 feet wide and 25 feet long, and in prosecut- 
ing their said work used air drills. That this plaintiff, prior to working in the 
said mine of défendant company, had never worked in any way or in connec- 
tion with air or machine drills. That there i3 a very essential différence be- 
tween mining with air or machine drills and mining with hand. drills. That 
with hand drills the holes are usually sunk between 18 inches and 4 feet, and 
only on extraordinary occasions more than that; that in the mine of défend- 
ant company it was the custom to sink the holes 6 feet. Also in machine 
drilling it is customary to sink more holes than in hand drilling, and this was 
the practlce of the défendant company, the number of holes drilled for each 
explosion in the shaft being more than would hâve been sunk had the drilling 
been done by hand. That thèse différences between machine and hand drill- 
ing, as this plaintiff Is now informed and believes, and on such information 
and belief charges the fact to be, also exposed this plaintiff to risks and dan- 
ger to which he would not hâve been exposed had ordinary hand drilUng been 
used, and with less holes. That the increased danger to which plaintiff was 
thus exposed was unknown to this plaintiff at the time said accident to him 
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allçged hereitt oecurred; and, as plaintiffi was advised, It was the duty of the 
drlil runners to look out for missed shots, and, as ^uch drill runners were in- 
trusted with that partlcular duty by the défendant company, thls plaintiff had. 
good reason to belleve, and did believe, that they were experlenced, and fully 
compétent to look out for and ^Iscover missed shots, and were exercislng the 
proper care la that regard. And when he was set to work by said Daniel 
Hanefln on said July 7, 1898, in the said shaft, without the said Hanefin or 
any one else havlng glven him warning that a missed shot had oecurred, he 
had good reason to believe, and did believe, that he was perfectly safe in 
assuming that proper précaution against missed shots had been used, and that 
no danger therefrom existed. That the plaintiff, since his said accident, bas 
been informed and believes, and on such information and bellef charges the 
fact to be, that the only proper method to discover missed shots in a shaft 
like the one of the défendant company where work was being prosecuted with 
air drills as was done by défendant company on said July 7, 1898, Is to clean 
away the rock and dirt caused by each explosion and search for each hole 
whiçh bas been charged with powder, and to plck out said hole with a goiiger 
or seraper to ascertaln whether or not it had been entirely discharged of the 
powder placed therein, and, upon flnding any powder thereln, to remove the 
same. That, as plaintiff is now jnformed and believes, and on such infor- 
mation and belief charges the fact to be, neither the défendant company nor 
any of its offlcers, nor the said Daniel Hanefln, nor any other drill runners 
in and about the said mine, cleared away the rock and dirt after the explo- 
sion of the drill holes which preceded the accident herein referred to, or search- 
ed for said missed hole or shot, or attempted to find said missed hole, or pick 
out the powder that was left therein with a gouger or seraper. And because 
of thelr failure so to do the said défendant company f ailed to furnish for this 
plaintiff such a reasonably safe place In which to work as it was in duty 
bound to do, and which this pla.intifC had reason to belleve It had done. That, 
as hereinbefore àlleged, this plàintifC was entirely unfamillar and uninformed 
as to the methods that should hâve been practiced by the said drill runners in 
looking for missed shots in connection with the work which was being prose- 
cuted on said July 7th in the said shaft of said défendant company; and that, 
therefore, this plaintiff was unable to judge or to know whether or not the 
défendant company or Its drill runners were fully performlng their dutles in 
connection with searching for, flnding, and guarding against missed shots, but 
took it for granted (as he had a right to dp) that they were. That this plain- 
tiff, after said injury to his eyes, ear, face, and body, placed hlmseif under 
the care of a skllled oculist, aurist, and surgeon, with the hope and purpose 
of savlng his sight and hearing, if possible, and also of havlng his numerous 
wounds about his face, body, and ear properly and safely cared for. But 
under the most careful and sklUful treatment plalntiff's left eye has had to 
be removed, and the sight of his right eye is very greatly damaged, as here- 
inbefore stated. His left ear Is also greatly Impaired, and his face badly 
scarred. This plaintiff, whlle undergolng treatrnent for said injuries, and up 
to the présent time, has been totally unfit and unable to engage in any work, 
and by his enforced Idleness for a perlod of flye months and a third has lost 
about $450 in wages; and his physical condition Is such at présent that it 
may be many months and years before he wlll be able to make a livlng for 
hlmself. That slnce said accident the plaintiff has been obliged to spend 
four months in the hospltal, at an expense of $200, and In and about the méd- 
ical treatment for his eyes, ear, face, and body has pald and Incurred a lia- 
bility in the sum of $800; and he is stlU under the care of a physielau and 
oculist. That he has suffered slnce said accident, and as a resuit thereof, 
great physical pain, and wlll continue to suffer the same for many months to 
corne, and possibly durlng the balance of his Ufe. And that. In addition to 
the said expendlture of money for hospltal and médical treatment, he has 
suffered damages by reason of the loss of his left eye, damage to his right 
eye and iearing, and his bodily disfigurement, to the amount of $25,000. 
Wherefore," etc. 

B. D, Thompson and B. M. Malone, for plaintiff in error. 
W. J. Miles, for défendants in error. 
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lîefoie CALDWELL and THAYEE, Circuit Judges, and ROG- 
ERS, District Judge. 

ROGrERS, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Under the settled law in the fédéral courts, the plaintiff in error 
{hereafter called the plaintiff) and Daniel Hanefin were undoubt- 
edly fellow servants, in a gênerai sensé. Railroad v. Baugh, 149 
U. S. 368, 13 Sup. et. 914, 37 L. Ed. 772; Goal Co. v. Johnson, 6 
C. C. A. 148, 56 Fed. 810. But an employé may occupy the double 
relation of a fellow servant and vice principal at one and the same 
time. He may be a fellow servant in a gênerai sensé, and a vice- 
principal for the performance of some spécial duty conflded to him 
by the master. Fones v. Phillips, 39 Ark. 17; City of Minneapolis 
V. Lundin, 7 C. 0. A. 344, 58 Fed. 525. One question hère is wheth- 
er the allégations of the complaint are sufficient (for the demurrer 
admits they are true) to show that Daniel Hanefin wa's a vice prin- 
cipal of the défendants as to the particular duty, alleged, to wit, 
"to look out for and guard against missed shots, and, after the ex- 
plosion of any drill holes, to examine or cause to be examined the 
said drill holes, and ascertain whether any shots had missed or 
failed to explpde, and, in case any such shots had missed or failed 
to explode, to remove or cause to be removed the powder therefrom, 
or, at least, to notify the men working in the vicinity of the same" 
before permitting them to résume the use of the drill. If Hanefin 
was a vice principal in this respect, then the law which imposes 
the duty upon the master to exercise ordinary care to furnish the 
servant a safe place to work devolved on him, and the master can- 
not avoid the responsibilities for his neglect to perform such duties. 
This principle is famliar, and is also settled in the fédéral courts. 
City of Minneapolis v. Lundin, 7 C. C. A. 344, 58 Fed. 525; Mining 
Co. V. Ingraham, 17 C. C. A. 71, 70 Fed. 219. But, while it is the 
duty of the master to exercise ordinary care to furnish the servants 
a safe place in which to work, there is an exception to that rule as 
well established as the rule itself, namely, that, where the work 
which the servant is employed to perform is such work as neces- 
sarily involves the constant change of the place where the work is 
to be done; or, to state it more concisely, where the work the serv- 
ant undertakes to do învolves the constant change of the place 
where he does the work, then the servant assumes the risk neces- 
sarilv or ordinarily incident to such changes. Railwav Co. v. Jack- 
son, 'l2 C. C. A. 507, f)5 Fed. 48; City of Minneapolis' v. Lundin, 7 
C. C. A. 344, 58 Fed. 525. 

The complaint in this case is unnecessarily prolix, and the facts 
by no means clearly or consecutively stated. It is to some extent 
susceptible of différent constructions. Recognizing and keeping in 
mind the principles decided in the cases above cited, in our opinion 
the décision in this case dépends upon the proper construction to be 
placed upon the complaint. If the "missed shot" which exploded 
and injured the plaintiff was planted either by défendants or their 
other employés, and an effort had been made to explode it and other 
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shots at the same time, some' of which did explode, and covered up 
the "missed shot" with rock and other matter thrown up by the sliots 
xyjricli, expiqded, and aU tlii^ aççurred belore Hanefin and Browne 
began w.ork in the shaft where tlie injuir^ , oQpurred, and Browne 
was set to work in the shaft without , bejflg, ,^vflrned, and ignorant 
of the fact that no examînation had been ,made for "missed shots"; 
or if Hanefin assisted in planting, or planted, t^e "missed shot," 
and attçmpted to explode it and others at tte same time, some of 
which did explode, and, in tl^e way abov^ : stated, concealed the 
"missed shot," and it was the duty of Haiiefln, after such explo- 
sion of shots, toexa.mine for "missed shots,"iapd, if any were found, 
to remoye the;powder, or notify other employés of their existence, 
and he neglectçd. this duty, and Browne, being, ignorant of that neg- 
lect, \yas afterwards set to work at the, place where he was injured; 
or if Hanefin, haying made exàminatïon, fpund, or knew of the 
"missed shot," and^ Èrowne did not, and it was his duty to notify 
Browne, or remove the powdçr tjierefrom, an^ Hanefin neglected to 
notify the plaintiff of the danger, and he was, ignprapt of Hanefin's 
neglect ;0f duty when he began to work; or if ; fljan^iîçi did not assist 
in plauimg, nor plant the shots himself, but knew .tt^t shots had 
be^çi^ fli^çîà,,in the shaft in question, and thiat ;no exa;mination had 
been m^de for "missed shots," and it was H^nefin's duty to make 
such examinations, and, if "missed shots" were found,, to clean the 
powder theref rom, or ftotify Browne, and, he f ailed i to discharge 
thèse dflities, and aftçpwaçds Browne was set to. work in the shaft, 
Browni^ , l^eing ignorant p£ the fact that no exaniination had been 
made for "missed shots,"-7Tthen, we think, in either of the events 
statedj,, ft.gqod cause of action existed. But if the "missed shot" 
bj' which, plaintiff was injiiired, was planted there by Hanefin and 
Browne, in the progress of work, which they, as fellow servants, 
had jointly undertaken to perforjn, and after they attempted to ex- 
plode the "missed shot" and others at the same time some had ex- 
ploded and concealed the one by which plaintiff was injured, and 
they returned to the use of the drill without making a search for 
"missed shots," and Browne was injured in the manner alleged, 
then we are of the opinion that no cause bf action existed. 

There are some allégations in the complaint from which inferences 
more or less remote might be drawn gustaiûing either proposition. 
We hâve concluded, however, after a careful aualysis of the com- 
plaint, thatj if the facts had warranted it, the draftsman would not 
hâve left, either unstated or, in any uncertaintyi the facts essential to 
take the case out of the exception to tlle rule above stated, and bring 
it clearly; within the gênerai rule stated. above, which rule is familiar 
and well settled in ail the courts, both state apd fédéral. 

There isnp allégation in this complaint by which the court can tell 
with any r^asonable certainty who planted the "missed shot" by the 
explosion pf which plaiijtiff was injured. It is, however, entirely 
consistent with ail the allégations in the complaint that it was planted 
by plaintiff, and Henefln on the very day it exploded, and in the 
pursuit of the yery work they were employed to perform. Indeed, 
there are allégations in the complaint from which it clearly appears 
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that tlie explosion of shots had occurred after the plaintiff began 
work, for he allèges in the complaint "that it was never at any time 
the duty of this plaintiff to examine as to missed holes or missed 
shots, exeept when so ordered to do by the machine runners notifying 
him that a missed shot had occurred, and to look ont for it." But, 
if no shots had been exploded after Browne began work, and be- 
fore the one whieh injured him, he could not hâve been called upon 
by the drill runners to examine for "missed holes" or "missed shots." 
The complaint also contains this allégation: 

"That, as bereinbefore alleged, this plaintiff was entirely unfamiliar and un- 
informed as to tbe methods tliat should hâve been practiced by the said drill 
runners in looking for missed shots In connection with the work wUich was 
being prosecuted on said July 7th in the said shaft of said défendant eompany; 
and that, therefore, this plaintiff was unable to judge or to know whether or not 
the défendant eompany or its drill runners were fully performing their duties 
in connection with searching for, flnding, and guarding against missed shots, 
but took it for granted (as he had a rlght to do) that they were." 

The 'fair inference to be drawn from this allégation is that the 
plaintiff was injured while in the prosecution of the work he had 
been employed to perfonn, but, being unacquainted with the dan- 
gers incident to the performance of the work, was unable to tell 
whether or not the dri.ll runners were inaking the necessary ex- 
aminations to detect "missed shots." It must also be borne in mind 
that there is no distinct allégation in this complaint that the shot 
by which the plaintiff was injured was not planted by Hanefln and 
himself in the progress of the work; nor is there any distinct alléga- 
tion in the complaint that he did not know that an explosion of 
shots had shortly before occurred, and that no examination had 
been made thereafter for "missed shots." It was easy for the pleader 
to hâve removed ail doubt on both of thèse points. The facts doubt- 
less did not warrant it. We think, therefore, in view of the fact 
that it is the duty of the plaintiff to state, in clear and concise lan- 
guage, the facts which constitute his cause of action, and thé fail- 
ure upon the part of the plaintiff in this case to state that the 
"missed shot" by which he was injured was not planted by some 
one other than Hanefln and himself, and his further failure to 
state that he did not know that the shots had been flred and that no 
examination had been made thereafter for "missed shots," and in 
view of the fact that it is not the duty of the court to construe the 
pleading more favorably to the pleader than he himself bas stated it, 
justifies the construction, in view of the allégations of his complaint 
above set out, that Hanefin and himself planted the shot by which 
he was injured. Assuming, then,: as is somewhat equivocally or 
inferentially stated in the complaint, that the défendant eompany 
had made it the "particular duty" of the drill runners to look out for 
and guard against "missed shots," and, after the explosion of any 
drill holes, to examine, or cause to be examined, the said drill holes, 
and, in the event "missed shots" were found, to remove the powder, 
or notify the employés working in the vicinity thereof, and that Hane- 
fln had .neglected to discharge thèse duties, we are brought to the con- 
sidération of the question as to whether or not the plaintiff can re- 
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eover on tHe liasis of the constimctioh stated, wliich, we think, is the 
one the complaint otight to hâve. * ' 

Plaintiff was a man 31 yeare of âge; a miner; had been working 
around the mine for four yearS, but had never worked with air drills. 
The shots, however, had to be fired off whether the holes were made 
with air drills or hand drills; the former, no doubt, more dangerous, 
becàùse the drill holes were deeper, and the charge of powder larger. 
In the very nature of things, plaintifE must hâve known that there 
was no absolute certainty that every shot they attempted to explode 
would do so. The allégations of his complaint, supra, show he knevv 
it, for he had been previously diçected by the machine runners to 
search for "missed shots," and he knew, of course, the necessity 
therefor, and the method he had emplo^fed in making such search. 
He must also be held, under thç construction placed on the com- 
plaint, to hâve known of Hanefln's neglect of duty in not searching 
for "missed shots" after their effort to explode the "missed shot" 
by which he was injured. No complaint is made that the défend- 
ants had not exercised reasonable care in the sélection of Hanefin 
to take charge of the work they were doing, or that he was incom- 
pétent or unflt for any reason. It must be assumed, therefore, that 
he was compétent, and flt for the work he was doing, and that de- 
fendants had been guilty of no négligence in his sélection for that 
purpose. It is not shown that the place was unsafe when plaintiff 
entered the particular service of the défendants. The fair construc- 
tion is, the place became bnsafe as the incidental resuit of the prose- 
cution of the work, and that while plaintiff and his conservant were 
prosecuting their work with a knowledge of such unsafety, and with- 
out havlng taken the necessarj' précautions to make it safe, plaintiff 
was injured. Should plaintiff recover upon such a state of facts as 
this construction of the complaint in volves? The measure of the 
master's duty to his servant while engaged in a work which neces- 
sarily involves a constant change of the place itself in which the 
servant is set to work is: (1) To exercise reasonable care to hâve 
the place in which the servant is to work safe when he is set to 
work, having regard for the nature and character of the work which 
is to be doué; (2) to furnish reasonably safe machinery, tools, and 
appliances with which to do the work, having regard to the nature 
and character of the work, and to exercise reasonable care to keep 
them so by making necessary inspections, repairs, and the like; 
and (3) to exercise reasonable care to employ compétent and fit per- 
sons to dischafgè the several duties they are required to perform, 
both with référence to the machinery and appliances, as well as 
other work to be done. See Railroad v. Baugh, supra. In the ab- 
sence of any allégations in the complaint to the contrary, it must 
be conceded in this case that thèse duties were performed by the 
master. Ôf whai, then, does the plaintiff complain? It amounts 
to this: That he and his fellow servant, with the fuU knowledge 
that shots had been fired, and that a "missed shot" might be rea- 
sonably anticipated, and, if f ound by the use of the drill, danger 
and injury resuit to both, proceeded to work without taking any 
steps to flnd out whether there was a "misfeed shot" or not We do 
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not tliink the master can be held liable under such a state of facts, 
for it is difflcult to see how it can be reasonably contended that. 
plaintiff did not assume the risk of Lis own reckless act. It also 
seems clear that, being injured while Hanefln and himself were run- 
ning the drill, — the common service of the master, and the very 
service they had been employed to perform, — they were fellow serv- 
ants within the rules established in the cases already cited. 

Coal Co. V. Patting, 30 C. G. A. 168, 86 Fed. 433, was a mining 
case, where the plaintiff vs'as injured by the rapid descent of the cage 
in a deep shaft. The machinery for lowering the cage was suitable 
and fit for the work, and in good repair. The shaft was properly 
constructed. The engineer in charge of the engine used for lower- 
ing the cage was compétent and fit, but on this particular occasion he 
neglected to expel the water from the cylinder of the small engine 
by which the brake and reversing apparatus were operated, and 
thereby lost control of the cage, and it descended to the bottom 
with great force, and injured the plaintiff. A verdict was rendered 
for hîm, but the case was reversed, ail the circuit judges concurring. 
There were four distinct allégations of négligence in that case: 

"First, that the défendant failed to furnish a sufflcient brake; second, that 
the défendant was négligent in the employment and rétention of a compétent 
engineer; third, that there was no light at the bottom of the shaft at the 
time of the accident, and that this absence of light contributed to the plaintifC's 
in jury; fourth, that défendant was guilty of négligence in failing to supply a 
sufficient reversing apparatus and appliances." 

At the conclusion of the évidence a separate motion was made in 
that case to withdraw each of the four propositions from the jury 
because not supported by the évidence adduced. A peremptory in- 
struction was also asked for upon the whole case. AU were re- 
fused, and the case was submitted to the jury on ail four points. 
In discussing that case, Mr. Justice Woods, delivering the opinion 
of the court, said: 

"We conslder it clear beyond reasonable dispute or debate that there was no 
évidence to justify the court in leaving to the considération of the jury whether 
there was a liability on the second, third, or fourth ground. There is no évi- 
dence of the engineer's incompetency, unless it be in the circumstance and fact 
of the accident complained of. In that instance It is clear enough that he was 
guilty of négligence in not expelling the water from the cylinders of the small 
engines by which the brake and the reversing apparatus were operated, but in 
that single act of négligence there is not proof of a want of competeney; and, if 
there were, it was impossible that the master should hâve known of it before 
it happened. The competeney and expérience of the engineer were proved 
by satisfactory évidence, and before the occurrence in question there was no 
known reason why the company should not hâve believed him equal. to every 
emergency of the employment." 

He then adds: 

"There was no defect iu the reversing apparatus. It did not work with 
prompt efflcieney on this occasion because of the failure of the engineer to 
expel the water from the engine by which it was controlled, but the company 
is not responsible for the négligence of the engineer, who was a fellow servant 
of the plaintiff." 

The court then déclines to express an opinion as to whether or not 
the company ought to hâve provided a brake to be ojrerated by hand 
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in çàse of thè failure, ftoîn any cause, of ;t]ie one worked by steam 
•pa^iVer. In that case the cotapàny had furnished sàfe machinèry 
and applianees for operating thë'.caêè. It had furnished a conipe- 
tëiit éngineer. The engineer, hôwever, had neglected to keep the 
machinery in that condition ih which it should hâve been at the 
time the injury occurred, and the court distiiictly recognizes the f act 
that the company Cânnpt be held liable tov the négligence of the 
engineer, although it is concedéd to be the duty of the company to 
furhish safe macliinery, and to exercise rèasonable carè to keep tlie 
same in tbat condition by the néCessary ipèpections, rCpairs, etc. 
In the Bàugh Case, Suprà^ Mr. Justice BreWer said: 

"Obviously, a breach of positiye dutyJs personal neglect; and the question 
in îiny given case is, tlierefore, wliat is tlie positive duty of the master? He 
cértainly owe^ tlie duty of taidnè falr èlid rèasonable précautions to suiTound 
his emploie wlth fit and carèful eo-workers, ftnrf the employé' has a right to 
rely upon his discharge of thds duty. If the mastei* is careless in the matter 
of employing a, servant, it is his personal neglept; and if, without proper care 
in inquirlng as to Ijis : conipetencyi,, , he does einploy ah inconjpetent person, 
the fact that he has an incompétent, and tlierefore an impropèr, employé, is 
a matter of liis personal wrbng, a-nd^owlng to his Personal neglect. And, if thê 
négligence of this, incompétent "seryantwqrks injur^' to a , co-servant, is it not 
obvions tha.t ther .master's omissioA of duty enfers dïrectly pjid properly into 
the question of responslbili.tyï If,; on the other hand, the master has taken 
ail reasonabile prepatitipns to inquiré Jnto tlie çorupetency of , one proposing to 
enter into his service, a^das fhe' resutt ,of such rea'sonàple.inquiry is satisfied 
that the employé is fit and competénti can it he said , that the master has 
neglected anything, — that he has omitted any Personal diify; and this, not- 
withstajicling that, af ter the servant ha^.been ejpasployed, .it ;Shall be disclosed 
that hewas incompétent and'unflt? If , he has donea.U; tlia,i rèasonable care 
requlres to inqulre into the competehey of his servant, is àtiy" neglect imputable 
to him? NO human inquiry, no posMblé precàùtiori, is sufiikîièht to absolutely 
détermine in advance wbèther a parisy/ under certain exigencies, will or will 
not do a négligent act. So it Is not possible, for the master, take whatsgevei; 
pains he may, to secure employé^ wt^o -will never be giiilty of any négligence. 
Indeed, is there any mân wh<S dues not' sometimes do a négligent act? Neitlier 
is it possible for the master, with any ordinarj' and rèasonable care, aMays to 
secure compétent and fit servants- He may be mistaken, notwithstanding the 
rèasonable précautions- he ha^ taken. Xhçrefore, that a servant proves to be 
imfit and inçompeteiit, or that in apy givep exigency he is gullty of a négligent 
act resultins,in i^ijury to a fellow servant,, does not of itself prove any omission 
of care on the part o^the master in his eniployment;; and it is only vyhen there 
i^ such omission of carethat the master ;can be said tO;toe guilty of personal 
wrong in placing or continuing such servant iu his employ, or has . done or 
omitted aught Justif ying the placing ijponjhim responsibility for such employé's 
négligence. Agaln, a marier employing a . servant impljedly engages with him 
that the place in whieh he is to VKork, and the tools or.machinery with which 
he is to wo^-k or by which he is to be siirrounded, shall be reasonably safe. 
It is the maste^ who is to, provide the place and the tools and the machinery, 
and when he employs one to enter into his service.he impilledly says to him that 
there is no other danger in the place, the tools, and the machinery tlian such 
as is obvlous and necessary. Of course, some places of work and some kinds 
of machinery are more dangerpus than pthers, but that is something which 
inheres' in thë'thing itself, whiph is a lïiatfet' of necesslty, and caunot be obvi- 
ated. But withiû such limlts the master vyho provldés the place, the tools, 
and the mactiïnery owes a positive duty to his employé in respect thereto. 
Tliat positive dùty does not go to thé extent Of a gtiaranty of safety, but It 
does require that rèasonable précautions be taken to secure safety; and it mat- 
ters not to the employé by whom that safety is secured, or the rèasonable pré- 
cautions therefor taken. He has a right to look to the master for the discharge 
of that duty, and if the master, instead of discharging it himself, sees fit to 
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have it attended toby others, that does not change the measure of obligation 
to the employé, oP the latter's i-ight to insigt thàt reasonable précaution shall 
be taken to secure saf ety in thèse respects. Therefore it ,wlll be seen that the 
question turns rathér on the character ol: tjie act than on the relations oi; the 
employas to each other. If t;he act is one done in the discharge of some 
positive duty of the master to the servant, then négligence in the act is tJie 
négligence of the master; but, if It be not one in the discharge of such positive 
duty, then there shoulil be some Personal wrong on the part of the employer 
before he is held liable therefor. But, it may be aslced, is not the duty ofsee- 
ing that compétent and fit persons are in charge of any particular work as 
positive as that of proviûing safe places and machinery? Undoubtedly it is, 
and requires the same vigilance in its discharge. But the latter duty is dis- 
charged when reasonable care bas beeu taken in providing such safe place 
and machinery, and so the former is as fully discharged when reasonable pré- 
cautions hâve been taken to' place fit and compétent persons in charge. Xei- 
ther duty carries with it au absolute guaranty. Each is satisfied witb reasona- 
ble effort and précaution." 

But it is insisted that it was the duty of the défendants to make in- 
spections for "niissed sliots" after each explosion, and that this was 
a positive duty which défendants owed to plaintiff, for the neglect 
of which positive duty the défendants could not escape responsi- 
bility. But was it the positive duty of défendants to make inspec- 
tions after eacli shot? Under the cases cited, we thinlc not. The 
danger was temporary. It was a danger incident to the very work 
the plaintiff was employed to perform. Until, in tlie progress of 
the work, the "missed shot" failed to exjtlode, there was no danger. 
The danger, therefore, was one incident to the worlc, and the plain- 
tiff had assumed ail dangers or risks incident to the work wlieu he 
entered the défendants' service, including any neglect of duty by his 
co-servant, Hanefln. The injury, therefore, did not flow from the 
failure of the défendants to discharge their duty, but from the neg- 
lect of the duty upon the part of a fellow servant, and it was. a 
négligence, too, in which the plaintiff in this case knowingly partici- 
pated. Hammond v. Kailwav Co., <S3 Mich. 334, 47 N. W. 965; 
Ilerman v. Milling Oo. (D. C.) 71 Fed. 853. 

The case of Andersen v. Mining Co. (TJtah) 50 Pac. 815, is a min- 
ing case, and one very much in point. The langiiage of the court 
in that case is entirely appropriate to the one at bar. It is as fol- 
lows: 

"In entering the employaient of the défendant the plaintiff assumed the ordl- 
nary rislcs incident to the employment engaged in. Thèse risks were such 
Hsual hazards, dangers, and périls as belonged to the peculiar occupation of 
blasting rock with dynamite, including the carelessness of those eug.Tged with 
him in the same work and employment. The employer was bouud to fumish 
a reasonably safe place and appllances with which to do the work. But 
whore the nature of the business is extremely dangerous, and conditions 
are necessarily continually changing by reason of placing and setting of blasts, 
whereby dangerous conditions arise continually through the acts of the serv- 
ant, without the kuowledge of the master, the employer cannot be held respon- 
sible tlierefor without liis fault, but such temporary dangerous conditions arise 
from tlie nature of the employment, and are among the natural and ordinary 
risks and hazards attending the employment, for which the défendant is not 
liable. The duty of furnishing a safe place and safe appliances with which to 
do tlie work, and keepiug the same safe, so far as the employer is able to do, 
by the use of ordinaiy care and prudence, cannot be delegated to an agent 
or servant of any degree, so as to escape responsiliility by the master. In 
such a case the servant may beoome a vice principal. But tliis rule cannot ap- 
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ply to a itioiiditlçyn of danger brought about by the négligent acts of a servant 
6t.' âféttjiw'^èrVant, for whose acts be, iô responslble, llor to the hazards and 
dàpgërs'ariéiiig from the employaient, ànd belonglng to the pecullar occupation 
in which'the servant Is engagea, and which he assuiùed when he entered the 
master's service. So far as appears, the master furnlshed a reasonably safe 
place to work, and safe appliances td worli wlth, conslderlng the nature of the 
work to be performed; and the servant, by bis négligence and want of reason- 
able care, rendered the place unsafe, without the master's fault or knowledge. 
Under such conditions the servant does not become vice principal, and his 
knovrledge is not the knowledge of the principal, so as to render the principal 
llable." 

In conclusion, we ought to say that we are not disposed to be 
hyper critical in regard to pleadings, but ratber incline to be libéral; 
but where such a question as tbis is raised in apt time, by demurrer, 
so that defects may be cured by amendment, no good can come by 
encouraging a laxity of pleading to that extent that the court can- 
not tell with reasonable certainty what the real facts are the pleader 
intends to state, and especially when we are impressed strongly 
by the pleading itself that, if the judgment was reversed, the facts, 
"when developed, would ultimately show no case. Affirmed. 
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REYNOLDS V. SAME. 

(Circuit Court, S. D.Nevir York. February 17, 1900.) 

PLEADma—ANSWBR— REPETITION OF DbNIALS. 

The répétition in each of several separate défenses pleaded in an answer 
of déniais of the allégations of the complaint is unnecessary, and on mo- 
tion such déniais, after the first, v?ill be stricken out, as preventing the 
Sufllclency of the défenses from being tested by demurrer. 

Motions to strike out certain spécifie déniais repeated in each 
"separate" défense (subséquent to the lirst) set up in the answer. 

Roger M. Sherman, for the motion. 
Emanuel J. Myers, opposed. 

LACOMBE, Circuit Judge. The défendant is needlessly alarmed. 
This court is not astute to overrule meritorious défenses upon any 
hypercritical refinements of pleading. If the varions "défenses" set 
up in the new matter pleaded in the answer are legally suflûcient, 
there is no likelihood of their being held bad, even on demurrer, be- 
cause they do not repeat déniais of the légal conclusions contaîned 
in the fourth, flfth, and sixth paragraphs. On the other hand, to 
add to each separate défense a déniai of the diverse citizenship of 
the parties, of the death of Daniel B. Fayerweather, and of the rela- 
tionship to him of the plaintiff would make it impossible to test the 
légal sufQciency of such separate défense by demurrer. The motion 
is granted. 
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SCHOLTZ V. NORTHWESTERN MUT. LIFE INS. CO. 

(Circuit Court of Appeals, Eighth Circuit. March 13, 1900.) 

No. 1,255. 

1. Agreement to Leasb— Terms Unsettled— Statute op Frauds. 

An agreement to lease, which describes the premises intended to be 
demlsed In sucà manner as to fully identify them, spécifies the lengtli of 
tlme the lease Is to run, and the amount of rent to be paid monthly, is 
sufllciently complète to be enforeed, elther In equity or by a suit at law, 
although it provides, the "sald lease to be in the usual form in use" in 
the City where the premises are situated. 

2. Same. 

The clause in an agreement for a lease for a term of years, that "said 
second parties are to hâve the right to make such altérations and repairs 
in said building as they see fit, — not, however, without first submitting 
the same to said company or its agent, and obtaining their or hiis consent 
therefor," — Is tx> be construed as the substance of a spécial covenant which 
was to be inserted in the lease when drawn, and will not prevent the en- 
forcement of an agreement otherwise complète, on the ground that the 
minds of the parties hâve not met as to ail the terms of the lease, suffi- 
ciently to satisfy the statute of frauds. 
8. Same — Breach— Instructions to Jury. 

Where, in an action for damages for the breach of an agreement for a 
lease, ail of defendant's objections to the sufiiciency of the contract had 
been overruled, and the agreement admitted in évidence, and no other 
Issue under the pleadings remained, save the amount of (Jamages sustained, 
It was not error for the court to withdrave from the considérations of 
the jury ail questions presented by the pleadings, save the amount of 
damages to which plalntifE was entitled. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This action was brought by the Northwestern Mutual Life Insurance Com- 
pany, the défendant in error, agalnst Edmund L. Seholtz, the plaintifï in error, 
and William H. Hunter, to reeover damages for the alleged breach of an 
executory agreement to enter Into a lease. The contract sued upon was as 
foUows: 

"This agreement, by and between the Northwestern Mutual Life Insurance 
Company, by Samuel C. Adams, agent, of the flrst part, and E. L. Seholtz 
and W. H. Hunter, parties of the second part, wltnesseth, that the said party 
of the first part, in considération of the sum of seven hundred and flfty (750) 
dollars, the receipt whereof is hereby acknowledged, and in considération of 
the agreement of the parties of the second part hereinafter set f orth, covenants 
and agrées to lease to the parties of the second part that certain storeroom 
and basement in the eity of Denver, on the corner of Curtis and Sixteenth 
streets, in the Tabor Opera-House Block (including that part of said storeroom 
now occupied as a cigar store), for the term of three (S) years from the thirty- 
first day of May, 18&7, at a monthly rental, payable monthly in advance, for 
the flrst year of seven hundred and flfty (750) dollars per month, for the second, 
year of eight hundred (800) dollars per month, and for the third year of eight 
hundred and flfty (850) dollars per month; said lease to be in the usual form 
in use in the city of Denver, and the said above-mentioned payment of seven 
hundred and fifty (750) dollars is to be regarded as the rent for the flrst month 
(being the month of June, 1897). Said second parties are to hâve the right to 
make such altérations and repairs in said building as they see flt,— not, how- 
ever, without first submitting the same to the said company or its agent, and 
obtaining thelr or his consent therefor; but ail such repairs and altérations are 
to be at the s0le expense of the said parties oï the second part, without any 
cost or liability to the said party of the flrst part. Said party of the first part 
agrées to pay the water rate for the said leased premises. And the said party 
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of the flrst part wlll furnish steam beat for said room free of expense to the 
said parties, pf tlie second part. ,,Light to be at thexhargeof the parties of the 
second part. And the parties 6Ï the second part, In considération of the prem- 
ises and of the agreenients of the party of the first part,, hereby agrée to rent 
said premises at the above rate and on the above teims of the said party of the 
first part, and to enter into a lease- as above set forth for such purpose. 

"The Northwestern Mutual Life lus. Co., 

"BySam'l C. Adauis, Agt. 

"\V. H. Hunter. 

>"|!, L.'.'Scholtz." 

In May, 1897, shortly after the exécution of the foregolng agreement, a 
lease was prepâred, and submitted to Scholtz & Hunter for their signature. 
No objection was made to the f orm of the lease, but they delayed signing the 
same; and on or about July 7, 1897, they declined to enter into the lease, giving 
as a reason for such refusai that they could not get money to malie the altéra- 
tions in the leased premlBes which they had de.'signedto make. A portion of 
the premises described in the aforesaid agreement was occupied by a tenant 
at the time the aforesaid agreement was executed, and on July 29, 1897. Scholtz 
& Hunter gave to the agent of the plalatifC compaiiy written autliority to collect 
the rent thereof for the month of July,^ "and to crédit the same on oiu' rent of 
store, No. 1000 Sixteenth street, for that month." The trial resulted in a 
judgment in favor of the plaintiff below in the sum of $2,970, to reverse vt^hich 
the présent writ of error is brought. 

Henry J. O'Bryan (J. Grattafi Q'Bryan, on the brief), for plaintiff 
in error. . . 

John H. Denison (Ealph Talbôt and William H. Wadley, on the 
brief), for défendant in error. ;' 

Before CALDWELL, SANBOBN, and THAYER, Circuit Judges. 

THAYEE, Circuit Jqdge, after stating the; icase as above, deliv- 
ered the opinion of the court. 

The principal equtention of the plaintiff in error, who was a de- 
fendant below, is that the agreement above recited does not show 
that the minds of the contractiàg parties had met as to ail the 
terms dï the lease, and that the agreement is fot that reason insuffl- 
cient to satisfy the statute of frauds. This, contention is based en- 
tirely on the ground that the agreement contaiiis the clause, "Said 
lease to be in the usual form in mse in the city- of Denver," and the 
further clause, "Said second parties are to hâve the right to make 
stich altérations ànd repairs in said building a^ they see fit, — not, 
however, without first submitting tlie sàme.îo'ëaid; company or its 
agent, and obtaining théir or, his. consent therefor." It may be con- 
ceded that an agreement to enter into a lease will neither be en- 
forced in equity nor at law if it appears frbth the face of the agree- 
ment that any of the terms, of the lease, no matter how unimpor- 
tant they may seem to be, are left open to be settled by future con- 
férences between the lessor and lessee. In such cases there is no 
complète agreement; the minds of the parties hâve not fully met; 
and, until they haive, no court will undertake to give effect to those 
stipula^tions that hâve been settled, or to make an agreement for 
the parties respecting those matters that hâve been left unsettled. 
Mayer v. McOreery, 119 N. Y.- 434, 23 N. E. 1045; Ridgwav v. Whar- 
ton, 6 H. L. Cas. 238, 307; Law v. Pemberton (Com. PL) 31 N. Y. 
Supp. 21; Nasanowitz v. Hanf (Sup.) 39 N. Y. Supp. 327; Forster 
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V. Eowland, 7 Hurl. & N. 103, 107. It seems to be equally well set- 
tled, however, that an agreement for a lease which describes the 
premises inteuded to be deinised in such a manner as to fully iden- 
tify them, and spécifies the leugth of time the lease is to run, and 
the amouut of rent to be paid, either by the month or by the year, 
is suiïîciently complète to be enforced either in equity or by a suit 
at law, provided the instrument does not disclose that there are 
other matters which the parties designedly left open for further 
considération before the lease was to be executed. The authorities 
show that agreements to exécute leases which are complète and defl- 
nite to the extent above indicated hâve been enforced both at law 
and in equity, and that they are not rendered too indeflnite for en- 
forcement if they contain a stipulation for the insertion of the 
"usual covenants." Kendall v. Hill, 6 Jur. 968; Sharp v. Milligan, 
23 Béav. 419; Bond v. Eosling, 1 Best & S. 371; Cochrane v. Mining 
Co., 16 Colo. 415, 419, 420, 26 Pac. 780; Tayl. Landl. & Ten. (8th 
Ed.) § 44, and cases there cited. If either the léssor or the lessee 
desires any spécial or unusual covenant to be inserted in a lease, 
he should stipulate for its insertion in the preliminary agreement, 
since in the absence of such a stipulation the law will imply that 
the parties had in view the usual covenants or the usual form of 
lease; hàving référence to the character of the demised premises, 
and the place where they are situated. If the preliminary agree- 
ment contains a clause that the lease shall contain "the usual cove- 
nants," or "ail usual and necessary covenants,"' or be in the "usual 
form," such clauses do not render the agreement incomplète or too 
uncertain for enforcement, if it is otherwise suiHcient, because such 
clauses express no more than the law would imply in their absence. 
Garrard v. Grinling, 2 Swan. 244, 249; Wilkins v. Fry, 1 Mer. 244, 
203, 264; Tavl. Landl. & Ten. (8th Ed.) § 44; Cochrane v. Mining 
Co., 16 Colo. '415, 419, 26 l'ac. 780. We think, therefore, that the 
clause found in the agreement now under considération, "Said lease 
to be in the usual form in use in the city of Denver," does not in- 
validate the agreement, or render it incapable of enforcement, since 
it has the same légal effect that it would hâve had if those words 
nad been omitted. The parties to the contract did not say that the 
torm of the lease should be left open for further détermination by 
them, but that it should be in the usual form in use in the city of 
Denver; and this a court of chancery would hâve said when called 
upon to enforce it speciflcally, if the agreement itself had contained 
no référence to the form of the lease or to the covenants which it 
should contain. Moreover, when a lease was prepared by the plain- 
tiff Company in pursuance of the agreement, and was submitted to 
the défendants below for their inspection and signature, they did* 
not object to it or refuse to exécute it because it was not in proper 
form, but for the reason that they were unable to make such im- 
provements and altérations in the leasehold premises as they had 
contemplated. In view of such conduct on their part, it must be 
presumed that the lease tendered to them was in due form, and was 
such a lease as was contemplated by the terms of the provisional 
agreement. 



576 100 FEDERAL REPORTER., 

The other clause found in the contract in suit to wliich our atten- 
tion is directed, namely, the clause permitting altérations in the 
demised premises, subject to the approval of the lessor, has référ- 
ence, we think, to a spécial çovenant which was to be inserted in 
the lease. Looking at the contract as a whole, it seems to hâve con- 
templated an immédiate entry by the lessee, and a speedy exécu- 
tion of a lease embodying ail the terms and conditions of the provi- 
sional agreement. We are, therefore, constrained to hold that the 
clause in question stated the substance of a spécial çovenant which 
was to be inserted in the lease when drawn, and that it was not 
expected that the altérations and repairs should be fully deter- 
mined upon by the lessee and assented to by the lessor before a 
lease was executed. Any other view would render the agreement 
which was entered into tentative and valueless, whereas it seems to 
hâve been intended as a definite settlement of the rights of the par- 
ties, by a contract which each could enforce. Moreover, such a 
spécial çovenant as the one in question is not an unusual çovenant. 
'Ihe lessees of buildings situated in large cities and towns some- 
times stipulate for the insertion of such a çovenant in their re- 
spective, leases, to enable them to alter the demised premises at any 
time during the term when altérations are deemed expédient or 
necessary. We are of opinion, therefore, that no error was com- 
mitted by the trial court in admitting the agreement in évidence, or 
in refusing the varions instructions relative to the construction of 
the agreement which were asked bj' the défendants. 

It is further assigned for error that the trial court admitted some 
irrelevant and immaterial testimony, and that it erroneously with- 
drew from the considération of the jury ail questions presented by 
the pleadings, save the amount of the damage. An examination of 
the record has satisfled us, however, that no error prejudicial to the 
défendants below was committed, either in admitting or excluding 
évidence, and it would subserve no useful purpose to review such 
exceptions in détail. As respects the other point, we deem it sufQ- 
cient to say that àfter the contract in suit had been admitted in 
évidence, and the défendants' various objections thereto had been 
overruled, there was no issue, under the pleadings, which the jury 
could properly détermine, except the amount of the damage that 
had been sustained by the breach of the agreement. The substan- 
tial question in the case was whether the contract sued upon was 
so far complète and definite in its terms that it could be enf orced. 
It is conceded that the jury were properly instructed as to the meas- 
ure of damage, and that being so, and the contract in suit having 
been properly construed, and the breach thereof admitted, the judg- 
ment below cannot be disturbed. It is accordingly afSrmed. 
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GETÏY V. SGHAXTZ et al. 

(Circuit Court of Appeals, Seventh Circuit. Mareh 22, 1900.) 

No. 042. 

1. GOARANTY — GUABANTOR OT' COLLECTION— CONDITION PRECEDENT TO LlABlL- 

ITY. 

To charge the guarantor of the collection of a note, the liolder must 
show timely and diligent prosecution of the usual légal remédies against 
the principal debtor, to judgment and exécution, without avail. 

2. Same— Rbleasb of Guarantors— Delay in Procbeding against Principal. 

After the maturity of notes, the collection of which défendants had 
guarantied, plaintifC commenced a suit in equity to foreclose a mortgage 
securing sucli notes, and asked a deflciency judgment therein, which could 
only be rendered after the mortgaged property had been exhausted. It 
was 18 months after such suit was commenced before a Personal judg- 
ment for the deflciency was obtained against the maker. and 18 months 
thereafter before exécution was issued. The pendency of the foreclosure 
suit would hâve been no obstacle to an action at law on tlie notes if no 
deflciency judgment had been demanded therein. Held. tliat such delay 
was unreasonable, and operated to discliarge the guai'antors. 

In Error to the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

The facts are correctly stated by counsel for the défendants in 
error, as follows: 

The défendants were sued as guarantors for collection of two notes made 
by the New London Furniture Company to Horton Cottrell, since deceased. 
The notes were made April 18, 1889,— one for $2,000, payable June 1, 1892, 
and the other for $2,500, payable June 1, 189i, — each with interest at 7 per 
cent., payable annually on the Ist day of June. The contracts of guaranty 
were written upon the backs of the notes at the time they were made, and 
the notes were secured by a mortgage upon the real estate of the New Lon- 
don Furniture Company. Each of the notes contained a provision that, upon 
nonpayment of any installment of interest at the time when due, the whole 
amount of the note should become due, at the option of the holder. The note 
for $2.000 fell due June 1, 1892, and was not paid. The installments of in- 
terest which fell due on the $2,500 note in 1891, 1892, and 1893 were not paid; 
and on September 19, 1893, the option above mentioned was exercised, and 
this note also became due. Afterwards, about the 12th of Oetober, suit was 
begun in the state court to foreclose the mortgage. The complaint was In 
the usual form of foreclosure, and aslœd judgment for deflciency against the 
principal debtor and the guarantors, ail of whom were made parties to the 
action. Thére was no appearance in that action by any of the défendants. 
Judgment of foreclosure and sale was entered November 16, 1898. The judg- 
ment also contained an order for a deflciency judgment against ail of the de- 
fendants in the action. At the commencement of the foreclosure suit the 
plaintiff held a prior mortgage upon the same property covered by the mort- 
gage above mentioned, which was already in course of foreclosure. The fore- 
closure of this prior mortgage proceeded to judgment, and the property was 
sold Janpary 18, 1895, free from the lien of the second mortgage (the mort- 
gage securing the notes in question), upon which also judgment had In the 
meantime been entered. The sale was confirmed March 15, 1895. The flrst 
mortgage was satisfled out of the proceeds, and the surplus, $325.46, was ap- 
plied upon the mortgage hère in question. .Tune 18, 1895, Judgment was taken 
against the maker and guarantors of the notes for $6,277.99, the amount of 
the deflciency. The quarantors appealed from both the foreclosure and de- 
flciency judgments, and the same were, as to them. reversed. Cottrell v. Fur- 
niture Co., 94 Wis. 170, 68 N. W. 874. The plaintiff afterwards. in the latter 
part of the year 1896, eaused exécution to is.sue against the principal debtor, 
100 F.— 37 
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which exécution was returned ùnsatisfled January 18, 1807. Another action 
was then (nearly four years after the notes became due) begnn against the 
guarantors in the same court, in wHlch the Issues and questions presented 
were ideptic^l ,wlth the issues and questions in thls case. Xhat action pro- 
ceeded i6 trial, and at the conclusion of the plaintiff's évidence, by whlcli the 
foregolng facts were developed, the court, upon motion of the défendants, 
granted a nonsult on the ground that the plaintlfC's own évidence showed con- 
clusiveJy that she had not exereisedthe proper diligence in exhausting the 
légal remédies against the principal debtor to charge the guarantors. An ap- 
peal was taken by the plaintiff to fthe hlghest court of thé state. The judg- 
ment of the lower court was afflrmed. Getty v. Schantz, 101 Wis. 229, 77 
N. W. 191. At the close of the telal the court held that there could be no re- 
covery against the défendant guar^.ntors, and directed a verdict in their favor, 
upon; Vhl^Çh judgment was enteped. The point relied upon to reverse the 
Judsment Is that, the court erred in dtrectlng a verdict for défendants, and in 
réfuslrigto: direct a verdict in favor of the plaintiff below, and against the 
défendants,, upon their guaranty. 

W. S. Timlin, for plaijntift in error. 
James G. Flanders, for défendants in error, 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. > 

BUÏïN; ï)istrict Judge,' upon the above statemenf qf the case, de- 
livered the opinion of the court. 

We thînk thére is no error in ' the record upon which the judg- 
ment can be reversed, and that the instruction of the court dlrect- 
ing à. Verdict in favor of thé défendants was correct. The évidence 
shows eonqlusiyeiy that thé plairitîfl did not ejïercise the proper de- 
gree of diligence^ or any diligence, to charge the guarantors for col- 
lection of the note. The guaranty was not one of pâyment, but for 
collection, and in such case the timely ànd diligent prosecution of 
the principal debtor by thé usual légal remédies is a condition pré- 
cèdent to the right to look to the guarantors. Daniel, Neg. Inst § 
nm; French v. Marsh, 29 Wis. 654; Day v. Elmore, 4 Wis. 190; 
Dyer v. Œbson, 16 Wis. 580: Cottrell v. Furniture Oo., 94 Wis. 176, 
68 N. W.,8T4; Bank V. Sloân, 135 N. Y. 371, 32 N. E. 231; Borden 
y. Gilbert, 13 Wîs. 670. A guaranty of the payment of a note is an 
absolute undertaking on the part of the guarantor, for a valuable 
considération, to pay the débt at maturity in case the principal 
debtor does not; and the gùaràntee in such case may sue the guar- 
antor at once, if the debt is not paid at maturity. But the contract 
of guaranty for collection dififers from one of payment, in this: 
that the guarantor undertakes only to pay the debt upon the con- 
dition that the gUarantee^hall diligently proseçute the principal 
debtors withoiit avail. Ànd this means the prosecution of a suit 
against the principal debtor to judgment and exécution. The légal 
remédiés are only exhàusted upon the proper return of an exécution 
ùiisatisfled f or want of gdbds whereon to levy. Day t. Elmore, 4 
Wis. 19(li; Dyer t. Gibson, 16 Wis. 557; French v. Marsh, 29 Wis. 
649; Cîottrell v. Furniture Co., 94 Wis. 176, 68 N. W. 874; Borden 
V. Gilbert, 13 Wis. 670. It was no excuse for not bringing a suit at 
law upon the notes that a foreclosure proceeding was begun for 
the foreclosure of the mortgage. Of course, both remédies were 
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open to the plaintiff. But, by bringing suit to foreclose, a personal 
judgment for deflciency could only be obtained after foreclosure of 
the mortgage and sale of the mortgaged property, and that re- 
quired much time. The first note became due on June 1, 1892, and 
might hâve been sued upon. The second became due by the exer- 
cise of the option September 19, 1893. Foreclosure suit was begun 
October 12, 1893, and judgment of foreclosure entered November 6, 
1893. The mortgaged property was sold under the prior mortgage 
January 18, 1895. No sale was ever made under the mortgage se- 
curing the notes in question, so that the foreclosure was mainly a 
nuUity. The sale under the flrst mortgage was conflrmed by order 
of the court on March 15, 1895, that mortgage satisfied, and the 
surplus of 1325.46 was applied on the second mortgage on appli- 
cation of plaintiff. The amount of the deflciency was then deter- 
mined, but it was not until June 18, 1895, that judgment for defl- 
ciency was entered, and no exécution was issued until December of 
1896. This great delay was caused by the plaintiff's electing to 
bring suit to foreclose, and trusting to obtain a judgment for any 
deflciency that might occur at the close of the proceeding, which 
necessarily took much time, insfead of bringing an action at law 
upon the notes as they became due. And the question is whether 
this constituted proper diligence, and, as there is no dispute about 
the facts, the question is one of law; and we are clearly of opinion 
that the action of the court in directing a verdict was correct, and 
that due diligence to coUect the notes at law was not exercised. 
The plaintiff's reliance upon the obtaining of a judgment for defl- 
ciency at the end of foreclosure proceedings necessarily caused a 
delay of some 14 months in the obtaining of a personal judgment. 
This was wholly unwarranted, and had the effect to release the guar- 
antors from their conditional obligation to pay. It was not suing 
the maker at law within the proper time, and diligently prosecuting 
the suit to judgment and exécution. The proceeding to foreclose, 
which was a proceeding in equity, accompanied by the statutory 
privilège of entering up a judgment for deflciency after the sale, 
did not take the place of a prompt and timely prosecution at law 
upon the notes. The statute allowing a judgment for deflciency 
did not change the nature of the foreclosure suit as a proceeding in 
equity, but was made incident and auxiliary to that proceeding. 
The provision was intended to make the proceeding in equity more 
perfect and effective, but does not change, and was not intended to 
change, the rule or degree of diligence as hetween the holder and 
payée of a note and the guarantor for collection. The proceeding 
to foreclose would hâve been no obstacle to an action at law on the 
notes, if the plaintiff had not asked for a deflciency judgment. 
And the failure to prosecute such action at law had the eft'ect to 
discharge the guarantors. Gettv v. Schantji, 101 Wis. 229, 77 N. W. 
191; Witter v. Neeves, 78 Wis. '547, 47 N. W. 938. By demanding 
a judgment for deflciency in his bill for foreclosure, the plaintiff 
placed herself in a position where she could not sue at law on the 
notes. There was no need of this, and the proceeding, while it had 
the effect to prevent a timely action at law on the notes, was useless 
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in itself, in view of the former foreèlosui'e. As etated in the opin^ 
ion of the suprême court of Wisconsin (101 Wis. 285, 77 N. W. 193): 

"In the Ilght of the circumstaacés, the commencement of the foreclosure ac- 
tion cannot be eailed diligent prosecution of légal remédies. In fact, It was 
little, if any.better.tban no action at ail. The plaintife already had a prlor 
mortgage upon thé entire property In process iof foreclosure and ready for 
judgmént. Tlie mbrtgage hère was the second lien upon the property. Upon 
a sale nnder thé flrst mortgage, thé èurplus could be Immedlately applled for, 
and, when obtained,; Indorsed upon the second mortgage, and thus the security 
would, be exhausted. ïhus, the foreclosure of the second mortgage was of 
no practical use." ''■ . 

And it seems quite clear, whatever else may be said of it, that it 
constituted no justiflcation for a failure to proceéd at law upon the 
notes. The many months' delay* in bringing suit at law was inex- 
cusable, unless it elearly appeared that a proceeding at law would 
hâve been of noarail, which is not thè case. The presumption is 
strong, unlesg the contrary elearly appear, that an action at law 
anight hâve availed to exonerate the guarantors from their obliga- 
tion to pay. If the plaintiffi could delay 14 months the bringing of 
suit, there is no reason why she could not for many years. The 
gênerai rule, no doubt, is that thê action should be brought within 
some , shorti and reasonable time, aceording to circumstances, and 
prosecuted, not with the utmost diligence possible, but with that 
diligeoce which would be reasonable in the circumstances. Where 
ithe courts hâve undertaken to limit the time, they hâve usually 
adopted the rule that the action should be commenced and brought 
on at the flrst term of the court after the default in payment. Dill- 
màn V. Nadelhoffer, 160 111. 121, 42 N. E. 378; Voorhies v. Atlee, 
39 lowa, 49; Craft v. Dodd, 15 Ind. 380. Possibly circumstances 
might give; irise to exceptions to such a rule. Possibly it may be 
that the reason why suit was not brought at law was that the plain- 
tiff supposed she would coUect her debt without resorting to the 
guarantors, or because plaintifE considered the guarantors liable on 
their guarailty,"for the debt, notwithstanding her default. There 
was a further delay in entering judgmént for deflciency and in issu- 
ing exécution thereon, which is quite inexcusable. The aniount of 
the deflciency was determined on March 15, 1895. The judgmént 
was entered on June ISth, making a delay of over 3 months, for 
which no excuse is rendered. After the judgmént was entered 
there was another delay of 18 months bef ore exécution was issued, 
which delay is also wholly unexplained. 

Whether this question is not res judicata, in view of the décision 
of the suprême court of Wisconsin in Cottrell v. Furniture Co., re- 
ported in 94 Wis. 176, 68 N. W. 874, we do not flnd it necessary to 
détermine. The judgmént of the circuit court is affirmed. 
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GERMAN INS. CO. v. TOWN OF MANXING, lOWA. 

(Circuit Court, S. D. lowa, C. D. March 28. 1900.) 

New Triaij— Qrounds— Inability to Procure Bill op Exceptions. 

A bill of exceptions ean be signet! only by the judge wlio ti'ied the 
case, aud, where the defeated party is preveiited, without liis own fault, 
from procuring such signature, — as by the iUness of the judge before thé 
expiration of the time allowed for fliing the bill, and bis subséquent deafh, 
— the remedy is by a motion for a new trial, which may be entertained 
in such case, although filed out of time. 

On Motion for New Trial. 

Berryhill & Henry, for plaintif?. 
15. T. Salinger, for défendant. 

SHIRAS, District Jndge. This action is based upon certain 
bonds issued by the défendant, tlie town of Manning. The case 
was tried before Judge Woolson, a jury trial being waived, and on 
the 8th day of August, 1899, judgment in favor of the défendant 
was entered, it being provided in the judgment entry signed by the 
judge that the plaintif! be given 90 days within which to hâve 
signed a bill of exceptions in the case. KSubsequently some corre- 
spondance was had between counsel for the litigants with respect 
to ëxtending the time for signing the bill of exceptions, as is evi- 
denced by the following copy of a letter addressed to the attorney 
for the défendant by one of the counsel for plaintiff: 

"Des Moines, lowa, October 23, 1899. 

"Mr. B. I. Salinger, Cârroll, lowa^Uear Sir: Keplying to yours dated the 
23rd instant I find that judgment entry was made August 8. and 90 days 
given within which to file the bill of exceptions. ïhis time will expire before 
élection, but I hâve no objections to its being extended if j'ou wish; but, if 
you wish such extension, please apply for It at once, so that there may be 
no question in the matter. 

"Yours, truly, George F. Henry," 

Before the expiration of the 90 days within which the bill of ex- 
ceptions could hâve been signed, Judge Woolson was wholly inca- 
I)acitated by illness from attending to business in any form, and 
such condition continued until his death, in the early days of De- 
cember. On January 13th an application for a new trial was filed, 
based upon the fact that the illness and death of Judge Woolson 
had prevented plaintiff from obtaining a bill of exceptions, and 
therefore plaintiff was without remedy unless a new trial should be 
granted.i 

It is settled by the ruling of the suprême court in Malony v. Ad- 

sit, 20 Sup. et. 115, Adv. S. U. S. 115, 44 L. Ed. , that a bill of 

exceptions can be signed only by the judge who actually tried the 
case, and that the signature of the trial judge cannot be waived by 
counsel consenting that the bill as presented is correct. The opin- 
ion in that case clearly recognizes the rule that in cases wherein â 
defeated party is deprived of the opportunity to secure a bill of ex- 
ceptions without fault upon his part the remedy lies in granting 
him a new trial. The authoiities quoted by the suprême court also 
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show that under such eircumstances the motion for new trial may 
be entertaiped,, although notiiflled until after the lapse of a year or 
more from the date of the judgment; the cases cited being Bor- 
rowscale v. Biôfeworth, 98 Màks. 34; Nihd t. Artlier, 7 Dowl. & L. 
252; Benett V. Steajnboat Co., 16 C. B^ 29; Newton t. Boodle, 3 
0, B. 796. As the illnessand death ôf Judge Woolsôn haVe pre- 
vented the plaintiff, withoùt fa,ult on its part, from perfec.ting a 
writoferror.tpihe circuit Court of ^ppéals, to whjch end a Ibill of 
exceptions is a iiecessary means, good ground is shown, under the 
ruie recognized by the suprême court, for entertaîning and grant- 
ing the application for a new trial. New trial ordered* Défendant 
excepts. 



STANDARD LIFE & ACCIDENT INS. CO. v. THORNTON. 

(Circuit Court of Appeils, Sixth Circuit. March' 19,, 1900.) 

-, :JSro.!-757 ..... 

1. Tktai,— Direction OF Verdict.-' ■"■'! 

A case can -properly be withdrawn from tlie Jury only Where, on a sur- 
yey of the. w;hofie evldeoce, and giving effect to every inference fairly or 
reasonabiy tp be drawn from it, tlie case is palpably for tbe party aslsing 
à peremptory iflstru.ctioh. 

3, 'Accident 'lNstJKiNoffi—Actioif'>bR Death of Insubed— Direction op Ver- 

•' '■■■DICT.': .^■-^: - .: > '■.. -'•■:"■' ■■'.■■ 

In an action ion an i accident pxjlicy issued to plalntifC's intestate, to re- 
cover for bis death, the answej; plea,ded , suicide as a défense. It was 
shown that the Insureà was Isilléd by fàlling from a rallroad train in the 
night, somé 3% miles from the station at which he was to leave the train. 
Thè évidence as to the manner or cause of bis falling from" the car was 
Inconclusive, although it tended to support defendant's Ihèory, but was 
reconcilable; with the theory of accident, and there was little or no évi- 
dence tending to show a previous suicidai intent, and none to show mental 
unsoundness. BeM, that the court did not err in refusing to direct a ver- 
dict for the défendant, and in submitting the issue to the jury. 
8. Same— Dk^bSbe oi- Suicide— Buni>BN of Proof. 

In an action on an accident policy which excludes liability for death 
by suleidëi thè burden rests upon the défendant to estàbùsh the défense 
Vf Of suicide by a preponderànoeîof évidence. 

4. SAME^CoNSTKUcrrioN OF Powcy*-RiDiNG ON PlAtform o^ Car. 

A passenger J^'ho is on theplatform of a railroâd car for a temporary 
and necessary purpose is not fidlng upon the platform, withln the mean- 
ing of a condition bf an accident policy excluding from the risks for which 
the company is liablè the dëàth or in jury of the insured "while riding on 
the platform or steps of anyTailway car." 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee, . ,,, , ,,, : .• ' 

G T. Fitzhugh, for plaintiiï ii error. 

Wm. M. Randolph; for' défendant in èl*ror. ' i : 

Before LURTON and "i;i^Y, Circuit Judges, and CLAEKE, Dis- 
trict Judge. 

DAY, Circuit; Judge.. Thjs is an action, to reeover on a contract 
of accident insuf ance eyidenced by a ticket issued to Stephen P. 
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Locke on the 28th day of December, 1897. The insurance was in 
tlie sum of $3,000, against immédiate, continuons, or entire disability 
or death caused by bodily injuries inflicted solely by external, vio- 
lent, and accidentai means. Certain agreements and conditions are 
attaclied to the contract as conditions of the insurance,— among oth- 
ers, that the contract did not cover disappearance nor suicide, sane 
or insane; nor death nor disability resulting wholly or partly, di- 
rectly or indirectly, from certain causes, conditions, and actions, — 
among others, voluntary and unnecessary exposure to danger, enter- 
ing or trying to enter or leave a moving conveyance using steam as 
a motor, or while riding on the platform or steps of any railway 
car. The déclaration was in the usual form, arerring the issue of 
the accident ticket containing the terms above set forth; that com- 
jilainant had kept and complied with the conditions and terms of 
the contract; and that on the 29th day of December, about 4 a. m., 
traveling as a passenger, in the regular and usual way, on a car 
attached to a train of cars passing along the railroad of the company 
known as the Kansas City, Memphis & Birmingham Eailroad Com- 
pany, from the city of Memphis, in the state of Tennessee, to the 
town of Jasper, in the state of Alabama, and at a point near the said 
town of Jasper, Locke was externally, violently, and accidentally 
tlirown from the said train of cars, and thereby instantly killed. The 
answer, after pleading the gênerai issue, sets up certain spécial pleas, 
in which it is averred: First. That the insured was not accidentally 
thrown from a train of cars, and that his injuries and death were 
not accidentai. Second. That the contract expressly provided that 
it did not cover, and should not be enforcible in the event said 
Locke should commit suicide, sane or insane; and avers that said 
Locke did commit suicide on the 29th day of December, 1897, by 
voluntarily, and with intent to destroy his life, jumping or faUlag 
off a train of cars of the Kansas City, Memphis & Birmingham Rail- 
road. Company, he being then a passenger on said train, and said train 
at the time running at a high rate of speed. Third. That, in viola- 
tion of the terms of said contract, said plaintiff's intestate came to 
his death in conséquence of riding on the platform or steps of said 
train. Said train was at the time running at a high rate of speed 
between the city of Memphis and Jasper. Avers that the injuries 
were caused wholly or partly, directly or indirectly, while the said 
Locke was riding on the platform or steps of said railway car in 
express violation of the conditions of the contract. Pourth. Avers 
that said Locke came to his death because of a violation of the con- 
ditions of said contract, providing for no liability in case the as- 
sured should voluntarily and unnecessarily expose liimself to dan- 
ger. A replication was liled, taking issue on thèse several pleas, 
and the case went to trial to a jury, resulting in a recovery upon the 
policy. 

Upon conclusion of the évidence a motion was made by the de- 
fendant to arrest the case from the jury, and to direct a verdict 
in favor of the défendant. The court, however, submitted the case 
to the jury, and afterwards overruled the motion for a new trial. 
In this court, upon this branch of the case, the only proper inquiry 
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is, should tlie court hâve direct^d a verdict? The practice in this 
respect i,s too well settled to need exjtended discussion. It was held 
in the case of Insurance Co. v.:RandoIph (decided in this cqurt in 
February, 1897) 24 C. C. A. 305, 78 Fed. 754, in which the ; opinion 
was written by Mr. Justice Haxlany that: 

"The jflry should be pérmitted to rètum a verdict aecording to its own 
vlèVps of tbie factSj unless, upon a surVey oftlie wliole évidence, and giving 
effeet to every inferencs to be fairly or reasonably drawn from it, the case is 
palpabjy fçr the party asiiing a peremptory instruction. On the other hand, a 
case cannot properly t)é withdrawn from the considération 6f the jury simply 
bécatiséi in the Judgment of the court; there Is a prépondérance Of évidence in 
favbr of the party asking a peremptory instructipp." 

The learned justice cites with approbation the opinion of Judge 
Lurton upon the same subject in the case of Railway Co. v. Lowery, 
20 0. 0. A,. 596, 74 Fed. 463. 

How .^taijds the présent case? Was it palpably with the défend- 
ant, and côuld the jury fairly draw no other inference from the tes- 
timony than that the décèdent çam^ to his death with suicidai in- 
t«nt? A careful examina tion of the facts disclosed in the record 
convinces us that, giving eflfeçt to the presumption of law against 
self-destruction,; the case was not so palpably one of suicide as to jus- 
tify this court in interfering with the action of the court below. 
The exact manner of deçedent's death is left in great doubt from 
the testimony. Locke was a nian ^bput 50 years of âge, of good 
character^ and habits, in good hpalth, and with a family to whom 
lie was devoted. It appears that upon the evening in question he 
remarked to a friend that he was going to Jasper, Ala., to get some 
inoney, and took passage from his home, the city of Memphis, to 
Jasper; purchasing before starting the accident ticket now sued 
upon, and one in the Traveller^' Insurance Company for |6,000, both 
of which he mailed to his wife.- This, however, .appears to hâve 
been in açcprdance with his custom, as the testimony shows that 
he had been in the habit of buying such tickets and mailing them 
to his wife. i Taking passage about 9 o'clock p. m., he went aboard 
the sleepjng car, in which he had purchased a lower berth. He 
sat in the smoking rooni, conversing, until nearly 11 o'clock. About 
this time he went to his berth. The conductor of the Pullman tes- 
tifles that about ;12 o'clock he came in contact w\^ the feet of a 
man sitting on the berth supposed to be occupied by Mr. Locke. It 
does appearthat his berth was only occupied by lyiug down thereon. 
The porter had been instructed to call Mr. Locke before the train 
reached Jasper, and after it left Carbonhill. The train was due at 
Jasper at 4:02 a, m,, and at Carbonhill at 3:25 a. m. The train 
was on time, running at about the rate of 32 miles an hour; and, 
after it left, !Garbonhill, the porter haying ascertained that no one 
was in thé berth assigned to Locke, a search was made for the miss- 
iflg pas^enger<: The passenger and Pullman conductors and porter 
made a pretty thorough; search of the car and train. There is some 
conflict in hthe proof as to whether they looked upon the rear plat- 
f orm, but it appears that I^ocke njigbt hâve been seen, had he been 
on the platfoi[m at the time of the search. : Thç search failed to dis- 
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cover his présence, and at Jasper the conductor reported to tlie 
master of transportation at Birmingham the loss of a passenger. 
The car upon which Loclce took passage was supplied with vestibule 
applianees, and with a gâte something over three feet high, and which 
the testimony tends to show was fastened when the car left Mempliis, 
and was found secure when the car reached Birmingham. On the 
early morning after Loclœ had started npon his journey, liis body was 
found on a trestle of the railroad 3^ miles from Jasper. It was 
lying upon the cross-ties, between the rails of the track, with head to- 
wards Jasper, face down, arms stretched above head, and feet between 
the cross-ties. Near the top, in the back part of the head, was a eut, 
and on one of the cross-ties between the rails there was a small quan- 
tity of blood. The body had on the overcoat, as Locke had when last 
seen before he went to his berth in the sleeper. TJpon examination it 
was found that his right arm was broken at the elbow, and that sev- 
eral ribs were broken, and it is testiiied tliat the injury upon the skuU 
was sufflcient to produce death. It seems that Locke had had some 
difllculty with the Cole Manufacturing Company in the July preceding 
the accident. He had long been connectée! with that company, and 
in July of 1897 a charge was made before the board of directors 
which Mr. Locke regarded as affecting his character, and which 
caused him to immediately tender his résignation, which was as 
prompth' accepted. He did not hâve other employment up to the 
time of his decease, and had been engaged in the attempt to organize 
another company, but had not succeeded in doing so. There is a 
différence in the testimony of witnesses as to whether he was de- 
spondent or not, but the weight of the évidence is that he was not. 
While out of employment he was in good crédit, and not in danger of 
immédiate want. He is said to hâve been a nian of unusual business 
qualifications, réticent about his aft'airs, and having no very close or 
confidential relations with others. Just how he came by his death 
is a matter of conjecture. On the one hand. it is argued that he could 
not hâve severed connection with the car except at the rear platform, 
where the vestibule doors would hâve prevented his getting off the 
train, except by throwing himself over the iron gâte. On the other 
hand, it is claimed that he may hâve been thrown from the train, 
either from this car or from some of the Connecting day coaches, 
which were not provided with vestibules, or may hâve gone to the rear 
platform of the train, to ascertain how far he was from his station, 
and hâve been suddenly thrown against the rear gâte, which, if not 
fastened, would hâve given away. Thèse are matters of conjecture. 
It is very probable that he left the train from the rear in some way. 
Tliere is nothing in the testimony to warrant the court, in our jiidg- 
ment, — even the trial court, — in interfering with the conclusion 
reached by the jury. They may well hâve reached the détermination 
that the testimony did not warrant the inference of suicide, and, 
though unable to find exactly the manner in which décèdent was taken 
off, the facts could hâve been reConciled with the theory of accident 
more readily than that of suicide, giving the plaintiff the benefit of 
the presumption against self-destruction. The case, however, was 
sufflciently close to require at the hands of the court careful instruc- 
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tion to thé jury as to the proper ruies of law in weighing the testi- 
mony: 

It is àrgued that the court erred in cliarging the jury that the bur- 
den Ht proof was upon' the défendant to establish by the weight of 
the testimony that the décèdent came to his death with iguicidal in- 
tent. It is claimed that death by suicide is not within the terms of 
the poliey considered without the exception subsequently incorporated 
intô it; that, while there might be a presumption that the décèdent 
did not commit suicide, still this does not place the burden of proof 
to establish suicide upon the défendant, but, giving the plaintiff the 
beneflt of that presumption, the burden is still with him to make put 
a death within the terms of the policy. This position is not wantïng 
in authoiîty for its support. We think, however, that the question is 
settièd for this court by the décision of the suprême court of the 
United States in the case of Insurance Co. v. McOônkey, 127 U. S. 
661, 8 Sujj, Gt. 1360, 32 L. Ed. 308. lû that case, as in this, the action 
was upèù ail accident policy, so far as the présent question is con- 
cerned, like the ohe under considération, and containing the same pro- 
vision ôf: ïionliability ili case of death by suicide. The answer set 
up the generaï issue, and allèged that the death was causteid by suicide, 
and by itttentional iiijury inflicted either by the insured or other per- 
sons. ' Alt the trial thê eourt chargea the jury that évidence of the fact 
that thë ^insured was fotind dead dbring the life of the policy, from a 
pistol s'hot; Wàs sufflcient évidence that the insured met death by ex- 
ternalaiiiil violent iùeaûs, and said: 

"lÉl^'mà'iif est that s'elf-destWctiôli banriot be presmûed. Bo^strong is the 
instinctive Itft'e'Of life In thehuman bteaSt.hand so uniform the efforts of men 
to preserie ithelr existence;; that? suicide; camnotbe presuiiïçd. The plaintiff is 
ther^foEQ eptltled to reç9ver,unles3 the dejendajit has by compétent évidence 
ovei^çpnie lils, presumption, , and satlsfl|e(l tïie Jury by a preponderîince of evi- 
dèiice tliaf thé IniJuries Which'^càuée'd the death of the insùrèd were Intentional 

Ag^ii^j. the .court below ^ tWt câ4é 

'fThe bii^dep of provlpg .thl^s allégation by, ^.prépondérance ^of évidence resta 
puthe dfjCeBaant.; The, presumption Is tiiat the death was not voluntary, and 
the defe^fiùt, 1d( Prderto sustalp the issue 6ï suicide on hls part, must over- 
come thl^ pré^iaptioh, aùfl Stttlsfy 'thé jury that the deafch was voluntary;'^ 

. Thi3 q^iaif g^, approvedrify fixe supremp: èoyrt, cle^rly told the jury 
that the. }?^r4^n of pijpol was/nppn i^^ out a 

case ofj^ïfiçide, Àpplyiijig the princ^plç of that ç^se iq the one at 
bar, wé tjjiiik it wa^ su%içnt for the plaintiff, in ïhe flrst instance, 
to establjsl^j t|:^p death of .Lp^îke by extçphal, violent, ànd accidentai 
ifle^ns;i,,4?;iti:. Justice BÇarian sq-lçLitlie principal facts to be es- 
t^blisheà, wî^ ç^Eternal violence ànd, accidentai means producing 
death. fThe rjburden of proof w£is upon the plàintiffi bçlow to estab- 
lish thepeiacj^.,, , 
The leaçped judge in the , présent case charged the jury that: 

"The platatlff, by the véry '.tërms of the eontract, niust prove by a prepon- 
dei^nçe of the proof, three ithlugs: . (l);^.hg.t death was by external means; 
(3) that it was violent; (3) thât if %as acclSental. He assumed the burden 
ot proving thèse thrëe th^ngs ï)i^ brfiiglnè ' the suit, and the' burden of prov- 
ing them has stayed with him, and Is with him now, and continues always 
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A\itli hiiii iintil you end tlie case by your verdict. Tliat the death was 
cxtci-iwl iind violent seems, to be admitted, but tliat it Avas accidentai is de- 
nieil. Tlierefore the plaintiff must prove it, and, miless you believe on the 
«iiole proof that it was accidentai, he cannot recover." 

Aud again: 

"If the jury believe from the évidence that Stephen P. Locke was a passen- 
ger on the train of cars of the Kansas City, Memphis & Birmingham Rail- 
road Company leavlng Memphis ahout 9 p. m. on the 28th day of December, 
1807, aud scheduled in the regular time-table of the company to arrive at 
.rasper, Ala., about 4:02 a. m. of December 29, 1897, and that the train trav- 
eled on time, and that his dead body was found next mornlng, about 7 a, m., 
lylng upon the cross-ties, with his head to the east and his feet to the west, 
between the rails of the same railroad, upon or near the west end of a trestle 
constructed in part of saAved square cross-ties, with sharp edges, extending 
over a commou road about three and one-half or four miles west from Jas- 
per, Ala.; that the night was cold, and frost had settled around the body 
when di.scovered; that when fouud he wàs lying upon his face; that there 
was a cnt or fracture in the rear part of his head or sliull, sufiicient of itself 
to produce death; that when found both arms and several ribs were broken; 
that there was a pool of blood on the ground under or near where the body 
was found, and the mark or évidence of hair and blood on the sharp edge of 
one of the cross-ties of the trestle corresponding to the wound on the head, 
— then thèse facts, if proven, in the absence of proof to the contrary sufflcient 
to overeome them, authorize the jury to flnd that the saîd Stephen P. Locke, 
within the twenty-four hours covered by the contract contained In the ticket 
of insurance sued on, came to his death by external, violent, and accidentai 
means, within the contract, and authoriae a verdict for the plaintiff on that 
issue." 

We think this charge was correct. The death, under such cir- 
cumstanceë, was by violent and external means, and the facts ex- 
clude every hypothesis except suicide or accident. This charge was 
in accordance with the décision of the suprême court of the United 
States, above quoted. As is well said in Mallorj' v. Insurance Co., 
47 N. Y. 52, 54, quoted by Mr. Justice Harlan in the McConkey Case, 
supra: 

"The presumption is against the latter [suicide]. It is contrary to the gên- 
erai conduct of mankind. It shows gross moral turpitude in a sane person." 

This presumption must stand in the case, and be décisive of it, 
until overeome by testimony which shall outweigh the presumption. 
It casts upon the défendant who claims that the death was inten- 
tional the burden of establishing it by a prépondérance of testi- 
mony. Upon this subject the court charged the jury, in substance, 
that the burden of proving that he died by suicide was on the de- 
fendant, and, if the testimony was so evenly balanced that the jury 
could not décide by a prépondérance of testimony, the plaintiff 
must recover. 

It is also provided in the policy that it shall not cover death re- 
sulting wholly or partly, directly or indirectly, from certain causes, 
conditions, and acts, — among others, from injuries resulting from 
ridîng on the platform or steps of a railway car. It iS claimed in 
this case that the proof was that Locke was riding on the rear plat- 
form of the sleeping car, and that his death was a resuit thereof. 
This policy was Ijkely drawn, having in view riding on platforms 
of cars not protected by doors such as are now in use on vestibule 
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tiains. It is not necessary, howeyev, to décide whether this clause 
wbuM hare effeet, as regards such inclosed platforms. Assuming 
tMt there was some testimony tô show that Locke, jlist before meet- 
ing a violent death, wàs riding on ihe platform, and that this risk 
was not assumed by the défendant, it might also be inferred that he 
wa^. there for a temporary purpose. In view of the testimony, and 
tliè conflicting inferences whicb might be drawa therefrom, it be- 
came necessary to charge the jury upon this point, and the court 
sàid: 

"Wliàf Jsnieant by tUe plirasé 'whiié riding on tlie platform or steps of any 
l'i^ilwè'y car'? Tlie very literalism of the words would cover eveiy possible 
ijj^ury of dpath whicli did^ not take place whoUy inside the car, and away 
fromaHÏ', platform or steps, while tfte car is in motion., It seems to be con- 
ce^ed, hpweVer, by the defeiidant's c^-misel, that it wa^ not intended to hâve 
tliis rlgld. meaning, when they admiftîed in argument that it permitted a pas- 
senger to.pass across a platform froHi one car to another. But in the spécial 
rsquestSi inat hâve been inade for instruction since the argument concluded. 
afld espèc'isllj' by request 22, it is now claimed that 'riding on the platform 
QE steps of arallway car' ineans tliat, 'if any injury or death results to the 
insiired while he is on a platform of "any railway car, the company is not lia- 
14e.' The court does not tbink that the phrase could haye been intended to 
bear that çoristruction, and defendant's reguest 22 is theref ore refused. We 
hâve the àutjiôrlty of several casesi , used in the argument that the plu'ase 
'gtanding, beihg, or riding on a platform or steps,' which is obviou8ly a broad- 
er phrasé than 'riding on the platfqr^n or steps,' will not be so rigidly con- 
strued as defehdant's request 22 would construe the language under considér- 
ation.' Because, says Judge Wallâce, 'thèse words do not fairly refer to a 
transitory occupation of the platform.' Sawtelle v. Assurance Co., 15 Blatchf. 
21(5, Fed. P^- ^'o. 12,392, Nor. woul^ , being on the platform, for relief, when 
one w^s suffefihg from car siclïness 6r nausea, be held tq be 'a voluntary ex- 
pôs'urè to uriiiecessary danger,' or 'ridmg on a platfornl,' as held lu Marx v. 
Insurarfçeiïdo. (C. C.) 39 I?ed. 321. Thèse are examples of cases construing 
Iflfia ; phrasiçi Which seem to establish the principle of reasonable interpi^eta- 
tionthat, althpugh the insurance company has ample power to make its con- 
tract what. it pléases, in the absence of express and ambiguous words, it will 
Hol be under^tobd to hâve forbidden that temporary. transitory, and necessary 
occupation of the platforms which a traveler must rislv in the use of the cars 
and trains, for the convenient proseeution of his journey. He may not occupy 
the platforins or steps for the purposes of 'riding' on the train as one would 
occupy a Seat, cir as 'one might occupy by standing in the aisles on the inside 
of the car for riding on the train; but for any necessary purpose, certaiuly, 
and for any reasonably convenient purpose, probably, wliich only required a 
nJomentary dr temporary or transitory 'being' or 'standing' or 'riding' on the 
platform or steps, the traveler may be on the platform without violating this 
condition in the policy. For example, if one standing on a platform, waiting 
to enter the door while the crowd before him were entering and being seated, 
as might be the case in a rush for the dining car, — to use a suggestion made 
by one of the jurors to counsel in progress of the argument, — should be in- 
jUred' or killed, it could hardly be said that this condition of the policy was 
vjolated, because he was literally riding on the platform. Or, if one, having 
to look out for himself, should momentarily step to the platform to see if he 
had reached his station, could it be saxd that he was riding on the platform? 
Thèse would be necessary purposes, In any fair sensé of the words 'riding on 
the platform.' It Would be mère literalism to hold such a temporary occupa- 
tipn to be 'riding: on the platform,' although it is not impossible that such a 
situation ml^ht be covered by a prohibition from 'standing' or 'being' on a 
platform, as In the Minnesota case it was held that a waiting on the platform 
until the train should stop was within the broader phrase. I am not willing 
to say to you that any temporary occupation' of the platform for the simple 
eonvenience.of the traveler would be permitteid by the condition of this policy, 
or that the Uability of the company would ejcist where the injury or death 



STANDARD LIFE & ACCIDENT INS. CO. V. THORNTON. 589 

took place during such convenient occupation of tlie platform; but, witliout 
the least hésitation, the court may say to you tliat any necessary occupation 
of the platform wbicli Is temporary in its character, and does not amount to 
that more permanent occupation whieh might just as well be liad inside tlie 
car as ou the platform, so far as the tra%'eler's convenience is concerned, would 
not be within the prohibition. The rule of law is that such an anibiguous 
expression as 'riding on the platform' or 'steps' will be construed most liber- 
ally for the holder of the ticket, and against the Insurance company. Where- 
fore the word 'riding' must be limited to its ordinary sensé of a more perma- 
nent occupation than merely standing or being on the platform for a tempo- 
rary, but a necessary, purpose. And hère it is worth observation that, in the 
Immediately succeeding prohibition about the right of way, tlie word 'being' 
is used in the phraseology as above quoted, thus, 'while walking or being in 
the right of way,' etc. ïhis shows that the company, while drafting the con- 
ditions, was careful of its phraseology; and inasmuch as the familiar expres- 
sion in similar policies theretotore existlug used the language 'standing, being, 
or riding,' there is some significance in the omission of the words 'standing 
or being,' in favor of the interprétation the court is now giving to the word 
'riding.' I eonclude the subjeet of the interprétation of the conditions about 
riding on the platform by saying to you: If you believe from ail the testi- 
mony in this case that immediately before and at the moment Locke's body, 
designedly or undesignedly, left the train, he was occupying the platform, 
in the sensé of 'riding' on it, as above defined, his administrator cannot re- 
cover; but if you believe from ail the évidence that at that moment he was 
upon the platform temporarily only, and for any necessary purpose, and not 
sufficiently prolonged in the oceupancy to amount to 'riding' on it, such tem- 
porary occupancy would not be within the prohibition of the policy." 

We perceive no error in this cliarge. Applied to the testimony 
in this case, the jury should hâve found for the défendant, had they 
reached the conclusion that the deceased was occupying the plat- 
form for the purpose of riding thereon, but that a temporary occu- 
pation of the platform, for a necessary or proper purpose, did not 
mean riding upon it in the sensé of the policy. We think this is 
the true rule. We think the charge in this respect was as libéral as 
the défendant could properly require. 

Various exceptions are taken to certain phraseology in the charge, 
which we do consider it necessary to review. The défendant, to 
hâve avoided a recovery in this case, in the light of the testimony, 
must hâve established either that death was the resuit of suicidai 
intent of the décèdent at the time of his injury, or was the resuit 
of riding on the platform in violation of the terms of the policy. 
We do not discover any testimony in the case tending to show that 
he voluntarily exposed himself to any known danger, unless it was 
in his occupation of the platform. The charge is unusually ample, 
and we think the questions involved were submitted to the jury in 
accordance with the rules of law. Finding no error in the record, 
the judgment is affîrmed, with costs. 
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; KEBNE MACH. CO. v. BARKATT et al. 
(Qrcuit Court of AppealSj Séventh Circuit. March 22, 1900.) 

. ':'. . , ' . • ,; No.'. 632. 

1. Appeal-^Beview— Action Tried Without Jdky. 

In revlewing a judgment reijdered It an action at làw tried by stipu- 
lation without a jury, thè oné question, on a spécial flnding, . Is of the 
sufficlepcy bf the faets found.to support the judgment; and where, upon 
spécial flridings upon différent Js^ues, Judgment has been glven in favor 
or tié défendant if the flndii^ on One issue Is unassallable, and suffl- 
cierit tO support the judgm^tit rendëréd, no error of law or f aet in respect 
to andther issue can be deemed harmful, and no statement of a légal 
cpncliision, however wrong, caij àffect the judgment, If it Is right upon 
the factfi found. 

2. Patents— LicENSE— Subséquent AcquiKiNa of Titlb bt Licensob— Rela- 

tion. 

"Vyhere, at the time ofthé exécution of a contract, by whlch plaintlff 
assumed to grant to defendaxits the right to manufacture and sell a pat- 
entçd deylce withln a certain, teriltory, and défendants agreed to manu- 
facture and sell a certain number each year, and to pay plaintlfC a roy- 
alty tjiereon, the plaintlff had no title to thé patent, its subséquent acqtiir- 
Ing ofsuch title did not inure to tbe beneflt, of the défendants by rela- 
tion as of the date of the corit^^act, so as to render them liahle in damages 
for a failure to manufacture, isifld sell the patented article at a time when 
they had no légal right to do so. 
8. CoNTSÎACT^REQursiTES AND Validitt— IncompiÎetb Execution. 

Wbfire a contract, containlng a : provision requiring it to be counter- 
slgnefl; and appi:oved by the o§cers of a corporation, iyhieli was one of 
the ïia:rties thereto, befoi-e It should be binding pn either party, after hav- 
' ing Wéen signed on behàlfbf the ebrporation tvas materiàlly altered by 
its agent before it was signed by the other party, and was never there- 
aiter sijbmltted to the otHcei;* of the corporation for their approval, it did 
not beeome effective, in the absence of. proof that sneh requirement waa 
wàlvëd. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

The déclaration is In assumpslt,- aïid charges a failure by the défendants, 
Barratt and Gormley, to erect seventy-five fuel economizers' and smolie con- 
sumersunder certain letters patent of the United States and of Canada, and 
to pay a stipulated royalty thereon to the plaintlff, the ICeene Machine Com- 
pany, accôWing to a contract bearing date August 11, 1894, which eontains the 
following jirovlsions: "First. Edgar G. Barratt and James H. Gormley shall 
pay Keene Machine Company a royalty of twenty per cent, of the following 
mentioned sehedule priées on each and every Keene Fuel Economlzer & Smoke 
Consumer sold and erected under above-mentipned patents, or caused to be 
sold and erêcted by them under said patents, within the territory above men- 
tioned. * * • In case full payment cannot be collected fot devices sold and 
installed, after due diligence has been exercisèd in making sa:id collections, 
the amount of royalty paid to Keene Machine Company shall then be propor- 
tioned to the amount collected from the parties purchasing said devlce. The 
schedTile price upon which the royalty is based is as follows: * ♦ *. Sec- 
ond. Edgar G. Barratt and James H. Gormiey shall sell and erect and pay roy- 
alty, or cause to be sold or erected and royalty paid, in the territory named 
above, each year, not less than seventy-flve devices, under the above-named 
patents. A failure to thiis erect and pay royalty on seventy-five devices shall 
be a forfeiture of this contract, at the option of the Keene Machine Company. 
* * * Copies of ail contracts shall be furnished the Keene Machine Com- 
pany at thelr offices at Dallas, Texas. This contract signed in duplieate, and 
to be countersigned and approved by the officers of the Keene Machine Com- 
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pany at Dallas, Texas, before becoming blnding on elther party. Witneas our 
hands thls llth day of August, 1894. The aoceptanee of this contract by both 
parties cancels the previous contracts made with Variety Mfg. Co. and Bx- 
baust Ventila toi- Co., and is subject to the approval of George ïaylor." 

The pleas are numerous, including the gênerai issue, nul tiel corporation, no 
considération, non est factum in différent forms, no title to the patents In the 
plaintifC, and delivery of the contract to take effect on conditions not fulfilled, 
to the last of which a demurrer was overruled. Keplications were filed denying 
condltional delivery; averring that the contract was blnding on the parties 
from its date; that from Ai^tist 11, 1895, to August 11, 189G, the défendants 
had exclusive title, and the benefit and use of the patents and of the patented 
device under the contract declared on; that they had not rescinded the con- 
tract, and had not reconveyed the title. By wrltten agreement, the case was 
tried without a jury, and the court made the foUowing spécial finding of faets: 
First. The plaintifC was a corporation incorporated under the laws of the state 
of Texas, located at Dallas, Tex., and having a board of five directors, and the 
following offlcers: A président, a vice président, a secretary, and a treasurer. 
Second. The instrument sued on identiâed as set ont in the déclaration. 
Third. That the proposed contract set out in the déclaration, excepting as to 
altérations hereinafter found, was prepared and signed on behalf of the plain- 
tiff without the corporate seal at Dallas, Tex., and after altérations was signed 
at Chicago, 111., by the défendants on October 9, 1894, and approved by George 
Taylor, the agent for the plaintifC, and contained the following provision: 
''Xhis contract signed in duplicate, and to be countersigned and approved by 
the offlcers of the K:eene Machine Company at Dallas, Texas, before becom- 
ing blnding on elther party." Fourth. That the proposed contract was nelther 
countersigned nor approved by the offlcers of the plalntiff thereafter or at any 
time, and was'^-fherefore not completely executed between the parties. Fifth. 
That, after the signing of the contract on behalf of the plalntiff, the instru- 
ment was materially changea by the agent, Taylor, to wit, by the addition of 
the uame "Ohio" in the grant of states, and the addition of the following propo- 
sition, viz.: "A failure to thus erect and pay royalties on 75 devices shall be a 
forfeiture of this contract, at the option of the Keene Machine Company," — 
ail without authority from or ratification by the plalntiff beyond the following 
tacts, namely: The correspondence which took place between the parties of 
this suit thereafter; a letter to the plaintifC, dated December 4, 1894, inclosing 
a letter from the Nebraska Cereal Mills; and a letter of the plalntiff of Febru- 
ary 8, 1895. inclosing a letter it had written to B. A. Snow, superintendent of 
the Jarden Brick Company, Philadelphia, Pa. Sixth. The acts and correspond- 
ence on the part of the défendants constituted no entry upon the performance 
of the contract, and they received no beneflts or advantages thereimder. Sev- 
enth. At and prier to the signing of the proposed contract in suit there was a 
paroi agreement between the parties that it should not hâve effect as a contract 
unless the défendants were satisfied with the working of five devices then being 
installed, viz.: Two devices in the plant of the Shellabarger Mill & Eleyator 
Company, at Decatur, 111.; one device in the plant of the New York Suhurban 
"VVater Company, at Mt. Vernon, N. Y.; one device in the plant of Bryan Bros., 
at Chicago, 111.; and one device in the plant of William McCoy, at Chicago, 
m.; and unless the results of thèse four or five plants were in accordance with 
the previous statements of George Taylor to the défendant Edgar G. Barratt, 
viz.: "That the device, applied to an ordinary boiler plant, would eliminate 
ninety per cent, of the smoke, increase the boiler capacity at least flfty per 
cent., and reduce the cost of fuel at least ten per cent.; that It was flexible in 
its capacities; that it could be readily applied to any boiler; that it was low in 
price, and did not disturb to any extent the opération of the plant whlle it 
was being put in; did not requlre any skilled workman to opéra te it; did not 
require any skilled engineers to erect it, as it was simply a matter of a com- 
bination of piping, that could be made by any sheet-iron worker, and an englne 
which could be set up and connected to any blower, and after it was set up 
would requlre no skilled attention." Eighth. Each and every one of the devices 
referred to by the paroi agreement (save that pf Bryan Bros., at Chicago, 111., 
which device was not fuUy installed, and by agreement and consent of ail 
parties was subsequently abandoned) was constructed under the supervision of 
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the ,E4ainti£f , orof persons approved land suggested by tlie plaintiff, aiul failed 
tOîUieeti tjlï,e ijçfïnirçments thereof, and, after reasonaWe efforts by ail parties 
to iQa^!^;tl(e)san}e,etïective, tlie requîrements vvere aot fxilfilled, and each was 
rejected aii^^^baudoBed. Nintb. That there was no mlsrepresentation, fraud, 
or conceaiinent In prçcuring the contr^çt which was relied upon by the défend- 
ants in entering therein. Tentb. The légal title:to tlie patents wliioli were the 
subject of the contract.in suit was \^ested in M. W. Keene, L. R. Henkle, A. 
F. Hardie, and W, G. Howard, as joint owners when the eontract was signed 
and when the action was commenced (such owners, together with J. T. Howard, 
constituted the stockholders of the plaintiff corporation at its organisation), 
and wa.s not vested in the plaintiff untll May 4, 1898, when such four owners 
exeçuted a conveyance thereof to the plaintiff pending this action. P^leventh. 
Upon the further issues formed by the pleadings as to the invalidity of the 
patents which are the subject-matter;of the instruments sued upon, eithei- for 
want of utility or want of novelty ofithe devices described therein, under 
which testimony was. receiv.ed subject tp objections, no flnding is made and no 
conclusions are stated, for the reasoni'.that the flndings upon the, other issues 
are rega,rded as décisive of the rights of the parties to this action. Twelfth. 
That there is no évidence that the offlcers of the plaintiff had notice, except 
such constructive notice as might arise from the knowledge of Georjje ïaylor, 
their agent, of the existence of the paroi agreement spoken of in the seventh 
fiuding. 

And thereupon the court found the folio wing conclusions of law: First. 
That the instrument set out in the déclaration never hpcame operatlve as the 
eontract of the parties. Second. That the said instrument, if it could be con- 
stnied as belng properly exeçuted and becoming operative as a eontract, was a 
eontract for the purchase of an interest in the patents described therein, as 
distinguished from a mère license to use the patented device. Third. That 
the said instrument, if it could be eonstrued as being properly exeçuted and 
becoming operative as a eontract, was a Texas eontract, and as to its exécu- 
tion wo^ld be controUed by the laws of the state of Texas. Fourth. That 
the plaintiff cannot maintaln Its action for want of title to the patents. Fifth. 
That the défendants are entitled to judgment. Thereupon the plaintiff submit- 
ted a number of flndings of fact and of law, whiçh the court refused to adopt. 

Wm. A. Hamilton, for plaintiff in error. 
J. N. Jewett, for défendants in error. 

Before WOODS and JENKINS, Circuit Judges, and BONN, Dis- 
trict Judge. 

WOODS, Circuit Judge, after stating the case, delivered the opin- 
ion of the court. 

The assignment of errors contains many spécifications which are 
unavailing. They are to the effect that the court erred in its sev- 
eral flndings of fact, in refusing to make flndings requested. in 
flnding màttiS^s of évidence instead of the ultimate facts, and in 
flnding as fact matter of law. The flrst flve spécifications are ob- 
jectionable, [for the reason that they do not set out, as required 
by raie 11 of this court (32 C. C. A. Ixxxviii., 90 Fed. cxlvi.), the 
substance of the évidence referred to, and are unimportant for the 
teasoh that the court either based no flnding on that évidence 
or found in favor of the plaintiff. As pointed oUt in WMght v. 
Bragg, 37 C. C. A. 574, 96 Fed. 729, the only reCognized exception 
to the statutory rulè which in common-law èases tried without a 
j'ury limita the review, on writ of error, to "rulings of the court 
in the progress of the trial," and to the question "of the sufflciency 
of the facts found to support the judgment," is that "a party may 
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insist upon a finding in his favor on the ground that there is a 
total lack of évidence to support a contrary finding, or, if he liave 
the burden of tlie issue, on tlie ground that the évidence in his 
favor is adéquate, unimi)eaclied, and without conllict or uncer- 
tainty." See, also, World's Colunibian Exposition v. Republic of 
France, 38 C. C. A. 483, 96 Fed. G<S7. But, to raise such a ques- 
tion as one of law, the exception or motion mnst be spécifie to 
that effect, distinguishing it from a question of the weight of évi- 
dence. Martinton v. Fairbanks, 112 U. B. 670, 5 Kup. Ct. 321, 28 
L. Ed. 862. If a verdict or finding, whether gênerai or spécial, be 
détective on its face, or on the face of the record, the remedy, it 
is well understood, is a new venire; and so, if matter of law is found 
as matter of fact, the fact not being found, or if evidentiary facts 
are found, and the ultimate fact not found, the remedy must be 
sought by a motion for a venire de novo. It must be remembered, 
however, that silence in a spécial verdict or finding upon any issue 
or question of fact is équivalent to an express finding thereon 
against the party on whom was the burden of proof. If on any 
issue there is a finding of the ultimate fact and also of evidentiary 
facts, the latter will be regarded as surplusage, not aft'ecting the 
validity of the verdict or finding as an entirety. "The one question 
upon a spécial finding or verdict," it was said in Lamson v. Beard, 
36 C. C. A. 56, 65, 94 Fed. 38, "is 'of the sufiiciency of the facts 
found to support the judgment.' In determining that question, 
of course, every relevant and material fact found must be consid- 
ered, and every irrelevant and imraaterial fact rejected, and when 
the fact has been excluded from considération there can remain no 
harm from the error of admitting the évidence by which it was es- 
tablished." By the same principle, when upon a spécial finding 
upon différent issues judgment has been given in favor of the 
défendant, if the finding on one issue is unassailable, no error of 
law or fact in respect to another issue can be deemed harmful. 
Under the statute it is not necessary, and probably was not con- 
templated, that a spécial finding should be foUowed by a statement of 
more than a gênerai légal conclusion that the plaintiiî or the de- 
fendant is entitled to judgment, and probably the mère entry of 
judgment would be enough. To say the least, no statement of a 
légal conclusion, however wrong, can be deemed important, if the 
judgment rendered is right upon the facts found. 

The finding before us contains several propositions, each of 
which, if unassailable on any of the grounds urged, is sufficient to 
support the judgment rendered. They are, in substance, that the 
contract declared on never came into force, because "neither counter- 
signed nor approved" by the officers of the plaintiff; that prior to 
the signing of the contract there was a paroi agreement that it 
should not take effect as a contract unless the défendants should 
be satisfied with the working of devices, constructed according +o 
the patents, then being installed, which on trial failed to work sat- 
isfactorily; and that the légal title to the patents which were the 
subject of the agreement was in four individuals, who were stock- 
holders of the plaintiff corporation, and was not vested in the cor- 

100 F.— 38 
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poratioQ uûtil May 4, 18&8, when, pending this action, the ownere 
exeeuted a cenveyance of the title to the plaintifE. 

Touching the last proposition; the plaintifif in error contends that 
the after-acquired title inured, by force of the contract, to the bene- 
fit of the défendants, and by relation made them owners from the 
date of the exécution of the contract, and therefore liable for a 
failure to perfonn their undertakings. Assuming, without decid- 
ing, that the title acquired by the plaintiflE passed by force of the con- 
tract to the défendants, we cannot agrée that the défendants, while 
not possessed of the title, became liable, by relation, for the failure to 
do things which at the time of the failure they had no légal right to 
do. The doctrine of relation is équitable in its nature, and is in- 
Yoked for the purpose of accomplishing right or defeating wrong, 
but never for the purpose of inflicting injury, by making wrong- 
ful anything which- when done was rightly done. Bragg t. Lam- 
port, 38 C. G. A. 467, 96 Ped. 630; and cases cited. In Felton v. 
Smith, 84 Ind. 485, it was said: "The fiction of relation is allowed 
force when equity requires that the last of a séries of acts shall 
be carried back to the flrstor original act, for the purpose of shut- 
ting out intervening claims. In no case is it allowed force where 
the party insisting upon it is endeavoring to secure an unconsciona- 
ble resuit." The contract between thèse parties, Whether called 
a grant or an' assignment, did not transfer to thè défendants the 
title or any présent inteitest in the patents. The plaintlff had no 
title or intetestto dispose ol Patent rights and the title thereto 
are intangible; afid can be transferred only by an instrument in 
writing exeeuted by the owner^ The défendants, as the linding 
shows, were gi*en possession ofnothing ùnder the contract, and in 
no way derived beneût from it. They constructed pO devices un- 
der the patents. To applythei doctrine of relation to the extent 
insisted upon iroùld be palpably and grossly un just. i It has of ten 
been and maiy well be invoked against one whp ha» had the pos- 
session and en jbjred the ad vantages of possession of property un- 
der the grant of ©ne who had nbt, but afterwards lacquired, titlé, but 
itîmaynot Beinvbked for the purpose of creating iiability against 
6ne Who has n®t hàd and by no ip®Bsibility can receive a corresponding 
beneflt, which can be regarded as aiOfordinga subètàhtial considéra- 
tion, within the meaning of; the contract or grant, for the Iiability 
sought to be enforcéd. The foUoWing authorities hâve been cited, but 
noné of them Support the présent contention : Bawle, Cov. § 252; 
GOlè V. BaymonSa, 9 Gray, 2il7; Cornell v. Jackson, 8 Gush. 506; 
Marsh V. Scott, 125 111. 114, 16 ilST. E. 863; King y; Gilson, 32 111. 
348; Cottoii V. Ward, 3 T. B; Mon. 805; Reese \^i Smith, 12 Mo. 

Whether the évidence justifled the finding that the contract was 
delivèred conditionally we do not consider. To show thé competency 
of Hie évidence, référence has been made to Butke'v.'Dulaney, 153 
U.S.228, 14Sup.Gt. 8lp,38Ij.M.e98. ; . 

The fact that thë contract, aftér passing ont of the possession of 
the oflBcerâ of the plaintifE, was materially altered, and: in its final 
«hape was never countersigned and approved, as required by its 
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terras, is admitted; but, to quote the brief: "The plaintiff main- 
tains that this provision for the countersigning and approving was 
left in the contract by merest négligence; that it was nullified by a 
later clause in the contract; that it is inconsistent with the conduet 
of the parties, and was uever intended to be observed by either of 
them." There is no such inconsistency between the two clauses 
referred to as to justify the contention that one was nulliiied by 
the other. But for the altération afterwards made, the original 
signing of tlie contract by the offlcers of the corporation would per- 
haps hâve been enough, but in its final shape the contract was 
never signed by or for the plaintiff, nor "countersigned and ap- 
proved," as required, and, if there was good reason for disregard- 
ing the explicit provision on the subject, it was outside of the in- 
strument itself, and the plaintiff should hâve proved it. As origi- 
nally prepared and signed by the oflficers of the corporation, the con- 
tract was in terms "subject to the approval of George Taylor," but 
that did not clothe him with power to make an essentially différent or 
new contract, which should be binding, though not "coantersigned 
and approved." Whether the provision for countersigning and ap- 
proval was left in the agreement by négligence, and whether it is 
inconsistent with the conduet of the parties and was never intended 
to be observed, are questions of fact, which, if originally open to 
inquiry, are concluded by the finding. The judgment below is af- 
flrmed. 



ST. LOUIS PAPER-BOX CO. v. J. O. HUBINGER BROS. CO. 

(Circuit Court of Appeals, Eighth Circuit Febmary 23, 1900.) 

No. 1,S04. 

1. Appeal and Erkor— Eppect op Verdict on Appeal. 

As to the Issues of fact submitted to a jury on the trial of a cause in 
the circuit court, the verdict of the jury is conclusive on appeal. 

S. Sales— Construction op Contract— Nohperpormance by Vendor — Rem- 
EDT DP Bdybh, 

A contract for the sale of 5,000,000 starch cartons provided that, if 
the vendee shonld "receive some that are not up to sample herewith at- 
tached," he should return them to the vendor, who would replace them. 
The vendor's first shipment was one of 54,000, which the vendee whoUy 
rejected as not according to sample, and upon the vendor declaring that 
they -were according to the contract, and that he would not take them 
back, the vendee put them in storage, subject to the vendor's orders, and 
caneeled the contract. Held, that the word "some," as used in the con- 
tract, meant a small or inconsiderable number, and that the court prop- 
erly instructed the jury, in an action by the vendor for a breach of the 
contract, that, if the number of détective cartons went so far beyond what 
was properly within the commonly accepted meanlng of the term "some," 
it was not the duty of the défendant to return them for replacement 

8. Bamb— Evidence. 

Wltnésses who worked in def endant's starch factory, and were f amiliar 
with the construction and use of starch cartons, werê properly pérfiait- 
ted to compare the cartons shipped by the plaintiff with the sample at- 
tachée to the contract, and point out to the jury the différences and 
varions àlleged def ects In piaintiff's cartons. Whether the cartons had 
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undergone a pliante for the "worse while in storage, sa that they eould 
not fàirly be cqmpared, was a (Question of fact to be detèfmined by the 
jury Uilder the évidence. : v ; 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

The St. Louis Pàper-Box Company, the plaintifC in error, Is a Missouri 
corporation engaged in the business: of manufacturing cartons. The J. C. 
Hublnger Bros. Company^ the défendant In error, Is an lowa corporation 
engaged in the manufacture of starcli, at Keokuli, in that. state. The starch 
is piit up for sale in cartons. The parties entered into the following contract: 

"St. Louis, Mo., January 12, 1897. 

".L C. Hublnger Brothers Company, Kéolculi, lowa — Gentlemen: We will 
fûrnish you with three (3) millions of large starch cartons and two (2) millions 
of the médium size, as per signed saBttples herewlth attaehëd, at $1.65 and 
jpi.33 per M-. respectively. Prlnted ; in black and good red ink, as per signed 
samples, and on the same quality of stock as per samples. The color of stock 
to be as near the color of stock in samples as possible; that is, will be wltbln 
tlie range of colors as per 'color' samples we herewith attach. Thèse prices 
are f. o. b. St. Louis, MO. We to hâve thirty days' notice before starting to 
ship. Pelivery of the above quantity tobe made in twelve months, or sooner, 
if you 80 désire, but not to exceed 700 M. cartons per month. 

"Terms: Thirty days, or 2°/^ off for cash in ten days from date of ship- 
m'ent. No charge for crating,packing;-' or cartage. 

"It is our Intention to supply you With sueh goods that you will hâve no 
cause to complain of . In case, however, you should reeeive some that are not 
up to samples herewith attached, you to return same to us, and we will re- 
place them. 

"KespectfuUy, St. Louis Paper-Box Company, 

"Per Oscar H. Vieths, Près." 

, "Keokuk, Jan. 

"Accepted: J.C. Hublnger Bros. Co., 

I "By J. C. Hubinger, ppest." 

The St. Louis Paper-Box Company brought suit in the court below against 
the J. C. Hubinger Bros. Company to récover damages for an alleged breach 
of this contract, averring in its eompiaint: "That, in compliance with said 
contract, and relying upon sanle, plalntllï did, at large expense and labôr, 
undertake said work of supplying the boxes or cartons as by the terms and 
conditions of- the contract required, and did manufacture under said contract, 
and in acçqrdance with the terms thereof of the sale and purchase by de- 
fendant, a large quantity of same, but the défendant, in utter disregard of 
its contract, and the terms and conditions thereof, refused to reçoive said 
boxes or cartons, and deçliued to pay for same, or carry out the terms of 
said contract, although plaintifC, in fuliillment of its contract, shipped large 
quanti ties to défendant under said contract." 

For answer the défendant alleged, in substance: That the plaintilï was 
the flrst to commit a breach of the contract. That the flrst shipment of car- 
tons, numbering about 54,000, were not up to the sample. That the paper 
out of which they were made was inferior, and their construction so im- 
perfect and defective as to render them worthless for starch cartons. That 
défendant at once notified the plaintitï of this fact by letter, of which the 
following is a copy: 

"Keokuk, lowa, April 24th, 1897. 

"St. Louis Paper-Box Co., St. Louis, Mo. — Gentlemen: We conflrm our 
message of to-day, reading as follows: 'Boxes are not satisfactory. Coun- 
terpiand order.' We flnd, upon investigation, that the boxes you shipped us 
are not fit to use, and you had better send one of your men hère at your own 
expense to look after the matter. We hâve neither the time nor money to 
waste on the goods you hâve sent us. It is very strange that your men 
should use such poor judgment in material and work as you bave done on our 
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boxes. ïlie contract calls for flrst-class work and material, aud, if you can- 
not stand up to tlie agreeinent, we do not want your boxes, or anything to 
do with your flrm. Kindly investigate this matter, and oblige, 

"Yours tnily, J. C. Hubinger Bros. Co." 

Tliat an agent of the plaintiff visited Keokuk, when the défendant offered 
to sliip tiie wortliless cartons back to the plaintiff, and let them be replaeed 
by cartons snch as the contract ealled for, but that the plaintiiï elaimed the 
caJ'tons it had sliipped in material and construction were such as the con- 
tract calIed for, and refused to take them back, and thereupon the défendant 
notitied the plaintiff the cartons would be stored subjeet to its order, and that 
the contract was canceled. The jury found the issues in favor of the défend- 
ant, and there was judgment accordingly, whereupon the plaintiff sued eut 
this writ of error. 

Hiram J. Grover and A. J. McCrary, for plaiiriiff in error. 
John E. Craig and James C. Davis, for défendant in error. 

Bef ore CALDWELL and THAYER, Circuit Judges, and EOGERS, 
District Judge. 

CALDWELL, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The gravaraen of the complaint was that the plaintiff, in compli- 
ance with the contract, manufactured a large quantitj of cartons, 
and shipped them to the défendant, "'but the défendant, in utter dis- 
regard of its contract and the terms and conditions thereof, refused 
to receive" them. The answer denied that tlie cartons complied with 
the contract, and averred that they "were absolutely worthless," and 
could not be used ; and that the défendant offered to return them, and 
the plaintiff refused to receive them, whereupon the défendant noti- 
fied the plaintiff they were in its storehouse, subjeet to the plaintiff's 
order. In a word, the plaintiff elaimed the cartons sliipped complied 
with the contract, and that the défendant was bound to retain and 
pay for them. On the other hand, the défendant elaimed tliey did not 
comply with the contract, and that it was not bound to retain and pay 
for them. This was the sharply-deflned issue, — the storm center in 
the case. When the plaintiff insisted the cartons complied with the 
contract, and declared it would not receive them back, the défendant 
was justifled, if they did not comply with the contract, in storing 
them as it did, subjeet to the plaintiff's order. The défendant was 
not required to ship the cartons back to the plaintiff in the face of 
its déclaration that it would not receive them. Moreover, the con- 
tract did not require the défendant to return a shipment of boxes 
the whole or greater part of which were détective. And, if the plain- 
tiff elaimed the shipment of cartons complied with the contract, and 
a large part of them were détective, and fell below the contract 
standard, the défendant had a right to cancel the contract, and store 
the cartons subjeet to the plaintiff's order. When it was developed 
that there was an irreconcilable différence between the parties as to 
the quality of cartons ealled for by the contract, it would hâve been 
a vain thing for the plaintiff to make and ship cartons which the de- 
fendant would not receive. There was then nothing left for the 
parties to do but to appeal to a court for a judicial détermination of 
the question whether the cartons shipped complied with the contract, 
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and werç suçh as tlie défendant pught to hà^ve received. Each party 
staked its case npon this issue, afld the plairitjfflost. This, as well 
as ail other issues of fact,.are foreclosed by the verdict of the jury. 

But it is earnestly contended bjitlie learnpd counsel for the plain- 
tifif in errer that the court exTed in its interprétation of this clause of 
thecontract, namely: - 

"It Is, our intéflitlon to supply you is'ith sucli goods that you will hâve no 
cause to complaln cf. In case, Eowèver, you should receive some that are 
not up to sâmples herewith attache^, yoU ^9 return same to us, and wè will 
r^plac^e them." ' 

The court told the jury that: 

"This sentence obllgates the défendant cpmpany Ijo retum to the plaintiflC 
Company such cartons, and it the» beeoiqes the pl^intiff company's right and 
duty and obligation to replace them wtth dtber oioes; that is, in case some 
of thé; gflods sent are not upito >the samples attached. It becomes necessary, 
then, to décide upon what is meant by the vrord 'some.' Suppose every box 
or carton of the 54,000 which were delivered had been détective, would there 
be on the défendant the duty to return the entire shlpment to plaintiff, that 
it mlght, replace ail of said sWpmentV Manifestljf, If one, or merely a few, 
were détective, instead of the entire amount, jpr if there should be ten, or 
flfteeDi or fifty détective, It ,would be the duty of the défendant to retum 
thstà' to' thè plaintiff, so that tljëy inight^bé replaced. But suppose, as is con- 
tended by the défendant, although ■ denied by the plaintiff, that nearly ail, 
or by ifar the larger amount, ofi:the 54,000 are détective, is the défendant 
boundtq return them to the pIaJï)iJ:ifEÎ How far is this to be applied? As I 
undf r^tftftd the term 'some,' it does notmean ail, or substantially ail. If I 
hâve ydùr permission to take solne applës' from éi bâsket, you would not expect 
to learn'that I had taken ail, or substantially ail, of them. I might take one 
eut ofitbe basket, and you wouMiniïtordinarilyUnBerstand It to be some 
(yet It migl^t be accepted as being some); but, If I were to take a half dozen, 
I certalnly would , hâve taken some. j"© what, in ordinary language, the 
term 'Somë* will apply or will nftt àpply, and what its commonly accepted 
meanlng is, I will not Undertake to aceurately dêflne to you. You, gentlemen, 
are famlliar with the language uaed In ordinary everyday life, and I can only 
say to you, in my judgment, thi^tiithe word 'some,';£is used in this case, does 
not mean ail, or çractically ail, /^ub,stantially ail. but means a much lesser 
portion. I shall not undertake tb déflûe speeiflcally the portion. If there 
were cartons— some eartons-^not UP' to the Sarriplês as f umished by the plain- 
tiff, it would be the duty of the défendant to return them to thé plaintiff at 
St. Louis,, and the duty the» would be upon the plaintiff to replace them; 
but, if the number of détective cartons manifestly went so far beyond that 
it was not properly withln thé comntônly accepted meaning of the term 
'some,' it Wàs not the duty thén of the défendant to riSturn them for replace- 
mentt bècause that did not corne within its obligation on that point." 

The plaintiff pref erred a requëfet, for the f ollowing instruction : 

"Under that contract, plaintiff was to construct five million paper boxes, 
called 'eaitons,' of a certain quality' and size, at pricés stipulated in the con- 
tract If there were any défects fouûd, the contract tequired the défendant 
to retarn them to St. Louis, and plaintiff was requlred to replace them by 
cartons ;Xi,oil; def ective." 

Exèeption was taken to thé giving of that part «f the charge of thé 
court âboVè set oUt, ahd to thfe tefusal of tbe court to charge aâ 
reqtféstëd.'- •■ ' '■ ■ '<>' "'• • 

THe'Vdl'â <'some"' in the coiinection în whidît it is useô îû this con- 
tract nleâiis a small oi* incote^idel-aWe miifiber. The définition of 
the %^ttrd in thé Oentury Dietionarj' is : "Aj Cectain indefinite or inde- 
t^t*Mitiàte quantity orpartof /iiloré orlesâ; oftjén'so osëd as todenote 
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a small quantity or deflciency." It is in this latter sensé that it is 
used in this contract. The définition in Worcester's Dictionary is: 
"Denoting a certain but indeterminate number of, more or less as to 
pumber;" and this définition is supported and illustrated by a text 
from the Book: "And when he sowed, some seeds fell by the way- 
side, and the fowls came and devoured theni." Matt. xiii. 4. As used 
in this contract, "some" raust receire the sarne relative définition that 
the words "about" or "more or less" receive in commercial contracts 
where the engagement is to fumish "about" a given number or quan- 
tity of articles, or to -furnish a given number or quantity of articles 
"more or less." It is well settled that the addition of the qualifying 
words "about," "more or less," and the like, in such contracts, "is 
only for the purpose' of providing against accidentai variations aris- 
ing from slight and unimportant excesses or deflciencies in number, 
measure, or weight." Brawley v. U. S., 96 U. S. 168, 171, 172, 24 
L. Ed. 622; Norrington v. Wright, 115 U. S. 188, 204, 6 Sup. Ct. 12, 
29 L. Ed. 366; U. S. v. Fine Kiver Logging & Improvement Co., 61 
U. S. App. 69, 80, 32 C. C. A. 406, 89 Fed. 907. In Norrington v. 
Wright, supra, the contract M'sls for the shipment of iron "at the rate 
of about 1,000 tons per month, beginning E'ebruary, 1880, but whole 
contract to be shipped before August 1, 1880," and the court said: 

"Thèse words are not satisfied by shipping one-sixth part of the 5,000 tons, 
or about 833 tons, in each of the six months which begin with February and 
end with July. But they require about 1,000 tons to be shipped in each of the 
flive months from February to June, inclusive, and allow no more thaa slight 
and unimportant deflciencies in the shipment durlng those months to be made 
up in the month of July." 

The court did not err in its instruction to the jury, or in refusing 
the plaintifÊ's request. The latter was too gênerai and indefinite to 
be any guide to the jury, and, as we hâve seen, did not express the cor- 
rect nile. The contract did not contemplate the return of an entire 
shipment of cartons numbering many thousands, and still less so 
when the plaintiiï was asserting that alï of the cartons were such as 
the contract called for, and the défendant was asserting that ail of 
them were defective. Standing in this attitude towards each other, 
the contract was necessarily terminated. The défendant took the 
hazard of supporting its contention that the boxes were not up to 
the sample. It chanced it, and won on that issue before the jurj\ 

The court, over the .objection of the plaintiff, permitted witnesses 
who worked in the defendant's starch factory, and were familiar 
with the construction and use of starch cartons, to compare the car- 
tons shipped by the plaintifE with the sample attached to the contract, 
and point eut to the jury the différences and varions alleged defetîts 
and imperfections in the plaintiff 's cartons. There was no error in this 
ruling of the court, especially so in view of the fact that the witnesses 
were familiar with the construction and use of cartons. The cartons 
produced and compared with the sample were a part of those shipped 
by the.plaintiff to the défendant, and which had been stored in defend- 
ant's cellar from the date of their receipt by the défendant, and it 
was objected that they had in that time undergone a change for the 
worse, and that the comparison was unfair for that reason. Whether 
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IJie cartons had or had not undergOne a change was a. question of fact 
for the considération of tlie jury to be deterniined upon a eonsidera- 
tion;of the évidence. The judgmentof thé circuit court is afflrmed. 



, • STIBNBMAN v. SMITH et al. 

(Circuit Court ot Appeals, Eiglith Circuit. February 23, 1900.) 
:•:-, No. 1,244. ■ 

1. Pa'ctoks— Conversion— Evidence. 

lii an action against a commission mercliiint for tbe proceeds of prod- 
uee sold by liim and not accounted for, évidence tliat, several weeks 
after défendant claimefl to iiave disposed of ail apples received from 
plaintiffg, a large quantity were seen in liis cellar, wliicli not only eorre- 
sponcied.in species with those shipped by the consignors, but were packed 
in barrels on wbieli their initiais were stampetl. aud tliat they were theu 
wbrth a priée named per barrel, was properly admitted, as tending to 
show that défendant had a considérable quantity of the apples In bis pos- 
session some weeks after he claimed to hâve sold tbem ail and to bave 
accounted for the proceeds, and tbat tbe fruit was even tben in good 
condition, and worth as mucb as was clilmed by plaintifCs. 

2. Samb — Cake of Goods— Evidence. 

Défendant having introduced évidence that the apples consigned to him 
were of poor quality and had not been properly packed by the shippers, 
and tbat by reason of thèse faets they had to be rehandled and sorted 
before they were placed on the market, It was proper to admit déposi- 
tions of wltnesses, in rebuttal, tending to show that the apples were of 
fine grade and quality, had been well and skillfully packed before sbip- 
ment, in good barrels, and that, being so packed and in fine condition, 
they would not be apt to siistain injury by transportation. 

8. Intbbnal Revenue Law— Stamp Tax— Cbktipicaïe dp Notart to Uepo- 

SITION. 

A notary public when engaged in taking dépositions to be used as évi- 
dence ; JSefore some Judicial tribunal being a judieial offlcer, the certificate 
authénticating his officiai acts as such offlcer is not within Internai Reve- 
nue Act june 13, 1898 {30 Stat. 453, 460, c. 448) Scbedule A, requiring a 
10-oent stamp to be afflxed on a "certiflcate of any description required 
by law; not otherwise speplfled jn this act." 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Edward Lees (M. B. Webber, on the brief), for plaintifï in error. 
John M. Rees, for défendants in error. 

Before a^ilDWIlLL, SANBOKN, and THAYEtl, Circuit Judges, 

THAYBR, Circuit Judge. Levi J. Smith and George T. Mortland, 
the defendaùts in error, who are co-partners under the name of L. 
J. Smith & Go., and several other persons, in the fall of the year 
1897 consigned to Jacob Stirneman, the plaintiff in error, about 3,735 
barrels of apples of various kinds, to be sold by him on commission ; 
the proceeds to be duly accounted for when sold. Stirneman was at 
the time a commission merchant residing and doing business at 
VVinona, Minn., to which place the apples were consigned. ïhe con- 
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Rignors appear to hâve beeu résidents of Calhoun county, HL, where 
tlie fruit was grown, and from wlience it vvas sliipped to Winona. 
Tlie proceeds received from the sliipment not proving satisfactory, 
tiie several consignors otiier tlian L. J. Kniith & Co. assigned their 
daims to the latter flrm, wliicli tliereupon brought an action against 
Htirneman to recover from him the total sum claimed to be due to 
the several consignées. The complaint was se drawn as to permit 
of a recovery on either one of two théories: First, on the ground 
that the consignée had been négligent in the performance of his 
duty to his principals, by reason of which fact he had neither ob- 
tained for the apples what they were reasonably worth in the mar- 
ket, nor what might hâve been obtained for them by the exercise of 
l)roper diligence on his part; and, second, on the ground that the 
consignée had not accounted to his principals for ail the money which 
he had actually received for the apples, by reason of which fact he 
was still indebted to them in a large sum, amounting to something 
more than $5,000. The défendant below replied to the complaint 
by alleging, in substance, that on the receipt of the apples in ques- 
tion it had been found necessary to rehandle and repack nearly 000 
barrels thereof ; that many of the apples, when repacked, were found 
to be rotten and unflt for the market; that he had incurred large ex- 
penses in repacking the fruit, and had then sold it to the best ad- 
vantage; and that, after paying such expenses and freight bills and 
his own commission, he had fully and honestly accounted to his 
principals for the balance in his hands. The case appears to hâve 
been tried to a jury upon both of the théories above outlined; result- 
ing, after the introduction of much conflicting testimonj"^, in a judg- 
ment for the plaintitfs below in the sum of $2,470.15. 

It is first assigned for error that in the course of the trial the court 
erroneously permitted a witness for the plaintiffs to testify, in sub- 
stance, that on March 2, 1898, he went into the cellar underneath 
the defendant's place of business in Winona, and there saw a large 
quantity of apples which not only corresponded in species with those 
that had been shipped to him by the several consignors, but were 
packed in barrels on which the names or the initiais of two of the 
consignors had been stenciled, and that the fruit was then in good 
condition, and was worth from ^i to $3.75 per barrel. It is said that 
the admission of this testimony was improper, because the incident 
occurred several weeks after the défendant below claimed to hâve 
disposed of ail of the apples that had been shipped to him, and 
that the identilication of the fruit as a part of that which had been 
received by him from the several consignors was incomplète. We 
are unable, however, to attach any importance to this suggestion. 
The testimony in question had a marked tendency to show that the 
défendant had a considérable quantity of the apples in his posses- 
sion some weeks after he claimed to hâve sold ail of them and to 
hâve accounted for the proceeds, and that the fruit was even then 
in good condition, and worth fully as much as the plaintiffs claimed 
that it was worth. If the testimony in question had been rejected 
the trial court would hâve committed a i^alpable error. 
, It is next insisted that the trial court erred in admitting in evi- 
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deflce certain def>ositions as rebuttal testimony. It is claimed that 
the dépositionis were inadmissible for tworeasons: First, because 
the évidence therein contained sh'ould hâve been offered in chief, 
âad wàs'lïdt dompètent as rebuttal testimony; and, second, because 
the notarial certiflcate authenticâting the dépositions was not 
stàmped pursuant to law. 

The flrst of thèse objections ' ïS clearly without merit. The dé- 
fendant below had introduced evMënce tending to shO'vV that, when 
the barrels contairiing the appleà iil controversy were opened in 
Winonà, it was foùnd that the fruit was in great part of poor quality, 
and had nbt been properly packéd by the shippers, and that by rea- 
son Of sûch facts the âpples had to be Pehandled and sorted before 
they were placed on the market. The dépositions in question were 
taken in Oalhoiïn couhty, 111., and contained eyidence tending to show 
that the apples in question wece of iine grade' and' quality; that 
the îiniit crop in that cbunty dttHilg the seasoù of 1897 was of an 
excellèiit character; tliat the âp^iies had been wéll and skillfully 
pâclvèd before shipment, in good barrels; and that, being so packed 
anâ in fiiie condition, they would' ndt be apt to ^stain injury by 
transjxji^tation from the place of shipment to Winona. 'We enter- 
taih ïiô ddiibt, therefore,' that the proof contained in the dépositions 
WSts compétent, and that'lt was Intirôduced at the'rîght time to rebut 
the eTidènce which the défendant h£id introduced. 

A ïnorë important inquiry is whether, under Sèhedule A of the ré- 
cent retenue act of Jullë l3, 1898 (30 Stat. 455, 460, c. 448), the no- 
tai*y befbrè whôm the déposition^' wêre taken waS required to afflx 
to his certiflcate a 10-cent revenue stamp. One clause of Schedule 
A requires a 10-cent stâmp to be affixed on a ^'certiflcate of any de- 
scription required by làw îlot ottierwise Specifled in this act"; and 
notarial certiflcates, sùcTi as the one involved in the présent case, 
are nbt referred to by aiiy other provision of the act. Section 14 
of saiid act déclares "that hèreafter no instrument^ paper or docu- 
ment required by law tb be stampèd which has been signed or isSued 
without being duly stamped, or with a defldient stamp, nor any copy 
thereof , shall be recorded or admitted or nsed as évidence in any 
court Untiï a légal stamp or stamps denoting the amount of tax shall 
hâve been afilxed thereto as prescribed by law. * * *" Section 
15 of the act makes it unlawful "to record or régister any instru- 
ment, papèr or document required by law to be stamped, unless a 
stamp or stamps of the proper ainount shall hâve been afiixed and 
cancelled in llie manner prescribed by law/' and further provides 
that "thé record, registry or traiisfer of any sùch instruments upon 
which the proper stamp or stamps àforesaid shall not hâve been af- 
flxed and cancelled, as aforesaid, shall not be ùsed in évidence." 
Section 17 bf the act déclares "that ail bonds, debentures or cer- 
tiflcates of indebtedness issued by the officers of the United States 
government, or by the officers of any State, county, town, municipal 
corporation, or other coitporation exercising the taxing power shall 
be and are hereby exempt from the stamp taxes required by this 
act: provided, that it is the intent hereby to exempt from the stamp 
taxes imposed by this act such state, county, town, or other mu- 
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nkipal corporations in the exercise only of functions strictly belong- 
iug to them in their ordinary governmental taxing or municipal 
capacity. * * *" In the proviso last quoted is found an explicit 
déclaration on the part of congress that it was not its purpose to 
impose a stamp tax on any instruments or documents which might 
at any time be executed for or in behalf of a state, county, town, 
or other municipal corporation, to enable it to pei'form its ordinary 
governmental or municipal functions ; and, if there had been no such 
a déclaration, the same resuit would doubtless hâve been reached 
by judicial construction. In the absence of a deflnite expression on 
that subject, it would hâve been inferred, we think, that congress 
intended to exempt from taxation ail the instrumentalities that a 
state or any of its municipal subdivisions might tind it expédient 
to employ in the discharge of their ordinary governmental functions, 
;md that its purpose was to impose stamp taxes on those instru- 
ments only which hâve their origin in the private transactions of 
individuals and corporations, or to such instruments and writings 
as are executed mainly for their benefit, rather than for the benefit 
of the public. Carj)enter v. Snelling, 97 Mass. 452, 458; Green v. 
Holway, 101 Mass. 243; Knox t. Rossi (Nev.) 57 Pac. 179, and cases 
there cited. A notary public, when engagea in taking dépositions to 
be nsed as évidence before some judicial tribunal, is a judicial offlcer; 
liis duty being to assist the court under whose commission he acts in 
administering justice. While employed in such work, a notary can- 
not be regarded as the agent of the person or persons in whose behalf 
tlie testimony happens to be taken; but his duties are of an officiai 
nature, and in most respects analogous to those of a référée or an 
(examiner or a master in chancery, whose functions are clearly judicial. 
Moreover, dépositions which are taken before a notary or other in- 
forior magi strate in a pending case are neither private papers nor 
j>rivate property, since they must be returned into court and lodged 
with the clerk, there to remain permanently as a part of the proceed- 
ings in the cause. We are of opinion, therefore, that the certiflcate 
oi' a notary, under his hand and seal, authenticating his oiïicial acts 
wîiile serving in the capacity aforesaid, does not fall within the pro- 
visions of the récent internai revenue act, but that such a certiflcate 
is exempt from taxation, for the reason that while so engaged a 
notary is performing public duties devbived upon him by law, which 
;ire intimately connected with the administration of justice. The 
same conclusion was reached with respect to such certiflcates under 
tlie internai revenue act of June 30, 1864. Schedule B of that act (13 
fîtat. 223, 299, c. 173), after enumeratiug several kinds of certiflcates 
to which internai revenue stamps should be afiixed, further provided 
in gênerai terms that an internai revenue stamp of flve cents should 
l»e affixed to a "certiflcate of any other description than those speci- 
fied." It was held, however, that the gênerai language employed 
jn that act did not require a revenue stamp to be affixed to a notarial 
certiflcate authenticating dépositions, because they were légal docu- 
ments, and constituted a part of a légal proceeding. Prather v. 
Pritchard, 26 Ind. 65, 70. See, also, Oardell v. Bridge, 9 Allen, 355, 
337. As there are no other questions presented by the secord, to 
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which onr attention bas been invited by the assignment ot errors, 
which seem to require spécial notice, the judgment of the lower court 
wilibeafflrmed. 



EIDELITY & CASUALTY CO. OF NEW YORK v. PHŒNIX MFG. CO. 

(Circuit Court of Appeals, Seventti Circuit. Marcli 22, 1900.) 

No. 545. 

1. Indemmty Insurance— Construction of Policy— Submission to .TurY. 
:, -Défendant issued a policy by whicli it aigreed to indemnlfy plaintlffi, a 
mamitaeturing eoncern, agalnst losses from liability for damages on ac- 
count of injuries to employés whose wages were ineluded in its pay roi], 
the premium being based on the total amount of its pay roU for the year. 
Plalntlff was at the timè engaged in foundry work, the building, repairing, 
and setting up of engines and other machinery, maldng store, ofllce. and 
church furnlture and fixtures, and erecting buildings, wholly or partly of 
wopd, under contract, the latter in some cases including the tearing down 
of old buildings to be ;replaced. It was understood by the parties that 
the intention was to cover by the policy the employés engaged in ail 
branches: of its work. The application, which was tilled up by defendaut's 
gênerai agent, described plaintififs business as "manufacturers and erect- 
ors o£ machinery, show cases, and office fixtures, and gênerai woodwork." 
Certa|in carpenters employed by plaintiff, whose wages were ineluded in 
its gênerai pay roU, wére injuréd while engaged in tearing down an old 
building preparatory to the érection of a new one on its site. Hvld, in an 
action on the policy to recQver for losses incurred by reason of such in- 
jury.that it was eot error to submit to the Jury the question whether such 
damages were within the scope of the policy, and whether the terni "gên- 
erai woodwork," as eommonly understood, or as agreed upon by the par- 
ties, covered the work In which the men were engaged when injured. 

a. 8aME— SUIT ON POMCY— EtIDBNCE. 

la such suit, évidence that an excess premium was pald on the policy 
some time after the injury on account of the pay roll, which ineluded the 
wages bf the employés ihjured, being larger than estimated when the 
adTanèe premium was pàid, was admissible as showing what was recog- 
nized by the pai'tles as constltuting the pay roll, by which the premiums 
and Insurance were to be measiu'ed, 

In Errcir.to the Circuit Court of the United States for the Western 
District of Wisconsin. 

The action in the court below was by the défendant in error agalnst the 
plaintiff In error to recover upon a policy of accident Insurance. The policy 
in question indemnlfled the défendant in error against losses from liability for 
damages on account of bodily injuries, fatal or otherwise, accideutally suffiered 
by any employé or employés of the assured while on duty at the places and in 
the occupations mentloned in the application for this policy. and wliose wages 
are ineluded in the pay roll, as stated in paragraph 7 thereof. Paragraph 
7 of the policy provlded that: "ïhe premium is based on the wages to be 
expended by the assured durlng the period of this policy. If the wages actually 
paid exceed the sum stated m the application, the assured shall pay the addi- 
tional premium eaxned; if less than the sum stated, the company wlll return 
to the assured a pro rata part of the premium, less twenty-flve per cent, for 
eXpenses." i'àïagràph 4 of the application referred to reads as followa; 
"Trade or business: Manufacturers and erectors of machinery, show cases, 
and office fixtures, and gênerai woodwork." Paragraph 17 of the application 
related to the number of employés, and their occupation, the estimated wages 
ineluded in the pay. roll, and the places where employed; and contaiued the 
following answer: "Estimated average (number of men): Sixty to one hun- 
dred and seventy-five. Description of occupation: Machiné hands, carpenters. 
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louudry men, laborers. fltters, varnishers, engineer, flreman, watchman, team- 
steis, etc. Estimated average anmial wages: Thirty-five thousand dollars. 
ïistimated expenditure for wages for tlie year: ïhirty-live thousand dollars. 
Places at whlch workmen to whom wages paid are employed: Eau Claire, 
Wisconsln, and whevever Insured hâve contracts." Evidence at the trial, 
whoUy uncontradicted, tended to show that the business of the défendant In 
error at the time the policy was taken eut and previously eonsisted of the 
doing of ail klnds of work usually performed in foundries where brass and 
iron eastings are made; the manufacture of sawmill work, steam engines, and 
the gênerai repairing of machinery; the building of new machinery; the mak- 
ing of spécial machinery to order, outside of its gênerai line of sawmill 
machinery and engines; the manufacture of store tixtures, otîlce fixtures, show 
cases, church furniture; the construction of buildings of varions kinds, made 
whoUy or in part of wood; the tearing dovvn of buildings preparatory to re- 
construction; the laying of sidewalks, building of porches, etc. ïhere was évi- 
dence, also, whoUy uncontradicted, that at the time the application was entered 
into the défendant in error had under construction a mill building at Green 
Bay, in performance of a gênerai contract to crect such building, and put into 
it the necessary mill machinery. ïhe évidence submitted at the trial showed 
that the employés injured, and on account of whose injuries the suit was 
brought, were, in fact, at the time of their injury, employed by the défendant 
In error to tear down a building constructed of brick, stone, iron, and wood, 
preparatory to the érection of another; that at the time of the accident the 
employés injured were engaged in tearing out the woodwork itself, and part 
of the stone and iron construction; that this work of tearing down was in 
performance of a contract whereby the défendant in error had engaged to tear 
down the old structure, and replace in its stead a business building in Eau 
Claire, Wis., including ail the excavation and mason work, plastering, carpenter 
work, rooflng and glazing, and to furnish ail other materials of every kind, 
labor, scafCoiding, and cartage, for the fuli completion of said business house 
accorded to the drawings, plans, etc. The contract of inderanity was eutered 
into on the part of défendant in error by C. B. Daniels, its gênerai manager, 
and on the part of the plaintiff in error by J. H. Petterbridge, its local agent, 
and William Meyst, residing at Milwaukee, and state agent for the plaintiff in 
error. Meyst, aniong other things, testifled that he traveled in the capacity 
of such State agent, to appoint agents, and also to write Insurance; tliat he 
saw Daniels probably nine times during the year previous to the taking out of 
the policy; that his purpose was to induce Daniels to take eniployers' liability 
Insurance, which the plaintiflf in error was tlien earrying wîth a great many 
faetories; that at the time the application was taken, or on previous occasions, 
Daniels had told him what the défendant in error's varions kinds of business 
were, including an occasional contract for the érection of buildings. On the 
trial of the case in the circuit court there was évidence tending to show that 
Daniels, at the time the policy was written, told Meyst and Petterbridge that 
their business included the reconstruction and overhauling of buildings, and 
the tearing down and rebuilding of buildings. This évidence was, to some 
extent, contradicted. The évidence submitted at the trial, taken as a whole, 
tended to show that the answers in the application relating to the occupation 
and pay roll of the employés were meant by Daniels to include the occupations 
in which the men injured were engaged; that the purpose was to Insure against 
liability for accident to any and ail of the défendant in error's employés; and 
that, in fact, the pay roll included the employés on account of whose Injuries 
the suit was brought. The évidence also tended to show that on February 
20, 1897, subséquent to the accident, which occurred August 17, 1896, the 
défendant in error paid to the plaintiff in error the sum of $42.91 on account. 
of excess of the pay roll of the défendant in error during the preceding year 
over the estimated sum of $35,000; that this payment was in pursuance of 
clause 7 of the policy; and that the pay roll, as thus increased, included every 
employé of the défendant in error during the year 1890. On the trial of the 
case the court admitted évidence tending to show the gênerai business of the 
défendant in error; also évidence tending to show that the phrase "gênerai 
woodwork," employed in paragraph 4 of the application, had a well-defined 
meaning, including the woodwork for any building or structure from the ground 
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upj and laeltidlng also the orerhaaling,. répalring, and rcbuildlng that might be 
neeessary where woodivork enters into the sh'ucture; évidence, also, tending 
to show that at tbe time the pollcy was wrltten Meyst, the state agent o£ the 
plaintlff in error, was told by the gênerai manager of the défendant in error 
that the business et défendant in error Included the tearing down aud rebuîld- 
ing of structures; • also évidence tending to sho'w that when making ont the 
application Daniels objected to the use of the words, "manufacturers and 
erectors of maGhlneryJ show cases, and office fixtures,'' In the paragraph relat- 
ing to trade and business, and that thereupon Meyst said: "You follvs do so 
many différent thlngs that I cannot Write It ail out there, and we will put in 
the words 'gênerai woodwork.' That wlll cover eveiytbing that you want to 
do or are liàbleto do in thalr line. You are fully covered. That clause, 'gên- 
erai woodwork,' 1S' ample for everythiUg;" and other tôstlmony tending to 
show that Meyst :at: the timé stated that the addition of the words "gênerai 
woodwork" would fuUy cover everything, including work on buildings com- 
posed of stone,' brick, Iron, etc., and the tearing down of the same; also testi- 
mony tending to show the receipt for the excess premlum, as stated above, — 
to ail of which testimony the plaintifC in error at the tlme excepted, and ail 
of which are niade the subject-matter of assignments of error in this court. 
The court below* In substance, instrueted the jury that, if they found from 
the évidence that the parties did not enter into the contract of Insurance upon 
the understandlng that the words "gênerai woodwork" extended to and cov- 
ered work of repairing, reconstructing, and tearing down buildings, such as 
the défendant In errer was engaged In at the tlme of the accident, the plain- 
tlff in error was not liable; that the term "gênerai woodwork" Is a term of 
art capable of différent meanings, and, if the parties at the time agreed upon 
a certain meanlng; the coui*t and jury would be bound thereby; that if 
Meyst told Daniels, as claimed by him, that the term ''général woodwork" 
would cover the work In wbich the employés injured were afterwards en- 
gaged, the plaintlff in error would be bound thereby; that the burden of 
proof respectlBg Buch meaning to be Imported into the tenu "gênerai word- 
work" was upon the défendant in error; and that the glvlng of the receipt 
for the excess premium was a' question of fact, to be submitted to the jury. 
The verdict was fcr the défendant in error for the amount of $3,078.95. 

G. M. Woodward, for plaintiff in error. 

Charles Quarles and T. F. Frawley, for défendant in error. 

Before WOODS, JENKINS, and GEOSSCUP, Circuit Judges. 

OEOSSCUÏ?, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

It is clear to us that at the tirae the contract for indemnity was 
eiifered into the défendant in error was engaged in a gênerai busi- 
ness that included the tearing down of buildings preparatory to the 
construction of new ones; that the scope of its business in this par- 
tictllar was Well known iû that community; that the purpose of de- 
fendant in erroi^ |o taking'out the insurahce was to obtain indemnity 
^gainst losses by accident in this as well as in other lines of its 
gênerai business; that the pay roU^ made the basis for the premium 
rate, was meâttt tp include the erûployés thus engaged; and that the 
Q^cupatioqs described in the application were meant by the insured 
tp include, and did include, the employés thus employed. This évi- 
dence was ail submitted to the jury, and, though npt specially com- 
mented upoù in the instructions of the court, must hâve entered into 
the délibérations and flndipg of the jury. Upon ihis évidence, if, 
indeed, not upon the face of the policy itself, the jury, in our opin- 
ion, was clearly justifled in flnding that the nien injured — carpen- 
ters — were, at the time of the injûry, engaged in one of the occu- 
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pations covered by the policy of insurance. The trial in the circuit 
court seems to hâve gone off mainlj upon the conception that clause 
4 of the application, relating to the trade and business of the in- 
sured, controUed the scope of the insurance; and that, unless the 
occupations of the men injured were within a fair interprétation of 
such clause, the plaintiff in error would uot be liable. This clause 
of the application does not, in our opinion, give substantial scope and 
elïect to the insurance. At most it is only a clause of représenta- 
tion or warranty. If, in that attitude, it deceived, or was calculated 
to deceive, the insurance company, the policy might thereby be 
avoided; but the évidence submitted shows, and the jury, upon in- 
structions certainly in favor of the insurance company, found, that 
the term "gênerai woodwork" was commonly understood tô include 
the character of work upon which the employés injured were, at the 
time, engaged, and that at the time the policy was taken out the 
state agent of the insurance company, writing up the application, 
not only so interpreted it, but himself suggested it as a term broad 
enough to cover every line of business in which the défendant in 
error was then engaged. Whatever, therefore, may be the technical 
meaning of clause 4, the court was well within the authority of In- 
surance Co. V. Mahone, 21 Wall. 152, 22 L. Ed. 593, and Insurance Co. 
V, Baker, 94 U. S. 610, 24 L. Ed. 2«8, in holding that it was not 
necessarily unambiguous, and in submitting its meaning, as com- 
monly understood, and as agreed upon by the parties, to the jury, 
as one of the questions of fact in the case. We see no error, in this 
respect, either in the admission of the évidence objected to or in 
the instructions applied by the court. Indeed, looking upon this 
clause as one ôf représentation only, and not as the clause of the 
application that gave scope to the insurance, the charge of the court 
appears to hâve been much more favorable to the plaintiff in error 
than, under our vievv of this case, it ought to hâve obtained. If 
the court below mistook clause 4, — a merely incidental issue, — as 
we view it, for the substantial issue in the case, the injury arising 
therefrom affected the insured, and not the insurer. If an error, 
it did not préjudice the case of the plaintiff in error. 

Nor was there any error in admitting the receipt for the excess 
premium, and in submitting it as one of the facts to the jury. It was 
clearly pertinent to show to what extent the parties understood the 
pay roU, as covering the employés injured in the accident. 

On the whole case, after a careful examination of ail the évidence 
submitted, we are of the opinion that the défendant in error was en- 
titled to recover upon the policy of insurance, that the verdict of 
the jury is clearly sustained, and that there was no error in the trial 
in the circuit court that in any degree prejudiced the cause of the 
plaintiff in error. The judgment will be affirmed. 

JEÎsKENS, Circuit Judge (concurring). The policy of insurance 
States that it was issued in considération of the application, "which 
is hereby made a part of this contract." Elïect should therefore be 
given to the application, not as a représentation, but as a part of the 
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contract, liinitjpg ; liability as therfeia expressed. It is clear from 
the évidence ia the, record that the agent of the insurance company 
flUed the blank application, and at the time agreed with the insured, 
touching the meaning of the expressions therein employed, that they 
should cover ail the business in which the insured was engagea. 
Within the authority of Insurance Co. v. Wilkinson, 13 Wall. 232, 
20 L. Ed. 617, Insurance Co. v. Mahone, 21 Wall. 152, 22 L. Ed. 593, 
and Insurance Oo. v. Chamberlain, 132 U. S. 304, 10 Sup. Ct. 87, 33 L, 
Ed. 341, the contract would be fionstrued in the light of such agree- 
ment, and would be held to cover ail business of the insured. If, 
npon the face of the policy, that were doubtful, possibly, upon this 
évidence, and under thèse authorities, the court would hâve been 
jiistifled in directing a verdict for the plaintiff below. At ail events, 
the verdict was clearly in accord with the évidence, and could not 
well hâve been other than it was. The policy indemnified against 
loss from liability foi!, damages through accidents to the servants 
of the insured whUe engaged in the occupations mentioned, "whose 
wages are included in the pay roU" upon which the premium was 
based. It was, therefore, proper for the plaintiff below to show pay- 
ment to the insurer of the further premium which the contract re- 
quired, based upon the pay roU. That such payment was made after 
the accident which is the subject of inquiry hère, and was solicited 
by the agent of the insurer, and that the pay roll included the wages 
of the servants injured at the time of the accident, does not affect 
the materiality of the évidence, although it was not proof of a waiver 
by the insurance company, since knowledge of the fact that the pay 
roll included such wages was not brought home to it. If the évi- 
dence was improperly used by counsel to urge upon the jury the no- 
tion of the waiver, objection to such use should hâve been made 
timely, and preserved in the record, or the court should hâve been 
requested speciflcally to charge the jury that no such waiver was 
shown. The objection urged is, therefore, unavailing hère; and, in- 
deed, if the objection had been seasonably taken, and properly pre- 
served, it is doubtful if we should not regard the failure of the court 
below to speciflcally instruct upon the objection as a harmless error, 
because the insurer was liable for loss upon the ground above con- 
sidered. 
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UXITBD STATES v. PIN KWAN. 

(Circuit Court of Appeals, Second Circuit. February 28, 1900.) 

No. 04. 

1. Aliens — Déportation of Chinese — Evidence of Rioht to Enter. 

In a proceeding for the déportation of a Cliinese peraon cliarged 'with 
having unlawfully entered the United States, it is error to admit any 
évidence of the right of the défendant to enter, except the certiticate issued 
by his government, which is made by statute the sole évidence of such 
right. 1 

2. Samb— Mbrchant. 

Evidence that a Chinese person since he came to the United States has 
been assisting in the business of a mercantile company, keeping the books 
and selling goods, and that he has an interest in the stock of goods of such 
company, Is insuffleient to establish his status as a merchant within the 
statute; it not belng shown that his name appears in the partnershlp arti- 
cles, or that he is in fact a partner. 

In Error to the District Court of the United States for the Northern 
District of New York. 

This cause cornes hère upon a writ of error to review a décision 
of the district court, Northern district of New Yorlt (94 Ped. 824), 
reversing a décision of the United States commissioner which or- 
dered that défendant, a Chinese person, should be deported to the 
empire of China. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. On March 17, 1899, complaint was 
duly made und< - oath charging that Pin Kwan on October 27, 1897, 
"did unlawfully come into the United States from the empire of 
China, the said Pin Kwan being then and there a Chinese person and 
laborer, and not being a merchant or diplomat or other offlcer of 
the Chinese or any other government, and without producing the 
certiticate required of Chinese persons seeking to enter the United 
States, and that he is not entitled to be or remain within the United 
States." There is no contention that there was any error in the 
procédure followed by the United States commissioner, which ap- 
pears to be that prescribed in section 12 of the act of 1882, as 
amended bv the act of July 5, 1884 (23 Stat. 115), and in section 13 
of the act of September 13, 1888 (25 Stat. 476). 

A brief history of the treaties with China dealing with tlie ques- 
tion of immigration into the United States, and of the législation sub- 
séquent thereto, will be found in U. S. v. Ah Fawn (D. C.) 57 Fed. 
591. It will not be necessary to examine into the détails of the sev- 
eral exclusion acts. Five years before defendant's entry into this 
country, congress had passed the act of May 5, 1892 (27 Stat. 25), 
the flrst section of which provides that: 

"Ail laws now in force prohibiting and regulating the coming Into this coun- 
try of Chinese persons and persons of Chinese descent are hereby continued in 
force for a period of ten years from the passage of this act." 

1 As to oitizenship of Chinese persons. soe notes to Gee Fook Sing v. U. S., 
1 C. C. A. 212, and Lee Sing Far v. U. S., 35 C. C. A. 332. 
100 F.— 39 
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Among the laws then in force were thèse: The act of May 6, 1882 
(22 Stat. 58), as amended by the act of July 5, 1884 (23 Stat. 115), 
section lofwhich provided th^t: 

"From and after the passage of thls act, and ontil the expiration of ten 
years next after the passage of thls ftct, the coming of Chinese laborers to the 
United States • * • Is hereby suspended, and durlng such suspension it 
shall not be làwfiil for any Chinesé laborer to corne froûi àny forelgn port 
or. place, or havlng so corne to remain -withm the United St,ates." 

The treaty with China of November 17, 1880 (22 Stat. 826), pro- 
vided in article 2: 

"Chinese subjects, whether proeeeding to the United States as teachers, 
students, naerchants, or from cnrlosity, together wlththeir body and household 
servants, and Chinese laborers who.are now in the United States shall be 
allowed to go and come of their own free; wlU and accord," etc. 

The sixth seictîpn of the act of 1882, as aniended by thç act of 
1884, supra, provided: ,. ., 

"That in order to the falthful execu^on of the provisions of thls act, every 
OMnese pôrson; other than a laborér, Who may bè entitled by said treaty or 
thls act to come within the United States, and who shall be about to corne 
to' the :United States, sl^all obtain the perjnlssion ot and be ide^tifled as so 
entitled by the Chinese government,. oi; of sucli other forelgn g;6yernment of 
which.at the tlme such Chinese pérson feh'àll bç a subject, in each case to be 
evidenced by a çertiflcaté issued by stiîdli government, 'which ceirtiflcate shall 
■be in the Eînglish language, and shàffi show such permission, with the name 
of the permitted person in his or her proper signature, and which certlflcate 
shajl State the Jndividual, family, and tribal name in full, tltle or officiai rank, 
If aiiy, the âge, height and ail physiéal'jpéotiIlaritJeB, forhier and présent occu- 
pation or profession, when and where and how long pursued, and place of resi- 
.<îence of the person to whpm the ; certiflcate is, is^ued, and that such person 
i^entitled Ijy thls act to eom&. within t^l6 tJnited States.; If the person so apply- 
ingèhall be a rùei^chànt said'Certiflcate.^hàll, in addition to the abové require- 
merits; fetate thé nature, charàeter, and éstimatéd value of the business carried 
■on by him prior to; and at the tlme ;of his: Application * as aforesaid: provided, 
that nothing In . tl^ls act nor in said^tyeaty shall be epnstrued as emb^acing 
within the me^ning pf the word 'merehant,' hucksters, peddiers, or those en- 
. gaged ;in takin^, diTlng, or otherwlse preserving shell or other fish. • ♦ *" 

After providing for a yisé of said certiflcate by a diplomatie or 
consular représentative of the United States at the port or place of 
departure, the, section concludes as folio ws: 

"Such certiflcate vis6d as âforesaid shall be prima faeie évidence of the facts 
set f orth thereljj, ftnd shall be produced tp the collector of customs of the port 
in the district in the Uriitcd States at which the person named therein shall 
arrive, and afterwards produCed to the proper authorities of the United States 
■Whénever lawfùUy demanded, and shall be the sole évidence permlssible on the 
part of the person so producing the same to establish a right of entry into the 
United States; but said eçrtificate may b«ç,eontroverted and the facts therein 
stated dlsproved by the United States authorities." 

■'■'■'' Section 15 of the said act of 1882, as amended by the act of 1884, 
provided: 

"That the provisions of thls act Shall apply to ail subjects of China and 
Chinese, whether subjects of China or any forelgn power; and the words 
Chinese laborers, wherever used in this act shall be construed to mean both 
skilled and unskilleâ laborers and Chinese employed in mining." 

Ail thèse provisions of statute were re-enacted and continued in 
force by the exclusion act of May 5, 1892, supra. Subsequently, and 
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prior to defendant's entry, the convention of December 8, 1894 (28 
Stat. 1210), was entered into by the United States and China, the 
third article of which provides: 

"The provisions of tliis convention stiall not aflect the right at présent 
enjoyed of Chinese subjects, being officiais, teachers, students, merchants or 
travelers for curiosity or pieasure, but not laborers, of coming to the United 
States and reslding therein. To entitle such Chinese subjects as are above 
described to admission into the United States, they may produce a certiflcate 
from thelr government or the govemment where they last resided vlséd by the 
diplomatie or consuiar représentative of the United States in the country or 
port whence they départ." 

Finally the act of November 3, 1893 (28 Stat. 7), was passed, con- 
taining the following: 

"Sec. 2. The words 'iatwrer' or 'laborers' wherever used In this act, or in the 
act to which this is an amendment, shall be construed to mean both skilled and 
unskilled manual laborers, including Chinese employed in mining, flshing, huck- 
stering, peddling, laundrymen, or those engaged in taking, drying, or otherwise 
preserving shell or other flsh for home consumption or exportation. The term 
'merchant,' as employed herein and in the acts of which this is amendatory, 
shall hâve the following meaning and none other: A merchant is a person 
engaged in buying and selliqg merchandise, at a flxed place of business, which 
business is conducted in his name, and who during the time he claims to be 
engaged as a merchant, does not engage in the. performance of any manual 
labor, except such as is necessary in the conduct of his business as such 
merchant." 

The certiflcate which défendant procured before he left China 
reads as follows (the material parts only being given): 

"This certiflcate Is issued * * * to Ng Pin Kwan, a Chinese person 
'other than a latwrer,' who is about to go to the United States. * • * Name 
of permitted person in his or her proper signature. Full name, individual. Pin 

Kwan; family, Ng, tribal, ■ . Tltle officiai rank, if any . Age, 25. 

Height, feet, 5; inches, 3%. Physical marks or pecullarities, scar on forehead. 
Former occupation or profession, assistant accountant. Présent occupation or 
profession, assistant accountant. Where pursued, 82 Wing Lok street, Hong 
Kong. When, 1892 to 18il7. For how long, 5 years. Place of résidence, 
Hong Kong. Who is going to BufCalo, N. Y., to join Quong Sing Lung & 
Company, 500 Michigan street, and attend the business of the said company." 

It is manifest that this certiflcate fails to conform to the require- 
ments of the statute; for, although défendant claims that he applied 
as a merchant, the certiflcate wholly fails to "state the nature, char- 
acter, and estimated value of the business carried on by him prior 
to and at the time of his application." Evidently a printed form 
which had been prepared for a person other than a merchant was 
used. Defective though it was, however, it was signed by the repré- 
sentative of the Chinese government, was viséd by the United States 
consul at Hong Kong, and accepted by the government oflicers as 
suflicient proof of right to enter the United States when presented 
by défendant upon his arrivai at BufCalo. Thèse facts do not con- 
stitute an adjudication, nor can they be construed into an estoppel 
of the sovereign, exercising its political power, to exclude or déport 
aliens. Nevertheless, if défendant were in fact entitled to come 
hère, the courts might be astute to flnd some way to avoid merely 
formai defects in his certiflcate. But the fundamental difficulty is 
that défendant was not entitled to entry when he came hère, nor 
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is he éûtitledto remain, even if his certiflcate were correct in form; 
the statutè éupra providing that tiie certiflcate may be controverted, 
and the facts therein stated disproved, by the United States au- 
thorities. 

Uppn the hearing before the United States commissioner the tes- 
timony of a! CMnese i)ergon was oflfered on the part of défendant, 
and rçceiv;ed,';ijnàer the objection Of the district attorney. This was 
errer. The stâtute supra expressly provides that the certiflcate "shall 
be the sole «vidence permissible on the part of the person so pro- 
ducing the same to establish a right of entry into the United States." 
But the testiinony thus improperïy received was insufficient. Young 
Chuck testifled that he (the witness) has carried on a gênerai mer- 
chandise business in Buffalo for seven ye^rs — evidently in connec- 
tion with tïie Quong Sing Lung Company — since he signed the lease 
for said Company. The company carries a stock oï tea, winès, to- 
bacco, clothing, etc., worth about $8,000, and insured in the name 
of the conlpany for f5,000. He further testifled that since his ar- 
rivai Pin Kwah has lived at the stores of the company, "attends to 
the business, keeps the books, and selis goods," and that "he has 
an interest in the stock of goods, and has'had ever since he came 
hère." But what that interest is, doeé not appear. This does not 
bring him within the définition of a mérchant prescribed by the stat- 
utè. There is nothing to show that he is engaged in both tsuying 
and sellirig, ànd certainly the business is not conducted in his 
name. The circuit court of appeals in the Ninth circuit bas held 
that |he statute is to be so construed as to elimi^ate the clause ex- 
pressly inserted by congress, "which business is conducted in his 
own name," whenever the interest of the mérchant is "real, and 
appears in the business apd partnership articles in his own name." 
Without now expressing an opinion as to the soundness of so mnch 
of that décision as applies the doctrine laid down in Church of Holy 
Trinity v. U. S., 143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 236, to ex- 
punge froni a étatute words seemingly inserted with careful inten- 
tion, it is sufficient to sày that there îfe not a scintilla of évidence 
in the case at bar to show that Pin: Kwan has an interest in the 
Quong Sing Lung Company which is real, and appears in the busi- 
ness and partnership articles in his own name. : The défendant, 
so far as the proof shows, is in fact but a clerk and bookkeeper, or 
assistant accountant, in the employof the company, whp sometimes 
sells its goods and keeps its books. ; He is not a mérchant, but a 
skilled manual Jaborer, and as such liable to déportation. The de 
cision of the district court is reversed, and déportation ordered. 
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In re BRUXPAGE. 
(District Court, X. D. lowa, W. D. April 9, 1900.) 

1. BaNKRUPTCY — EXAMINATION OP BaNKRUPT— SCOPB 0¥ IkQUIKY. 

On the examinatlon of a banknipt by his creditors for the purpose of 
determining the condition of his estate and the disposition he bas made of 
his property, the inquiry is not limited to facts and transactions occurring 
within four months prior to the banliruptcy, but niay be direeted to mat- 
ters anterior to that time, if the cireiimstances in question will throw any 
light upon the facts or issues pertinent to the proceedings. 

2. Same. 

Where a bankrupt stated tliat he had sold certain property, and used 
part of the proceeds in paying a debt for money borrowed, ail the cireum- 
stances of the transaction are open to inquiry on the banlirupt's examina- 
tion by his creditors; and they are not precluded from Inquiring into the 
truth of the alleged loan of money, merely because it was made more than 
four months before the commencement of the proceedings in banliruptcy. 

In Bankruptcj'. On review of décision of référée in bankruptcy. 

O. H. Montzheimer, for creditors. 
P. R. Bailey, for bankrupt. 

SniEAS, District Judge. When a bankrupt submits himself to au 
examination on behalf of creditors, it is open to the creditors to 
inquire into tbe disposition of his property, in order to ascertain 
vvhether there exist property, money, rigbts, or clainis in which 
the bankrupt bas an interest or equity. In order to fully investi- 
gate the condition of his property, it is frequently necessary to in- 
(juire about facts, transfers, and the like that may hâve taken place 
more than four months prior to the date of the adjudication or of 
the beginning of the proceedings. The mère fact that the transac- 
tion inquired about happened more than four months before tlie in- 
itiation of the bankruptcy proceedings is no reason why it may not 
be inquired into or proven, provided it will aid in throwing light 
upon any issue or fact pertinent to the proceedings. Thus, it may 
be shown that a year since the bankrupt received a sum of money 
or property, as a basis for inquiring into the disposition of the 
same, whether the bankrupt has it concealed, wliat disposition lias 
been made of it, etc. If the offer was to prove that, more than four 
months before the bankruptcy proceedings were begun, the bank- 
rupt had given a préférence to a creditor, then the fact oiïered to 
be proved would be immaterial, and an objection thereto would be 
sustained. When the object of the examination, however, is to as- 
certain the true condition of the affairs of the bankrupt, then it is 
open to creditors to inquire about matters that may hâve taken place 
more than four months before the date of the bankruptcy proceed- 
ings. Thus, it seems the bankrupt had sold 80 acres of, land to 
his brother in December, 1891), and he claimed that he had received 
11,550 in cash, and had paid up a debt of |450 of money borrowed. 
Ail features of this transaction were open to inquiry, and the cred- 
itors should not hâve been precluded from ascertaining the truth 
about the loan of |450 on the ground that it was a transaction that 
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had taken place more than four montbs before the bankruptcy pro- 
ceedings were instituted. The exceptions ,to the nilings of tlie référée 
must therefore be sustained. 



•'i ■':■'■ ■ In re ANKENT.' ■ 

(District CoTjrtiN. D. lowa, Cedar Rapids Division. January 2, 1900.) 

1. BANk-"!iPTCY-^PHÔOI' OP DEBTS— MOTIOW TO EXPDNGB. 

',. lie no trustée lias been appointed for tlie estate of a baukrupt, a 
motion yfor tjie re-examination a,nd expvinqtion of a claim proved and aJ- 
lowed aga#ist: ihiSsestate may be made by the banlirupt, Jilniself . , 

2.SAME— DlîW'éB'-ÉAirKRDI't. '':: 

Thoug-lJîBââiSft Act 1898, § 7, cl. 7, mak'ës it tlie duty of a bankrupt, in 
case any ïterséU, to liis linowledge, lias pi'oved a f aise claim agalnst bis 
• eêtatei t<»^"diSdlose tliatfact immediateiy Whis trustée;" yet tlie : f act that 
no trustée bas been appointed will not relieve the banljrupt from the doty, 
nor deprivejtiimi.of the right,' of objeoting to the allowance of any false 
or unjust claim agalnst bis estate, or of moving for its expunction. 

3. Same— Pétition for Reconsidbration of Claim— SçpSicikkcy. 

Where a pétition for the reeonsideratioà : a,hd disalîowance of a claim 

proved agalnst the estate of a bankrupt does not aver the essential facts 

' with snfliclent particularlty, the proper method of objecting to it is by a 

motion for ^^: morie spécifie statement, noti by motion to strlke eut parts 

of the petiition.., i, 

Where' a' pétition for \the déconsidération and disalîowance of a claim 
proved a'gaiHdt the bankrupt's estate àlléged that tiie original obligation, 
- on whidh the bankrupt was secondarily liable, had beéà rëpèatedly re- 
né wed and extended by the creflitorywithout: the bankrupt's knowledge or 
cpnsent, arjdnew notes taketn pn accountof the indebtednes^ AeCd sufficient 
to let in proOTj'pf the extension, wlthout a spéciftc aveïment that the new 
notes were.tkben in satisfaetlto or lieu of the original note or that there 
was a corisideWtion for the cOntra.ct of tenewal. 

lu Bankruptcyi On pétition for reyiew of the rulings made by the 
référée upoflj motion to striike ont parts of petitio» filed by bankrupt 
asking the reconsideration and disalîowance of a claim flled by the 
Clinton National Bank against the estate of the bankrupt. 

W. J. McOôy, for Clinton Nat. Bank. 
Hayes& Schuyler, for bankrupt. 

SHmASi l)isitrict Judg^, I concur in the ruling of the référée that 
the bankrupt mtiy niove to sptaside ai^-d expunge the allowajqice of an 
alleged claiin, ..ftii the absence of any enactment in the statute, it 
might well befl'eld that it w^eis the duty of the bankrupt to object to 
thpallowanc^.of, unjust or flctitipus cl^ms against his estate, which, 
^if ajlowed, woiuii decrease the diyidend conjing to the creditors. The 
thepry of the a,çt is that the bankrupt ,entitles himself to a discharge 
byyielding upnis iionexempt property to be divided among his credit- 
ors, but a bankrupt would not be acting in good faith, nor would he 
be carrying out the true spirit qf the act, if tie knowingly permitted 
fplm or unjust claims to be aUowed, to the injury of his açitual crédit- 
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ors. By clause 7 of section 7 of the act, it is declared to be the duty 
of the bankrupt, in case any person proves a false claim against his 
estate, to disclose the fact immediately to his trastee. In the présent 
case no trustée has been appointed. This fact precludes giving no- 
tice to the trustée, but it does not justify the allowance of the false 
claim, nor prevent the bankrupt from objecting to the proof thereof. 
Furthermore, if a false claim is proved up against the estate, it gives 
the hoMer thereof a standing in court to object to the granting a dis- 
charge, and in this view the bankrupt has a vital interest in prevent- 
ing the allowance of unjust claims, and should be heard to object to 
the allowance thereof. The ruling of the référée on this question is 
therefore aflSrmed. 

The ruling of the référée upon the motion to strike out parts of the 
motion to reconsider the allowance of the claim of the bank is also 
affirmed. The pétition avers that the bank had repeatedly renewed 
and extended the obligation of W. B. Leflingwell without the knowl- 
edge or consent of said Anlceny, and had taken new notes from 
Lefîingwell on account of said indebtedness. To thèse averments it is 
objected that it is not averred that the new notes were taken in satis- 
faction or in lieu of the original note in question, and that it is not 
averred that there was a considération given for the contract of re- 
newal. If the bank deemed thèse averments, now souglit to be 
stricken out, to be lacking in particularité^, a motion for a more 
spécifie statement would hâve been the proper method of presenting 
the question. It is averred that the obligation was repeatedly re- 
newed and extended, and that new notes were given on account of 
the indebtedness. The ultimate fact is herein stated, to wit, that 
the obligation was renewed and extended without the knowledge of 
the bankrupt, and this is a sufficient averment to let in the proof 
showing an extension. 

If upon the évidence adduçed it did not appear that there had been 
a valid contract of renewal and extension, then the averment of a 
renewal would not be established, but the issue of a renewal and ex- 
tension is tendered, and cannot be stricken out on the ground of im- 
materiality. Without further comment, the several rulings excepted 
to are affirmed. 
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In re HtJGt*Li:. 

> i ' î (Bistrict Court, N. D. ÔWo, E. D. Aprll 1,' 1900.) ' 

BANKKUPTCY— LiBKS— Fr AUDULBNT MoRTG AGE. 

Whére a debtor, apprehendlng the recovery of damages against him in 
a suit for négligence, and Intending to decelve the plaintifil therein and 
protect hls property from exécution, gave his note to one of hls credit- 
: iO;;s-(®r a sum largely in excess of tke amount honestly due, and secured 
tiie sanje by a chattel mortgage iCOvering ail his personalty, and such 
,erédlt6r, wlth knowîédge of the facts, recorded the mortgage, and filed 
an ;.kfiadavlt that the entlre amount of the note was justly due, and the 
aetitor^fterwïards became bankrupt, hdd; that the mort,gage could not be 
enforeed as a lien against the bankrupt's property, ey'enj to the estent of 
• the , original bona flde claim; the whole transaction b^ing vitiated by 
fraùd. 

In Bankruptcy. On review bif décision of référée in bankruptcy. 
The certiflcate of tlie référée was as follows: 

Tbls matter came on to be heard upon issues, peirtinent to the proceedings> 
arisitag upon the hearlng on the trustèe's application for leàve to sell, f ree 
from liens, property belonglng to bankrupt's estate. The property consists 
of chattels. The firm of Copper Bros, filed proof of claim in the sum of 
$284.38, including interest, a,s eorrectçd at the hearing, and now claim a lien 
for the same by reason of a chattel mortgage on bankrupt's property. The 
validîty of this lien Is contésted by the trustée and some of the creditois. The 
facts in this matter, as shown by the évidence, are as follows: During the 
inonth of August, 1898, George G. Hugill became indebted to Cooper Bros, 
for brick in the sum of $320.64. On Septembei- 14, 1898, Hugill gave the 
Oooper Brick Company, under which name Cooper Bros, appear to hâve been 
acting at that time, his note, payable in 30 days, for $200, and a check on 
the Second National Bank in Akron for $120.(M, in settlement of said aecount 
for brick. The check was not paid when presented. On Sunday; Soptember 
18, 1898, William Cooper, one of the said firm, called on George C. Hugill to 
urge payment of the indebtedness. Hugill told him of a washout that had 
occurred on some job of work which he was doing as a. contracter, and that 
considérable damage had been done to the property of the Valley Railway 
Company, and he feared that he might be llkble in damages for the same. 
Hugjll and Cooper talked the " matter over,; and Hugill advised with Cooper 
(sp lïugill testifles) as to what could be done. Hugill told Cooper he had 
np ;môney, but that he woidd give him a rnortgàge to secure the claim, for 
lie tiiôUght the railroad coùpany would hoïd him in dainiages. Cooper agreed 
to tliis, and, at his suggestion, took Hugill to see Cooper's attorney. The 
matter was then discussed, resulting in the drafting on that Sunday by Coop- 
ères attorney of a chattel mortgage on ail of Hugill's chattel property to se- 
cure the payment of a promissory note in the sum of |2,500 made to William 
Cooper. Both the note and mortgage were dated September 17, 1898. Hugill 
signed both of thèse documents. There was no other considération for said 
note than the indebtedness due to Cooper Bros. The note was made of the 
amount iudicated in order to protect Hugill against any claims growing out 
of the damages for which he might be liable by reason of the washout on the 
Valley Railroad. Tlie following paper was executed and delivered to Hugill 
by William Cooper at that time: 

"Akron, 0., Sept. 17, 189S. 

"That whereas I, George C. Hugill, hâve given a chattel mortgage calling 
for the sum of $2,500 00, and a note of even date: Now, I, William Cooper, 
hereby agrée to release the mortgage and give up the note at any time that 
George C. Hugill, or his représentatives, may call for the same; and, in case 
of my death, I request that my heirs do the same." 

Both Hugill and Cooper testifled that there was an understanding between 
them by which, uotwitbstandiug said agreemeut, Hugill was not to assert his 
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l'itrlit thereiiiKler until the brick account of Cooper Bros, "was satisfled. Wil- 
liam Cooper Iliade atfidavit, whieli is contained on the back of said mortgage, 
sweariiig that the property descrlbed in said mortgage was eouveyed to him 
ou The 17th day of September, 1898, to secure the payment of $2,500, and that 
Tliere was justly due and unpaid of said sniii the siim of $2,500. Thls affi- 
davit purports to hâve been made on September 17, 1898. ïhe évidence shows 
tliat it was made after that date. The mortgage was duly flled with the 
reeorder of Suminit county on Monday, September 19, 1898, at 3 :15 a. m. ; On 
September 16, 1899, William Cooper made affldavit on said mortgage that 
there was due him, of said snm, .'^2,500, and tliat the same was unpaid. Said 
mortgage was roJiled September l(j, 181)9, at ll:5."i a. m. Tlie claimants, Coop- 
er Bros., on the hearing admitted that there was no more than S320.64 due 
to the Cooper Brick Company at the time said mortgage was given; that 
said Hugill had not become indebted to tliem in any olher sum since, other 
Than for interest; and that there was uo otlier considération for the note of 
!?2,500 above described. ïhey only asked tliat the mortgage lien be held 
valid as to .¥284.38, the amount of the original indebtedness from George C. 
Hugill to the Cooper Brick Company, plus interest, and less a bill for coal 
sold by Hugill to said brick company. 

It is évident that the note for $2,500, and the mortgage to secure the same, 
were made and delivered for the purpose of incnmbering the property of 
(ieorge C. Hugill to such an extent that creditors could not subject it to the 
payment of their claims. The resuit oi the transaction between Hugill and 
Oooper was the incnmbering of HugiU's property by ehattel mortgage, to hin- 
der, delay, and defraud the creditors of Hugill. This transaction was there- 
fore not only unlawful on gênerai principles (9 Ani. & Phig. Enc. Law, 882. 
note 4, and cases there cited), but was especiaUy so according to the statutes 
of Ohio (section 6344). It is an elementary principle that when the immé- 
diate object of an agreement is unlawful the agreement is void, and tliis 
would be so whether the unlawful intention is common to both parties, or is 
entertained by one of the parties to the knowledge of the other. Fol. Cont. 
.'518. And it is equally true that, if any part of an entire considération is un- 
lawful, the whole agreement Is void. Applying tliis to the note, It is clear 
that the note is vold, though an action might be maintained for any balance 
due on the original account for brick. Widoe v. Webb, 20 Oliio St. 431; Pol. 
Cont. 318. Counsel for Cooper Bros, hâve cited Selser v. Brock, 3 Ohio St. 
302, in support of their contention that there was a simple failure of considéra- 
tion. The court in that case explain why a usurious contract is not vold, 
because the Ohio statute fixing the rate of interest is not a statute against 
usury. We fail to see W'here that case supports their position. Furthermore. 
there is reason to infer that the whole considération in the Hugill note was 
unlawful. Though it was contended that the $2,500 was to include the brick 
account, yet they overlooked the fact that there was a 30-day note given 4 
days before tliis transaction, for $200. to Cooper Brick Company, and a ('heclv 
for $120.64 to the same flrm. in payment of the brick account. Thèse do not 
appear to hâve been surrendered to Hugill. Still another very significant fact 
is this: That the $2,500 note was given to William Cooper, as was also tlie 
mortgage to secure it; and yet Cooper Bros, ttle a daim with the i-eferee for 
the brick account, totally ignoring their contention that the account was a 
part of the considération for the note for $2.500 given to William Cooper, and 
also ignoring the note for $200 given to Cooper Brick Company in part pay- 
ment of the account. It is tmnecessary to attempt any further explanation of 
the transaction; for, taking the position assumed by Cooper Bros, in this 
hearing, there can be no other conclusion than that the note given to William 
Cooper is void. Hence the ehattel mortgage is likewise void. Any security 
for the payment of money under an unlawful agreement is void, and this 
would be so even if the giving of the security was not a part of the original 
transaction. Pol. Cont. 323. 324: Fisher v. Bridges, 2 El. & Bl. 118; 22 
Law J. Q. B. 270, 23 Law ,T. Q. B. 276. 3 El. & Bl. 642; Geere v. ilare, 2 
Hurl. & C. 339, 33 Law J. Exch. .50; Clay v. Kay, 17 C. B. (N. S.) 188. Two 
notes given by compounding debtor to a creditor for a sum in excess of the 
amount of the composition. Judgment was obtained on one of thèse notes. In 
considération Of proceedings belng stayed and the notes given up, a third per- 
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son gave a guaranty to the ereditor for the ampunt. It was held that on thls 
gviaranty no action could be maintalned. Ê'ollowing case also supports this 
rule: Dewitt v> Bïisbane, }6 N. Y. 508. In McQimde y. Koseerans, 36 Oliio 
St. 442, onpage 447, 1 the court says, "If a part of the consiaeratioij of each note 
was illégal, the effect would be the same as if the entire considération were 
Illégal, and such :e(fect would beito render the mortgage vold." The whole 
transaction between Hugill and Cooper was tp place the property beyond the 
reach of credltors. If Oooper Bros, had been given this chattel raortgage secur- 
ity at that time for their aecount In this case, the préférence coiild stand, even 
though it deprived other credltors of a right to pai-ticipate to that estent in 
the distribution of Hugill' s property. It, however, was fraudulent as to other 
credltors, for them to reçoive a niortgage to secure a note giren for a sum 
elght times greater than their accouat Butler v. Stoddard, 7 Paige, 163, 20 
Wend. 507. Where one of the purposes of a mortgagor and mortgagee is to 
deter the mortgagor's credltors f rom : attachlng the mortgaged property, the 
mortgage is wholly void as to those credltors, although the principal purpose 
of the parties is to secure a bpna tlde debt of the mortgagor. Crowninshield 
V. Klttridge, 7 Metc. (Mass.) 520. Jones, Mortg. § 627, cites this latter case in 
support of the proposition that if one of thé purposes of maldng a mortgage 
was to put the property put pf.the reach pf the mortgagpr's credltors, although 
the principal purpose of the parties was to sgpure a bona flde debt of the mort- 
gagor, it is nevertheless void as to his creditors. Nuroerous other cases are 
there cited in support of that proppsitipn. The note and mortgagç of George 
C. Hugill to WiUiana Cooper are aceordingly l^eld void, and not a lien upon the 
property of sald Hugill. The çlaim of Ooojper Bros., as gênerai creditors, Is 
allowed in the sunii to which It was reduced sl\. the hearing. ' 

J. V. Welsh, for petitioners. 
Otis & Otis, f OF bankrupt. 

;RICKS, Distfict Judge. This case is cert^fled to the Çoiirt by the 
référée; the trustée having made application forleayçio sell, free 
from liens, pi^operty belonging to the bankrupt's eatate. The flrm 
of Cooper Bros, filed proof of claîm in'the'teum of '$284^8, including 
interest,as cpjrected at the hear|ing, and, now claim a, lien for the 
same by reason of a chattel mortgage on bankrupt's property. The 
validity of this lien is contested by the trustée and some of the 
^çiçditors. ; The contention tif couiïsel for Cooper Bros- is that, as 
part of the çpnsideratibh for the fto^ç,, and chattel môttgage was 
valid, said instruments were merely yoipable, and that, as between 
them and their Creditors, tfaey are entitled to hâve them participate 
in the distribution tô the extent j5,î the valid part of their claims. 
They cite seYera,l cases in Ôhîo, âll of whiçh show that there was, 
throughout the transaction, no attempt at fraud. But in this case 
thére was fratid from the beginning. Hugill, through his timidity, 
fearing a dîdiiià^e. èuit by the Valley Railroad Company, Was quite 
willing toma^e.'âhy disposition o;f^]^is property that would defeat 
that Company lin this possible litjgation, and protect him., The 
chattel mortgage and note, although.îgiven for $2,500, were in fact 
given for |320'.64 AffidaVit was Inade that this fuU amount was 
Hoe, Said cl^ittel niortgage was recorded as the statutes of Ohio 
direct. It servèd its purpose to mislead and deceive the creditors 
of Hugill. It is no answer to this to say that no one lost anything 
by this transaction. It is suflflcient to, look to the motive and pur- 
pose of the niaker of the note and; mdrt^age, to see what his intent 
was, which was eyidently to hirider and delay his creditors. I think 
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tlie référée was correct in tis conclusions that the instruments were 
fraudaient, and that the holders thereof onght not to participate to 
àny extent in the distribution of this bankrupt's estate. 



In re RELIANCE STORAGE & WAREHOUSE CO. 

(District Court, E. D. Pennsylvania. April 3, 1900.) 

No. 382. 

1. BANKRUPÏCY— COSTS AND EXPBNSES— Re-BXAMINATION OF ClAIM. 

General Order No. 21, par. C (82 C. C. A. xxlll., 89 Fed. x.), in bankruptcy, 
regulating the procédure for the •'re-examioation of any claim flled agalnst 
the lianlirupt's estate," applies to elaims agalnst the banknipt that were 
in existence at the commencement of the proceedings, but not to daims 
agalnst the estate for expenses of administration, such :is the charges and 
expenses shown on the account of a receiver appointed to take charge cl 
the banlirupt estate. 

2. Samb— Practicb. 

A créditer who desireê to object to the charges' and expenses appearing 
on the account flled by a receiver in banijruptcy should promptly file ex- 
ceptions to such account wlth the référée, and may bring the matter before 
the court by pétition for revlew of the décision of the référée on the ques- 
tions thus ralsed. 

In Bankruptcy. On review of décision of référée in bankruptcy 
refusing a motion for the re-examination of a daim. 

John W. Best, for objecting creditors, 
Furth & Singer, for receiver. 

McPHEESON, District Judge. I think the objecting creditors 
hâve misunderstood the scope of rule 21, par. 6 (32 C. C. A. xxiii., 
89 Fed. X.). That paragraph refers to elaims against the bankrupt 
that were in existence when the pétition was flled, and not to elaims 
against the estate for expenses of administration, such as the ob- 
jecting creditors now seek to draw into controversy. Thèse ex- 
penses appear upon the receiver's account, which was flled with the 
référée, and was examined upon February 6th by the creditors, in- 
cluding those now objecting. No complaint was made by any one 
until March 6th, when a motion to re-examine under rule 21 was 
made. This was properly refused by the référée. The motion was 
inappropriate. If the receiver's account aflforded ground for dis- 
satisfaction, exceptions should hâve been promptly flled; and, after 
the questions thùs raised had been determined by the référée, any 
person in interest could hâve brought the matter to the attention 
of the court. After an account has been approved by the référée 
without objection, and a further period of acquiegcence has elapsed, 
some good reason ought to appear for permitting objections to be 
made that are no longer in proper season. 

With regard to the fées of the receiver, who has since been ap- 
pointed trustée, I note the agreement to m^ke ; no further charge; 
and, from what I am able to gather of the services rendered by 
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counsel, I suppose tljat the agreement is likely to extend to Ms fées 
also. :■•■■.:■.;■•.•■• 

The actioti of the référée in tefusing the pétition to re-exsmine is 
approved. 



In re OONNOLLY. 

(District Court, E. D. Pennsylvania. March 29, 1900.) 

No. 299., 

1. BaNKRUPTOT — JURISDrCTION— SUITS BY TRUSTEES. 

UnderiBankr: Act 1898, § 23b, provîding tliat suits by a trustée in bank- 
ruptey shàU *e brought or prosécutëd bnly in those courts where the 
bankrupt nii^t liave broughit or prosècuted them if proceedings in bank- 
ruptcy had 'faot been instituted, "anless by consent, of tlie proposed défend- 
ant," a pfepson against wliom the trustée files a pétition in the court of 
bankruptoy I for an order requiring him to sùrrender property alleged to 
belong to the 'bankrupt, and who answers on the merits, gives a bond for 
delivery of thé property, and proceeds to a hearing before the référée 
without objection, must be taken to bave "consented" to the proceedings, 
so that hesCannot raise the question of jurisdiction. for the flrst tlme, on 
.' , èKOépjtipiis to ?. décision of the référée adverse tQ him. 

2i Same— RBcoTÉbï op Property in Possession of ThiRd Person. 

' Where property allégea to belong tb the estate of a bankrupt Is in the 
possession of a third person, who claims title thereto under à bill of sale 
from the bankrupt, which is void as agalnst the trustée because intended 

, to give a pi«ference ta the clalmant tind other creditors, of which inten- 
tion the claimànt was cpgnigant^ and ify which he attempted to profit, he 
may be reiiulred, by ot'dér of the court of bankruptcy on pétition of the 
trustée, to deliver the property or its proceeds to t}ie,latter. 

In Bankruptcy. On exceptions to décision df référée in bankruptcy 
on pétition of trustée for an order requiring the respondent to de- 
livèr to hiiû property alleged to' beldng to the estate in bankruptcy. 

The foUowing is the opinion of the référée (EDWARD F. HOFP- 

MAN): ■ ■' •■ 

The only éxcj'eption pressed In argument was the flrst exception "to the juris- 
diction of the court:" A question of grave importance is râised. It Is only 
neoessary to state the circumstances of the case in hand to demonstrate the 
extrême limitation of the powers of the court if the exception should be sus- 
tajRed. The bahkrupt, ConnoUy, by bill o^^ale executed within four months of 
thé adjudication, transferreft to the respondent, Jones, a one-half Interest in 
thé "stock of a livery stable of which he was proprietor. The proceeding in 
tMs case was by pétition on behalf of the receiver, subsequently appointed 
trustée, to recoyet' from Jones the property of the bankrupt alleged to hâve 
been fraudulently transferred. An answer was filed by the respondent, who 
appeared by counsel, took a large amount of testimony, made arguments be- 
fore the référée, and also, pending thèse proceedings, applled to the district 
court of the'lTnlted States and obtained an Injunction against certain proceed- 
ipgs in the state court on the ground that this proceeding was pending. After 
an adverse (Jecision by the référée, for the fijpst time the question of the jurlsdic- 
tioli of the court Is raised. If the exception to the jurlsdiction must be sus- 
tàinéd, the district court of the United States would be deprived of ail power 
over the estâtes' of bankrupts not in the possession of the bankrupt himself, 
and any person holding possession of the property of the bankrupt, however 
obtained, and Jn défiance of the provisions of the bankrupt law as to préfér- 
ences, could retaln possession, subject only to such redress as the tryistee might 
be âble to obtaln from the state courts, who would hâve to deal with the 
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.-iubject-uiattei' of sueli suits without having the proceeding in bankruptcy 
froni whith the contention arose beforc them. The district court of the United 
States would bc in the position of the old fédéral congress, wbo were aptiy 
said "to be empowered to déclare everything, but to do nothing." It could 
appoint receivers and trustées, but could not sustain an action on tlieir behalf 
to recover the property of the bankrupt; and a créditer recel ving payment in 
full of his debt from the bankrupt at any stage of the proceeding could only be 
torced to disburse to tbe trustée for tne benetit of ail the creditors by a suit 
instituted in the state courts. 

AU the provisions of the bankruptcy act that hâve any bearing on the ques- 
tion of jurisdiction over the estate are as follows: Sections 2, 5, 23-25, 60, 
and 67, cl. "f." 

Décisions as to the jurisdiction of the district court, as conferred by thèse 
above-cited sections, hâve been rendered by the United States circuit and dis- 
trict judges in very many of the judiciary districts. Décisions of the United 
States courts in Pennsylvania, New York, Vermont, Alabama, Indiana, Utah, 
and Oregon hâve been brought to the attention of and considered by the réf- 
érée; also the déductions of the leading text vvriters. 

The foUowing is a review of the cases submitted to the référée: 

In re Gutwillig (D. G.) 90 Fed. 481. The tacts of this case were as follows: 
Henry GutwlUig made an assignment for the benetit of creditors on November 
9, 1898. On the saine day the sherifC, by virtue of a writ of replevin from the 
state court, took from the assignee's possession certain goods, which were 
lield by the sheritt under the writ of replevin. On November lltli a restrain- 
ing order was issued by the United States district court to the assignée and 
sheritï forbidding them from disposing of any part of the property. Motion 
was made on behalf of the. plaintilï in replevin to hâve the order restraining 
the sheriff dissolved. It was urged on behalf of this motion that section 23, 
cl. "b," of the bankruptcy act requires proceedings to be brought by the trus- 
tée in the state court. In passing upon this contention Brown, J., says: "Sec- 
tion 23, cl. 'b,' is expressly limited to suits which the bankrupt himself might 
hâve brought if proceedings in bankruptcy had not been instituted. The bank- 
lupt, in conséquence of his voluntary assignment, could not hâve brought 
any suits against the sheriff for this trespass, nor could he bring any suit to 
déclare the assignment void as to creditors, or as respects the bankrupt law, 
nor any suit to prevent the appropriation of the value of the other materials 
and labor admixed, possibly, with the vendor's tlannel, from being appropriated 
for Codey's benetit, to the préjudice of other creditors, such as might be main- 
tained in the court of bankruptcy as in a court of equity. It is in that court, 
under section 2, that such controversies should be determined." 

In Re Sievers (D. G.) 91 Fed. 367, the question of jurisdiction is considered by 
the district court of the Eastern district of Missouri. The question arose on a 
pétition of a trustée in bankruptcy to obtain possession of property in the pos- 
session- of an assignée by deed of assignment prier to proceedings in bank- 
ruptcy. The pétition was resisted on the ground that the trustée was remitted 
to the state courts by reason of the restrictions contained in the provisions of 
the bankruptcy act. After discussing the varions sections of the act on the 
question of jurisdiction, Adams, J., after deciding that jurisdiction is granted 
by the earlier sections of the act, in passing upon the sections restricting the 
jurisdiction says: "The trustée in bankruptcy is an otiicer holding title under 
the law of the United States, and section 23 should be construed to mean so 
much of the acts of March 3, 1887, and August 13, 1888, as confers jurisdiction 
upon the circuit courts of the United States of a suit in favor of an ottieer hold- 
ing title under a law of the United States, is not operative with respect to 
the officer known as a trustée under the bankruptcy act. * * * Subdivision 
'b' reinforces the provision of subdivision 'a,' but both subdivisions, when 
read together, relate to the same subject-matter; that is, the United States 
circuit court and that alone." 

This case is affirmed in the case of Davis v. Bohle, 34 G. 0. A. 372, 92 Fed. 
325, in which case, in discussing the right of a trustée to recover from the 
assignée tmder the state law, Thayer, J., says: "I feel confident that congress 
did not intend by the récent bankrupt act to commit the administration of any 
insolvent estate to an assignée chosen by the bankrupt, who should be free 
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.froin, the control of the bankruptcy oonrt havlng Jurisdietlon over ttie person 
oif tlie Ibankrupt, or to deprlye thé banktupt's creditors in any case of the rights 
and' iïemedies that hâve been carefully^provided by eongress to secure a faith- 
fulj'economiGaly and uniform management of the banknipt's estate. It foUows, 
thènéfore, that construction of the act -wfhich would lead to the aforesaid results 
shOTlia be rejected." The décision of Judge Brown in Re Gutwillig (D. 0.) 90 
Fefl. 475, Is also clted and approred of. 

In i-e Brooks, &1 Fed. 509 (Bist. Ct. Vt). The proeeeding was on behalf of 
the trustée to obtaln retum of the property of the hankrupt from the purchas- 
ets at a eonstable's sale imder chatteli mortgageSi said sale being before the 
appolntment of a trustée in bankruptcy^ but witfei notice of proceedings In 
bankruptcy, on the objection that the court had no Jurisdictlon, that the pro- 
ceedings should bebrought in the state court The court, Wheeler, J., held 
that the proceedings not belng such as the bankrupt could- hâve brought if 
there had been no bankruptcy proceedings in part, "mère rights of action might 
accrue to the trustée to whichthat provision might apply, but the assets of the 
bankrupt were brought by the proeeeding within the reach of the orders and 
control of the court, and no one has any right to move or meddie v?ith them 
except for their préservation, wîthout leave of the court, except the tnistee." 

Car*eit VJ Hobbs (D. C.) 92 Fed. 595. This was a pétition to set aside a 
transfer of real estate with personal property on the ground that it was a 
préférence to a creditor wlthln four months of the passlng of the bankruptcy 
act 1*6 pétition was demurred.to on the ground of the absence of jurisdic- 
tiOB of the court This demurrer Is overruled, and jurisdictlon of the court 
sustained,; on the ground that section 23, cl. "b," only réfers to such action 
as might hâve been brought by the bankrupt, and not rights of action which 
niever exlsted before the passagsiof the: bankruptcy act. 

■Ua the district court for the Western district of Michlgàn, In the éase of J. L. 
Newberry, bankrupt (27 Nat Bankr. N. 66), applicatton was made on behalf 
of the trustée for leave to flle a pétition if or the purpose of his. recovering cer- 
tain real estate claimed to be transferred to the wife of the bankrupt in fraud 
of the creditors. It was objected that, the^ district court was wlthout jurisdic- 
tlon.' In passlng upon the application, tho judge (Severens, J.) sustained the 
jurisdictlon' of thé court on the ground that the jurisdlction is vested in United 
States district court by section 2 of the àct^ and tUe provisions of sections 23a 
and 23b apply solely to the circuit court; 

In Mitchell T. McClure, 91 Fed. 621, in the district court for the Western 
district of Pennsylvania, an action of rëplevin was brought by the receiver 
appointed by the district coUrt to recover possession of the property of the 
bankrupt. The défendants moved to âbate the writ on the ground ôf lack of 
jurisdictlon' of the district court It dld not appear in the case that the action 
was founded'Mpon any violation of the provision of the bankruptcy act, and it 
does not appettr whether the transfer had been made within a period of four 
months bef-oré the bankruptcy or to a preferred creditor. In passlng upon the 
question, the coiirt (Buflington, J.) reviews the provisions of the bankruptcy 
act, and als» the provisions of the act of 1867, and holds that, as the jurisdic- 
tlon to briog suits upon the act of 1867 was conferred by a spécial grant of 
power noticontalned in the bankruptcy act of 1898, and that as décisions un- 
dertlie former atet construed the power to entertain suits for the reeovery 
of the property ©f the bankrupt was granted to the district court by thèse 
spécial provisions which are not Contained in the act of 1898, Jthat therefore, 
theittght t® bring a plenary action for the reeovery of thé assets of the bank- 
rupt Is not oonfcrred. The section conferring power on a district court to 
"cause the assets of the bankrupt to be coUeoled" is not stronger than the like 
clause in thé act ôf 1867, from which clause It did not dérive power to enter- 
talii'8ults,ibutî*às dépendent for this power on, the subséquent section alluded 
tw,imot contadned'ln the act of 1898, and that the argument that the bankrupt 
himself could not hâve brought the action, because heihtid no standing to ques- 
tikMi thédëféndftnt'te tltte, wfts <if no avail. r ' -J • ; ' 
'In the case' lofBurnett v; Mercantile Oo.'(D. 0.) 91 Fed. 365, Bellinger, J., 
sustained a iâtemni*erHto la proeeeding instituted by.a trustée to set aside con- 
veyïincesiroad&-toîdëfEaud thesbankrupt on thé grèund that jurisdictlon is not 
conferrèdlbyJîheiabt on. thé dlstricit court Itdoes not appear in this case that 
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a violation of any section of the bankruptcy act is involred. The opinion is 
very brief. 

In re Abraiiam, 35 C. C. A. 592, 93 Fed. 767,— appeal from the district 
court of the United States, Middle district of Alabama, to the circuit court. 
The facts in this case were, briefly, as follows: A few weelis prier to the 
proceeding in banlsruptcy the banlirupt made an assignment for the benefit of 
his creditors under tiie state law. After the proceedings in bankruptcy had 
been commenced, the assignée proceeded to make sale of the personal property 
of the bankrupt. A pétition was flled on behalf of the creditors, alleging that 
thèse sales, made after the proceeding in bankruptcy had commenced, were a 
fraud upon their rights, and for inadéquate prices, and prayed the court for 
an order authorizing the marshal to take possession of the property sold by the 
assignée. An order such as prayed for was granted by the district court. An 
appeal was taken to the circuit court, and the question of the Jurisdictlon of 
the district court to recover possession of the property of the bankrupt waa 
discussed. The opinion of the court by McCormick, J., is very sweeping in 
its limitations of the powers o£ the court, holding, after a review of ail the 
provisions of the act, that no action or proceeding can be brought upon behalf 
of a trustée in bankruptcy that was not such a proceeding as could hâve been 
brought by the bankrupt, and "that ail controversies of law and equity, as 
distinguished from proceedings in bankruptcy, between trustées of such and 
adverse claimants conceming the property acquired or clalmed by the trustées, 
whicb cannot be or are not adjudicatcd by negotiation, arbitration, or compro- 
mise, must be abandoned by the trustées, or adjudicated in the state courts, 
unless, by consent of the proposed défendant, suit can be brought in a United 
States court." 

In Ke Hicks v. Knost, 94 Fed. 627, in the district court for the Southern dis- 
trict of Ohio, the proceeding was a suit in equity by a trustée in bankruptcy to 
compel the défendant to account for certain moneys claimed to hâve been paid 
to her, as a créditer of the bankrupt, by way of a préférence. The proceed- 
ing was resisted by the défendant on the ground that the court was wlthoat 
jurisdictlon. In passing upon the question, the court (Thompson, J.) holds 
that the district court is without jurisdiction to entertain any suit for the re- 
covery of property of the bankrujpt. 

The foregoing is a review of ail the cases submitted to the référée on behalf 
of the petitloner and respondent His own search has not brought to light 
any further authorities. 

The leading text writers appear to support the jurisdictlon of the court as to 
aU controversies arislng under the provisions of the bankruptcy act. After 
reviewing the décisions, the foUowing is the inclusion as ta the law expressed 
in Lowell, Bankr. 412: "It seems to be the intent of the act to clothe the dis- 
trict court with power to settle ail controversies depending on bankruptcy pro- 
ceedings, but to préserve to the state courts the jurisdictlon which they would 
hâve had If proceedings had not been taken. The trustée will still hâve to 
resort to thèse courts to collect ail debts owing to the bankrupt, and will hâve 
to sue there on any rights of action which the banknipt may hâve had." 
The construction above advocated is in accordance with the prlnciple of the 
statutory construction that an exception shoidd not be so constnied as to de- 
stroy a power granted before. There can be no doubt that, after raa act of 
bankruptcy has been committed, and a pétition filed, the district court has 
power over the bankrupt and the creditors who claim part of the estate. 
If the construction of section 23b be adopted, "that the trustée would hâve to 
bring ail suits in the state courts," this would bring about the anomalous con- 
dition of the district court dealing with the bankrupt and his creditors, and the 
state court dealing with his estate. Such a resuit would defeat the opération 
of the bankruptcy act An interprétation of the statute which will defeat its 
opération is certainly not a reasonable one. 

Collier arrlved at the conclusion that section 23b is to be construed, not as a 
jurlsdietional clause, but simply as a mandate to trustées. He says (Coll. 
Bankr. page 11): "We believe the efCect of section 23 is, not to restrict or de- 
prive courts of bankruptcy having jurisdiction over such matters, but to pro- 
hibit the trustée from bringing his action, without the defendant's consent^ 
in any other court than in such court as the bankrupt himself might hâve 
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brought it. Tlie dbjéct of the provision,: as stated by the framers of the bill, 
was to save the défendant from the annoyance and expense of the litigation 
in the court -whieh;* on account of th'ê' large teiTitorlal JumdictioB, in most 
cases 'hold tlielr terms at a greater distance than the state courts." 

Of the anthorities reviewed only those ^re directly in point as to the case 
in hand in which the rlght of action arisessolely Under a provision of the bank- 
ruptcy act. Thls is not the case in Mitchell v. McClure, decided by .Tudge 
Biiffington. If It wëre, tlie référée would <«el bound by that décision. ïhe 
référée eannot flnd any jurisdiction to sufetain a plenary action of law brought 
by a trustée which could hâve been brought by the baniirupt. prior to the 
passage of the banliruptcy act. But whfere the right of action exista only by 
virtue of a provision of the bankruptcy act, and did not existbefore the passage 
of the act, and Ihvolves the construction Of a fédéral law, the presumption 
Is in favor of the Jurisdiction of the fédéral court, and a restrictive clause must 
be in the most express language to exclude it. The constitution of the United 
States (article 1, § 2) provides that judicial povs'er should extend "to ail cases 
at law and in equity arislng under this constitution, the laws of the United 
States, V etc. The intention of this provision undoubtedly is to provide for a 
UBif orm* Interprétation of the laws of the United States. Thls would be en- 
tirely defeaited by allowlng state courts to décide controversies arising under 
such laws, as no state court is bound to follow the décision of the court of 
another state; and there might be a différent interprétation In every state 
in the Union. 

If clause "b" should be regarded as a jurisdictional clause, trustées could 
only bring suits such as the bankrupt might hâve brought if the proeeedings 
had not been instituted, and a llteral construction would prevent the bringing 
of any suits arislng under provision of the act as to transfers to creditors, as 
such rigàts of action only arise af ter the commencement of bankrupt proeeed- 
ings. This certalnly eould not be the intention of congress; and it is further 
to be observed that the precedlng clause as to the jurisdiction of the circuit 
courts is framed in express language. It is to be assumed that if section "b" 
had been dlrected to the jurisdiction of the district court, it would hâve been 
equally direct. 

The référée is of the opinion that clause "b" Is a mandatory provision, and 
requlres that ail suits that could bave been brought by the bankrupt if pro- 
eeedings In bankruptcy had not been instituted must be brought by the trustées 
in the same court as the bankrupt might hâve brov^ht them; but that it does 
not applyto rights of action that only arise from the proeeedings in bankruptcy, 
and under the provisions of the act, 

The décision of the judge of the circuit court for the Western district of 
Pennsylvanie is based on the ground that Jurisdiction to entertain a plenary 
suit was not eonferred by section 2, cl. 7, under the words, "Cause the estâtes 
of bankrupts to be coUected." The collection of property of the bankrupt by 
an action of rèplevin is undoubtedly a proceeding that the bankrupt might 
hâve brought if proeeedings in bankruptcy had not been instituted. The déci- 
sion of the court in that case is further fortifled by the fact that the act of 
1898 does not contain any provision for an appeal from the judge in such 
cases (see sectiMi 25 of the act), but there is a further provision in section 7 
that was not properly before the leamed court In the case of Mitchell v. Mc- 
Clure, whleh the. référée flnds covers the case at hand, and also ail cases aris- 
ing under seôtions 60 and 67 of the bankruptcy act and the subdivisions of said 
sections, renderlng certain trànsfers voidable by the trustée. The clause al- 
ludcd to foUows the words quoted In the opinion of Mitchell v. McClure, the 
whole section! reading as foUows: : "(7) Cause the estâtes of bankrupts to be 
coUected, reduced to money, and idlStrlbuted, and détermine controversies in 
relation thereto, except as hereln otherwise provided." This Is fortifled by 
the provision of the act for au appeal of controversies. Section 24 pro vides: 
"The suprême, eourt of the United States, the circuit court of appeals of the 
United States ;and the suprême courts of the terrltories, in vacation in cham- 
bers and during thelr respective terms, as now or as they may be hereafter 
held, are hereby; invested with appellate jurisdiction of controversies arising 
In bankruptcy proeeedings from the courts of bankruptcy from which they 
bave appellate jurisdiction, in other cases." 
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It appoars to tlie référée tliat contentions as to rights of the trustée or re- 
ceiver to take possession of property of the bankrupt are the controversies 
allufled to in the section providing for an appeal, and that, where they involve 
the construction of a fédéral law. they are properly determinable by the fédéral 
court; but, where the right of action is independent of the bankruptcy pro- 
ceeding, the petitioner or plaintiflC would be remitted to the state court, as 
being a more convenient tribunal. 

The Word "controversy" is defined to be "a dispute between two or more 
persons." Bouv. Law Diet. In tlie caHc uf Chishoim v. Georgia, 2 Dali. 419, 
1 L. Ed. 440, the suprême court was called upon to détermine the meauing of 
the word "controversy" as used in the constitution of the United States. ïhey 
declded that it embràces suits. It is also significaut that the bankruptcy acts 
of 1841 and 1867 do not, in their sections deflning the jurisdiction of tho dis- 
trict courts in relation to the collection of assets, give them authority to décide 
controversies, though they contain clauses nmplifying the jurisdiction of the 
United States court in bankruptcy, as shown in the opinion of the learned .indge 
of the Western district of Pennsylvania. This confirms the opinion of the 
référée that the controversy clause in the act of 1898, and the provision of 
section 24 for an appeal of controversies, must hâve been incorporated in the 
act for the purpose of glving jurisdiction over the class of cases referred to by 
the référée. 

The référée, for the reasons stated. is of the opinion that the court lias 
jurisdiction to entertain the suit of the trustée, and that the jurisdiction of the 
court is limited, as to the recovery of property of the bankrupt, to controversies 
involvlng a construction of a fédéral law. 

The référée does not feel found by the adverse décisions in Re Abraham, 
35 C. C. A. 592, 93 Fed. 707. and Hicks v. Knost (D. C.) 94 Fed. (527, in which 
the transfers involved were in violation of the provisions of the banlcruptcy 
act, and which, if correct in their conclusions, cover the case in hand. The 
grounds on which the référée finds the jurisdiction of the court is conferred 
was not discussed in thesè cases, and they are opposed by the cas(>s In re 
Gutwillig (D. C.) 90 Fed. 481. In re Sievers (D. C.) 91 Fed. 307, and Davis v. 
Bohle, 34 C. C. A. 372, 92 Fed. 325, previously reviewed. 

There are, however. other objections made to the jurisdiction of the court 
referring to spécial features of the case in hand. First. It was objected that 
there was an admitted partnership between the bankrupt and the respondent 
in the pétition, and that the bankruptcy act (section 5, cl. "h") forbade the 
administration of the e,state of the partner not adjudicated a bankrupt, unless 
with his consent. The référée does not flnd as a fact that respondent was 
admitted by the bankrupt to be a partner. The contention was that it was a 
fraudulent claim of partnership, made by a creditor within four months of 
the commencement of the proceedings in bankruptcy, for the purpose of de- 
feating creditors. This objection does not properly apply to the jurisdiction 
of the court. Another objection made was that the proceeding deprived the 
respondent of his property by summary process. The référée cannot flnd that 
a proceeding by pétition and answer is a summary process. A pétition duly 
answered, and foUowed bv proof. has the full force and elTect of a bill in 
equity. In the case of Milner v. Meek. 95 U. S. 252, 24 L. Ed. 444, the effect 
of pleadings by pétition and answer in a bankrupt suit are discussed. Chief 
Justice Waite, in giving the opinion of tlie court, states: "The pleading filed 
by the assignée was appropriate in form for a pétition in the bankrupt suit, 
but it was equally good in substance as a bill in equity. It contains a com- 
plète statement of the cause of action cognizable in equity, and a sufflcient 
prayer for relief. There was no formai prayer for a subpœna, but process 
was Issued and served. AU the parties interested appeared, and presented 
their respective claims by answers, or answers and cross pétitions, with appro- 
priate prayers for relief." 

In Stiekney. V. Wilt, 23 Wall. 150. 23 L. Ed. 50, the pétition was in ail its essen- 
tial features like the one in the case above, — Milner v. Meek. It wa? flled by 
an assignée in bankruptcy against lien creditors entitled as of the bankrupt 
suit, and addressed to the district judge. Like that in the case above, it con- 
tained no formai prayer for a subpœna, but there was a prayer for relief. 
"The pétition contained every requisite of a good bill in equity, whether the 

100 F.— 40 
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pleadings be tested by the etatement of the cause o£ action, or of the charging 
part of the bill, or by the prayer for relief." Opinion by CUfCord, J. 

A proceedlng Is summary where an orfler Is made on the pétition alone, as 
was the case in Re Abraham, 35 C. O. A. 592, 93 Fed. Î67, prevloosly cited; 
but where an answer to a pétition is flléd, and proof taken, respondent is not 
deprived of , any rlght that he would bave had if more formai proceedlngs by 
blll of equity had been Instltuted. 

The référée bas now covered the contentions ralsed before hlm on behalf of 
the respondent under the flrst exception. It was strongly contended on behalf 
of the petitlO:ner that, apart from any question of oflglnal jurtsdiction, the 
défendant had assented to the jurlsdlction by hls cphduct lu answerlng the 
pétition, taklng proof, and, pendlng the proceedlng, applylng by pétition In thls 
court for an injunctlon to stay proceedlngs taken on behalf of one of the 
creditors In the state court. On thls contention the référée flnds that, where 
the court bas a rlght to assume jurisdlction by admission, the condùct of the 
respondent wonld hâve estopped hlm from deelinlng the jurlsdlction of the 
court; but, if the court is Wlthout jurlsdlction, advantage can be taken of want 
of jurlsdlction at any stage of the proceedlng. As the référée bas fouiid In 
favor of the jurlsdlction -of the court, It Is not necessary to give thls question 
further mention. 

Simpson & Brown and Ira J. Williams, for trustée. 
William A. Garr and M- Hampton Todd, for respondent. 

McPHEESON, District Judge. Upon the facts of the présent case 
it would be superfluous to examine and décide the vexed question con- 
cerning the true meaning of clause "b" of section 23. Whether or 
not the trustée could havè sustaiiied thîs pétition if a prompt objec- 
tion to the jurisdiction had been niade, it is clear, that the conduct 
of the respondent (who is "the proposed défendant": of clause "b") 
since the pétition was flied can only be explained as giving "con 
sent" that thé dispute shduld be détermined by the court in bank- 
ruptcy. He ffled an answer on the^ merits, gave a bond conditioned 
to surrender - the property if the controversy should be adjudged 
against him^ applied for and obtained froin the district court an or- 
der restrainîfag; the sherifl of Philadfelphia cpunty from proceedlng 
with the prpcess of a sïate, court -^gajiisttlie banknipt's property, 
aslied for and obtained a further oràer from the district court di- 
recting the sheriff to hand over to Mm the goods under levy, and 
thereupon gàvë an addil;ional bond în tins court conditioned again 
for the deliyèrjrof the property if hé should fail to establish his 
claim. ; Moreover, hie wenit on with-thehearlngS; before. the référée 
wlthout objection to thé jurisdictiôn,î and ralsed the point for the 
Ûrst time upoio exceptions to an adverse report. Such conduct is 
certainly "coiisént"; and, while it is usually true that consent can- 
not give jurisâiction, this is not uniyersaUy true. The rijle bas no ap- 
plication when a statute clearly implies, as does section 33, that the 
jurisdiction of a certain class of controversies may be given by con- 
sent, for, in such event, to apply the rule would be to mâke the stat- 
ute of no eflect. 

The Toluminous testimony contains numerous contradictions, not 
ônly between wîtnesses, but also between différent statements of 
the same witntess. It is impossible to reco^cile thèse contradictions, 
and it wouid be prpfltless to discuss thenil ,;i shajl content myself 
with stating my conclusions briefly: 
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Agiiiust the trustée, no partnership existed between the respond- 
eiit, Joues, and Connolîy at the time the pétition in bankruptcy was 
ttled. Even if such an agreement could hâve been made concern- 
iug goods under levy by the sheriff, Jones had no property to put 
into the enterprise; f Or the transactions in July, resulting in bills 
of sale to Jones, weré intended to prêter certain créditer s of Con- 
nolîy, including Jones him self. As Jones took part in thèse trans- 
actions, knowing the intention to prefer, and attempting to profit 
thereby, the bill of sale of July 24, 1899, was void, and (against the 
trustée) conveyed no title to the property. 

The exceptions to the report of the référée are accordingly dis- 
missed, and it is now decreed that the bill of sale of July 24, 1899, 
is null and void, and that the fund in court, being the proceeds 
of the property claimed alike by the trustée and by the respondent, 
be paid to the trustée as an asset of the bankrupt's estate; the costs 
of this référence to be paid by the respondent. 



In re DILLON. 

(District Court, D. Massachusetts. March 27, 1900.) 

No. 1,557. 

1. Bankruptct— Provabi,b Ci.aims — FiRM Dkbt Paid bt Retirinq Partker. 

Where a partnership Is dissolved by consent, one partner buying the 
assets and assuming ail the debts and liabilities of the firm, from which 
he agrées to save the other harniless, the relation of the former partners 
becomes that of principal and surety; and if the retiring partner is com- 
pelled to pay a debt of the firm, after an adjudication in bankruptcy against 
the continuing partner, the former may prove the amount so paid as a 
claim agaJnsit the latter's estate in bankruptcy, making such proof in the 
name of the creditor; or. If the ereditor has already proved the debt, the 
partner paying it may, hâve hlmsrlf subrogated to the rlghts of such 
creditor. 

2, Same — Sbt-Opf— Principal akd Sorety. 

It seems that a surety who pays the debt of his banknipt principal, after 
the adjudication in bankruptcy, may set ofE the amoimt so paid against 
his own debt to the bankrupt. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Henry T. Eichardson, for trustée in bankruptcy. 
Cliarles K. Cummings, for creditors. 

LOWELL, District Judge. McGuire, Wordell, and Dillon were 
partners. The partnership was dissolved by mutual consent. Dillon 
purchased the stock of the firm, and agreed in writing to assume 
ail the firm debts, liabilities, and obligations, and to save McGuire 
and Wordell harmless from ail loss, costs, and damages of any kind 
on account of said debtSj liabilities, and obligations. None of the 
creditors of the old firm released the retiring partners. Subse- 
quently Dillon was adjudicàted bankrupt on his own pétition. Both 
McGuire and Wordell werè then severàlly indebted to him for goods 
sold aftër the dissolution of the partnership. Wordell and McGuire 
severallif paid to Clafl^in & Co., a, creditor of the partnership, sums 
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slightly in excess of their seveçal debts to Dillon, and for the sums 
so paid in excess of tlieir debts to Dillon they now seek to prove 
ag^inst his estate. 

in equity, the relation of McQuire to Dillon concerning the debts 
of ithe old flrm was that of surety. By his contract with McGriiire, 
Dillon Hiade hiniseif primarily responsible for the payment of the 
ârm debts. As regards Claflin,- McsGruire rpmained primarUy liable, 
together with Dillgn; but, as regards Dillon, McGuire was only a 
surety.; That the relation betw^n the two former partners is that 
of principal and surety is recognized in bankruptcy. lindl. Partn. 
(6th Ed.) 453; Ex.parte Young, 2 Rose, 40; Loweîl, Bankr. §§ 173, 
183; Fisher v. Tifît, 127 Mass., 313 (whiçh must te regarded as 
greatly, modifying Morton v. Richards, 13 (iray, 15) ; - Çrafts v. Mott, 
4 N. Y, 603; Fernald y. Clark,, 84 Me. 234, 24 Atl, 823. As to the 
bankrupt's estate, therefore, MiçGuiré stands as a surety who has 
paid the debt of his bankrupt principal; subsequently to the adjudi- 
cation. At the time of adjudication the claim of McGruire against 
Dillon was but a contingent liability. As was said in Ee Elis (D. C.) 
98 Fed. 967, 969, there is difficulty in holding that the présent bank- 
rupt act allows the proof of contingent claims in gênerai, but the 
contingent daims of suretiea are especially provided for by section 
57i, which reads as follows: 

"Whenever a credltor whose claim against a bankrupt estate is secured by 
the individuel undertaking of any person, fails to prove socti' claim, sucli per- 
son may do so inthe creditor's name, and if he discharge such undertaking 
in whole or in patt he ghall be subrdgated to that extent to the riglits of the 
creditori" ■ 

This provision differs in fûrm from the corresponding provisions 
of the bankrupt act of 1867, §§19; 27, the material parts of which 
read as follows: 

"Sec. 19. • * ♦ Any person liable as bail, surety, guarantor, or other- 
wisB for the bankrupt, who shall hâve paid the debt, or any part thereof, 
in discharge of the whole, shall be entitled to prove' such debt ot to stand in 
the place of the ereditor if he shall hâve proved the same, although such 
payments shall hâve been made after the proceëdings in bankruptcy vi^ere 
commenced. And any person so liable for the bankirupt, and who has not 
paid the vi^hole of said debt, but is still liable for the same or any part thereof, 
may. If the créditer shall fail or omit to prove such debt, prove the same either 
in the name of the ereditor or otherwise, as may be provided by the rules, and 
subject to such régulations and limitations as may be established by such 
rules." 

"Sec. 27. * • * Provided, that any debt proved by any person liable, 
as bail, surety, guarantor, or otherwise, for the bankrupt, shall not be paid to 
the person so proving the same until satisfactory évidence shall be produced 
of the payment of such debt by such person so liable, and the share to which 
such deljt *ôuld be entitled may be paid into court, or otherwise beld for the 
beneflt of the party entitled thereto, as the court may direct." 

See, àlso, General Order 34, promulgated in 1874. 

The proyisions of the two acts, though quite differently worded, 
yet reach in most respects the same resuit. Under both acts the 
surety can get nothing jljy way of dividend unless he pays the orig- 
inal debt in whole or in part. If he disçbarges the whole 6'ibt, then, 
under the firat clause above quoted of section 19 of the act of 1867, 



JN RE DILLON. 629 

and under section 57i of the act of 18i)8, he stands in the place of 
tlie original creditor, or is subrogated to liis rights. This is true 
whether tlie payment is made before or after the bankruptcy. l'iainly 
tlve words, "if lie discharge such undertakiiig," in seclion 57i, are 
not limited to the tinie before adjudication. If the surety pays only 
fi ])ai-t of the original debt, then, by the express provisions of sec- 
tion 57i of the act of 1898, the surety is subrogated to the original 
creditor "to that extent." In some cases there niay be difficulty in 
vvorking ont subrogation as to part paytnent, witliont prejudicing 
the rights of the original creditor, but the dilflculty tluis arising 
need not hère be considered. See Iil re Ileyman (1). ('.) 9ô Fed. 800, 
and cases cittHl. Under the act of 18(17, it seenis doubtfiil if the 
surety discharging only a part of the original debt, and k'aving 
soniething still due upon it, was entitled to any dividend on account 
of his payment. In the case jus( cited it seeins that the learned 
judge overlook(>d the phrase, "in discharge of the whole," following 
the wprds. "or any part thereof." Where the original creditor had 
not proved, the surety seeking to prove under the act of 18!V7 was re- 
quired ordinarily to prove in the creditor's naine, by gênerai order 
;U. l'nder the act of 18!)8, this requirciucnt is iniposcd bv section 
57i of the statute, with which (leneral Order 21, cl. 4 (:52'c. C. A. 
xxiii., 8!) Veâ. x.). substantially accords. It follows, therefore, that 
if Claflin had jnoved the original debt due hiiii at the tiiné of the 
bankr\iptcy, as he inight ordinarily bave donc, then McCiuire, on his 
subséquent jjayinent of a part of riatlin's debt, would be subrogated to 
that extent to Ulafiin's rights. It follows, also, that, since Claflin 
lias not proved the debt, Mctîuire ninst, if he vvislies to prove, do so 
in Claflin's naine. As he lias not donc this. his claim niust be dis- 
allowed withont référence to any (niestion of set-off, and the referee's 
judgnient is therefore atîirnied. The court lias not hère to consider 
if Mcduire, when sued by tlie trustée upon a debt due to the bank- 
rui)t estate, can set otî against that debt the jjaynient niade to 
Cladin. In this case it is necessary only to détermine if the proof 
hère tendered by Mctîuire is sufticient. ïlie aj)peal of Wordell is 
disposed of in like mariner for the same reasons. 

Ilere it niay be that this opinion sliould conclude, but the ques- 
tion of Mc(iuire"s right of set-olï was argued before me at consid- 
érable lengtli. and was, indecd, almost the only question discussed 
at the argument. \Mthoiit deciding that «[uestion, it may not be 
iinprojier to sviggest certain considérations bearing upon it, inas- 
much as a détermination of tliat question is apjiarently necessary 
to the décision of the real controversy l)etween thèse parties. Al- 
though Mc(!uire, if he seeks to prove against Dillon's estate, must 
prove in the naine of f'iatiin, yet it does not foUow that the payment 
made ("laflin gives ^Ictîuire no right of set-olf against his debt due 
to Dillon. It is laid down in text-books on bankrujitcy, without re- 
gard to the provisions of particular statutes, that a surety paying 
the debt of his principal after bankruptcy may set ofï the amount 
so jiaid against his debt to the bankrupt. Wee Lowell, lîankr. § 282; 
CoUins V. Jones, 10 Barn. & C. 777; Ex parte Barrett. l'i Wklv. Rep. 
55!); Marks v. Barker, Fed. Cas. No. 9,09tt. The language of the dif- 
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ferent statiites of bankrupftey doubtless differs, and thé ptovisîon 
of section ;68b of the act of :j.898, that a set-off, to be allowed, must 
be provabie âgainst the estate, is not found in ail bankrupt acte, 
and apparéïltly Was not the lâw under the act of 1800. See Marks v. 
Barker, abovè cited. The right of set-off, however, may not dépend 
altogether upon the form requirëd in proving the debt. A debt proT- 
able only in the name of A. may perh^ps be availed of in set-off 
by B. To hold this would not contravéne the language of the prés- 
ent act. The rule that a sùrety may generaUy set off a payment 
made on his principars debt against his debt due to the principal 
does not seem to be based upon the technical form of proof , but upon 
broad principles applicable generally in bankruptcy. Under some 
circumstancés, therefore, McGuire might perhaps, by way of set-off, 
avail himself of his paymeût of Clailin's debt. Hère, however, the 
case is compliçated by the fact that Claflin has received a préférence, 
ànd so cannot prove. In such case, the set-off or counterclaim is not 
provable by anybody,' and it may be di&cult to establish that any 
debt, or any debt provable against the bailkrupt's estate, has been by 
the act of the surety discharged in whole or in part or diminished 
pro tanto. The rule that à partner mày not prove against the sepa- 
rate estate of his co-partner, in compétition with the creditors of the 
partnership, appears to be inapplicable tçhere, as hère, the separate 
estate will, in any event, yield no Surplus for the joitot creditors. 
Lowell, Bankr. § 182. Tfhe above suggestions are made only for the 
convenience of counsel, who may désire to raise again the question, 
which cannot be determined upon the existing state of the record, and 
not as an expression of deflnite opinion on the part of the court. 



In re HOWARD, 

(District Oourt, N. D. Callfornia. March 31, 1900.) 

No. 2,843. 

1. Bankruptcy — Re-examination op Claim^Bdrdkn of Proof. 

Wljere a créditer of a bankrnpt présents a pétition praying that the debt 
proved by another creditor may be re-examined, and reduced In amount, 
on the ground that It had been in part releàsed and cahceled by agreement 
of the parties hefore the banlrruptcy, the burden of proof Is on such peti- 
tioning creditorito establish the facts which he allèges. 
8. Bame— ProVablb Dbbts— Belbasb. 

Where 3. bank made a wrltten agreement with one of its debtors, stipii- 
lating that ail moriey coming In to his crédit for his business of the preced- 
ing year should be applled on his Indebtedness for that year, and that 
ftll Coming Iri to his crédit for the business of the current year should be 
! held for his - crédit for the business of that year, hdd, that there was no 
içueh -çvaiver or release of the Indebtedness then existing as would prevent 
: the bank, from provlng a. clalm for the unsatisfied balance against the 
estate of the debtdr In Kankruptcy. 

S:. i^6i(TKACT8-—%RXTTKS MeMORAîJDDM O'F OkAT. AORÉEMftNT. 

Where parties make aïi oral agreement, and afterwàrds draw iip a wrlt- 
ten 'iném<ir{mdum on the same subject, referring to the fact of the previous 
agi;€ement, and recognizing ^t as an existjing epntract, such mémorandum, 
signed bjr thë parties, must be taken as thé highest évidence of the terma 
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of the original agreement; and, in the absence of clear and convincing 
proof tliat there was fraiid or mistake in its exécution, It la mutually 
binding on the parties and their privles. 

In Bankruptcy. On revievv of décision of référée in bankruptcy. 

H. V. Morehouse, for petitioner. 
Jackson Hatch, for créditer. 

DE HAVEN, District Judge. The Union Savings Bank of San 
José proved its claim against the estate in bankruptcy for the sum 
of $308,393.4;5. A pétition was thereafter filed with the référée by 
J. M. Cox, a créditer of the bankrupt, asking that said claim be re- 
examined, and reduced to the sum of $70,913.79, upon the ground that 
ail of that part of the claim which accrued prior to May 25, 1898, 
to wit, the sum of $237,479.66, had been released by an agreement 
entered into on May 25, 1898, between the bankrupt, Howard, and 
the said Union Savings Bank of San José, acting "through and by 
its président, H. Ward Wright, then and there duly authorized and 
empowered" to act for the bank in that matter. The pétition fur- 
ther allèges that at the date referred to the bankrupt was unable to 
meet his existing obligations, and had determined to file his pétition 
in insolvency, of which fact the directors and ofiScers of the Union 
Savings Bank of San José had notice ; and it is further alleged "that 
the condition of the said bank was such on the 23th day of May, 
1898, that the filing of said pétition of said Edward B. Howard would 
cause the said bank to suspend payment, close its doors, and go into 
liquidation ; and theref ore, with the intent and purpose of f ully can- 
celing, annulling, waiving, and releasing the indebtedness of said 
Edward B. Howard then and there owing said bank, to wit, the sum 
of about 1237,479.66, and with the intent and purpose of preventing 
the said Edward B. Howard from filing his pétition in insolvency; 
and becoming an insolvent debtor, aàd for the further considération 
that said Edward B. Howard would pay to and tuî-n over and deliver 
to the said bank ail the raoney coming in to the crédit of said Howard 
& Co. as payment for the season's fruit business of 1897, to be ap- 
plied to the indebtedness of said Edward B. Howard to the said 
bank, the said bank, through and by its président, H. Ward Wright, 
canceled and satisfled, waived and released, said debt of Edward 
B. Howard." Thèse allégations of the pétition were put in issue 
by the answer of the Union Savings Bank of San José, and there- 
after the matter came on regularly to be heard before the référée, 
and an order was made by him refusing to réduce the claim of the 
Union Savings. Bank of San José. The questions arising upon the 
exceptions taken to the flndings and order of the référée hâve been 
certifled to the judge of this court for review, in accordance witji 
the provisioàs of rule 27, General Orders in Bankruptcy (32 C. 0. 
A. xxvii., 89 Fed. xi.). 

The whole controversy in this proceeding turns upon the question 
whether the Union Savings Bank of San José did in fact release, 
as is alleged in the pétition, ail that part of its claim against the 
bankrupt which existed on May 25, 1898. Upon this question of 
fact the burden of proof is upon the petitioning créditer, Cox. It is 
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a çoticé'ded fact that on May 25,: l8î>8, tM bankrnpf entered into 
some àgreemént with the TJmon.; :Savings JJanl:, actiiig through its 
président, eoncerning the indebtedness referred to. The agreenient 
was oral, and there îs in the testimony a most deeided conflict as 
to its terms. This agreement rested. in paroi until the 28th of the 
following nionth, when the bankrupt and the président of the Union 
SaTings Bank signed a writtea mémorandum of its terms. The 
mémorandum was executed at tlie request of the bankrupt, and is in 
the following words: 

"San José, Cal., June 28th, 1898. 
"We understand that ail money comlng in to the crédit of Howard & Co. 
which is payment for the season's fruit business of 1897 shall be applied on 
the indebtedness of Howard & Co. for said season of 1897, and ail money com- 
lng in to the crédit of Howard & Co. for the présent season's business shall 
be held for his crédit for business of 1898; including an amount of ?25,000 from 
Higgins & Beach Ce, drawn June 9th, 1898. 

"Union Savings Banli of San José, 

"H. W. Wright, Pt 

"Howard & Co." 

It tnay be hère remarked that the bankrupt was doing business 
under the name of Howard & Co. It is manifest that, if the terms 
of the agreement are correctly set forth in this mémorandum, the 
bank did not thereby release any part of the bankrupt's indebted- 
ness to it. According to this mémorandum, the bankrupt was to 
hâve the right, as against the bank, to retain for his current expenses 
the entire proeeeds of his fruit business for the season of 1898, and 
the money which he might receive on account of the business of 
the preceding season was to be applied by him as a payment on his 
indebt«dness to the bank for the season of 1897,= — that is, upon his 
then existing indebtedness to the bank;, and there was no express 
or inxplied agreement upon the part of the bank that, in considéra- 
tion of ertich application of the proeeeds of the bankrupt's fruit busi- 
ness for the year 1897, any balance of such indebtedness which might 
thereafter remain should be released by it. This inemorandum is, in 
form,awritteû admission that there was an existing contract betwe«n 
the parties, and is to be given preciBely the same légal eflect as if it 
had been executed immédiat ely upon the completion of the oral agree- 
ment of May 25, 1898, for the purpose of preserving a written mémo- 
rial of the terms of that agreement; and, in the absejice of clear and 
convincing proof that there was fraud pr mistake in its exécution, 
it is mutually binding upon the parties thereto and their privies, 
and must be deemed the highest évidence of the terms of the agree- 
ment to which it refers. Indeed, it may be said that it constitutes 
the contract between the parties. It is not claimed that there was 
fraud connected with the exécution of the mémorandum, nor is the 
évidence suiïicient to overcome the légal presumption that it correctly 
States the terms of the agreement to which it refers. The order of 
the référée is therefore affirmed. 
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In rc DEUELL. 

(District Court, W. D. Missouri, W. D. March Ifi, 1900.) 

Bankruptcy — Ordkring Surrendbr of Pkoperty by Bankkupt. 

A banlirupt trader was shown to liave bouglit large quantities of goods 
on crédit witliin a few montlis of her lianlîruptcy, but neither the goods 
nor tlieir proceeds were listed in lier scliedule, or turned over to her trus- 
tée. Slie testified that tlie goods liad been put into lier store, and sold, 
but gave no explanation of tlie disappearance of the proceeds. No boolis 
of account were kept during this period, no nioney was deposited in banlî, 
and no accounts against debtors for goods sold were found. The business 
was conducted by her husliand and son, in her name, and under her super- 
vision, and they testifled that they did not appropriate or retain the money. 
Held, that the banlîrupt should be ordered to surrender to her trustée the 
value of sucli property, after deducting the amount allowed for expenses 
and business losses, and should stand committed as for contempt until 
compila nce with such order, or until the further order of the court. 

In Bankruptcy. On review of ruling of référée in bankruptcy on 
proceedings against the bankrupt for contempt of court. 

Karnes, îsew & Krauthoff, Gilmore & Brown and EUis, Keed, 
Cook & Ellis, for creditors — 

Citing In re Salkey, Fed. Cas. No. 12,253; Id., No. 12,2.54; In re Purvine. 
;i7 C. C. A. 446, 90 Fed. 192; In re ïudor (D. C.) 96 Fed. 942; In re McCormick 
(D. C.) 97 Fed. 566; In re Sehlesinger, Id. 930; In re Maycr (D. C.) 98 Fed. 
839. 

James T. Burney, for bankrupt. 

PHILIPS, District Judge. This case is certifled to the court by the 
référée in bankruptcy for its action on a contempt proceeding against 
the bankrupt. On her examination, and tliat of other vvitnesses, 
before the référée, the référée found that she had failed to make a 
full schedule of the assets in her hands, and that she had in her 
possession and under her control goods, or their proceeds, of the 
value of 17,081.27, unaccounted for, and which she had failed to 
turn over to the trustée under the referee's order, and that she was 
in contempt therefor. Tlie court has examined the testimony in this 
case, and has also examined the bankrupt fully in court respecting this 
matter.. By her own statement she had on hand goods, about the 
Ist of July, 1899, invoiced at |1,700. Between that time and the 
making of her deed of assignment, about the Ist of December, 1899, 
she had obtained on crédit from a large number of merchants, at 
various distant points, goods aggregating $10,000. Of thèse she 
purchased, in October, $2,649, and in November, |2,282, for none of 
which she had paid up to the time of her assignment and the proceed- 
ing in bankruptcy against her in the forepart of December, 1899. 
Taking crédit for every conceivable pajinent, outlay, and expenditure 
between July and the time of the assignment, it "would not exceed 
$2,300. She claims that the value of the goods by her turned over 
to the assignée was $2,193.50. If this were conceded to be correct, 
the aggregate ciedit to which she is entitled would amount to $1,493.- 
50. But the évidence shows that the cost price of the goods turned 
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over to the assignée did not exceedf 1,200, and the sum realized by 
the trustée in bankruptcy ont bf thèse assets does not exceed but lit- 
tle over |5Q0. Some of the goads surreptitiously sent away from 
the store during the fall of 1899, which hâve been trâced by the 
trustée, would âmount to âbotft, say in round ntimbers, $400. Add- 
ing this to the 12,300, as claimed expenditurè by her, and the |1,200 
worth of goods turned over to the assignée, would make an aggregate 
of 13,900; or, if she were allO'Wed |2,193.50, claimed by her to hâve 
been the value of the goods turned ovèr to the assignée, it would 
make an aggregate of |4,893.50, ivîïiçh, on thè most favorable view to 
her, would leayeunaccountédfq^*. 15,106.50. This leave^ out of view 
the goods invoiced the Ist ofxJuly, 1899. She testified before this 
court that the goods shipped tô her from July to the time of the as- 
signment were put into the stdjPê; and sold. She dénies that any of 
the goods thus unaccounted for wçre shipped or spirited away; thus 
leaving, according to her own showing, as already stated, $5,106.50 
worth of goodis,;at their invoiçe iprice, unaccounted for.. She kept no 
book aceount, from Julyforward,' giving an account of sales or tlie 
casji taken in; no acçounts against debtors for goods sold are found; 
110 money waâ dep^sitèd in the'baiik to hfei* crédit; 'and, when in- 
quired of as to what explanation she had to make to account for 
SUch great disçrepancy, het^ otily answer was that shp liàd none to 
make. When jasked if she did;,not"talk this matter over with her 
husband and son, who were assisting her in running the store, and 
ascertain what explanation they gave, or as to what theoiy they had 
to account therefor, her answer was equally uiicèrtain ând indeflnite. 
As the goods were not on hand when she was declared a bankrupt, 
aad as she claims the gobds had not been sjiirited away, and testifles 
that they had been received and sold, the conclusion is irrésistible 
that she must hâve the mOney in' her possession, or that she knows 
who did receiVe it, and who has, it. The business was cbnducted in 
her hame. She thus published tîo the world that she was capable of 
transacting business;' and she obtained crédit for thèse goods upon 
the îaith of her credibility and business capadty. Shall she be per- 
lûitted thus to obtaln property dî other peoplè, secrète aiid appropri- 
ate It, without eVen so much as rendering any intelligible account 
thereof, and escape the pains and penaltiesimposed by the bankrupt 
law, simply becaûse shé is a wornaii; and under the haked assumption, 
or bare possibility, that her husband and son embezzled the proceeds 
of thèse goods? When she assumed the office of a tradesmàn she 
became amenable to its obligations and rèsponsibilities. She claims 
that part of the time — through the fall of 1899— she was sick, and 
^as not at the store ail the time; that her husband and son were, 
as theretofore, in charge, acting for her; but her own évidence is 
that thèse absences from the store werëonly occasional, and only for 
a few days at a time, so that it is quitë inf érable that during ail 
this time she was at the store frequently enough to hâve been fully 
advised of what was going on in the business; and she must be pre- 
sumed, as she is an intelligent woman, to hâve looked sutiiciently 
into the daily and weëMy transactions to hâve been fully advised of 
the disposition of thé goods, and to hâve known where the money 
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was. As tlie money arising from sales was uot deposited in the 
bank, she knew that her husband and son must hâve it, if tlie same 
was not by them turned over to her. Will the iaw permit that a 
resjîonsible merchant, upon whose crédit sucli a large amount of goods 
had been obtained, may thus shut her eyes, and make no inquiry and 
learn nothing about her business, ask nothing about the proceeds of 
the goods which were daily and weekly disappearing from the store, 
and, when called upon by the court to account therefor, or to render 
some reasonable explanation thereof, to escape the penalties of the 
bankrupt Iaw by simply saying, "I hâve not the goods. I hâve no 
money?" She either has the money, or her husband and son embez- 
zled it. They testifled bef ore the référée that they did not appropriate 
or hâve the money. Under such a state of affairs there can be but 
one judgment pronounced by the court, and that is that she must 
account for this money, or pay the penalty of her delict. The court, 
dealing in the most humane manner with this bankrupt, and making 
every possible allowance for improvident sales and careless business 
methods, and the loss that could reasonably resuit theref rom, finds 
that there must be in her hands, or under her control, at least the 
sum of |3,000, which she has failed to schedule or turn over to the 
trustée in bankruptcy, and that she stands in contempt of the order 
of the référée to that extent, and therefore the order of the court will 
be that she stand committed to the jail in Bâtes county, in this dis- 
trict, nntil she accounts for and turns over to the trustée in bank- 
ruptcy herein said sum of $3,000, or the further order of this court. 



HAHN V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. February 28, 1900.) 

No. 55. 

1. CosTOMs Ddties — Classification — Similitude Ci.ausîs. 

A '^ ^nenunierated article is to be classified for duty under the simili- 
tude clause of a tariff act, where the required similitude exista, rather 
than under the gênerai residuary clause. 

2. Samb — Articles Mancfactuhed prom Agate and Onyx. 

Jlauufactured articles made from agate or onyx, such as handlea for 
penholders, knives, and shoe and glove hooks, pajjer welghts, etc., are 
subject to the same' rate of duty imposed by paragraph 480 of the tariff 
act of 1883 on precious stones, under the similitude clause of such act, 
being identieal in "material" with well-ltnown liinds of precious stones, 
although advanced, by their manufacture into specitic commercial articles, 
beyond the condition of stones. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal from a décision of the circuit court, Southern dis- 
trict of New York (91 Fed. 755), reversing a décision of the board of 
gênerai appraisers, which reversed a décision of the collecter of 
customs touching the classification for duty of certain merchandise 
entered at the port of New York, September, 1890. 
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Everit Brown, for àppellant. 
Jàs. D. lîakèr, for appellee. ' 

Before WALLACE, LACOMBÈl, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. Tîx«. merchandise in question coin- 
prised sjnall cups, shoe-hooli and glove-book handles, kiife handles, 
paper weights, slabs for match boxes and for blotting papers, and 
similar articles. They are nianufa;Ctured wlioHy of agate or of onyx, 
onyx and agate being substantiajlly the same, excepting tbat the 
minerai is called agate when it bas stripes, and onyx when it is ail 
of one Golor. The relevant proyisions of the tariff act of March, 
1883, are: ., 

Paragraph 480: "Precious stones of ail kinds, ten per centum ad valorem." 

Paragraph 596, Free Lflst: "Agate, unûianufactured." 

Se(|^ion 84{*9: "There sliall be levled ; * * * upon every non-onunierated 
article wjileh bears a similitude either'in material, quality, texture, or the 
use to Svhich it may be applied to àny article enumerated in this title as 
chargeable with dirty, the same rate of duty -which is levied and- charged on 
the enupaerated article which it most resembles iUiany of the partieulars be- 
fore mentioned." ■ i , 

Section l513i "There shall be levied, coUeçted and paid on tlie importation 
of ail raV or unmanuf actured articles, pot herein enumerated or provided for, 
a duty of ten. per centum ad' valorem; and on ail articles iiianufactured, in 
wtiole or in, part, not herein enumerated or provided for, a duty of twenty 
per centum. ad valorem." 

The cèllector classified the importations fdr'duty àt 20 per cent, as 
nonenumerated articles, manufactured in whole or in part. The im- 
porter protested, claiming that by similitude (under section 2499) 
they should be charged with the same rate of duty which is levied 
upon precious stones. The board of- général appraisers reversed the 
collector, and sustained the importer's claim. The court reversed 
the board, arid sustained the collector. 

The undisputed facts of the case and prior décisions of the courts 
seem to lead to but one conclusion. This court held in Erhardt v. 
Hahn, 5 C. 0. A. 99, 55 Fed. 273, that "undoubtedly, agate stones 
* * * are 'precious stones,' within the comraon acceptation of the 
term; certainly some varieties of them are; and, of course, they 
were known in trade and commerce and to lexicographers by that 
generic term." The board of gênerai appraiserS in the case at bar 
hold that agate is one of the precious stones. Iffdéed, no other con- 
clusion was possible under the testimony, which showed that the 
term "precious stones" commercially embraced not only the diamond, 
sapphire, emeraJd, pearl, opal, and turquoise, but also the garnet, 
béryl, topaz, rock crystal, lapis lazuli, agate, onyx, jade, amethyst, 
tiger-eye, chalcedony, bloodstone, moonstone, tourmaline, chryso- 
prase, etc., and that in this enumeration agate by no means occupied 
the lowest place either in hardness, susceptibility to high polish, 
beauty, or raHty. The brief of counsel for the United States contains 
the statement that the articles are made of the same material as 
"precious stones" so called. This court further held in Erhardt v. 
Hahn, supra, that the term "precious stones" applied only to the min- 
erai substances embraced within it while they remained stones, and 
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Ihat articles like those in suit had been advanced beyond that condi- 
tion, and bad become completed commercial articles known and rec- 
ognized in trade by spécifie and distinctive names other tban the 
uame of the material, and bave been put into a completed shape 
designed and adapted for particular uses. Xo one hère questions this 
conclusion. The évidence in the case at bar shows that the articles 
are known to the trade and bought and sold as "agate penholder 
handles," "agate shoe-hook handles," "agate slabs," "agate rollers," 
"onyx glove-hook handles," etc. That they are no longer within para- 
graph 480, but are separate manufactures, subject to be classified un- 
der whatever other provision of the tariff act may be found properly 
to cover them, is conceded by both sides. Moreover, both sides con- 
cède and insist that thèse articles are not enumerated in any of the 
821 paragraphs which make up the free and dutiable schedules of the 
act of 1883. Not only is there no enumeration of them by their trade- 
names, but no gênerai phraseology can be found in any of the numer- 
ous catch-ail clauses with which the schedules are interspersed which 
can be strained suflflciently to hold them; wherefore they are left 
exposed to the opération of the gênerai catch-ail clauses which were 
devised to seize hold of ail nonenumerated articles. Finally, the 
board bas held that they are similar in material with that particular 
species of precious stones which is known as "agate," and which, 
while it remains a stone, is embraced within the descriptive terms of 
paragraph 480. Inasmuch as the material is identical, — i. e. similar 
or alike in ail respects, — the soundness of this conclusion of fact is 
not open to dispnte. 

The only question left is, "Which of the two catch-ail clauses 
above quoted (sections 2499, 2513) is applicable?" But that ques- 
tion also bas been answered authoritatively. "If an article is found 
not enumerated in the tariff laws, then the flrst inquiry is whether 
'it bears a similitude,' etc. * * * If it does, and the similitude 
is substantial, then, in the language of the court in Stuart v. Max- 
well, supra, 'it is to be deemed the same, and to be charged accord- 
ingly.' " Arthur v. Fox, 108 U. S. 125, 2 Sup. Ct. 371, 27 L. Ed. 675. 
The same rule of interprétation is expressed with soniewhat greater 
fullness in Sykes v. Magone (C. C.) 38 Fed. 494, as follows: 

"There are a number of articles as to which no duty is to be paid. Those 
figure on the free list. With regard to everj'thinjr else which cornes hère, 
congress has undertaliien to prescribe the spécifie rate of duty which it shall 
pay. Of course, to do this by a verbal enuineratiou of everj' l^nown article, 
whether a natural growth or a product of manufacture, would be practieally 
impossible. So, after enumerating with greater or less détail, and by spécial 
or gênerai terms, such articles as it occurs to them to enumerate in that way, 
the framers of thèse tariff acts hâve devised various catch-ail clauses, in order 
to prevent any articles which should, in their judgment, pay duty, from slipplng 
through. One of thèse catch-ail clauses is known as the 'similitude clause.' 
It provides that if an article is * * * not enumerated by gênerai or spécial 
name anywhere in the long lists of dutiable articles, then inquiry shall be 
made as to whether it bears a similitude * * * to' any article enumerated 
in thèse several lists. * * * Finally, in case ail the other catch-ail clauses 
should fail to hold the article, there is a gênerai provision that upon every man- 
ufactured article not enumerated or otherwise provided for there shall be a 
duty of 20 per cent." 
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iTJie reasqfl.-jsJiy.rQ^itlie t^Q ,,çatcli-all clauses ; found in/sections 
Slp^iand ;^|$,'tlïe siniilitude clause is first to bft a,pplieà, is n^an- 
jfest. If iiçi go applieâ, it.Gaft ijever hâve any , application at ail, 
since section 3^13, which çoversV^^rything umnanufactured, whoUy 
manufactured, .and partly manufa,Gtured, is phrased; wlth such uni- 
yersal compfehensiveness as to, s^eep up every; conçeivable article, 
Ijeaying nothing "nonenumerated" fpr section 2499 to apply to. In 
neîi:îier of the causes in which articles like those at bar were be- 
fpfjB.this court did tbe protest ciaim that duty sjiould be assessed 
under the similitude clause. Erhardt v. Hahn, topra; Hahn v. Er: 
har^t, 45 U. S. App. 500, 24 Ç. G. A. 265, 78. Fed. 620, The point 
npw raj^sed has, therefprp, not jbeen adjudicated,, and, in view of the 
deeî^ipns abpve citedi, and pf the undisputed tacts, we concur in the 
conclusion of the board of apprai^rs. It may ,at first seem start- 
ling tojclassify a shoe-hook handle with a di^mçnd for duty pur- 
pos,es, bu,t, •when it is: aade out, of what is cpuceded to be a pre- 
clous stonp, thè conclusion isnotso absurd. A somewhat différent 
mode of cutting would hâve cbainged the handles, paper weights, 
slabs, eto^, into peudants for earrings, or stones suitable for mount- 
ing in bpacelets or bropches, or as sleeve buttons, scarf pins, or some 
other of the articles of personal adomment knpvi'n as "jewelry," and 
with whiçb the idea of a precious stone is assopiated. 

It is sought to susta4n the ruling of the circuit court upon what 
is said to be the "uuifprm classiftcatipn of articles manufactured 
from agate, onyx, and sijnilar material subséquent to the act of 
1883." But during that same period the importera hâve vigorously 
insisted that articles like thèse should pay, no }iigher rate than pre- 
cious stpnes. Moreover,) some of the rulings pf the treasury depart- 
ment which are cited are inapplicable to the case at bar, for the 
reason that the manufactured agates or onyxps jw'ere found to be 
within somé gênerai description in the schedulea, and thus enu- 
merated as "beads or bead ornaments" (S. 8. 2534, 2877), or as 
"toys" (S. S. 3264), or were held dutiable by similitude in the case of 
onyx columns to "manufactures of marble" (S. S. 9228). The déci- 
sion of the circuit court is reversed,i,and that of the board of gên- 
erai appraisers is aflSrmed. 
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COHN V. JONES. Warden. 
(District Court, S. D. lowa, C. D. Aprll 3, 1900.) 

1. Habeas Corpus— Fedekat, Courts -Release dp State Prisonkr. 

A tederal court may, iu its discrétion, release upon a writ of habeaa cor- 
pus a person held in confinement under a judgment of a state court sen- 
tencing him to imprisonment for crime, wliere it appears that such court 
had no jurisdlction over liis person or of the crime charged; and where 
such want of jurisdiction arises from a provision of the constitution or a 
law or a treaty of the United States which preeludes a second prosecution 
for the offense, such relief may properly be granted, rather than to compel 
the petitioner to follow his remedy by writ of error.i 

2. Extradition— Tkial oî' Accused fob Différent Offense— Identitt OB' 

Charges. 

The information upon whieh extradition papers were based charged the 
défendant wlth the buming of a "house" owned by a person named, and 
"occupied and Inhabited" by x>ersons named for specifled business pur- 
poses. The indictment found against the défendant after his extradition, 
and upon which he was tried, charged him with the burning of a "store 
building" owned and occupied by the same persons, and for the same pur- 
poses, as specifled in the information. Uelâ, that the word "house," as 
used in the information, could not be considered as meaning a dwelling 
housé, but must be construed in connection with the pther averments, 
whlch clearly showed it to be a store building, and that, therefore, there 
was no variance between the charge upon whieh the défendant was extra- 
, dited, and the one for whlch he was tried. 

3. Samb— Construction op Tbbaties— Description, of Offenses. 

Where an extradltiofa treaty uses gênerai names, such as "murder" ce 
"arson," in deflning the classes of crimes for whieh extradition may be 
granted thereunder, such names are not necessarily conflned to thelr 
meaning at common law, but the question whether a given offense eomea 
within the treaty must be determined by the law as it exista in the two 
countries at the tlme the extradition is applied for. 

4. Same— Offenses Embhacbd in Treaty— Duty op Détermination. 

Under the Ashburton treaty between Great Britain and the United 
States, signed August 9, 1842, whlch provides (article 10) that a person 
can be surrendered for trial on extradition proceedings only "upon such 
évidence of criminality as, aecording to the laws of the place where the 
fugitive or person so charged shall be found, would justify his appréhension 
and commitment for trial If the crime had been there committed," and 
further provides for the examination into the charge by a judge or magis- 
trate of such place, it is the duty of the authoritles of the country upon 
whieh demand for extradition is made to détermine In the final instance 
whether the faets set forth In the information or other papers charge 
the commission of an offense within the provisions of the treaty, and, in 
the absence of fraud practiced upon them, their décision cannot be ques- 
tioned. 

On pétition praying the issuance of a writ of habeas corpus on 
behalf of petitioner, and demurrer thereto flled by respondent. 

Charles L. Powell, for petitioner. 

Milton Kemley, Atty. Gen., and John McLennan, Co. Atty., for 
défendant. 

SHIEAS, District Judge. From the pétition and the amendment 
thereto filed in this case it appears that the petitioner, Charles 

1 As to jurisdlction of fédéral courts on habeas corpus, see note to In re 
Huse, 25 C. C. A. 4. 
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Colin, is now coniined in tlie lowa state penitentiary at Ft. Madison 
under a sentence pronounced by tbe district court of lowa for Polk 
county, he haying been found guilty of the crime, of burning a store 
building situâted in Polk county/Iowa. It further appears that, in 
order to subject the petitioner to the jurisdiction of the district 
court of Polk county, and put him upon trial, it becaine necessary 
to extradite the petitioner from Canada, and to that end an infor- 
mation, duly sworn to, was laid before John J. Halloran, a justice 
of the peace in Des Moines township, Polk county, and a warrant 
of arrest was issued thereon. Based upon thèse proceedings, an 
application in due form, through the président of the United States, 
was made to the Oanadian authorities for the extradition of the 
petitioner under the terms of the treaty between Great Britain and 
the X^nited States, known as the "Ashburton Treaty," signed Au- 
gust 9, 1842, and the sjipplementary convention of March 25, 1890 
(26 Stat. 1508). The brder of extradition having been given by the 
Canadian authoyities, the petitioner was brought back to lowa, and, 
an indictment being found against him in the district court of Polk 
county, he was put upon. triai before a jury, convicted, and sen- 
tenced to imprisonment for the period of eight years in the state 
penitentiary. He now seeks to obtain a release from this impris- 
onment on the ground that he was indicted, trièd, and found guilty 
of an offense other and différent from that for which he was extra- 
dited ; that it is settled by the décision of the suprême court of the 
United States in the case oî U. S. v. Eauscher, 119 U. S. 407, 7 Sup. 
et. "Ma, 30 L. Ed. 425, as well as by the express provisions of the 
supplementary convention of March 26, 1890, that a person extra- 
dited under the treaties between Great Britain and the United 
States can be tried only for the offense charged against him in the 
extradition proceedings, the court being without jurisdiction to put 
him upon trial for any other crime. By article 111 of the conven- 
tion of March 25, 1890, it is declared that: 

"No person surrendered by orto éitheri of the high contracting parties shall 
Tae liable or be trled for any crime or offense, committed prior to his extra- 
dition, otlier thaii tlie offense for wiiicU he was surrendered, until he shall 
hâve liad an opportunity of returning to the country from which he was sur- 
rendered." 

Prior to the adoption Of the supplementary convention of 1890, 
the suprême court, in an opinion handed down December 6, 1886, 
in the case of U. S. v. Rauscher, 119 U. S. 407, 7 Sup. Ct. 234, 30 
L. Ed. 425, had considered this gênerai question in a case arising 
under the Ashburton treaty, and held the rule to be tihat a person 
extradited "shall be tried only for the offense for which hé is char- 
gea in the extradition proceedings, and' for which he was delivered 
up; and 'that,' if not tried for thàt, or îftfter triai and acquittai, he 
shall hâve a reasonable time to leave the country before he is ar- 
rested upon the charge of any other crime committed previous to 
his extradition." Thé ruling iri this case, and the provisions of ar- 
ticle 111 ofthe convention ôf 1890, cléarly sustain the contention of 
petitioner that a person extradited cannot be rightfully placed up- 
on trial for any offense other than that with which he was charged 
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in the extradition proceedings, and therefore the main question for 
considération is whether in fact the petitioner was tried and con- 
victed for an offense otter than tbat for whicli he was surrendered 
by the Canadian authorities. When placed upon trial in the state 
court, the petitioner in that court presented this question, denying 
the jurisdiction of that court to try him for the crime charged in 
the indictment to which he was required to plead; but the court 
overruled the objection, and it is now strenuously urged in, argu- 
ment by the attorney gênerai, appearing for the respondent, that 
the remedy open to the petitioner is by an appeal from the ruling 
of the trial court to the suprême court of the state, and from thence, 
if need arises, to the suprême court of the United States. It is 
well settled that a writ of habeas corpus must not be used to serve 
the purposes of a writ of wror, but it is equally well settled that 
the writ may be grantèd in cases wherein it appears that the state 
court had no jurisdiction over the person of the défendant, or of 
the crime charged in the proceedings before it. Ex parte Siebold, 
100 U. S. 371, 25 L. Ed. 717; Ex parte Rovall, 117 U. S. 241, 6 Sup. 
et. 734, 29 L. Ed. 868; In re Frederich, 149 U. S. 70, 13 Sup. Ct. 
793, 37 L. Ed. 653. Thèse cases, and others that might be cited, 
déclare the rule to be that in cases wherein the trial court, whether 
state or fédéral, bas jurisdiction over the person and the crime 
charged in the proceedings, relief against aîleged errors can only 
be had by a writ of error; but in cases wherein it is alleged that the 
trial court is without jurisdiction over the person of the défendant 
or over the crime charged, then the writ of habeas corpus may be 
availed of, it being then discretionary with the court or judge from 
which the writ is sought to détermine whether the party complain- 
ing should be left to seek his remedy by a writ of error, or whether 
the circumstances are such as to justify granting relief through the 
issuance of the writ of habeas corpus. In the opinion given in Re 
Frederich, supra, it is said: 

"It Is certainly the better practiee, in cases of tiîs klnd, to put the pris- 
oner to hls remedy by writ of error from this court, under section 709 of 
the Revised Sta tûtes, than to.award him a writ of habeas corpus. For under 
proceedings by writ of error the validity of the judgment against him can be 
called in question, and the fédéral court left !n a position to correct the wrong, 
if any, and at the same time leave the state authorities in a position to deal 
with him thereafter, within the limita of proper authority, Instead of dis- 
charging him by habeas corpus proceedings, and thereby depriving the state 
of the opportunlty of asserting further jurisdiction over his i>erson In re- 
spect to the crime with which he is charged." 

In cases, however, in which the facts are such that the state court 
is without jurisdiction, and cannot rightfuUy proceed against the 
party, the suprême court has originally entertained proceedings in 
habeas corpus, and has afiflrmed the action of the trial courts in 
granting relief in that mode of procédure. In re Loney, 134 U. S. 
372, 10 Sup. Ct. 584, 33 L. Ed. 949; In re Neagle, 135 U. S. 1, 10 
Sup. Ct. 658, 34 L. Ed. 55; Ohio v. Thomas, 173 U. S. 376, 19 Sup. 
Ct. 453, 43 L. Ed. 699. If it be true that the petitioner in this case 
was tried for an offense other and différent from that for which he 
100 P.- 
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"was surreB^eFéd by the Cànadiai authorities^'tljen' it Is clear that 
the Btate éontt had not jurisdictidB over his pepson, and the whole 
procéediïigs Mfled upon the iùdtetineïit' are voidy and of no effect. 
InUlie opinioilideliVered in U. Si V. Kauseher, srapua, after demon- 
stratin^ tfië'Jitf ©position that undëpi extradition ^ tfeaties of the na- 
ture of thàt bètween Great Britain and the XJhitéd States a person 
extradited cali be tried only for an offense named in the treaty, and 
upon which the extradition proceedings were'had, the court then 
prodeeds to cônsider the remedy open to the party if he is wrongly 
put ûJ)on trial for an offense other than that for which he was 
extfâdîtêd, stating its views as follows: 1 1 

"TAis ^ëaiedy 1b by a wrlt of error from the suprême c6urt of the United 
Stâtéït te fhè State coUrt ■ïrhleli itiay hâve commltted the error. The case 
Belrig thi» remoTed intd that court, the justi effect and opération of the treaty 
up<m thÇjjrights asserted by the prisoner .w^uld be there.deiclded. If the party, 
howeyer,J|9 under arrest, and désires ft more speedy remedy In order to se- 
(îùre ^liS, ielease, a wrlt pf hàbèas cori>ias ffom one 6f thè fédéral judges or 
fédéral' '^urtSi issùed on' the ground that he Is festrainèd 'ôf hls Uberty In 
vlolatioti.ét thff constltotièn: or a law pr.à treaty of tljà Upited States, wlU 
brlBg.Wm bPfore a fédéral; tribunal, wl^frp the truth of the allégation can be 
Inqnfrèd into, and, if It be well founded^, he wiÏÏ be d^^^^ 

lia <5ôsgr()ve v. Winney, 174 U. S. 64, 19 Bupj Gt. 598, 43 L. Ed. 
897, the ^aétS'iwere that Gosgrovewfas: chargediwith larceny of a 
hbàit ma her âppurtéàanee!& at^Dettoit, Mich,, and was extradited 
frotaûf Câiiadaunder the* lÀshburtoni treaty, and was held to bail 
béfÔPèitSfe recordèr's court in Détroit He gave bail for his ap- 
peai^ânfcéj-'fietuTâed'tci Canada, aàdi'Subsequén'tlyj but béfore the 
triaiUn'Ihàï^côMer's'côtféti'eamè isàbk to Detrbit; where he was ar- 
reètet*)»» thè tthârgéo¥ob«truetiKg' «hé' 'United. States marshal in 
thé.êxèéu*io»'ôf a'Wplt''of' attatîhittBiïtj î-'tEe ap]^liéd to the district 
Coùr^fOf tliè tinited StatëB'for A'Wtit of habeascopptts, in order to 
be i<eleaièâ frottthis âtrest, on the gronnd that he was protected 
by the terms of the treaty; and upon àppeal the suprême court 
sustained the proceedings^. and ocdereé his discharge. 

Thèse authorities, and others that miglit be cltëd, sustain the au- 
thorjj;^' jïf Ijp' fëdë'ral icoferts tg! gi;ant Writs ôf habëàs corpus when 
it appefliira tli^ -the petitioner is r^^ (jfhis liberty in vio- 

lation 0f;a l^w or treaty of; the United States, à»d it is an author- 
ity whiich Bhould béexercisëd when the writ is soùght on account 
of infriEictiQnà> jdf thé ;'ireaties existi;^ betwëén thé United States 
and othër nations, in enteringinW extradition tréàties, and in 
surrendering fugitives from justice under the terms thereof, the 
foreighiiktion inust rely lipon the gbod faith of the national gov- 
ei^nmèfit fdr thè proper observance ôfthëir terms. ' If Great Britain, 
iii jiiyrfeltiance of the tréàty with the TThited States, and upon re- 
(iiietet of the président, ferenders a përson for trial, either in a 
;f«;deral àt state court, for aome pffënçe provided for in the treaty, 
Bûdi çurrender is made hpdn thé'&^li'êss condition that the person 
extradited will be tried ônly for ffië offense prOvided for in the 
éxtradiitîon proceedings; but thë 'ôhîy govemmënt to which Great 
Btitain can look for thé 'ëiiîorcenient of this condition is that of the 
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United, States, and hence the duty is placed upon the executive and 
judicial branches of the fédéral govemment to require a strict ob- 
servance of the treaty obligations. It is for this reason that v?e 
find it enacted in section S275 of the Eevised Statutes that: 

"Wiienever any person Is,<}ellvered by any foreign government to an agent 
of the United States, for ' tHe purpose of beiug brought wlthin the United 
States and tried for ahy orinie of which he is duly accused, the président 
shall hâve power to take ail necessary mèasures for the transportation and 
safekeeping of such accùséd person, and for hls securlty against lawless vio- 
lence, until the final condusion of his trial for the crimes or offenses speei- 
fled In the vearrant of extradition, and until his final discharge from custody 
or Imprisonment for or on account of such crimes and offenses, and for a 
reasonable time thereafter, and may employ such portion of the land and 
naval forces of the United States, or the militia thereof, as may be necessary 
for the safekeeping arid protection of the accused." 

In the opinion of the court in the already cited case of U. S. v. 
Eauscher, supra, it is said, in effect, that the treaty obligation can, 
in most cases, be enforced with less friction through the judicial 
branch of the government than by means of the executive power; 
that being one of the reasons assigned for the ruling that a party 
prosecuted for an offense other than that covered by the extradition 
proceedings can apply for a writ of habeas corpus to a fédéral court 
or judge. In view of thèse rulings, and the reasons on which they 
are based, it must be held that the application in this case for a 
writ of habeas corpus is within the jurisdiction of this court, and 
the grounds upon which tb^ application is founded, to wit, that the 
terms of the extradition treaty hâve been violated, are such that it 
becomes the duty of the court to examine into the truth of the 
allégation in order to prevent infractions of the treaty obligations 
due ffôm the government of the United States to that of G-reat 
Britain. As already stated, the petitioner charges in his pétition 
that he was extradited for one offense, and was tried, convicted, 
and sentenced for another and différent offense, and the query is 
whether this allégation is sustained by the actual facts of the case. 
It may be hère stated that the proceedings against the petitioner 
were begun in the name of Charles A. Spiegel, that being the name 
by which he was known in Des Moines; but upon arraignment to 
answer to the indictment found against him it appeared that his 
true name was Charles Cohn, and the subséquent proceedings were 
had against the petitioner as Charles Cohn. In the information laid 
before the justice of the peace, and which formed the basis of the 
extradition proceedings, it was alleged that: 

"The défendant, Charles A. Spiegel, is accused of the crime of arson, com- 
mitted as follows: Said défendant, Charles A. Spiegel, on the night of the 
21st day of Febmary, 1899, in Polk county, lowa, did feloniously and will- 
fuUy set fire to and burn and consume a certain two-story brick "house then 
and there situated, and being the property of Charles H. Martin, and at said 
time occupied and inhabited by the Hub Shoe Company for carrying on a re- 
tail shoe business, and by Charles A. Spiegel, carrying on the business of 
making and selling fur goods, and by J. W. Kramer as a photographer's gal- 
lery, contrary to the statutes in such case made and provided, and against the 
peace and dignity of the state of lowa." 



644 100 FEDgAa-È' RiPbRTBR. 

^ 'ïiif tîiê ffiaiétinie&t irelurûed by'tiili grand jûi-yjàçÔ Upon wWch 
tile jfeïitidhér'Was tr'Iëd fthd contiëtedpît is rècited tHatr 

"i'Bè gran'd jury bf the éouûty of P(>Iki'iia,the staté 6t iWa, béing legally 
impaneled, âworù, ànd chdféed, in ihë iikùté and by the aùtïiority of the 
State Qf Ipwa accuse Charles A. Splegel of the prime of arson, comroitted as 
follows: Ths said pbaries i,,, Splegâ, oii'iië: 21st day, of Ffeb'ruary, A. D. 
1899, In.tlle boûfa'ty of ^olk afôr^alid, âad'^mte of lo^si. in ithè; niglîttlme of 
sald dây, ^l(i jylUtuUy, feioniovl^ly, aild i>iàlï(îlo\isly sét' flre to | and burn a 
Certain StQrejbtjïldlng tbCT.,anà'tberè,sltuàtéa in PolK'cqùfilty, lowa, then and 
thèr^ oce))pj.# ;by 'tbè Hupj^S&ôe Conapany aûd by J. ;yr. Cranjer as a store 
building, ànd then ànd tfiôte'iowned by one Ç. Bf. Martin, with a wlUful, 
maliclouS, and felt^nious intenti" etc. ', , , 

The contention of petitioner is that the extradition treaty provides 
for the surrender of perspns charged T^ith arson;, that in construing 
the treaty the word "arson" must be given its meaning at the com- 
inon law; that àt the common lawi arson mearis the burning of a 
dwelling house; that the information upon which petitioner was ex- 
tradited charges the eommon-law crime of arson, in that it charges 
;the.burningiof a housé occupied and iiihabited; that the indictment 
charges thelb^iiing oî a store building,- whieh is made an indictable 
oiïense by the "statutes of lowa, butniivhl«h is not încluded in the crime 
Qf arson, as known to" the common law. There can be no question 
that both the information and thé 'indictment charge an offense 
against the statuie law of lowa, and that both refer to and describe 
!the same jacty ta wit, the-burning of A' house or building owned by 
Gharles H. Martin, and éitùated inPpik cpunty, lowa. While it may 
be true that the word '.Tiouse," whenîuBed wîthout a qualifying descrip- 
tion, would be construed to mean a dwelling house, yet the context 
may show t^atit is used in a différent sensé;: and in determining 
the 'offensé diarged in the information in this case we must Ipok at 
the entire. description therein eontained, in order to ascertain the 
charàcter of the building which it is allegéd ,waè burned. The same 
nile mustbe dhseryed wîth respect to the use of the word "inhabited" 
in the information. The question is whether the use of thèse words 
compels the couk to bold that the burning of a dwelling house is 
charged, whén the entité description Contained in the information 
shows that it charges the burning of a structure occupied for carry- 
ing on the retail shoe, fur, and photôgrapher's business. It cannot be 
questioned that the word fOiouse" is used in many ôther sensés than 
that of a dwelling house, and it must be held that the information in 
this case doesnot charge the burning of a dwelling ihouse, but does 
charge the burning of a house occupied for certain named business 
purposes. In the indictment the charge is of burning, a certain store 
building occupied by the Hub Shoe Company and by J. W. Cramer 
m a store building, and it cannot be held that there is such a variance 
in 'the charàcter ascribedto the building burned in the information 
ia,iid the indictment as fd, justify tîie holding tha,t two différent of- 
fenses arp cbarged thertein; but, on the coiitrary, it niust be held that 
itis ipade to appear thati the petitioner was put upon trial and con- 
victed of the same offense charged in the information which was 
made the basis of the extradition prôCèettings. 
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But it may be urged that, if this is the proper construction of the 
information and indictment, it is tlien made to appear that petitioner 
was extradited for an offense not within the purview of the treaty; 
the contention of petitioner being that tlie \vord,"arson," used in the 
treaty, must be held to include only such offenses as would be held 
to be arson at the common law, the argument being tMt it cannot be 
supposed that Great Britain intended to bind itself to surrender for 
trial ail persons who might be accused of arson, under statutes subse- 
quently enacted in the several states of the Union, which might, by 
législative enactment, déclare very trivial matters to be arson; and 
thus secure the extradition of persons chargea with offenses which 
were not Avithin the contemplation of the contracting governments 
when the treaty M'as entered into. I concur in the contention of coun- 
sel for petitioner that offenses not within the terms of the treaty 
when it was adopted cannot be brought within it by the législative 
action alone of either the United States or of any of the constituent 
states of the Union; but the remedy is not in adopting the view con- 
tended for by petitioner, to wit, that the common-law définition of the 
crimes named in the treaty must be adopted, and that no other of- 
fense can be held to be within its provisions. When an extradition 
treaty uses gênerai names, such as "murder," "arson," and the like, 
in deflning the classes of crimes for which persons may be extradited, 
tlie question of whether a given offense comes within the treaty raust 
be determined by the law as it exists in the two countries at the time 
the extradition is applied for. Thus, in ar-ticle 10 of the Ashburton 
treaty, it is provided that a person can be surrendered for trial only 
'•upon such évidence of crinilnality as, according to the laws of tlie 
jtlace where the fugitive or person so charged shall be found would 
justify his appréhension and commitment for trial if the crime had 
been there comrnitted; and the resjjective judges and other magis- 
trates of the two governments shall hâve power, jurisdiction and au- 
thority, upon complaint made under oath, to issue a warrant for the 
appréhension of the fugitive or person so charged, that he may be 
brought before such judge or other magistrates, respectively, to the 
end that the évidence of criminality may be heard and considered." 
This article of the treaty makes it plain that in the présent case it 
was the duty of the Canadian autliorities to détermine whether the 
facts set forth in the information and other papers charged the pe- 
titioner with an offense within the meaning of the treaty, the test 
being whether the facts stated and shown would constitute the of- 
fense of arson in the dominion of Canada; and, the décision being 
that the ofl'ense of arson was charged, the extradition warrant was 
granted. Under the terms of the treaty the duty of determining 
whether the charge made against petitioner came within the provi- 
sions of the treaty was laid upon the Canadian authorities, and, in 
the absence of fraud practiced on them, their décision cannot be 
questioned. In substance, this same question was considered by the 
circuit court of appeals for this circuit in the case entitled In re 
Rowe, 23 C. C. A. 103, 77 Fed. Ifil. In that case it appeared that 
CJhester W. Eowe had been extradited by the government of Mexico 
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u^ei^^a, |:^çi|.tj; s,ubstaiitially sWUap.to the one now under consid- 
eratioii,; an4;',fté,% the cip,cuit couri ôfvtlie United States 

in tfie Soutû^rn district of lowa for a wfit of liaTbeas corpus on the 
grpupd tliat he'Ayag held for tri^i lîpqn an incjiçtmént charging an 
ofEerise othçj^tlxj^p the Qne for wliicîi he was sùjj^éndefed. The cir- 
cuit court refij^d the, writ, and 6n afjpeal the (épiirt ôf appeals af- 
flrmed the rijlîij:^ holding that it was for théiJïexican government 
to décide whe^^fir) under its laws,'the facts shôwn in aid of extradi- 
tion proçeedin^a woiildconstituteia ç^^ withip the terms of the 
treaty. ïhus « is ,ma4e clear that the authoritieS of bbth govern- 
ments nju^t concur in the, conclusion tha ta giVen offense is included 
in the crimes named iu tlie treaty, before a carrant of extradition 
will be, i^^çd.., ^ deipE^nd for extradition wÙi not be made unless 
the autiiprities of the copiniry requestihg it are satisfied, from the pa- 
pers and, évidence subn^itted, that-tlie offense for which extradition 
is sought i? one that, as thp law then is m the demanding country, 
ivill bç fairly; embraced within the terms of fhe treaty; and the au- 
thorities p£ the country f rpm which the «urrender is sought are not 
authorizçd to grant the warrant of extradition unless lïpon examina- 
^ion it appçafs that the offense upon which 1*116 application is based 
i» one iw%ç|i, under thè law then existing in that countr^f, would 
corne wittinthe extraditajt)le crimçs namçd ip the treaty. Whetber 
the Cana;âian authorities àl;ted rightly in grànting the order of extra- 
dition dof a ijot, therefpre,, jcjepend upon the question whether the 
évidence 9ub,ïnittedto i;he^ would sustaip a charge of arson at the 
common law, but whether 'jit wouïd sustain a charge of arson under 
the law of the dpminion p^ 'ôànîida, as that law was at the time the 
order of .extradition . was, ,^ough;t.. This question was determined in 
the aiffirmative by the Caiiad,i^û authorities, and the order of extra- 
dition was i granted, and thp petitioher whojly îails to show any just 
groumi for. cpnçiplaint ag^ins^tifi^s action oh their jiàrt. Under thèse 
circumstq.nces it must beneld.ïh.àt the facts averred in the pétition 
and the ajnendment thérëtp dp çpt constitute cause foi* the issuance 
of a writ of ^ifbeas corpus, and îhe pràyer therefor is refused. 
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JEWETT V. ATWOOD SUSPENDER CO. 

(Circuit Court, D. Vermont. March 14, 1900.) 

Patents— TiiANSFER — Assignment in State Insoi.vbnct Proceedings. 

A patent eonfers on tlie patentée merely an incorporeal right to exclude 
others from using the invention for whicli it Is granted througliout the 
United States, and is transférable only according to tlie law of Its création. 
It cannot be transferred, by opération of a state insolvency law, tbrougli 
assignments made by tlie judge or an assignée in insolvency, when no Per- 
sonal assignment is made by the owner of record. 

This was an action at law for infringement of a patent. On de- 
murrer to déclaration. 

Joël C. Baker, for plaintiff. 
Kittredge Haskins, for défendant. 

WHEELEE, District Judge. This suit is brought upon letters pat- 
ent of the United States No. 286,264, dated October 9, 1883, and 
granted to William R. Clough for an improvement in wire buckles. 
The déclaration allèges an assignment in writing by Clough to Bee- 
man Bros., of Swanton, Vt., of the entire right and interest in the 
unexpired term of the patent on April 26th, recorded in the patent 
office May 12, 1890; and— 

"That prier to the 5th day of May, A. D. 1894, said Beeman Bros., under the 
sald name and style of Beeman Bros. Manufacturing Co., was adjudged to be 
insolvent debtors by the honorable court of insolvency for the district of 
Franlilin, in the state of Vermont, on pétition duly brought to said court for 
that purpose; and. that Henry M. Stone, of Swanton, aforesaid, was dnly 
appointed assignée of the estâtes of said insolvent debtors by said court; and 
that the judge of said court, by an instrument under his hand and the seal of 
said court, did assîgn and convey to the said Henry M. Stone, as assignée as 
aforesaid, the estate, real and Personal, of said insolvent debtors, except sneh 
as was by law exempt from attaehmeut, Avith their deeds, books, and papers 
relating thereto; and that the right and title of said Beeman Bros, in said in- 
vention and unexpired term of said letters patent were duly assigued by said 
conveyance to said Henry M. Stone, as assignée, as aforesaid. And the plain- 
tiff says that on tlie 5th day of May, A. D. 1894, and before the committing 
of the grievanees hereinafter mentioned, said Henry M. Stone, as assignée as 
aforesaid, by a certain instrument in writing, duly executed and delivered by 
him, and bearing date on said last-mentioned day, did grant to the plaintiff 
the entire right, title, and interest in and to their unexpired portion of the term 
of said letters patent throughout the United States, and said instrument In 
writing was recorded in the patent onice on the 9th day of June, A. D. 1894." 

The défendant bas demurred, and relies upon the insufflciency 
of this assignment from the assignée to convey title. No other title 
is alleged. Of course, the ijlaintiff cannot maintain the action with- 
out having title at the time of infringement, and the right to main- 
tain the action dépends upon the sufficiency «f this title. The allé- 
gations follow the state statutes in alleging this title. They provide 
(section 20SK5, V. S.) that the judge of the court of insolvency shall 
"assign and convey to the assignée the estate, real and personal, of 
the debtor," and (section 2098) that the assignment "shall vest in 
the assignée ail the property of the debtor, real and personal, which 
he could bave lawfully sold, assigned, or conveyed, or which might 
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be taken on exécution." A patent does not confer evcn thp right to 
use the invention. Tàe wxefttor had that riglit before. It is merely 
an incorporeal right to exclude otliers from using the invention 
tliroughout the United StàteS conferred by the government upon com- 
pliance .with certain requirements, and is transférable only accord- 
ing'to the laws of its création, whiçh th^^tate statutes cannot af- 
fëct; HaHv'Pat. Est. § llj Walk. Pat..27;4i. • This is a personal right. 
Section 4S?t8, Eev. St. TJ.'S^ Patents caîl be réaehed under the banlc- 
ru;pt,].a>F,,b,ecaiise they arè.Wiliolly stlbjtectl'to the laws of the United 
States. They cannot be réaehed otlierwlge for debts except by pro- 
ceedings which compel a personal assigninent. Ager v. Murray, 105 
U;' s: 126, 26 L. Ed. 942; Newton v. Buek, 23 G. 0. A. 355, 77 Fed. 
614. Hère is no voluntary assignment from theBeeman Brothers, 
the assignées of the patentée, nor any compulsory assignment from 
them, or proceedings for compelling such an assigument. So the 
plaintiff does not appear to hâve had aiiy patent to 1)6 infringed. 
Depiurrer Bust^ined, and déclaration adjudged insuificient. 



WBLSBACH LIGHT CO. v. COSMOPOLITAN INCANDESCENT 

; GASLIGHT Cà 

(Circuit Court, N. D. Illinois, N. D. February 16, 1900.) 

1. PATET^te— VALIDITY and INFRINGEMENT— ËFFECT OP OTHER DRCTSrONS. 

UnâèT the rule In the Seveuth circuit, décisions of the courts of other 
circuits OÉ the questions ^of valldity or Inîringement of a patent will not 
be foI16#ed, but each casé must be determîned on its merlts, as disclosed 
' by the-'tfecord therein, gl ring welghtto the décisions of other courts only 
to fhe' estent that thelr reasonlng may be persuasive as applied to the 
facts presented by such record; 

i. SaIIE— SUITS ÏOR 1nPRIN0BMJ!NT — PrEMHTNART IsrjUNCTÏON. 

To prevent the grantitig pf a prelimlnary tajunction âgainst lufringe- 
ment, it IB liot necessary that the proofs'in opposition shall be convin- 
cing, but only that they shall cast a iea:âotiable doabt on complalnant's 
right. 
Ç. Same—VaiiIditt— Joint Inveption. 

It Is the ■weU-settled rule in the TJnlted States that a patent Issued to 

two persons as Joint inventors' is vold, even in the hands of innocent pur- 

chasera, whère It is shown that In fact ône of them was the sole tnventor. 

4,',Same— Incandescent Mantles. 

, [ The yalidlty of the Rawson patent, No. 407,9<53, for a process for 

. strengthéning Incandescent mantles for handllng and transportation, Mé 

not sufflclèiitly established to warrant the grantlng ci a prelimiuary In- 

. Junctlon agalnst Infringement. 

''In Eqtlity. Suit for infringement of a patent. Gn motion for a 
pïèlîminary injunction. 

tlbhn R. Bebiiëtt and Goodrich, Vincent & Bradley, for complain- 
aiit. 
piyrenforth &!D^renforth, for défendant. 

KOHlâÀAT, District Judge. This Isa motion for a prelimînary 
Injunction, based upon the alleged infringement by défendant of the 
Ôrst'claitn of lettërs patent No. 407,963, datèd July 30, 188D, issued 
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to Frederick L. and William Stepney Eawson, and now the propétty, 
through mesne assignments, of complainant. The subject-màttei? bf 
the patent is a process for strengthening, for the purpose of haridli'ng 
and transportation, what is commonly called the "Welsbach"' incan- 
descent mantle, and said claim 1 reads as foUows: • 
"The iierein-deserlbed improvement in strengthening incandescent mantïés, 
consisting in coating the complétée! mantle with paraffine or other suitable 
material, substantially as set forth." 

This process was patented in England by the Kawsons prior to the 
issuance of the patent in suit. This latter patent has been sustained 
on a final hearing by Judge Townsend, of the Second circuit, iu the 
suit of Welsbach Light Co. v. Sunhght Incandescent Gas Lamp Co., 
S7 Fed. 221. No appeal was taken from said décision. Subsequently 
a motion for a preliminary injunction was granted in a suit by the 
same complainant against the American Incandescent Lamp Company 
by Judge Lacombe of the Second circuit, and his order was affirmed by 
the court of appeals of the Second circuit. 98 Fed. 613. The motion 
herein was originally argued before me on June 27, 1899, but for one 
cause and another the matter has not been in shape for final disposi- 
tion until now. There is no material différence between the papers 
now before me and those before the several courts of the Second cir- 
cuit, excepting that it does not appear that upon the final hearing 
before Judge Townsend the proofs respecting sole invention which 
were submitted to Judge Lacombe and the court of appeals were in- 
troduced, Complainant seeks to hâve tins court follow the décisions 
of the courts of the Second circuit upon the questions of validity and 
infringement, in accordance with a rule of comity which is said to 
prevail in some circuits; but the utterances of the court of appeals of 
this circuit hâve been positive to the effect that each case in this 
circuit must be decided upon its merits as disclosed by the record 
therein, and that a ruling or opinion of any other circuit court or 
court of appeals upon any question involved should be given only its 
just and reasonable weight according to the circumstances; and it 
therefore follows that this court should give weight to the said dé- 
cisions in the second circuit only to the extent that the reasonihg 
therein, as applied to the facts presented by this record, may be per- 
suasive. Upon the question of validity, défendant herein strenuously 
insists that in the testimony of both the Bawsons given under oath 
in a suit in England in July, 1897, the facts surrounding the invention 
of the process in question were stated, and that snch facts négative 
the conclusion that the invention was jointly made by them. Com- 
plainant relies upon the findings of Judge Lacombe and the court of 
appeals of the Second circuit on the application for a preliminary in- 
junction above mentioned, to the effect that this is a highly technical 
défense, which should not be favored, and that the évidence on this 
point fails to convince the mind, and is not persuasive. The évidence 
before those courts upon said motion was substantially the same as 
that now before me. To be sure, it is not direct évidence; neither can 
it be taken as the admission of privies in title, for the statements 
were made after the title had been conveyed by the Kawsons. Still. 
upon a motion ofthis kind, very little of the évidence oftered is such 
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fta^tMif'Çil^d MiCompeteiit if offlered i^i likp form upon a final liear- 
ingf IH^^j^f^às^yits are ex parte, and tjie papers are Irequentl^ quite 
informally o#ered. On applications for the issuance of a preliniinary 
injunction it is flot required that proofs offered in opposition to com- 
plainant's prima façie showing ahall "convjnce the niind." The cri- 
terion is that they shall "cast a refisonable; doubt" upon complainant's 
right to the remedy sought. H is said by Mr. Walker, in section 677 
of his work on Patents, that: 

"No remedy Invoked In patent caseslS^so summary in opération, or so dan- 
gerous to justice, as a prelimlnary Icàïinctlon; and the courts will not apply 
that remedy to cases where the coniplainant's prima facle evidetice of right 
théreto 18 bverthrown, or serlously daiiia:géd, by the évidence of défendant." 

To be sure, Mr. Walker follows thi^ Sjtatement with another to the 
effect that prior adjudication of th^po^nt by other courts will be fol- 
lowed; but, as before stated, that riile dpes not apply in this circuit. 

Ooming now to the statements of,,i^3id Kaw^ou; brothers, as evi- 
dençed by a copy of their testimony in the English suit, introduced 
for the purposes of this jnotion, the.gist of the testimpny therein of 
William; gtepn^y Rawspp is that hefii^st thoûght of the ,idea "of over- 
coming ihe difficulty a^out trançpprting mantles by dipping the 
mantle after ignition intp a Uquidi wfe^ will thorpughly penetrate 
the interstices of the matfirial, and "vM afterwards set to such a de- 
gree of iharduess as.toprptect the jnâiteriail from danger of breakage 
in packing or handling, and whiçhcsan afterwards iDe removed with- 
out meçhaiiical injury to the mantlç^, , or., withqut leasing any objec- 
tionablie residue"; that said idea, flrst.canie to him one night in bed, 
when he was thinking ,ot,the:qu^s,1(ijOn ottransportability; that the 
next day he experimented with parafl^ne» which was the flrst thing 
that occujfppdto him; and that Ms personal; experimen.ts were limited 
to parafflinej although a friend.wiprkingVfyiitiL him niadip pi^fter eyperi- 
ments. Mr. Frederick Lawrence Rawspn testifled thfii ^'paraiïining" 
the mantles was flrst suggested to himljy his brothêr Stepney about 
a month before the patent iu Engl^nd s^as applie^ foc; that Stepney 
tpld him.i^hat he had done;:. th&t they consnlted together as to the 
properstepstotaketp/ continue the, ^xipenpients ao a.s to get the 
best results;^ and that, when he. ftrpt \Vient down tp the works, his 
brotherthreWi a. mantle. Goaited wjth, p^y^apne across tlie,room to him, 
a distance ojf about four, jards, and i]t;iTs^a8,not craçl^ed. It is admit- 
ted by qpunsel that, notiwithstanding, the question pf hardship to inno- 
cent third pa;rties, and rthC; possible laçkof necessity fpr such a rule, 
yet, shouldia patent b.e issued to twp,aHeged joint inventors, when, as 
a matter of fâct, on]y:;Wie of them was the actuel inyentor of the 
patented article, this façt, if shown,; wonld make the patent yoid in 
the hands ;0f innpcent pnrchasers for v^lue. This mie is well estab- 
lighed in thiSi Goimtry, althpugh the courts, pn account of; the hardship 
involved, hâve held the.defpnse to be a teçhniçal pnP» and hâve re- 
quired clpar pKP:pf -thereof . In the case at bar, admitting the force of 
the prima faéie pppof of joint invention as evidenced by the affldavit 
of the applwftnts ifor the patent, ^ and also the réitération thereof in 
the afladavits'iOf both the Eawsons, made subséquent to the giving 
of the aforesaid testimony bythem^ yet none of thèse afiidavits states 
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tlie filets suiTGunding the aet or acts of invention, but eacli simply 
aflirms the ultimate conclusion that affiants were the joint inventore, 
wliicli tliey may hâve thouglit to be the case as a déduction from 
the facts. If the facts relating to the conception of the invention and 
the respective actions of the brothers Eawson relating to the idea 
of coating the mantles with paraffine and the actual accomplishment 
thereof, shall be established in this suit to be those stated by said 
Rawsons in their aforesaid testimony, such évidence would con- 
clusively négative the idea of joint invention. The invention covered 
by the claim in suit is simply and solely the conception of coating the 
mantles in question with paraffine or a similar substance. The above 
testimony, if true, establishes the fact that this conception was that 
of William Htepney Eawson alone; and also the further fact that he 
put the (H)nception into practice, and actually coated a mantle with 
paraffine, befoPe his brother, Frederick, was aware of the conception. 

It is true that the questions involved in the Euglish suit in which 
the Kawsons gave their said testimony were différent from those 
under considération hère; that the suit was between différent parties; 
and that the said statements may, on a full hearing, be abandoned, or 
so moditied or explained as to eliminate tliem from the case at bar. 
Dnder the Engllsh laws regulating the issuance of patents, the strict- 
ness of the rule in this country relating to joint and sole inventore, 
does not obtain, and it may not hâve been at ail material in the said 
English suit to dlstinguish between them; nor is it likely that the 
spécial attention of the Rawsons was directed to that distinction, or 
that they were examined in relation thereto; but, taken alone, and 
eonsidered as bald statements, theré can be no doubt but that it 
would be held that the issue of the patent to them jointly would be 
obnoxious to the rule above stated prevailing in this country. For 
the puqMses of this motion, therefore, those statements throw doubt 
upon the Talidity of coniplainant's patent, and fairly undermine that 
strong presumption which should possess the mind of the court in 
granting a preliminary injunction. This cause has been pending 
many months. It is at issue, and, in^the usual course, can be soon 
prepared for a hearing on the merits. Therefore there can be little 
hardship in suspending judgment, which neceSsarily involves the 
merits, until a final hearing. 

In view of the above conclusion, it is unnecessary to pass upon the 
question of anticipation by the Heloise or other processes, or upon the 
question of whether or not the combination of côllodion and castor 
oiJ, used by the défendants, was a known équivalent of paraffine at 
the date of the invention. I therefore express no opinion upon thèse 
points. The motion for a preliminaiy injunction is denied. 
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SHOE MANUFACTURERS' StJPi^LY CO. V. STACET et aL 

(Cii^cuit Court, D. Massachusetts. March 23; 1900.) 

No. 1,021. 

Patents— Inven'i ion— Uppées for Làced Shoks. , 

The Benjamin patent; No. 552,506, for improvemënts in uppers for laced 
shoes, the essential feature of whleh consists in plafeing a strip or cusliion 
pioee under the rough projecting b^ges; of the eyelets or hooJiS, for the 
purpose of presenting a, smooth surface to the wearer, Is void for lack 
of invention. 

f^uit in Equity for Infringement of a Patent. On final hearing. 

Benj. Phillips and T. Hart Andersoù, for complainant. 
Charles A. Taber, for defendantsV 

COLT, Circuit Judge. This suit relates to a patent for improve- 
mënts in uppers for laced shoes. Tlie: patent was granted January 7, 
ISyCi'to William T. Benjamin. Thethird claim which is relied upon 
is as follows: ~ 

'Tu an npper for laced 'slioes, the oôtnbJnation with the top, having eyelets 
or lioolcs secured In its edge» of a cushioHiing stay secured to the top, conform- 
)iig to tbe edge of the same, and situated beneath the bases of said fastening 
(U'\ic<?s, and secured to the top along bhe edge, and the top linlng having its 
(■■Ag<} between said bèî^fes and the stay, substantiâlly as set forth." 

This elaim comprises the foUowing éléments: (1) A shoe top hav- 
iflg (^yelets or hooks securçd in its «dgie; (2) a cushion stay secured to 
t^ie top eonforming to its edge, situated beneath the hases of the eye- 
leis or hooks; (3) the top lining of t^e upper, having its edge between 
said bases and the stay. Shortly expressed, thô ii;ivention described 
in tjiis claim consists in upsetting the eyelets or hooks upon the under 
side of the top of the shoe, and placing a strip or cushion pièce over 
1he rough projecting bases of the eyelets or hooks. I am unable to 
diiîiover auy invention in this claim. At most, it involves only the 
exei ( ise of mechanical skill respecting détails of construction. As a 
matter of common knowledge, fbere is nothing new in placing a stay 
or cushion underneath the upset bottom of an eyelet or hook, either 
in a shoe or corset, for the purposeiof presenting a smooth surface 
to the wearer, and so avoiding any discomfort due to the rough edges 
of jthe base of. the eyelet or hook. 

jFurther, it is probable that an eyelet or hook upset on the under 
siije of the leather top of a shoe would pull out f rom the pressure of the 
lacîng, unlessjthe upper \vas made of thick leather. The patent de- 
sçribes a strerigtbening stay of canvas, leather, or other suitable ma- 
teriàl laid bepea|:h the front edg-coftlie top, and Stitehed thereto; 
but this is not made an élément of claim 3, and I doubt, if it had been 
made an élément, whether the combination would then rise to tlie dig- 
nity of invention. As the daim stands, however, I am satisfied that 
it is entirely lacking in invention. Bill dismissed, with costs. 
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WOODALL et al. v. DEMPSEY et al. 
(District Court, E. D; Pennsylvania. Jlarch 30, 1900.) 

No. 25. 

1. ShIPPING— RePAIBS— LlABILITY OF PaRT OWNBR. 

In tlie home port, where ail the owners réside, the managing owner. 
although registered as such in the custom house, cannot. merely by virtue 
of that relation, coutract for répairs, and bind his co-owners to a Personal 
liability therefor. 

2. Samb. 

A part owner of a vessel, who purchased his interest from his co-owner, 
paying therefor a priée largely in excess of its then value, upon an agree- 
ment that the vessel should be repaired at the cost of the seller, cannot 
be eharged with Personal liability for the cost of such repairs, made 
under a contract with his co-owner as managing owner, because of the 
tact that he knew such repairs were being made, and that their cost greatly 
exceeded the amount estimated, and did not object. 

In Aduiiralty. Action in personam against the owners of a ves- 
sel to recover a balance due for repairs. 

Arthur D. Foster, John F. Lewis, and Horace L. Cheyney, for 
libelants. 

Matthew Dittman and Henry E. Edniunds, for respondents. 

McPHERSON, District Judge. One aspect of the controversy con- 
cerning the libelants' bill for repairs has already been heard by this 
court and by the circuit court of appeals, namely, whether, under 
the facts in proof, a maritime lien existed enforceable against the 
vessel. The Havana (C. C.) 87 Fed. 487; Id., 35 C. 0. A. 148, 92 
Fed. 1007. This question having been answered in the négative, 
the présent action in personam is brought to charge the owners indi- 
vidually. For présent purposes it may be assumed that the facts 
found by the court in the previous suit are still open to controversy. 
The point need not be decided, for the testimony laid before me in 
this proceeding has proved them again, and I accordingly adopt the 
language of Judge Butler as expressing my own flndings now: 

"ïhe suit is for $3,513, a balance due for repairs. The work was done at 
Baltimore, eostiug -lîlO.OOO. The home port of the vessel was Philadelphia, the 
owners being l'atriek Dempsey and Henry Hess, who réside hère; the former 
Uaving four-fltths, and the latter one. Dempsey, as managing owner, ordered 
and superintended the repairs. Mr. Woodall sought the work for his company, 
and came to Philadelphia to obtain it. At that time it was supposed $5,500 
would cover the cost. The vessel was subsequently taken to the libelants' 
place at Baltimore, and the work commenced in pursuance of arrangements 
made hère. It wa.s afterwards found that mueh more must be done than had 
originally been coutemplated, and a much larger blU be incurred. On the com- 
pletlon of the work, notes (of Dempsey) were given for the $3,513 unpaid, and 
the vessel was delivered to the owners." 

In addition to thèse facts, I find also that, while Hess did not ex- 
pressly authorize Dempsey to make the contract for repairs, he knew 
that repairs were necessary; that the contract had been made; 
that the boat was to be taken, and had been taken, to Baltimore; 
and that the repairs were proceeding in that city, and were much 
more extensive than was at first expected. It is also true that, hav- 
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ing this information, he made no objection to the work. The rea- 
son for his failureto ôbjéét wlll be àtàteû in a few moments. Wood- 
all was not called as a witjRÇSS, ^ iWidi it .^joes not ^rectly appear 
wliether he knew that Hess was a par:t-owner When the contract was 
made; but he was chargeable w'ith ^such knowledge, for the bill of 
sale was properly recorded on the dây when Hess acqnired his inter- 
est." "The libelants dealt with Deûipsey aloncl, and therb is no evi- 
dériq^: ttf show that they tpok any |â|q1tioh,,6r made a4y expénditure, 
on the crédit of Hess. 

In my opinion, the case turns on the power of Dempsey, considered 
merely as â! managing owner; to bind Hess by the contract for re- 
pairs. 'tJpbh this subjèct thi0 dëcisîph in Spedden v. Koenig, 24 C. 
G. A- 189, Ï8 Fed. 504, reliéd qd t)y the fespondent^, seems to be 
mueh in point. The syllabus of the case states correctly the rule 
applied by the court: 

"In the home port,' whëre ail tiie bwnèf s réside, the managing owner, though 
re^istered^s such at the custom hou$e„,çfinnO;t, iperejy: Ipy virtue qf that rela- 
tion, 0136*' supplies, and bind his co-Qwnèrs'to a Personal liab'illty theretor." 

This,,ruJ(B controls the presenj^ dispute, lUpless there is sufiicient 
ground for distînguishing the twb cakes in me fact (already referred 
to) that Hess knew that repa,irs we^e beingjraade, jandjdid. not ob- 
Ject. In iny opinion, this circurhs't'ance, in the light of the other 
fac|;s, in propf, is not sqflQcient. Ordinarjly, perhaps, eopsent might 
fai^I^' flp ijçiferred from knowledge, ^r^dfàiluretoobject;; but in the 
case,,iio\^ !being con^jd^reid the , iÈi^érence would not be properly 
dr9.wii,for the reasoh no%' to be stated. It appears clearly that Hess 
paid f êjjOOO for his one-flfth intecést in the boat beforç the repairs 
were h!Çgun,(find when lier value y^as probably not more than 112,000 
or fl3'jP,0tt.^,,This apparently disproportionàte price is explained by, 
and Gorr.QWates, his testimony to, the effect tjiat Dempsey was to 
bear ail tlie cqst of repairing, E^jidjthat the repairs /vrould amount 
to |5,OO0,pr |6,000. Tije purchase price paid by Hess thus appears 
to haye, i^cluded aboùt |3,000 to beused in repairing tKe vessel. In 
my opihjpp,''i;Iie; agreeipent was às'iie declares,^that Bempsey was 
to pay àll thé cost of putting the boat in ,order,^and, if such an 
agreem'^Pfï %isted, it explains his ,^,cquiescëncè in ail that was done, 
for it was ithenof no conséquence to him how extensirely the boat 
might be repaired, nor how much the cost might be. I can flnd no 
evideacè of atltliority, express or iifnplied, , on the part of Hess, per- 
mitjtingi idçiiiipsey tô pledge his crédit for thèse repgiirs. 

ISeithërâoes the évidence bear out the allégation that Hess rati- 
fled the contract by paying money'thereon. I agrée that, if such a 
pàytii^nt hbd beén proved, this wqtild be an inipo'rtant circumstance; 
bilt'l aiii sàtîéfled that thé advancès tp, Dempsey, uipphjWhich reliance 
is placed,, were rnade by the firm of which Hess was a member, and 
no* bÇf 'hM' personàlly, and were f or- jrai-pôteê^ ha.Viyg no connection 
vrt1:ll*'-^hë^ rèpàiriiig of ■the^-^'éss'el.: ■'-■■'''■■'' ''■'< ■''•■•■" ■■'■■-:'• 

• ■Â''aiéc]^ëë;'mfty''be énterëd dismîs^ihg' th'è'îibëlj wïth costs, as to 
thë'dëfendsînt •Hëssi;'' '■''';■ '''■' ■;'' ■ '>^-''*''' ' '' *•';■■" 

■^.!.i1 ..'..il.' ]; :; <)fi.. ^'î ,1,1 A,-,., ru,y.\-< ,\>-ii TL ^u-fi ■:'..■' ■. ': ■ 
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KUNDELL V. LA CAMPAGNIE GÉNÉRALE TRANSATLANTIQUE. 

(Circuit Court of Appeals, Seventh Circuit. March 22, 1900.) 

No. 6ia. 

1. ToBTS— Law Applicable— Place of Injurt. 

The locus of a tort is determined by the place where the injury and 
damage arose, rather than where the négligent act whlch produced such 
Injury was cominitted; and a libel to recover damages for the death by 
drowning of libelant's intestate, as the resuit of a collision and the sink- 
ing upon the high seas of a vessel sailing under the French flag, and on 
which the deceased was a passenger, alleged to hâve been due to négli- 
gent navigation, which does not allège that the drowning occurred upon 
the vessel, fails to show that the cause of action arose upon French terri- 
tory, so as to render the law of France applicable thereto, conceding that 
the earrying of the French flag extended the jurisdiction of such law to 
the ship. 

2. ADMIRALTY — TOBTS COMMITTED ON THB HiGH SeAS — ACTION FOB WrONGFUL 

Death. 

A suit in admiralty cannot be maintained in a court of the United 
States, either under the gênerai maritime law or any act of congress, to 
recover damages for the death of a person on the high seas which was 
caused by négligence. 

3. Same — Law Governing— Enforcing Laws of Foreign Nation. 

In cases arising in tort upon the high seas, a court of admiralty of the 
United States cannot enforce the local law of a foreign nation, even If 
in terms it applies to the case, on the ground that the alleged cause of 
action arose upon a vessel of that nation, but such cases must be adjudged 
by the gênerai maritime and admiralty law as imderstood and adminis- 
tered by such courts. 

Appeal froin the District Court of the United States for the North- 
ern District of Illinois. 

Charies A. Munroe, for appellant. 
Gilbert E. Porter, for appellee. 

Before WOODS, Circuit Judge, and BUNN and ALLEN, District 
Judges. 

BUNN, District Judge. This is an appeal from à decree in ad- 
miralty dismissing a libel in personaih for want of equity. 94 Fed. 
366. The appellant, asadministrator of the estate of Edwin E. Eun- 
dell, deceased, filed his biU in the district court to recover damages 
for the death of the deceased, for the use and beneât of a minor son. 
The libel sets forth that on July 2, 1898, Edwin E. Bundell, residing 
at Chicago, became a passenger on board the steamship La Bour- 
gogne, being one of appellee's steamships, at the port of New York, 
and bound for the port of Havre, in France; that the ship set sail 
from New York on the 2d day of July, and so continued upon her voy- 
age in the Atlantic Océan until the 4th day of July, when it collided 
with a ship called the Cromartyshire, an English sailing vessel, and 
in the collision was sunk and wholly lost, and Eundell was killed 
by being drowned, wholly through the f ault and improper naviga- 
tion of the steamship by its oiflcers and crew; that said steamship 
was upon said voyage being operated by the appellee, a corporation 
organized under the laws of France and a citizen of that country; 
that said steamship was sunk upon the high seas, in the Atlantic 
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Océan, a'b.out 60 miles soutli of Sable Island, beypnd the territorial 
jurîiaœtiWbraiiy nation, btit 'vràs at the time iiying the French flag. 
The liliWfui*ther' avers that'céHain section^ ôf the statute law of 
France, which are set forth in haec yerba, gave a légal représentative 
a right of action for the death of his intestat^ occurring througii the 
jnegligence of ,aiiother;i and' thïit.itelyithe décisioiis df some of the 
courts ©f France (vFhiotiaCenotldentifled or set forth) said statiite 
law ii^ hfeld to entend to and' opçrate upon ail persons, Avhether citi- 
zeh^.'i(ji^,,à!iiéç?, upoh thé high sëa^ in vessels ilyitig'tlj.ë French flag; 
andi tMt under those statutesandj décisions a right of action for the 
deathof said deceased, enforceabie in the district court, arose and 
exi^tfe ih favot of the libelant; à'iid firays Judgment for the sum of 
,$50,&()p. "Àppellee, the'dÊfendaîit in j:lié libel, flléd exceptions to the 
libël, alleging points of'insufficiency in substance as' follows: 

"Mrst.- The llbel does not présent or âiselose any right of action in libel- 
ant against this défendant enfoi-ceable by said court in the exercise of its 
admiralty jurisdictlon. Secbnd. The libel is insufflcient in law to enable libel- 
ant to reeovèr from défendant in this cause, In this: that it Is brought solely 
to recover damages for the death of Bdwln R. Rundell, which is alleged to 
hâve oeeurred upon the high seas by reason of the négligence of the défendant, 
also occurring upon the hlgh seas, when, ; as a matter of law, no right of ac- 
tion existe and no action : can be maintained in a court of admiralty of the 
United States to recover damages for death by négligence occurring upon the 
liigh seas. Third. The libel is insutfloieot, because it is brought solely to 
recover tiot death by négligence occurring on the high seas, and under the 
gênerai; niarititne law as interpreted and enforced by the courts of the United 
States, which alone governs the case, no right of action arises or can be main- 
tained in this court for death so occurring." 

Ôther exceptions relating to the insuBiciency of the libel in plead- 
ing the law of France it is not necessary hère to set out. 

We think there are two very substantial grounds upon which the 
decree of the district court should be sustained. The flrst is that it 
does idàt àppear from the libel that thé death of the deceased oeeurred 
upon the steamship La Bourgogne, the averments being merely that 
he lost his life by drowning, as a resuit of a collision and conséquent 
sinkihg of the:Tessel; second, that iii cases arising in tort upon the 
high sëas the United States district (?ourt, sitting in admiralty, can- 
not eaf orée the local law of France, eveh if in terms it applied to the 
case, which does not appeiar, but thatàuch caseà must be adjudged 
and governed by the gênerai maritînie and admiralty làw as under- 
stood and administeredby the United fSta tes courts. 

As stated, there is no allégation that the deceased was drowned 
while upon the appellee's ship, and there can b© no implication to 
that effect. The impli<;ation is rather the other way, as the pleading 
must bei'cojistrued mosl «trongly against the pleader.' The acts of 
negligenbe which caused the sinking'Of the vessel were committed 
upOn^ the vessel, but thèse would be ^.amnum absque injuria, unless 
it also appéar that the drowning of the deceased, which constitutes 
the peal damage and Injury, was also upon the vessel. The drowning 
wôuM nbt be In' any sensé' ùnder the French flag, unless it was upon 
the sinking vessel. ilt will not be claimed that the jurisdiction of 
thé flag extended upon the high seas beyond the limits of the ship 
flying it. To make the local law of France, therefore, of any possible 
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application, it should appear by clear avernient tliat tlie drowning 
took place upon the steamship. The libel nowhere states lliat tlie 
deceased came to Ms death while upon the Bourgogne. ïhe aver^ 
ments are merely that he lost his life by drowning as a resuit of a 
collision and sinking of the vessel. The plain implication, therefore, 
is that he was drowned upon the high seas, apart from the vessel. 
At leastj there is nothing to show to the contrary. The locus of the 
tort, therefore, which must always be determined by the place where 
the injury and damage arise, rather than where the négligent act is 
committed, must be oonsidered as being upon the high seas, rather 
than upon French territory, supposing that the flying of the French 
flag made, the vessel French territory ^hile upon the high seas, as is 
claimed. The place where the death occurred and the damage arose 
must be held to be the locus in quo. The damage is the substance 
and consummation of the injury, and from that alone springs the right 
of recovery. The Plvmouth, 3 Wall. 20, 18 L. Ed. 125; Léonard v. 
Decker CD. C.) 22 Fed. 741; The Citv of Lincoln (T). C.) 25 Fed. 835; 
City of Milwaukee v. Curtis (D. C.) 37 Fed. 705; The H. S. Pickands 
(D. C.) 42 Fed. 239; The Marv Garrett (D. C.) G3 Fed. 1009; Hermann 
V. Mill Co. (D. 0.) 69 Fed. 646. 

In the case of The Plj'mouth, supra, opinion by Mr. Justice Nelson, 
it was held that, where the damage done is wholly upon land, the fact 
that the cause of the damage original ed on water subject to the ad- 
miralty jurisdiction does not make the cause one for the admiralty. 
So that where a vessel lying at a wharf, on waters subject to ad- 
miralty jurisdiction, took tire, and the tire, spreading itself to certain 
storehouses on the wharf, consumed thèse and their stores, it was held 
not to be a case for admiralty proceeding. The court in the opinion 
Hsed this language: 

"We can give, therefore, no particular weight or influence to the considér- 
ation that the injury in the présent case original ed from the négligence of 
the servants of tlie respondents on board a vessel, except as évidence that 
it originated on navigable water [the Chicago river]; and, as we hâve seen, 
the simple fact that it originated there, but, the whole damage done upon the 
land, the cause of action not being complète on navigable waters, affords no 
ground for the exercise of the admiralty jurisdiction. The négligence, of it- 
self, furnishes no cause of action; it is damnum absque injuria. The case 
is not distinguishable from that of a person standing on a vessel or other 
support in the river, and sending a rocket or torpédo into the city, by means 
of which buildings were set on tire and destroyed. That would be a direct 
act of trespass, but quite as efficient a cause of damage as if the fire had 
proceeded from négligence. Could the admiralty take jurisdiction? We sup- 
pose the strongest advocate for this jurisdiction- would hardly contend for it. 
Yet the origin of the trespass is upon navigable waters, which are wlthin Its 
cognlzance. The answer is, as already given: The whole or at least the sub- 
stantial cause of action, arising out of the wrong, must be complète within 
the locality upon which the jurisdiction dépends, — on the high seas or naviga- 
ble waters." 

Léonard y. Decker (D. C.) 22 Fed. 741, arising in the Southern 
district of New York, was a case in admiralty for tort, where the 
défendants, as lessees of a wharf, negligently permitted certain 
bolts to Project from the wharf under water, whereby injury was 
causéd to libelant's ye^sels moôring there. It was contended that, 
as thé locality of the négligence was on land, the case was not of 
100 F.— 42 
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adniiralty côgnizance. But the court heldthat the place where the 
injury is consHmmated and the damage actually received is regard- 
ed as the locus of the tort, and Ja: the opinion by Judge Brown, 
after citing many cases, the court eays: 

"In ail thé above case» the décision Is made'to tum, not B^wii the plac* 
where the négligence as the cause ot ttie danaag^ orlglnate», but Jipon the 
place where th|^, Injury Is recelyed and cion^ummated. It mUJfit ai^ear that 
the damage, as the substântlal cause of action, aWsing out W the négligence, 
is complète wlttiin the lociallty upon whiëh the Jurisdictlon dépends, namely, 
opon the hlgh seas or navigable waters. The Plytoouth, 8 Wali 36, 18 L. Ed. 
125. The canal boots lu this case were moored alongslde the wharf for the 
purpose of discharglng their cargoes, — a w<>rk whlch is maritime, and one of 
the necessarj^ Inddénts of navigation, — ^and the vessels were'afloat ùpon navi- 
gable waters. Thp whole dainàge and Injiiry were received bythem In thls 
situation. Thè locus of the damage was upôû navigable watesrs. That was 
therefore the: locus of the tort, aûd, as that tort was! upoh the tvater, It was 
within the adrojralty jurisdictlon, and the llbelants ajre according^y entltled 
to decree, wlth . costs." 

The Cityof Lincoln (D. C.) 25 Ped. 835, by the same court, was a 
case where à wharf, which had been loaded with steel blooms, 
which had been discharged from the steàmship City of Lincoln, 
gave way beneath the weight, throwing the blooms into the water. 
On suit teoughtiàgainst the steamship and thé wharûnger, the lat- 
ter denied the Jnrisdieition of the adjniraity court, on tjie ground 
that the. négligence alleged was a tort committed upon i the wharf ; 
that is,; upoûi the; lond. The court held that, in cases where négli- 
gence and the injury occur in dififerent places, the criterion is the 
place where 4:he substance and the consummation of the injury are 
effected. Aad that, asthe injury wascaused wholly by the water 
into which the iblooms; were thrown^ if the breaking, down of the 
wharf occurred through the wharfinger's negligeneejcauch négli- 
gence wa^ «.,.m,^ine tort, of Tyhich a, CQU)Pt of admiralty h,as juris- 
diction, Tbelilike ruîe was folio wediby Judge Jenkins in The City 
of Milwaukeev. The Curtis (D. CX) 87"Fed. 705. The H.< S; Pickands 
(p. C.) 42 Pëd. 2Ô9, was a libel 'tô rëcovér for per'sonàr injuriés re- 
ceived by ïijjjélaht, whOjWaë engàgéd, in re a .tesi^pl lying at 
the wharf. ;;While standing on a Ifidi^er resting at one end on the 
wharf and th© other against thè vessel, the négligent aot of the 
master oaused "fhë laddér to fall, ' whéreby libélàht wab thrbwn upon 
thewharf i^^ lijjîired. prown, J., hield that à. çpUift^ç^^^^dnliralty 
}ia^ no jurisdiçition, saying: ■ . i ; ! 

! "It has )Béve!r beeû doubted Slnce the càsft 6f The Plyïndttth, 8 Wall. 20, 18 
L. Ed. 125* that tblenable'uBto take côgnlzaûce of the inaiSItlihe tort the 
ihjory must haT^ebeen consumtiirited and the damage rtéelved' upbll the water. 
■iPhe mère fàct that thé wïOtigtul aot #as''Ôone upon a Bbiji'is insnfQclènt 
Subséquent adjudications bave in no wlse téndëd to llMit or qtialify this riile." 

ëo, in The Mary Garrett (D. C) 63 Fed. 1009, it was held that 
^dwralty has po jurisdiction qf an action for ipjur^jto arnerspn on 
^j wharf causéd by négligences originating on a ship, jtnd it , n;ia,die 
ittÇii différence that the' pepsçn was, ^;npto^ séainàn. on the 

sâtné ship. And in tie! ppiniç>n liy, ij|^^ge Morrow the court: says: 

"Nor does it maie any iiffÇ^rsnce wl^(0Âî ^l'^'^'f^ ^*1 ***• inçeptlon, iti 
,»rigln, up&a water, I^ ,th^ çohseq^ientlâl eSecb of the wrong— thé cousumnut* 
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tion of tlie tort — happened on land. It Is immaterial, so far as tlie admiralty 
iurisdictlon is eoncerned, that the tort nriginatèd on water if the Injury liap- 
pened on land." 

AHd in a similar case, that of Hermann v. Mill Co. (D. C.) 69 Fed. 
646, the same judge, after reviewing the cases, arrived at the fol- 
lowing con<ilusion: 

"I thlnlc that the only true and rational solution of the jurisdictional ques- 
tion, where thé tort occurs partly on land and partly on water, is to aseertain 
the place of the consnmmation and substance of the injury. This latter élé- 
ment of the wrong Is necessarlly the only substanOal cause of action; other- 
wisé, it woiild be damnum absque injuria. * * * Xhe central idea running 
through ail thèse cases Is, so far as jurisdiction over torts Is concemed, that 
the admiralty law looks to the place where the injury was sufCered, and not 
to the locality of the agent causing the Injury." 

We think thèse cases abundant to show that if deceased came to 
his death, not in the vesself but on the high seas outside the vessel, 
the local law of France, which it is only claimed extends to the ves- 
sel flying the French flag, can hâve no application to the case. 

3. In regard to the second exception, that the libel is insufflcient 
in law to enable the libelant to recover damages in an action of 
tort for the death of the deceased occurring upon the high seas by 
reason of the négligence of the défendant, because the gênerai mar- 
itime law, by which the admiralty court in this couhtry is governed, 
allows of no recovery in such a case, we are of opinion that this 
exception was well taken, and that the décision of the district court 
was correct. See the opinion of the court below in 94 Fed. 366. 
The question is a very interesting one, and has never, so far as we 
can learn, been directly and in terms decided by our suprême court. 
We hâve examined it, however, with some care, and this is the con- 
clusion we hâve reached. It is well settled that neither by the com- 
mon law, nor by the gênerai maritime law, nor by any law of con- 
gress will an action lie for death by a wrongf ul act. No such ac- 
tion can be sustained under any such law in the courts of the Unit- 
ed States. Insurance Co. v. Brame, 95 U. 8. 756, 24 L. Ed. 580; 
The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 140, 30 L. Ed. 358; The 
Alaska, 130 U. S. 201, 9 Sup. Ct. 461, 32 L. Ed. 923; Butler v. 
Steamship Co., 130 U. S. 527, 9 Sup. Ct. 612, 32 L. Ed. 1017. The 
same rule prevailed in England under the common law until the 
passage of Lord Campbell's act. The eflfect of the common law was 
so recited in that act. In The Harrisburg, 119 U. S. 199, 7 Sup. 
Ct. 140, 30 L. Ed. 358, the suprême court held that in the absence 
of an act of congress, or a statute of a state giving a right of action 
therefor, a suit in admiralty cannot be maintained in the courts of 
the United States to recover damages for the death of a human be- 
ing on the high seas, or on waters navigable from the seas, which 
is çàlisëd by négligence. That décision is perhaps in terms broad 
enpugh tp cover the case at bar, except that the précise question 
hère waa not in that case, because it is certain and coneeded thât 
there ig ho law of copgress nor of a state that professes to give the 
rightj âhd bj/tl^egéheràl maritime îàw no sucli right ever existed. 
In The Al&ska,' iSO U.: S^ 201, 9 Sup. Pt 461, Sa L. Ed. 923, this 
décision; was afiBxmed,! and th© same doctrine adhered to. In that 
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case it ^was conceded by counsel, and concurred in by the court, 
that ithe stàtute of New York, on the subject of actions for death by 
négligence did not apply to that case, because the deaths did not oc- 
cur within the state of New York; or in waters subject to its jurisdic- 
tioflj but Tjpon the high seas. If the fédéral court could not enforce 
the law of New York in such a case, it is difflcult to :see how it can 
enforce a law .^trictly foreign and local ; , for it must be conceded 
that the French ïaw, allowing it to be ail that is claimed for it, can 
only haye opération within the territory and jurisdietioh of France. 
The law of Frànsce can hâve no extraterritorial forcé. It is not 
within the jurisâiction of the législative power of any one nation 
to îuake the maritime law for the whole world, so far as the courts 
of other countries are concerned. It can' only make lawS to be oper- 
ative within its owo territory aodjurisdiction. It may undoubt- 
edly make laws to bind its o:Vïfn subjects while abroad, if.they 
should ever return, to be adjudged in the courts of their own coun- 
try, but thia right is not one that will alwayS be respected by the 
courts of other countries. Story, Confl. Laws, §§ 21, 32; The Apol- 
lon, 9 Wheat 362, 6 L. Ed. 111; The Scotlaiid, 105 U. S. 24, 26 L. 
Ed. 1001; The E. B. Ward (G. G.) 16 Fed. 265; Garlsonv. Asso- 
ciation (D, G.) 93 Fed. 468; Armstrong V. Beadle, 5 Sawy. 484, Fed. 
Cas. No. 541. Mp. Justice Story, in his Conflict of Laws. (section 
22), say^:^" . . 

"Wittoputenterlng upon thls subj«bt (whieh properly belongs to a gênerai 
treatise flpop public law), it may be tfuly, said that no nation is bound to re- 
spect tliie.,ia|vs of another nation .m^de in regard to tlie ^ubjeçts ,of tbe latter 
which are* iibriresldents. The obligiatbry force of such laws of any nation can- 
not extend''beybnd its own territoWes. * * * Whateyer piky be the in- 
trinsic oElobligatory force of such laws upon such persons, if tbèy should re- 
turn to tteiç pative country, they can hâve none in other nations wherein 
they réside. Such laws may give^ rise to personal relations between the sov- 
ereign and ' stibjects, to be enforced in his own domains; but they do not 
rightfûUy extend tô other nations. • * * A state has just as much Intrin- 
si<; right, and no more, to glve to its own laws an extràterrltttrial force as 
to the property of its subjects sltuated abroad as it has in relation to the 
persons of its subjects dbmiciled abroad. That is, as sovereign laws, they, 
hâve no obligation on either the person or the property. Wheh, theref ore, we 
speak of the right of a state to bind its Own native subjects everywhere, we 
speak; only of Its own claim and exercise of sovereignty over them when they 
return within its own territorial jurisdiction, and not of its right to compel 
or require obédience to such laws ou the part of other nations within their 
own tei'ritoriàl sovereignty." 

The suprême court in The Scotland, 105 U. S. 24, 26 L. Ed. 1001, 
say: : r 

"So far as they stand on gênerai grounds of argument (certain English 
cases), the mpst Important considération seems to be thi?: That the British 
législature çaflnot be supposed to hâve iutended to prescribe, régulations to 
bind the subjects of foreign States, or to malje for them a làw çf the high 
sea, and, iïilt had so intendéd, could not hâve done it. This Is very truë. No 
nation has any such right Eaeh nation, however, may KJeclaré ■«'liât it will 
accept, and bjrits courts eiiforce, as the law of the sea, When parties ohoose 
to, resort to ^^iS forum for reflress. And no Dçippns subject to Its; jurisdiction 
or seeKing jufetlee in its courts càti iComplaîri of the deterriilnîation of their 
rights by tuât law, uhîess they bail propoiiiiiii sbme otiier l^Tfvr'by whlch they 
ought to be judged; aild tiîis they caùnof doi'^oept Whcré both parties be- 
long to the same foreslgt» nation. In whiQlj.taBâ Iti la tme they; may well clalm 



RUSDEI.L V. LA CAMPAG.NIE GENERALE TRANSATLANTIQOE. 661 

to have tlicir coutroversy settled by tlieir own law. * • • But where tVey 
lielonK to tlie country in whose forum the lilSîation is instituted, or to différ- 
ent countries havlug différent Systems of law, tlie court will adnoinister the 
maritime law as accepted and used by its own sovereignty." 

Armstrong v. Beadle, 5 Sawy. 484, Fed. Cas. No. 541, was an ac- 
tion at law under the California statute to recover for death upon 
the high seas of a passenger on board an Oregon vessel. Circuit 
Judge Sawyer, deciding upon the liability, in his opinion uses this 
language: 

"The iirst point presented is that the statute bas no extraterritorial opéra- 
tion, and is limited to accidents oceurring within the territorial jurisdlction 
of the State, and as the death occurred upon the high seas, beyond the législa- 
tive jurisdiction of the state, the statute is inapplicable. There was no liability 
at common law for the death of a party resulting under circum stances like 
those set out in the eomplaint, and, uniess the statute In question gives the right 
o( action, the plaintiff cannot recover. The statute, undoubtedly, créâtes a new 
righf of action, and does not merely give a remedy for a right already exist- 
ing. If it opérâtes beyOnd the territorial jurisdiction of the state, then It 
hecomes a universal law, applicable to ail countries, and the législature of 
California would be adopting a code of laws afïecting the rights of parties 
arisjng out of acts donc wholly in foreign countries as well as upon the high 
seas. If California can pass laws of the kind, operating extraterritorlally, 
then other states aiid countries can pass laws upon the same subject, oper- 
ating upon the high seas, and thèse laws may be in conflict; but there is noth- 
ing in the statute to indieate that it was intended to operate beyond the limlts 
of the state." 

We think, also, that the évident tendency of the décisions and 
weight of authority is that cases of tort aiising upon the high seas 
between parties of différent nationalities will in the admiralty 
courts of the United States be governed by the law of the forum, 
which is the gênerai maritime law as understood and administered 
in thèse courts. The Scotland, 105 U. S. 24, 26 L. Ed. 1001; The 
lielgenland, 114 U. S. 355, 5 Sup. Ct. 860, 29 L. Ed. 152; The Brant- 
ford City (D. C.) 2!) Fed. 373. In the case of The Scotland the su- 
prême court decided that the courts of every country will admin- 
ister justice according to its laws, uniess a différent law be shown 
to apply, and this rule applies to transac-tions taking place on^ the 
high seas. If a collision occur on the high seas between two ves- 
sels, controTersies arising therefrom will be governed in the courts 
of this country by our laws, uniess the two colliding ships belong 
to the same foreign country, or perhaps to différent countries using 
the same law, when they will be governed by the laws of the coun- 
try to which they belong. And in the opinion by Mr. Justice Brad- 
ley the foUowing language, which seems quite applicable in prin- 
ciple to this case, is used: 

"In administering justice between parties, it is essential to know by what 
law, or <'ode. or System of laws their mutual rights are to be determined. 
When they arise in a partieular country or state, they are generally to be 
detemiSned by the laws of that state. Those laws pervade ail transactions 
which take place where they prevail, and give them their color and légal 
efteet Hence, if a collision should occur in British waters, at leàst l)etween 
British ships, and the injured party should seek relief in our courts, we would 
administer justice according to the British law, so far as the rights ànd lia- 
biiities of the parties were concemed, provided it were shown what that law 
was. If not shown, we would apply our own law to the case. In the French 
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or ,î5u,tï;S tftbuijals they would do't'Kè Same. But if a colllâioil ôccnrs on thè 
higM seàs,. ^hèrétlie law of «o Eariiciilar state has ..exclusive ïotce, but ail 
are equàl.aiiy''' forum called ùpoid to settle the rlgh^s' oftil'e' parties wouia; 
prima facle détermine tliem by its own làw as presumtitfvelj' éxpressing tlie 
rules jPg jjjstice; I but, if tlae eontesting ivessels belongpid. to tl;ie same (oreign 
nation, tSe court >vould assumé tli,àt.tliey were subj^ct to the law of ttieir na- 
tion' ' caAiesfl ■ùnàèr their commori ' flàg, aiid would détermine the controversy 
accordin^Iy. 'Kthey belonged to différent nations, havlûg différent laws, since 
it would.be Mtjjnst to.apply the WweiM ^tbiçr, to the : eSclusipn of the other, 
the law of the forum — that Is, the maritime lâw as reeeived and practiced 
therein — would properly furnlsh the rijle of décision. In ail other cases, each 
nation wUi alktàdministér justice according tb its own laws. And it wlll do 
this wlthcilit respect of persons, to the stranger as well as to the citizen." 

IplihèBèlgenland, supra, the suprême court aflarmed a similar 
doctrine, and held tàat in a proceeding in admiralty against one 
forelgn vessel for collision with anothfer foreign vessel cfn the high 
sea^jtlie gênerai maritime law, as understood and administered in 
tiië cpùrts of thè country in whîch the litigation is prosecuted, is, in 
generaii,;tiie law governing the case. We think upon principle thèse 
cases, though the facts are not the same, should détermine the one 
at ba^j a.M that the position takien by appellànfs counsel as to the 
appiicatip^û of the local law af ï^ance to the case is quite irreconcil- 
ablè witîx thèse décisions of oui? suprême court. If thèse décisions 
do ndt détermine the case at bat, they indicate pretty clearly what 
the décision should be. We flnd no case where such a raie has ever 
been a,pplied to an action arising in tort. , I^i, The Brantford City 
(D. G.) M^sâ. 3^3, where the subject was ^bly treiated by Mr. Jus- 
tice Brown, ,of the Southern district of Nçw York, in an opinion 
afterwards, r^ïerred to with approval by the suprême court in Li ver- 
pool & Gl. W. Steam Co,. y. Phénix Ins. Co., 129 U. S. 397, 9 Sup. 
et. 469,, 32 L. Ed. 7Ô8, the court states the rule very comprehensive- 
ly in the following language: 

"But inasrouch as the high seas are the eommon ground of ail nations, and 
not goverried by merely the municipal laws of either, the quality of acts com- 
mltted on' the high seas, as betwèen persons or ships' 'bèlonging to différent 
nations whose' laws are différent, is determined by thé rnaritime law as 
accepted and 'administered in the: forum where the suit is prosecuted. The 
fact that lïifjQiDst of the cases çited the injury arose: frpm collision is imma- 
terial. The gravamen of the action is négligence. On that alone the action 
dépends. ît Is' négligence ohly thàf (iohstitutes the tort' ït is so in this case 
in Its aspeeïidjB a tort, and as this négligence, reSulting in damage to libelants, 
pecùrred partis! iwlthln our jurisdictloû and partly upon; the high seas, the law 
applicable to the case, as one pf tprtjous négligence, woiîld seem, npon tûe 
above authoritljes,, to be pur own law, as the law of the for^ro." 

AnyQthw fuie. would he Ùkely to Jead to much iconflict and uncer- 
tainty. Nor can the Action in regard to the law of the flag, now 
mai.nly exploded, hâve any force tp es;tepd the pffpct of the laws of 
àfl,y, country upon the high seas or .beyond that country's ,own ter- 
ïitocy, as wili<be;seen by Éhe cases f&Uowing. Itis merely a phrase 
tp dénote a Simple faeti'àamely, the law of the country to Which 
t3ië"èlïip''|lje}(^lQgs, aûd'^ tc> exteûd the jurisdiction or add 

l^ô'tfie |<>^rçj3 pf!;t|io8ef iaw^ of tort. ^Johnson y, TwentyrOne 

Baies, 2 rPalQe,ir66lj Eed.CastNOi 7,417; Thomassen v. Whitwell, i9 
Ben. 468, '23' Ped. Cas. ' 100*8; The decreç of the district court is 
àfflrriiéd.'' '" ■-*''^ '■'■'' '" '"'-^ '' '■ '•'■ "" ■"■ ' '■' '■'""■' 
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PEREUB et al, v. HOPKINS S. S. CO. 

(Circuit Court o£ Appeals, Sixth Circuit. March 15, 1900.) 

No. 731. 

Collision— Suit for Damages— Failure of Evidence to Show Faui.t. 

The steamship Marsliall, having, with her load, a displacement of about 
1,234 tons, was passing down tlie St. Clair river, when slie was met 
by the Centurion, having a displacement of about 7,500 tons, which was 
passing up. When the stems of the two vessels were about opposite, and 
they were apparently passing in safety, the Marshall suddenly sheered, 
and her stem strucli the Centurion on the port side, near the stem. The 
channel was from 1,200 to 1,500 feet wide, and the water from 4 to 5 
fathoms deep, at the place of collision; and the Marshall was as near 
the American shore as it was deemed safe to go. Bach vessel was mov- 
Ing at a speed of 7 or 8 miles an hour, There was no proof of the 
mismanagement of either vessel which eould hâve caused the collision. 
Helâ that, whlle it was possible that the suction of the larger vessel 
caused the sheer of the smaller, it was not clear that such was the fact, 
or that such effect was reasonably to be apprehended, so as to render 
the Centurion négligent lu passing so close to the Marshall, and that the 
latter could not be chargea with fault, in view of the uncontradicted tes- 
timony of proper management, but that the case was one in whieh the 
évidence failed to establish the négligence charged by either party against 
the other, or to show the cause of the accident. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan. 

This.case présents cross appeals from a decree in admiralty of the district 
court for the Eastern district of Michigan. On the early mornlng of AugiKt 
25, 1898, between 2 and 3 o'clock, a collision occurred in the St. Clair river 
between the steamers J. D. Marshall and Centurion. The collision occurred 
at a point near a place called "East China," some distance above Ricord's 
Docli, between Marine City and St. Clair. The nlght was dark;, but, at the 
Urne of the collision, clear, with little wiud. The Marshall was bound down. 
She was a vessel bf about the length of 169 feet over ail, 33i^ feet beam and 
12 feet deep, of a gross tonnage and approximate weight of 534 tons. She 
was laden at the time with about 000,000 feet of lumber. She drew 11 feet 
forward and 12 feet aft. The cargo is said to hâve weighed 700 tons, and 
the total displacement of the Marshall to hâve been 1,234 tons of water, or 
39,800 cubic feet. The Centurion was of the length of 378 feet over ail; 
beam, about 45 feet; depth, 22 feet. She was laden with coal at the time. 
Her gross tonnage and approximate weight are said to hâve been 3,402 tons; 
her cargo, 4,100 tons; and her total displacement, 7,502 tons of water, or 
242,000 cubic feet. She drew 16 feet 2 inches aft, and 16 feet forward. Whea 
the vesseis were probably three-quarters of a mile apart the Marshall blew 
a signal' of one blast, whieh was answered by a lilse signal from the Cen- 
turion. The channel at this point of the river is from 1,200 to 1,500 feet 
wide, and the water at the place of collision from 4 to 5 fathoms deep, The 
Marshall was coming down pretty near the American shore. Owing to the 
darkness of the night, just how near is not readily ascertained. When the 
vessels sighted each other the Centurion was on a course which would hâve 
probably carried her considerably further towards the Canadian shore than 
she was in fact at the time of the collision. After the signais were Inter- 
changed the Marshall drew a little doser in towards the American shore, and 
as close as the master deemed it prudent to go. About as the stems of the 
vessels were lapping, the Marshall suddenly sheered, and with her stem and 
port bow struck the Centurion at a point on her port side 90 feet from her 
stem. When the Marshall commenced to sheer, the Centurion's wheel was 
put a trifle to port, and when the collision beeame certain her wheel was 
put hard a-starboard. Froin the testimony it is probable that the Marshall 
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was going just before the collision at about the rate of T or 8 miles an hour; 
tlie Centurion, at lialf speeci,''"v\'lilch would basa little slower than the Mar- 
shall was going. No danger signais were sounded, and neither otiicer in 
charge apprehended âny dangèt Untîl the sutîdén sheer of the Marshall. The 
distri<;t jiûjge ; dismissed both 1;he llbel and cross libel, holding .tliat the proof 
failed to make out a case for either party against the other; that neither 
party was shown to be In fault by that degree of testimony which would be 
iiecessariyi.to attirmatively; e^tablish the daim of the oue against the other. 
The leç,rnéd,judge obseryecî, that the case was as near crie of inévitable acci- 
dent a^ coijild well be imagined. Both parties appealed. On behalf of the 
Marshall 41ie assignments of error are summed up as follows: "First, the 
coUisipn;Was net due to inévitable accident; second, the collision was pri- 
marily Ane , to the Centurion, with her large displacement, being wrougf uUy 
placedbyheK^ otiicer in charge in such a situation that her suction swung 
the Marshall from her course; third, the Centurion was in fault for porting 
instead of starboarding her wheel when the sheer came." On the part of 
the Centurion It Is claimed that the case ig ope in wliich thç Marsliall should 
hâve beeBjheld, for she left her course and ran into the Centurion. It is 
also claimed that the Marshall has not been exonerated by proof excusing 
the sheerj and that the testimony shows that proper skill and seamanship 
by those in charge of the Marshall would hâve avoided the accident. It 
being furthçr ; qlaimed that the Centurion performed her fuU duty, a decree 
is asked la favor of the cross libelant, 

John C. èhaw, for appellants. 
George Clinton, for appellee. 

Before TAPT, LUBTON, and DAY, Circuit Judges. 

DAY, Circuit Judge (after stating the facts as above). The thedfy 
upon which the owners of the Marshall seek to hold the Centurion 
liable for the collision and its resulting damage is that the Marshall, 
observing ail the requipements of good seamanship on her part, was 
drawn from her course by reason of the suction of the Centurion 
passing at à high rate of speed so near to the Marshall as to cause 
the latter W be strongly deflected fron^. her course, and, by a sudden 
sheer, which the Marshall could neither prevent nor check, caused 
to coilide with the Centurion. The nature and power of the some- 
M'hat unâeflned force khown as "suction" is not very well settled 
aniong navig^tors, nor its limitations deflned with eXactness by the 
courts. That ii^ich a force exists is well established, and to it hâve 
been ascribed marine disasters in a nuniber of instances. In other 
cases it has beeû held insuffîcient to warrant a court in attributing 
to it the pûwer required to seribusly deflect vessëls from their 
course. Thé authorities seem agreed tliat much dépends upon the 
character of the place of meeting. Tbis force is most potent in nar- 
row channels and shallow waters. It is much more likely to pro- 
duce in jury tp vessels pàssing in the same direction than to those 
meeting on opposite couraes. A large vessel may aflEect a small one 
by this meains, when those of equal dimensions would pass in safetv. 
In the case of The City of Cleveland (D. C.) 56 Fed. 729, the nature 
and power of suction wei'e under considération by Mr. Justice 
Brown, then district judge. The case , was heard before Judge Brown 
and four nautical assessora. , It was claimed tliat the City of Cleve- 
land, in proceeding at a high rate of speed and passing too near to 
the Keweenaw, had created a suction Whifch drew the Keweenaw, 
into the tow of the Cleveland. Judge Èrown, though at flret in- 
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fliut'd to dispose of the case as one of accident occiirring through 
inscrutable fault, joined witli tlie assessors in liolding that tlie acci- 
dent was the fault of the Keweenaw. There was testimony tend- 
ing to show that the man at the wlieel of the latter vessel turiied 
his wheel the wrong way. The wheel chains of the Keweenaw were 
not crossed, but straight, and the confusion in the wheelman's tes- 
timony led the court t* résolve the doubt in favor of the Cleveland ; 
Judge" Brown saying that, if the wheel had been proraptly put to 
starboard, there" would hâve been no danger from the suction of 
thèse passing vessels. He says: 

"Tlie testimony given yesterday, and tlie expérience of my Brethren hère, 
lead me to believe tliat tlie suction of two vessels passing eacli otlier is not 
very powerfiil. It is too short to hâve any particular eftect upon the action 
of the tvi'o vessels, unless one is mueh larger than the other, whereas, if they 
ai'e going in the saine direction, and passing near each other, it has a very 
powerful effect to deflect the weaker vessel from her course. If one of thèse 
vessels had lieen very large, and the other comparatively sniall, it is possible 
the suction would hâve had some effect." 

In the case of The Alexander Folsoni, 3 C. C. A. 174, 52 Fed, 412, 
Judge Jackson (afterwards Mr. Justice Jackson), delivering the opin- 
ion of the court, after citing the observations of Judge lîrown in the 
case of The City of Cleveland, says: 

"ïhe theory of suction in meeting and passing vessels Is that the current 
which rushes in astern to fiU the displacement of water caused by the larger 
or more rapidly moving vessel lias a tendency to draw the other ont of her 
course ■vvhen her bow cornes within its influence. When it is considered that 
such ouvrent has its direction in the Une of the moving vessel, with its great- 
est force and streugth directly astern, its latéral bearing as a drawing and 
divei-ting influence cannot, as suggested by .Tudge Brown, be very powerfuf. 
Whatever may be its force, it is clear, from the testimony and from rea- 
son, that the smaller vessel is niost liable to be affected by it. X relatively 
groater speed on the part of tlie smallor vessel may c^ounteract such influence, 
and may eveu deflect to some extent the larger vessel, if her speed is suffl- 
ciently in excess." 

The testimony in this case tends to show that witnesses residing 
along the shore and near the place of collision had observed that 
the Centurion, in passing, "splashed'' waves upon the shore, and 
that a small boat had been broken by the effect of the waves, and 
small docks and boat bouses carried away. Particularly was this 
the effect of the Centurion when running fast and near to the shore. 
The captain of the Marshall attributes the cause of the collision, 
from want of other cause, to the suction of the Centurion. In- 
stances are given where the Centurion is shown to hâve washed 
waves upon the bank flve or six feet. It seems that the Marshall 
was drawn from her nioorings by a passing steamer at Marine City. 
The captain of the Centurion says the Centurion displaces consid- 
érable water along the bank. "As she goes ahead, she naturally 
throws a good deal of water up ahead of her. She will throw that 
on the bank ahead of her a little ways; and then as you get back 
along amidships she will pull it down, and as the stern comes along, 
and 1he water goes ouf from under her stern, it will pull it back 
again, and comes up to its natural stage, or probably a little further 
than its natural level." Other testimony is given to show the ef- 
fect of suction under varions circuiTistances. We do not fiud in 



6*36 100 FEDERAL REPORTER. 

thë ï*èt!ôrd ëriy instance of vessels passing in tbe relation which the 
MâfèBÉÎ kiiâ Geritùrion are Sllô'^n to hâve been just prior to the 
coIIiiidM^'W'îiei'ë accident has reSulted from force pf'Stiction. As the 
facts show, the channel at this point was deep ànd wiiîe, atid we are 
not. able tb say from the proof thàt suction aloiïè could hâve pro- 
duced this collision. ' -' 

Again, the liability of the ÇentuHon dépends upon the answer to 
the question whethershiéused ail the care and diligëûcé which were 
reasonably incumbent ilpôn her to avoid injury. The Drew (D. C.) 22 
Fed. 852. Conceding that the suction of the Centurion had much 
to do'With the drawing of the Marshall from her course, the testi- 
mony flttës not satisfy' us that, under the circumstances, this force 
might; be reasonably ^ipprehended on! thé part of the navigators of 
the Centurion to thus seriously and suddenly affect the course of 
the Marshall so as to produce the collision in the manner shown in 
this casé. 'Thé Centùi-ibh, it is true, might hâve kept a course fur- 
ther out into the river tovs^ards the Câhadian shore, but she was 
passing in safëty when iihe Marshall ; suddenly sheered from her 
course. ' Pnom the testimony we cannot say that this force was the 
sole cause of the collision, or that its. action in the manner shown 
could hâve been anticipated by the Centurion in the exercise of the 
care reqnired under the . circumstances. When the passing vessel 
has no reason toappreheiid danger, slie is held not to be responsible 
for such injuries as arise from ordiûary navigation. Id. 855. 

It is furthei? ; çharged jigainst the Centurion that she was negli- 
geptly! navdgateji wheu t^e sheer cauvs, in porting instead of star- 
boarding her wheel. This maneuver was made in extremis, when the 
péril was imminent, and almost inlmediately the wheel was star- 
bôarded so as to throW'the Steril of the Centurion away from the 
Marshall. ,We, do not tjiink this actipn culpable on the part of, the 
Centurion. 

Was the Marshall in fault? There is not in this case, as was 
the fact in the case of Thé City of CleVeland, supra, any direct proof 
of mismanagement ou tte part of the wheelsman. The testimony 
of her oMcers and creW iS clear and distinct that the wheel was 
properly managed. It ik quite likely, from the testimony, that the 
Marshall could not hâve been deflected by her wheel alone to the 
change of Course which reSulted in the collision. It is possible that 
her wheel tvas improperly managed, notwithstanding the contrary 
testimony, sq ak to assist in the shèef, or fail to avoid the effect of 
suction, as might havé been done with proper management. But 
this case, like others, must be decided ùpon testimony, and not up- 
on conjecture. As we hâve saîd, there is no testimony, except what 
might be inferred from circumstances, tending to show that the 
Marshàll's wheel was îni'properly handlèd. There is nothing in the 
case which, in Our judgment, can overcome the positive testimony 
of the navigators of the Marshall. , Asto her course, she was well 
over on the American shore, and so néar that the master deemed it 
imprudent to go doser. The case seems to be, if not strictly an 
accident occurring thrôugh inscrutable fault, one wherein there is 
a failure of proof to establish the négligence chargea by one party 
against thé other. This was the conclusion reached by the learned 
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judge who heard the case in the district court. Finding no errer, 
the decree is afflrmed; each party to pay costs by them made, re- 
spectively. 



THE YARMOUTH. 

(District Court, D. Massacliusetts. March 19, 1900.) 

No. 1,031. 

1. CoMiisioN— Steamers Meeting in Foo— Disobedience of Rules. 

Article 25 of the new inland navigation rules, whicli requires steam 
vessels to keep on the starboard side of a narrow channel "when it is 
safe and practicable," applies as well to navigation in darlîness or fog 
as in clear daylight, although the dariiness or fog may affect the ques- 
tion of safety and practicability; and a vessel proceeding on the port 
side of a narrow channel in a fog, without any attempt to comply with 
the rule, must be held presumptively in fault for a resulting collision. 

3. Same— Excessive Speed in Fog. 

Evidence held to show that the speed of a steamer libeled for colli- 
sion in a fog was excessive under the circumstances. 

3. Samb — Navigation in Fog. 

When a vessel in a fog, proceeding puoperly in other respects, hears a 
whistle slightly on either bow, it is not clear that article 18, rule 1, of 
the navigation rules applies, and requires that the wheel should at once 
be put to port, as the vyhistle may be f rom a vessel going in any direction. 

4. Same— Excessive Speed in Fog. 

It is the duty of a vessel to proceed in a fog at a moderate speed, both 
with respect to moving and to anchored vessels; and, generally speak- 
ing, her speed through the water, rather than over the ground, is the 
more important as it more closely affects her maneuvering power. Thls 
is especially true as regards danger to moving vessels, and that she was 
proceeding moderately over the ground will not free her from blâme, if, 
proceeding immoderately through the water, she strikes a vessel under 
way. 

5. Same. 

A steamer proceeding in a fog in a narrow channel, where there was 
danger of meeting other vessels, at a speed of over eight knots through 
the water, and at more than seven over the ground, was négligent, and 
must be held in fault for a collision in whieh she was injured, unless 
It is clearly shown that her excessive speed could not hâve contributed 
thereto. 

In Admiralty. Suit for collision. 

Nason & Proctor, Frédéric Dodge, and Edward S. Dodge, for libel- 
ant. 

Carver & Blodgett, for respondent. 

LOWELL, District Judge. This M'as a suit broiight to recover 
damages caused to tlie sidewheel iiarbor steamer Mayflower, plying 
between Boston and Nantaslœt, by a collision in Boston Harbor with. 
the iron screw steamship Yarmouth, plying between Boston and Yar- 
mouth, Nova Scotia. The collision occurred August 22, 1899. At 
the place of collision there was a thick fog. In some other parts of 
the harbor there was little more than a haze. The weather was other- 
wise pleasant; the wind very liglit from the eastward; the hour be- 
tween 2:25 and 2:40 p. m.; the tide about half ebb. The Mayflower 
had leitPemberton on her way to Boston. Nine minutes after pass- 
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iîil'Nii Mate she passed on hér j>ort hand the steamshîp Sagamore 
l}'îfag àt atnt'hdr; Very soon after, the Yannouth seemed to émerge 
from the fog. The Maytlower's engines were at once reversed, and 
her helm put to port; but the bow of the Yannouth entered her port 
side about 40 feet from the steni, çutting in nearly to the pilot house. 
Almost immediately the A'essels separated. The shock was slight 
to both vessels^ — not enough to upset the passengers Or disturb the 
position of the f iirniture. The Y''annouth had lef t her wharf to pro- 
ceed ui)on her voyage. She entered the fog near the gas buoy on 
the Uppei* Middle, which she passed not far away. Later she passed 
bùoy No. 8 close upon her port hand. She heard several fog blasts, 
which those aboard her subsequently supposed to hâve corne from tht; 
Mayflower. On hearing the last and nearest, her engines were imme- 
diately reversed 'full speed at almost the exact moment when the 
Maytlower was first pçrceived, bearing a liftle on her starboard bow. 
The helm of the Yarmouth was put to port, but the collision occurred 
as above described. The libel of the Maytlower allèges faults on the 
part of the Yarmouth as follows; 

1. Failure to observe article 25 of the new inland rules, by the Yar- 
mott'th's keeping whoUy upon*thé port side of the channel, instead of 
upon , the starboard side, as required by the article. Président Eoads 
and it» approaches are, I think, a "narrow channel," within the mean- 
ing of the rules. The claimant contends that article 25 is not intend' 
edfoâpply in a fog, but only where objects ean easily be distinguished 
for a, cQpsiderahle distance. He urges that a compliance with the 
rule is Ipractically impossible in a fog, because then the position of a 
vessel cannot be known at every moment with entire accuracy, but 
she is!compelled to take the best course she can, irrespective of the 
imaginary line of the "mid channel." The article requires steam ves- 
sels to keep on the starboard" side of a narrow channel "when it is 
safe and practicable." Doubtless it may occasionally be unsafe and 
may often be impracticable to keep with accuracy on the starboard 
side of a n^yrow chanhelin a thick fog or in thick darkness, and so 
a déviation from the starboard side which would be blameworthy in 
open dayligiit may be excusable in fog or darkness, but the article is 
not to be limited strictly to clear daylight. So far as is safe and 
practicable under ail the circumstances, a steam vessel must always 
keep herself on the starboard side of "a narrow channel." Steamship 
Co. V. Smith, 20 G. C. A. 419, 74 Fed. 261; The Yanderbilt, 6 Wall. 
225, 229, 18 L. Ed. 823. In this case not only was the Yarmouth's 
course far upon the port side of the channel, but she made not the 
slightest effort to avoid that course. A reporter who talked with her 
captain two days after the collision testifled that the captain informed 
him that hé had tried to.lkeep on the starboard side of the channel; 
but the captain made no such statement in his évidence, and I am 
forced to conclude either that the reporter misunderstood the captain, 
or that the captain's statement was incorrect when made. There was 
nothing in the circumstances of thé case or in the situation to ex- 
onerate the Yarmouth from attempting to comply with the literal 
meaning of the article, and, as no attempt was made, I must flnd her 
at fault for disobeying the rule. 
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2. ExcëssiA'e speed in a fog: Àccording to the testimony frttm 
the Yarmouth, she had been proceeding for some time before the 
accident at a rate of speed never greater than that produced by 
from 25 to 30 révolutions of her engines per minute,— a rate of speed 
designated by her captain and engineer as "slow.'' The engines had 
often been stopped, and some of those on the Yarmouth testifled that 
they had once been reversed half speed astern for a few moments. 
According to the statenients of most of those on the Yarmouth, her 
rate of speed through the water shortly before the accident was not 
more than from 2 to 4 knots an hour ; the whistle of the Mayflower was 
heard just before she was seen apparently to émerge from the fog; the 
Yarmouth gave three whistles, and her engines were reversed fuU 
speed astern. In the opinion of her captain and others on board of 
her, this action was causing her to move slowly astern through the wa- 
ter at the moment of collision. I find myself compelled to doubt the 
accuracy of niuch of this testimony. That the Yarmouth was being 
navigated at a speed and with a care not uncommon among steam 
vessels in a fog may be admitted. The reported cases contain am- 
ple proof that this customary speed is often, if not usually, too 
high. See The Columbian (D. C.) 91 Fed. 801, and cases there cited. 
The times taken by the Yarmouth in passing from point to point in 
her course, viz. from the gas buoy near the Upper Middle to the 
place of collision, from the gas buoy to buoy î\o. 8, from buoy No. 
8 to the place of collision, wliile none of thèse times can be estab- 
lished accurately, yet, upon the whole, indicate that her rate of 
speed when proceeding under the "slow" signal was much more 
than 3 or 4 knots, — probably at least 6. That the speed had been 
considerably reduced before the collision occurred is not doubted, 
but I cannot believe that the Yarmouth was either stationary in the 
water or moving astern at that time. Much expert testimony was 
offered concerning the inference which should be drawn from the 
eiïect of the blow and the size of the wound inflicted upon the May- 
flower. The experts on both sides were intelligent and honest, but 
OoDStructor Baxter, upon whom the claimant relied, admitted that 
he had never seen a wound like the Mayflower's produced in a ves- 
sel which had coUided with a stationary or retreating object. He 
testified that, in his opinion, the Yarmouth was going astern ^ to 1^ 
knots, and the Mayflower going ahead 2 to 4. I cannot believe that 
the Mayflower, thus striking a retreating vessel, could impale her- 
self so deeply upon it. On the contrary, I flnd that at the time of 
the collision the Yarmouth was proceeding through the water at a 
rate which cannot be stated accurately,^^from 2 to 4 knots, — 
and that at the time her engines were reversed her rate of speed 
was excessive, considering the place of the accident. This opinion 
is strengthened by the fact that the Yarmouth heard several whistles 
on an approaching vessel, nearly ahead, and did not act upon them 
in any way until the last blast w^as heard, — whether immediately 
before or immediately after the Mayflower appeared, is hard to say. 

3. Failure to maintain a proper and suificient lookout: The Yar- 
mouth had two seamen stationed close to her stem, — one on the 
star board and one on the port side. Twenty feet astern of them, 
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feaïlfiwajî.betwéen Ihem and tte pîlot housç, the ûrst officer was sta- 
tiioneij^ Twltbiaw) duty ejtcept to loofe out, and to pas^sto the pilot 
faOuBe .t&ftrppjoctmade by the seamen. Ther;e were other sèamen 
near thé stem» nqt particularly oççupied, and tbe second: offlcer was 
heaviQgtbe lead from tfae starboard side of the vesseL; fThe quar- 
tepmaster wfls at tjie wheel, the captain on the starboard side of the 
pilotihwse, the pilot upon the port side. Excluding the second 
offlcer and the seamen not espedally on the lookout, thete was am- 
ple provisioii in eviery respect; laad upon this head I flnd the Yar- 
mouth free fi*om blanïe. - ; i 

4. Faiiure to sound a proper and snfflcient fog whistle; That the 
fog whistle of the Yarmouth was i regularly blown is testiâed to by 
ail on board, — crew and passengers alike, — and I haye no doubt 
that this was done. It has been urged that there is eyidence to 
show that the fog whistle was insufficient, but this seems to me so 
unlikely, and the évidence in sjipport of the contention so weak, 
that, althongh the whistle may not hâve been specifleally distin- 
guishèdi eitber by those on the Mayflower or by those on the au- 
chored .steamer Sagamore, until the three whistles were blown 
upon it| yet I am unable to flnd the Yarmouth to blanie in this re- 
spect. Not improbably, the Mayflower's mate did hear the Yar- 
mouth's whistle some time bef ore the latter appearedj but did not 
report it. 

5. Failure to keep clear of the Mayflower, and to pass her port to 
port: I doubt if article 18, rule 1, applies in this case. When a 
vessel inafog, proceeding properly inôther respects, hears a whis- 
tle slightly on either bow, it is not clear that the wheel should at 
once bei put to port, as the whistle may proceed from a vessel going 
in any direction. So far as the fanlt charged in this head diflfers 
from that chargea in the second head, I am inclined to think that 
the Yarmouth is not to blâme, and she was not to blâme for giving 
a réveMog instead of a passing signal at the last moment. 

Having thus fou nd the Yarmouth atfault for the collision, it re- 
mâins to consider if the fault of the Mayflower contributed thereto. 
The only fault stated in the.answer,' and that principally urged in 
the argumentais excessive speed. A-Ccording to the testimony of 
those on theMayfiower, she was proceeding at whatwas designated 
by her captain and pilot as "half. speed." Varions estimâtes of this 
spéed were given by those on board her, and by other persona who 
were familiar with her movements; but it is unnecessary to consider 
thèse estimâtes, or those made froin the Y'^armouth and the Sagamore, 
because there is testimony establishing with suiflcient accuracy what 
iwas her rate of speed on the day of the collision, and barely a minute 
bef ore it.; She was 9 minutes, precisely, in traversing the distance be- 
tT{i«een Nix Mate bell buûyi and the steamer Sagamore. The position of 
the Sagamoro'is detennined by an observation made by those on board 
0f her in the late af ternoon of the same day. Thè Sagamore was then 
swinging tô a flood tide, and the position of sher bridge had been 
brought by the changeof tide about 750 feet fiirther from Nix Mate 
than at the time of the collision. Making allowance for this swing, 
the Sagamore lay at the time of the collision fully 1^ miles from Nix 
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Mate buoy. This distance, as has been said, was covered by the May- 
flower in 9 minutes ; that is, at a rate of speed over the ground of 7| 
knots. It is impossible to détermine accurately the strength of the 
tide which was running against the Mayflower. Between Long Island 
light and l)eer Island light it was abouit 3 knots. By the Sagamore it 
may not hâve been running over li knots, though probably it was a 
little stronger. Its average strength over the course traversed by 
the Mayflower in thèse 9 minutes cannot hâve been less than li 
knots, and was probably nearer 2 knots. This would make the 
speed of the Mayflower through the water from 9 to 9^ knots. So di- 
rect and conclusive is this évidence of the Mayflower's speed, that to 
discuss the varions estimâtes of it would be altogether unprofltable. 
The calculation thus made is conflrmed by the fact that the or- 
dinary running time of the Mayflower under half speed from Nix 
Mate bell buoy to buoy No. 8, a distance of about 2.425 knots, was 
18 minutes, indicating a speed of something over 8 knots. Again, 
on the day in question the distance from Pemberton to Nix Mate 
bell buoy had been covered in 10 minutes and a half, at a rate of 
speed exceeding 12 knots. Àccording to the engineer, full speed 
was not kept up over 6 minutes. If full speed be taken at 14 knots, 
half speed was not much less than 10. Upon the whole, therefore, 
the half speed of the Maj-flower through the water was decidedly 
more than 8 knots. Her speed over the ground was more than T 
knots. It was ingeniously contended by counsel for the libelant 
that the test of a steamer's speed in a fog is her speed over the 
ground, and not her speed through the water. The true rule is 
stated by Mars. Mar. Coll. p. 436 : 

"As regards danger to vessels at anchor, the speed of the other ship over 
the ground, and not through the -water, is that which must be considered, 
»nd in siich cases the strength and direction of the tide must be taken into 
aecount. As regards danger to vessels under way, the tide is immaterial." 

That is to say, it is the duty of a vessel to proceed in a fog at a 
moderate speed, both with respect to moving and to anchored ves- 
sels. That she is proceeding at a moderate rate of speed over the 
ground will not free her from blâme, if, proceeding immoderately 
through the water, she strikes a vessel under way. That she is 
proceeding moderately through the water will not excuse her, if, 
proceeding immoderately over the ground, she strikes a vessel prop- 
erly anchored. Speaking generally, speed through the water is the 
more important considération. This affects more closely her ma- 
neuvering power, and under ordinary circumstances is more easily de- 
termined than the rate over the ground. In the case of a steam 
vessel, the former can be known with considérable accuracy by 
counting the révolutions of the engine or by the log; the lat- 
ter often known only by an allowance for the tide, which cannot 
easily be made. The object of requiring a vessel to proceed slowly 
in a fog is to enable her to avoid other objects. Thèse objects to 
be avoided are oftener moving than stationary, and, as a rule, 
stationary objects are more easily avoided. Extrême cases of 
very swift tide can be put, in which the ordinary requirement con- 
cerning speed must be modifled, and this is to be expected; for the 
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rulM*»W H,9t rigid, and do jçiptj impose upon vessel^jarduty to pro- 
cee4iatitiii^.»^ins,rate under allciflcumstanees. Upon; itJie wlible, ^how- 
ever, the rgep^iial application qf tlxe rule irequiring a v,eps6l:to,proceed 
at moderatei^peed in a f og is mwpli more commonlj: applicable to her 
speed tliroughilhe ifvater than tpher speed over the grQund. It would 
be strange if^ia a collision in,tjîp Gulf ÉStream, where the current is 
considérable,, afl.d easily and .wpiurately determin£^ble, an allowance 
should be required for thisnqurrent in case pf a fog. No case 
has been fonnd by counsel or by the court in which a speed of 8 or 
9 knots an hour through a deij^e fog in a cro'w;4ed harbor, where, 
as was testifled by the . captain , of the Sagampre, the air seemed 
flUed with fog signais, has been ,held a saf e and prppet rate. Even 
if the speed made over the ground (say, 7J knots) were taken as the 
Mayflower's rate of speed, the same resuit wpuld be reached. 
"While it is possible that a speed of six miles an, bour, even in a 
dense fog, may not be excessive, iipon the open océan and off the fre- 
quented: paths of commerce, a digèrent rule applies to a steamer 
just emerging from the harbor;,pf the largest port on the Atlantic 
Goast." The Martello, 153 U. S. 64, 70, U Sup. Ct. 723, 38 L. Ed. 
637. . 

It wa^ urged with great forc€> that the Mayflower was able to stop 
in not less than her own length when proceeding at this speed, and, 
hencey as the Yarmouth was recognizable 1^ or 2 lengths away, that 
the Mayflower had complied with the rule. Some of this testimony 
was of weight, but I am not satisfled that the Mayflower was 
stopped at the time of the collision. Doubtless her rate of speed 
was low, and also that of the Yarmouth, — ^a fact proved by the 
slightjiess of the shock, as testifled to by ail on both vessels. The 
rapidity with which the two vessels separated proves that the en- 
ginesof both were reversed at the time of collision; but I ratber 
think that the Mayflower w&s then proceeding ahead at a low rate 
pf speed,^say, 2 or 3 knots an hour; probably not quite so fast as 
the Yarmouth, though this is, not clear. Immediately before the 
collision the Mayflower wag proceeding at a rate of speed never held 
to be allowable in like^case, and^ if this be so, she certainly cannot 
be permitted to maintain her fauitlessness unless she shows clearly 
tb^t this rate of speed,, apparently excessive, icould not bave con- 
tfilbuted in any way to the collision. I do not think that this bas 
b^ep established. Indeed, the évidence indicates to me that her 
es;c§ssiye rate of speed did coptrîbute to the collision, and I flnd Her 
to blâme in this respect. Again, the mate of the Mayflower, who 
was on the lookout, heard a whistle ahead of him a little while be- 
fore the collision. Itis not certain that this came from the Yar-: 
mPuth. Probably it did, and, in any case, to continue at an 8 or 
9 knot speed lifter hearing it, ^as iui fagrant défiance of the rules. 
See article 1,6., It is.immaterial wliether the captain heard the 
whistle or not, If the mate f^ileid tp report it, the captain's failure 
to hear it doe§^ not excuse thp yesjsel. .; ïhjat those on. the Sagamore 
did not , hear.. it, or' did not distinguish it ampng the many pther 
blasts heard, proyes, uothing. ; Tlhejresxilt iSitijat both vessels- coji- 
iributed to the collision, and thçire, must be a deçree for the, Uh'el- 
ant for half the damage sustained. 
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NASHUA SAV. BANK et al. v. BURLINGTON ELECTRIC LIGHTING 

CO. et al. 

(Circuit Court, S. D. lowa, B. D. April 24, 1900.) 

Sales— Damages— Fkaubulent Représentations. 

■Tlie measure of damages recoveral)le in an action of tort by a pur- 
cliaser against a seller for false and fraudulent représentations inducing 
tlie sale is the actual loss sastained by tlie plaintiff by reason of tlie pur- 
ehase, wliich is to be arrived at by adding to the price paid by plaintifC 
such outlay as is legitimately attributable to the wrong conduct of the de- 
fendant, from which is to be taken the fair actual value of the property 
received. 

On Motion to Strike out Portions of Auswer and Oounterclaim. 

E. S. Huston, for plaintiffs. 
Walsh Bros., for défendants. 

SHIRAS, District Judge. In this action the plaintiffs seek to re- 
cover against the défendants a judgment for interest due on 30 
coupon bonds, for $1,000 each, issued by the Burlington Electric 
l.iighting Company, on the Ist day of September, 1892; it being 
averred that the interest coming due on the Ist day of September, 
1895, and semiannually thereafter, according to the coupons attached 
to the bonds, remains due and unpaid, amounting to $10,215. In 
answer to the pétition, and also by way of counterclaim, the electric 
lighting Company avers that the bonds siied on were given in pay- 
ment for certain property and rights sold and conveyed by plain- 
tiffs to the J. P. Calnan Construction Company, the purchase being 
in fact made for the défendant company; that the property so sold 
embraced three lots in the city of Burlington, lowa, with a brick 
building thereon, containing eight boilers and appurtenances, which, 
with the pipes and connections laid in the streets, formed a plant 
used for furnishing steam for heating purposes to the people of the 
city, there being on the lots sold a well used for the purpose of sup- 
plying water to the boilers. It is also averred that, to the knowledge 
of plaintitfs, the défendant company had contracted to erect an elec- 
tric lighting plant at the cost of $125,000 upon the purchased 
realty, and purposed to use the boilers in question in furnishing the 
steam power necessary in operating the lighting plant, as well as 
in furnishing steam for. heating purposes; that, with knowledge of 
thèse facts and as inducements to défendant to make the purchase, 
the plaintiffs represented that the boilers and plant were in good 
condition, capable of standing a pressure of from 80 to 100 pounds 
per square inch, and capable of furnishing the steam necessary for 
use in operating the proposed electric lighting plant, in addition to 
the steam needed for heating purposes, and that the well on the 
promises furnished water sufflcient in quantity and quality to prop- 
erly run the boilers to their full capacité'. It is then averred by de- 
fendant that thèse several représentations made by plaintiffs were 
untrue, and were knowingly and falsely made, to induce the défend- 
ant to make the purchase; that the boilers were in an unsafe con- 
dition, not fit for use, but the defects therein had been carefully con- 
100 F.— 43 
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cealed and covered up; that, before the same could be put to the 
use for which they were purcbased, the défendant was obliged to 
make extensive repairs to the boilers and the steam pipes in the 
streets, at a total cost of |18,000; that the well upon the premises 
was found to be wholly insuflQcient to furnish the quantity and qual- 
ity of water needed to keep the boilers supplied, and therefore it 
had to be abandoned, and as a conséquence the défendant has been 
obliged to paj for the water used since 1892 the sum of |5,600, and 
will be compelled to pay in the future at least the sum of |700 per 
annum; that, in addition to the cost of repairing the boilers and 
plant, the défendant was deprived of thè use of the plant for a 
period of 4 months, whUe the repairs were being made, and conse- 
quently during that time could not use the electrie plant, at a loss 
to défendant of |1,000 per month, and was also compelled to use an 
old electrie plant for about 12 weeks, at a loss of $3,000. The case 
is now before the court upon a motion made by plaintiffs to strike 
ont parts of the answer and counterclaim, and thereby is presented 
the question of the tule of damages applicable tp a case of this char- 
acter, as^mning that the évidence will support the allégations of 
défendantes pleadings. , , 

In thèse pleadings the defen(J^PLt does not rely upon a breach of 
contract or warranty, but bases, the défense and claim for damages 
upon the falsity of the représentations alleged to hâve been made 
by piainitiffs. The rule of damages to be applied, therefore, is that 
which gpyerns in cases of tort, as distinguished from actions based 
on contract. and that rule is stated by the suprême court in Smith 
T. Bolles, 132 U. S. 125, 10 Sup. Ct. 39, 83 I/. Ed. 2*79, in the following 
terms: 

"The meagiiteof damages ^as not tlie différence between the contract priée 
and the reasonable markçt value, if. the property had been as represented to 
be. * • * What tlie plalntifiC mlght liaye gained is not the question, but what he 
had lost by being decelved Into the purchase. The suit was not brought for 
breach of contract. The gist of the action was that the plaintifiC was f raudu- 
lently inducéd by the défendant to purchase stock upon the faith of certain 
f aise and f raudulent représentations. ♦ • * If the jury believed from the évi- 
dence that the défendant was guilty of the f raudulent and f aise représentations 
alleged, and that the purchase of the stock had laeen made in rellance thereon, 
then the défendant was liable to respond in such damages as naturally and 
proximately resulted from the frauda ■ He was bound to iuake good the loss 
sustained, such as the moneys the pMntlfC had paid ont and Interest, and any 
other outlay legitlmately attributable to the defendant's fraudulent conduct; 
but this Uablllty did not Include the expected fruits of an unreallzed spécula- 
tion. The reasonable market value, it the property had been as represented, 
afCorded, therefore, no proper élément of recovery. Nor had the contract prlce 
the bearlng given to it by the court, i i What the plaintiff paid for the stock 
was properly put In évidence, not as the basls of the application of the rule 
in relation to the différence between the contract prlce and the market or 
actual value, but as establlshing the loss he had sustained in that particular. 
If the stock had a value, that would necessarily be applied in réduction of the 
damages." 

We thus bave the gênerai rule laid down governing the rule of 
damages in cases similar to that now before the court. Putting it 
in the form of an account, on the one hand there is to be charged 
againist the party liable for the damages the money paid as the pur- 
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chase priée, to which is to be added ail outlay legitimately at- 
tributable to the wrong conduct of such party, and, on the other 
hand, crédit is to be given for tbe actual fair value of the property 
transferred; the différence between thèse amounts being the amount 
of damages to which the injured party is entitled. In placing bef ore 
the jury the facts to be considered in determining the fair value of 
the property in the condition in which it was when sold, it is com- 
pétent to show the character and côst of the repairs needed to put 
the plant in condition for use, not that this outlay is to be deemed 
an élément of the money damages, but the same is a matter of fact 
or évidence for the considération of the jury upon the question of 
the actual value of the property. So, also, the fact, if it be true, 
that the well upon the premises had to be abandoned because th» 
water therein was not as represented, and water had to be procured 
from other sources, is a matter to be considered by the jury in aa- 
certaining the value of the property at the date of the sale. 

The matters set forth in the nineteenth, twentieth, and twenty- 
flrst paragraphs in the answer do not set up items of damage, within 
the rule already stated, as they do not include moneys paid out, but 
are of the nature of a loss of expected profits, and the motion to 
strike out thèse paragraphs is sustained. There are portions of other 
paragraphs in the answer that, upon careful examination, might be 
held to be open to objection; but no harm can resuit from thèse 
statements, in view of the ruling upon the main questions presented 
by the motion, and therefore the motion will be sustained only as 
to the paragraphs named. 



HAMILTON v. JOS. SCHLITZ BREWING CO. et aj. 

(Circuit Court, N. D. lowa, Cedar Rapids Division. April 16, 1900.) 

Rbmoval op Causes — Subject-Mattek of Controverst — Action to Enfobcb 
Statctort Penalty. 

An action based on Code lowa, § 2423, whicli provides that ail payments 
for intoxlcatlng llquor sold in violation of that chapter shall be held to hâve 
been recelved in violation of law, and vipon a valid promise to repay the 
same on demand, is one for the enforcement of a statutory penalty, which 
will not be entertained by a court of the United States, and Is therefore 
not removable. 

At Law. On motion to remand to state court. 

Eickel & Crocker, for plaintiff. 

Hubbard, Dawley & Wheeler, for défendants, 

SHIEAS, District Judge. This action was brought in a court of 
the state of lowa to recover money paid ^y the plaintiff to the de- 
fendants for intoxicating liquors sold in lowa in violation of the 
law of the state; the right of recovery being based upon the provi- 
sions of section 2423 of the Code of lowa, which déclares that: 

"AU payments or compensation for intoxicating llquor sold in violation of 
this chapter, whether such payments or compensation be in money or any- 
thing else whatsoever, shall be held to hâve been received in violation of law, 
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aj^ tç>|ha.5reii\)eWireceived upon a valW, promise ajid agreement of the recelver 
to jp^y 6tï;âmiana to the person fumistiiDg such considération the amount of 
saia m6n# dr the just value of subh oither thlng. • • ♦" 

The plaïntiff is a citizen of lowa, and the défendants are citizens 
of Wisconsin, and upon the pétition of défendants the case has been 
removed into this court, the amount involved exceeding |2,000; and 
now thè plaintitt moves for aji order remanding the suit on the 
ground that the subject-matter of the controversy is such that this 
court will refuse to take jurisdiction, following the doctrine an- 
nounced ï>y the suprême court in Wisconsin v. Pélican Ins. Co., 127 
U. S. 265, 8 Sup. et. 1370, 32 L. Ed. 239, in which the principle was 
recognized and enforced that the courts of one sovereignty will net 
lindertake to enforce the pénal laws of another sovereigntj or state. 
The claim made on behalf of the (Jefendants, that the cause of action 
asserted against them in this case is not a penalty, but arises ont 
of a contract created by the terms of the section just quoted, cannot 
be sustained. The obligation to repay the considération received 
for intoxicating liquors is created only in cases wherein liquors are 
sold in violation of the provisions of the chapter of the Code which 
includes section 2423, and is clearly intended to be part of the pen- 
alty inxposed upon persons who violate the provisions of the chapter, 
and therefore the enforcement of this obligation rests whoUy with 
the courts of the state. Motion to remand is therefore granted. 



WARD V. JOSLIN. 

(Circuit Court, D. New Hampshire. March 8, 1900.) 

No. 428. 

1. Corporations — Individual Liability of Stockhoi-dbrs — Teaksfer of 
Stock. 

The transfer by a stockholder of a corporation of his stock to another, 
without considération, in view of the anticipated insolvency of the corpo- 
ration, and at a time when it was in fact insolvent, although still a going 
concern, is not such a bona flde transfer as will relieve such stocliholder 
from his statutory liability to creditors of the corporation. 

3. Same— Kansas Constitution. 

Under the provision of the Kansas constitution that "dues from cor- 
porations shall be secured by individual liability of the stoekholders to 
an additional amount equal to the stock owned by each stockholder," 
the liability of the stockholder is contractual, and the term "dues" is 
to be construed as applylng only to claims resulting from the legitimate 
and contemplated business of the corporation, and cannot be extended 
to a claim arising out of a guaranty made on behalf of the corporation, 
by its officers, without authority, and where the stockholder sought to 
be chargea had no knowledge that they were assuming to exercise such 
authority. 

S. Samb — • Suit to Charge j^tockholder — Conci.usivbness of Judgment 
AGAINST Corporation. 

While a judgment against a corporation may be accepted, under the 
statutes of Kansas, as cohclusive, in ah action against a stockholder to 
charge him with Individual liability as to the amount of the debt and 
the liability of the corporation, it is not conclusive upon the stockholder 
that the claim is one of the nature for which he is rendered Individually 
liable by the constitution. 
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This was an action by a judgment creditor of a Kansas corporation 
to charge défendant with individual liability as a stockholder. 

William E. Bigelow, for plaintiff. 
J. S. H. Frink, for défendant. 

ALDEICH, District Judge. Sitting as judge and j ury in this case, 
I first make my lindings of fact, and then rule upon questions of law: 

I flnd, as a matter of fact, that the défendant on June 9, 1894, 
owhed 100 shares, of the par value of |50 each, in the Western Invest- 
ment, Loan & Trust Company, a Kansas corporation; that on that 
dsLj the trust company, as a matter of fact, was insolvent; and that 
the défendant, suspecting the flnancial condition of the trust company 
was unsound, and apprehending litigation, and having in mind the 
stockholder's statutory liability, without considération transferred 
the stock to Frederick E. Kingsbury, his grandson, who was a young 
man, but not responsible, in the sensé of having any considérable, if 
any, attachable property. And, so far as it is a question of fact, I 
find that the transfer was not such a bona flde transfer as to relieve 
the défendant from his individual liability as a stockholder, if he wére 
otherwise liable. I also find that a new certiflcate was issued to 
Kingsbury, and that the transfer of such stock was noted on the stub 
of the certiflcate book, but that such transfer was not noted on the 
transfer book pr\)vided by the company for such purpose, and that the 
neglect to so enter it was the neglect of the bank officers, and nôt of 
the défendant. I find, as a matter of fact, upon the évidence côn- 
tained in the record, and upon the arguments, that Ward's claim 
against the trust company was upon a guaranty, given upon a valu- 
able considération, of the payment of certain promissory notes from 
one tliird party to another, and was not a guaranty of the payment of 
securities negotiated by the companj'. I flnd that the plaintiff 
brought an action at law in the district court of Smith couuty, in the 
state of Kansas, against the trust company, on December 23, 1892, 
on thèse guaranties, by a writ served upon the président of said cor- 
poration, and on March, 1893, recovered judgment thereon against 
the company for $9,787.50, with interest at 12 per cent.; and, as 
shown in the record, on December 11, 1893, |4,924.75 was paid there- 
on, and on September 14, 1896, an exécution issued for the balance, 
and was returned wholly unsatisfled, as shown by the offîcer's return 
printed in the record. I also find that the trust company was not a 
railway, religions, or charitable corporation, and the business wliich 
the corporation was authorized to do was "to buy and sell personal 
property, including stocks, bonds, bills, notes, real and chattel mort- 
gages, and choses in action of every kind and description, and to trans- 
act the business of a loan and trust company"; that some time after 
the organization of the company, and before the défendant became a 
stockholder, the directors thereof resolved "that the président and 
secretary of the company be, and they hereby are, authorized to guar- 
anty the payment of ail securities negotiated by the company, by in- 
dorsing upon any such security one of the following forms of a guar- 
anty," — and the resolution of the corporation and the forms of guar- 
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anties, printed in the record» are referred to and made a part of the 
findings. , ,^scertaining the relations of the parties under the contract 
which resulted from the Kansas constitution and the statutes and 
the defendant's ownership of stock, I find, Sô far as it is a question 
of fact, that the dues to be secured by the Buperadded stockholder's 
liability were such as were within the reasonable and proper scope 
of the business as contemplated by the parties, and that a guaranty 
of thi^ charaçter was not intended by the défendant stockholder, and 
was not contemplated by the Kansas constitution as a due or a debt 
within such scope. I âlso find, so far as it is a fact, that it was not 
within the scope of the resolution which a^sumed tp authorize the 
président and secretary to guaranty securities negotiated by the Com- 
pany, and there is no évidence that the défendant stockholder had 
knowledge that the company was assuming, through its président and 
secretary, to guaranty the payment of clainis not negotiated by itself ; 
and, there bçing no eyidence of ne tice, I find, as a matter of fact, that 
he was not aware of it. I also make a geperal flnding for the défend- 
ant. 

Upon the %dings as to the transfer, I rule that it was not such a 
bona fide and complète transfer as to relieve the stockholder from his 
individual contractual liability, and the défendant excepts. Still, 
upon ail the foregoing findings, I order judgment for the défendant. 
The relations of the parties are contractual, and the term "dues," in 
the Kansas constitution, ought to be acjcepted as applying only to 
claims resulting from the legitimate and contemplated business of the 
corporation or company, such as arise in respect to transactions with- 
in the reasonable scope of the business i contemplated ; and, as be- 
tween the créditer and the stockholder, they should not be extended 
to claims which arise from the transaction of unauthprized business. 
While, under paragraph 1192 of the Grengral Statutes of Kansas, pro- 
viding the remedy, a judgment against the corporation may be accept- 
ed, under proper limitations, as conclusive, in a proceeding against 
the stockholder as to the amount and the liability of the company 
upon claims in respect to transactions within the contemplation of 
the constitution and of the parties to the contract, it should not be 
accepted as conclusive upon the question of the nature and character 
of the clainis, for the reason that paragraph 1192 is only intended to 
give a remedy to the créditer in respect to the kind of claims contem- 
plated by the constitution. The judgijient on this ground is accepted 
as conclusive, because it relates to a corporate affair, and because the 
stockholder's interests are supposed to be represented by the offlcers 
of the bank in respect to aflairs within the scope of its contemplated, 
legitimate, and atithorized transactions. It would be going too far 
to say that the stockholder should be concluded as to the question 
whetiaer the foun dation and nature of the daim were within the fair 
intendment of the constitutional provision and the contract between 
the parties, upon the ground of représentation, for the reason that 
such a question is not one which, in the natural and usual course of 
litigation between the bank and the créditer, would be presented or 
adjudicated. The contract, under the constitution, is between the 
créditer and the stockholder, and the bank, in a proceeding against it 
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by the créditer to which the stockholder was not a party, would nei- 
ther be called upon, nor be expected or allowed, to présent such a ques- 
tion for adjudication. Tlie amount due the creditor from tlie bank 
in respect to transactions within the scope of its banldng business 
would naturally be presented and adjudicated. Quite likely, dé- 
cisions may be found wliich say that "dues" mean indebtedness, and 
perhaps liabilities, and technically tliis may be so; but, looking at 
the substance of the contract, is it reasonabie to say that the consti- 
tution of Kansas contemplated a contract which should bind a stock- 
holder in respect to unauthorized and venturesome transactions o-ut- 
side of the scope of the business generally transacted by loan and 
trust companies? The amount of the bank's indebtedness or its lia- 
bility, on a question of this kind, could and would be put in issue in a 
suit between the creditor and the corporation; but whether such a 
due is within the scope of the contract between the creditor and the 
stockholder, under the constitution, would not and could not be put in 
issue in a suit between a creditor and the bank to which the stock- 
holder is not a party. A case miglit be supposed where the bank 
would be liable, and the stockholder not liable, under the constitu- 
tional or statutory contract. The rule of res adjudicata only extends 
to such questions as are actually litigated, and, under certain circum- 
stances, to such as might be litigated. In the original case against 
the bank by the creditor, the question as to the character of the claim 
— whether it was one contemplated by the contract between the 
creditor and the stockholder— was neither presented nor litigated, nor 
was it in a situation to be presented or litigated, while in the case 
now under considération the question is not whether the claim was 
an indebtedness or a due for which the bank was liable, which ques- 
tion was litigated and concluded by the judgment, but a question 
whether it was the kind of a debt or due which the statutory contract 
between the creditor and stockholder covered or contemi)lated. This 
précise question, as has been said, was not presented — could not hâve 
been presented — in that case, and therefore is not concluded. It is 
for this reason that Eichmond v. Irons. 121 U. S. 27, 61, 7 Sup. Ct. 
788, 30 L. Ed. 864, and Schrader v. Bank, 133 U. S. 67, 77, 10 Sup. Ct. 
238, 33 L. Ed. 564, make a distinction between judgments upon daims 
in the ordinary course of the corporate business, and claims arising 
outside of such ordinary and usual course, — in other words, a distinc- 
tion between claims within the scope of the cor])oration and its busi- 
ness, and claims ultra vires the corporation and its business. It is 
true, as claimed by the plaintiff, that the alleged due in the Schrader 
Case was not a guaranty, but the point is not that the contingent lia- 
bility in that case was the same as the contingent liability hère, but 
that there was a judgment which it was claimed was conclusive, and, 
in view of the fact that the record disclosed that the debt or liability 
Avas of a kind not contemplated by the constitutional or statutory 
contract, that the jadgment against the corporation was not treated 
as conclusive ; thus admitting of an exception to the gênerai rule that 
a judgment against the corporation is conclusive. There is no ques- 
tion of estoppel hère, upon the ground that the stockholder was a 
part of the bank that did the business, and therefore cannot object 
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that tlie bank had no right to do the business. Bank y. Hawkins, 174 
U. S. 364, 19 Sup. et. 739, 43 L. Ed. 1007, was a case wliere it was 
held that the bank itsèlf was not estopped from setting up its unau- 
thorized holdings; and, if the bank was not estopped, stockholders, 
upon principle, should not be estopped. ïo this ruling plaintiff ex- 
cepta. 



WAHL V. FBANZ. 
(Circuit Court of Appeals, Elghth Circuit. Marcli 12, 1900.) 
, N». 1,293. 

1. Removal of Causes— Natubk of Suit— Peoceeding fob Peobatb of Will. 

, A proceedlng for the probate of a wlU is not a "suit of a civil nature 
àt laW or In equity," wltliln the meanlng of the first and second sections 
of thé judiciary act of 1888, which Is cognizable in the flrst instance by 
a circuit court of the United States, or removable thereto from a state 
court.i 

2. SAMB— CONTEST OF WlLL. 

A proceedlng for the probate of a wiU was Instituted by the sole devi- 
see therein in a probate court of Arlîansas, where the valldity of the will 
was contested by the sole heir at law of the testator. From a judgment 
sustaining the validlty of the will and admittiug it to probate the con- 
testant appealed to the state circuit court. Under the constitution and 
statutes of the state, a circuit court has no jurisdictlon to hear and déter- 
mine a contest of a will exeept on an appèal from à probate court, in 
whleh case the matter shall be tried therein de novo. Helâ, that the pro- 
ceedlng in that court on appeal was not a "suit of a civil nature at law or 
in equity," within the meanlng of the fédéral judiciary act of 1888, and was 
not removable by the contestant, who was a citizen of another state, to 
the circuit court of the United States, on the ground of local préjudice. 

Sanborn, Circuit Judge, dlssenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

On the 9th day of December, 1895, Joseph Molen died at Hot Springs, Ark. 
On the 24th day of the same month Adèle Wahl presented to the clerk of Gar- 
land county, Ark., a paper purporting to be the last will and testament of 
.loseph H. Molen, by the terms of which she became the sole devisee, after the 
payment of the debts and funeral charges. ïhis will was proven before the 
clerk of the probate court, in valcation, and a certificate of probate granted to 
lier, subject to the eonttrmation or rejectjon of the court, as provided by 
section 7422, Sand. & H. Dig. St. Ark. On the same day that the will was 
presented, Adèle Wahl filed her pétition in the probate court of Garland 
coimty, in which she stated tlie death of the deceased, the existence of a will, 
its probate before the clerk In vacation, and that no exécuter was provided for 
in the will, and that she was the sole devisee. She also alleged that no ad- 
niinistrator had been appolnted, and prayed the court for letters of administra- 
tion witli the will annexed. On the 28th day of the same month Mary E. 
Franz iiled her pétition in the probate court of Garland county, Ark., In which 
she set forth, among many other things, that she was a slster of Joseph H. 
Molen, and his sole heir at law, and denied that the instrument propounded 
by, the said Adèle Wahl was the last will and testament of the deceased, 
Joseph H. Molen. She alleged, also, tliat the said Joseph H. Molen was, at the 
time he signed the said pretended will, under the undue Influence of the said 

lAs to probate jurisdictlon of fédéral courts, see note to Bedford Quarries 
Go. V. Thomlinson, 36 C. C. A. 276. 
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Adèle Wahl, wliereby he was deprived of his Tolition, and for this, among other 
reasons, prayed that the will be set aside and rejected. On the 8th day 6f 
January Adèle Wahl responded to this pétition, denying the material allega^ 
tiens eontained therein. The probate court, after hearing the testimony, con- 
firmed the action of the clerlî in Tacation, and admitted the wlU to record, 
adjudging it to be the last will and testament of the said Joseph H. Molen, 
deceased. From this judginent of the court probating the will the said Mary 
E. Franz, in due form and in apt time, took an appeal to the circuit court of 
Garland county, Arl:., as provided by the statutes of that state. While the 
cause was pending on appeal in said court, to wit, on the 12th day of May, 
1897, Mary E. Franz filed her pétition and bond in the circuit court of the 
United States for the Western division of the Eastern district of Arlîansas to 
remove the cause into said court on the ground of local préjudice, alleging 
that by reason thereof she could not obtain justice in the circuit eomrt. of 
Garland county, or in any other state court to whieh, under the laws of the 
State of Arkansas, the cause might be removed. In her pétition she avers that 
the suit or controversy is of a civil nature, involving more than ¥2,000, exclu- 
sive of interest and costs, and is whoUy between eitizens of différent states, and 
which can be fuUy determined as to them, to wit, a controversy between the 
said Mary E. Franz, who avers that at the time of tlie commencement of this 
proceeding she was, and still is, a résident of the state of Ohio, and that said 
Adèle AVahl, proponent of said will, was then. and still is, a citizen of the 
state of Arkansas. She allèges that the said Adèle Wahl is not legally entitled 
to inherit from the said deceased, but is the sole devisee in said will; and also 
that she (Mary E. Franz) is the sister and sole heir at law of the said de- 
ceased, who died without issue. She also sets up tlie proceedings liad in the 
probate court of Garland county, her appeal therefrom to the circuit court, 
where the same was then pending. and that no order of court had been made 
directing an issue of devisavit vel non to be submitted to a jury, and that 
the said Adèle Wahl and herself are actually interested in said controversy. 
Adèle Wahl appeared in said TJnited States circuit court, and flled a response 
to the pétition for removal. After hearing the same. the court adjudged that 
the cause was removable, and that the statute regulating removals had been 
complied with, and retained jurisdiction of the cause. A jury was called, and 
the case was tried upon its merits. Tlie jury returned a verdict fluding the 
issues for the contestant, and that the will was executed under undue influence, 
and thereupon a judgment was rendered that the instrument of writing W'as 
not the last will and testament of .Toseph H. Molen; that the application to 
admit it to probate as such be denied, the judgment of the probate court of 
Garland county admitting it to probate be set aside and annulled, and that 
the contestant recover of the proponent ail her costs in that behalt expended. 
and that a copy of the judgment be certlfled to the probate court of Garland 
county for action in pursuance thereof. Motions for a new trial and arrest 
of judgment were flled and overraled. A bill of exceptions was tendered in apt 
time, duly signed, a writ of error sued ont, and the case is now before this 
court for review. Any other facts that may be necessary for the détermination 
of this case will appear in the opinion. 

J. B. Wood and J. P. Henderson, for plaiiitiff in error. 
G. B. Kose (U. M. Rose, W. E. Hemingway, and J. M. Harrell, on 
tlie brief), for défendant in error. 

Before CALDWELL and SAÎJBORN, Circuit Judges, and EOGERS, 
District Judge. 

ROGERrt, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

In Railroad Co. v. Davidson, 157 U. S. 201, 15 «up. Ct. 5(i3, 39 L. 
Ed. 672, it was distinctly held that under section 2 of the act of 
March 3, 1887, as corrected by the act of August 13, 1888 (25 Stat. 
433), the jurisdiction of a United States circuit court, on removal 
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by the défendant from a state court, is limited to such auits as 
migbt li.ave been originally brought in the United States circuit 
court bythe plaintiif under the flrst section of that act. Ail the 
courts bave folio wed that décision, which is now the settled law. 
It is also decided in the same case that "the question is a question 
of jurisdiction, as such, and cannot be waived;" citing Capron v. 
Van Noorden, 2 Cranch, 126, 2 L. Ed. è29; Railway Oo. v. Swan, 
111 U. S. 379, 4 Sup. et. 510, 28 L. Ed. 462; Metcalf v. Watertown, 
128 U. S. 586, 9 Sup. ^Ot. 173, 32 L. Ed. 543. The question, there- 
fore, which arises on the very threshold of this case is, was it re- 
movable from the Garland circuit court to the United States cir- 
cuit court for the Western division of the Eastern district of Ar- 
kansas? The décision of that question tums upon the construction 
to be placed upon sections 1 and 2 of the corrected act of August 13, 
1888 (25 Stat. 433). The portions of those sections of that act de- 
flning the jurisdiction of district and circuit courts of the United 
States which bear on the question involved are as foUows: 

"Section 1, That the circuit courts of the United States shall hâve original 
cognizance, concurrent wlth the courts of the several states, of ail suits of a 
civil nature,' at comnion law or in equity, where the matter in dispute exceeds, 
exclusive bf Interest and costs, the sum or value of two thousand dollars, 
* * * in which there shall be a controversy between citizens of dilïerent 
states," etc. 

"Sec. 2. That any suit of a civil nature, at law or in equity, arlsing under 
the constitution or laws of the United States, or treaties made, or which shall 
be made, under their authority, of which the circuit courts of the United 
States are given original jurisdiction by the preceding section, whJch may now 
be pending, or which may hereafter be brought, in any state court, may be 
removed by the défendant or défendants therein to the circuit court of the 
United States for the proper district. Any other suits of a civil nature, at law 
or in equity, of which the circuit courts of the United States are given juris- 
diction by the preceding section, and which are now pending, or which may 
hereafter be brought, in any state court, may be removed Into the circuit 
courts of the United States of the proper district, by the defeadaJQt or the 
défendants therèiû. belng non résidents of that state. * . * * Ând where a 
suit is now pehdîng, or may be hereafter brought, in any st^-te court, in 
which there is a Controversy between a citizen of the state in whiqh the suit 
is brought aûd a citizen of another state, any défendant, being such citizen of 
another state, inay remove such suit into the circuit court of the United 
States for the proper district, at any time before the trial thereof, when it 
shall be made to appear to said circuit court that from préjudice or local in- 
fluence he will not be able to obtaln justice in such state court, or in any other 
state court to virhich the said défendant may, under the lavys of the state, hâve 
the right, on the ^round of subh préjudice ftr local influence, to remove said 
cause." 

By reading section 1 of the act it will be seen that to confer juris- 
diction on a circuit court of the United States three things are nec- 
essary, and no others : (1) A suit of a civil nature at coînmon law 
or in equity. (2) It must involve $2,000, exclusive of interest and 
costs. (3) It must arise between citizens of différent states, or pré- 
sent one or the other conditions mentioned in the last part of sec- 
tion 1, which part of said section is not quoted, because not involved 
in the question under considération. If the three things above- 
mentioned concur in a case, no methods of procédure prescribed 
by a state for its own courts can deprive circuit courts of the 
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United States of original jurisdiction thereof. Railway Co. v. Jones 
(C. C.) 29 Fed. 193; In re Jarnecke Ditch (C. 0.) 69 Fed. 161; Hyde 
V. Stone, 20 How. 170-175, 15 L. Ed. 874; Ellis v. Davis, 109 U. 
S. 497, 498, 3 Siip. Ct. 327, 27 L. Ed. 1006; Cowles v. Mercer Co., 
7 Wall. 118, 19 L. Ed. 86; Payne v. Hook, 7 Wall. 425, 19 L. Ed. 
260; Eailroad Co. v. Whitton's Adm'r, 13 W^all. 270, 20 L. Ed. 571. 
Bearing in mind that the right to remove a case from a state to the 
fédéral court dépends upon whether the suit might hâve been orig- 
inally hrought in the fédéral court, we hâve concluded that the ques- 
tion of removal in this case is narrowed down to this one proirosi- 
tion: Is the probate of a will "a suit of a civil nature at common 
law or in equity"? The décisions are in direct conflict, and I hâve 
found no décision on the précise question which is binding upon 
this court. Primarily, that the enactment of the act of August 13, 
1S88, was to restrict tlie jurisdiction of the circuit courts of the 
United States, has been repeatedly decided, and is now settled 
Smith V. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 635; lû 
re Pennsylvania Co.. 137 U. S. 451, 11 Sup. Ct. 141, 34 L. Ed. 738 
Fisk V. iîenarie, 142 U. S. 459, 12 Sup. Ct. 207, 35 L. Ed. 1080 
Shaw V. Mining Co., 145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768: 
Hanrick v. Hanrick, 153 U. S. 192, 14 Sup. Ct. 835, 38 L. Ed. 685: 
Railroad Co. v. Davidson, 157 U. S. 208, 15 Sup. Ct. 563, 39 L. Ed 
672. So far as we know, original jurisdiction to probate, or re- 
ject tlie probate, of a will was never entertained by any court of the 
United States under the original judiciary act or the act of 1875. 
Il might well be inquired if to recognize jurisdiction under the act 
of 1888 is consistent with the universally recognized and estab- 
lished purpose for which that act was enacted. But there is also 
a radical différence between the provisions of both the original judi- 
ciary act and the act of 1875 and that of 1888 in relation to removal 
of cases from state courts. Under the original act, as well as that 
of 1875, the removal was not made to dépend on the question as to 
whether the circuit court had original jurisdiction of the suit (Rail- 
road Co. V. Davidson, 157 U. S. 208, 15 Sup. Ct. 563, 39 L. Ed. 672); 
but, as we hâve seen, under the act of 1888 a case cannot be re- 
moved to the circuit court unless it might hâve been originally 
brought there. If, therefore, we treat the discussion of Mr. Justice 
Matthews in the case of Ellis v. Davis, 109 U. S. 485, 3 Sup. Ct. 327, 
27 L. Ed. 1006, as indicating the tendency of the mind of the court 
as recognizing the right of a circuit court to take jurisdiction of 
the probate of a will under certain conditions specifled (which is 
not coneeded, but is denied), it must be remembered that the act of 
1875 was then in force, under which, as already shown, the right 
of removal was not made to dépend upon the existence of the right 
to bring the suit originally in the circuit court, as is the case now. 
That case shoulîi be read keeping in view the nature of the action 
and the issues decided. That case was heard on appeal from a de- 
cree dismissing the bill upon demurrer. Two things were sought by 
the bill : First. An accounting for rents and profits to realty which 
formerly belonged to defendant's testatrix. To secure this relief, 
a decree was sought adjudging the will, under which défendant held 
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as pôle devisee, to be null and void for incapacity to make it. Sec- 
ond. A decree for possession of realty held by the défendant as sole 
devisee under the will. The will sought to he ànnulled had been 
probated, and the administration closed. The court denied the 
right to recover the possession of the lands because the plaintiff's 
remedy at law was adéquate. An accounting was denied, because, 
when ejectment was brought for the land, the court would direct an 
accounting as an incident in the cause. The court then proceeded 
to discuss the facts in the bill to see if they excepted the case from 
the principles stated. It is clear the object of this bill was pri- 
marily not to probate or vacate a will. It was to recover the real 
estatè and rents and profits. In order to do this, the wiU stood in 
the way, and hence it was insisted that jurisdiction should be enter- 
tained for the purpose of canceling the will. The jurisdiction was 
denied. The court said: 

i'It is well settled that no jurisdlcUon belongs to the circuit courts of the 
United States as courts of equity, for courts of equity, as such, by vlrtue of 
their gênerai authority to enforce équitable rights and remédies, do not admin- 
ister relief in such cases. *The question in this aspect was thoroughly consid- 
ered and flnally settled by the décision of this court In the case of In re 
Broderick's Will, 21 Wall. 503, 22 h. Ed. 599." 

Later, in the same opinion, in a somewhat historical discussion of 
the question, very elaborate, but not very satisfactory, this doubt- 
ing passage occurs: 

"And where provision is made by the laws of a state, as Is the case in many, 
fortrying the question of the validity of a will, or attempting to probate by 
a Ijtigation between the parties, in which that is the sole question, with the 
efCeçt, if the judgment shall be In the négative, of rendering the probate void 
for ail purposes as between the parties and those in privity with them, it may 
Be that the courts of the United States hâve jurisdiction, under existing provi- 
sions of law, to administer the remedy and establish the right in a case where 
thecontroversy is whoUy between citizens of différent states." (Italics ours.) 

And later, in the same opinion, the court said: 

".Turisdictlon as to wills, and their probate as such, is neither included in nor 
excepted but of the grant of judieial power to the courts of the United States. 
So far as it is ex parte, and merely administrative, it is not conferred, and it 
cannot be exercised by them at ail umtil, in a case at law or in equity, its 
exercise becomes necessary to settle a controversy of which the courts of the 
United States may take cognizance by reason of the citizenship of the parties." 

This case is direct authority against the jurisdiction in cases like 
the one at bar, although the case is urged by learned counsel as 
establishing the contrary. The court then quotes approvingly from 
Gaines v. Fuentes, 92 U. S. 10, 23 L. Ed. 524. In this connection 
it is important to examine briefly the nature of that case, and the 
précise points decided, for upon Ellis t. Davis and Gaines v. Fuen- 
tes, as we shall see later, is made to rest the décision of Judge 
Pardee in Brodhead v. Shoemaker (G. 0.) 44 Fed. 518, 11 L. R. A. 
567; and, if those cases do not support his decisioh in that case, 
then it is without any support other than the high standing of the 
judges delivering it. Gaines v. Fuentes is this sort of a case: 
âfrs. Gaines, the plaintiff in error, and the défendant in the court 
bi^low, had probated in the Second district court for the parish of 
Orléans the will of Daniel Clark; that court being vested with Ju- 
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risdietion over tlie estâtes of deceased persons and appointments 
neeessaiy in the course of their administration. Slie afterwards 
brought several suits against the défendants in errer to recover 
certain lands and properties, relying on the will as a muniment of 
title as "instituted heir" of Daniel Clark. Thereupon the défend- 
ants in error tiled their original pétition in the same court, alleging 
they were unable to contest the will until the decree of probate 
thereof was recalled, and stating as grounds for recalling it the 
falsity and insufficiency of the testimony upon which it was pro- 
bated, and the status of the plaintiff in error incapacitating her to 
inherit under the will. Upon service being made upon the plain- 
tiff in error, she applied, in proper forra, with a tender of the nec- 
essary bond, for removal of the cause to the circuit court of the 
United States for the district of Louisiana, under the twelfth sec- 
tion of the judiciary act of 1789, on the ground of citizenship, and 
her application was denied. She then applied for a removal of the 
action under the act of March, 1867, on the ground of préjudice 
and local influence, and this application was also denied. Upon 
a hearing in the state court the will was annulled, and the case 
taken to the suprême court of the state of Louisiana, and from 
there, by writ of error, taken to the suprême court of the United 
States, which court reversed the case for error in the parish court 
in not removing the case to the United States circuit court for the 
district of Louisiana. The court in that case say: 

"The action is in form to annul an alleged will of 1813 of Daniel Claris;, and 
to recall the decree by which it was probated; but, as the petitioners are not 
heirs of Clark, or legatees, or next of kin, and do not ask to be substltuted in 
place of the plaintiff in error, the action cannot be treated as properly insti- 
tuted for the revocation of the probate, but must be treated as brought against 
the devisee by strangers to the estate to annul the will as a muniment of title, 
and to restrain the enforcement of the decree by which its validity was estab- 
lished, so far as it affects their propertii. It is, in fact, an action between 
parties, and the question for détermination is whether the fédéral court can 
take jurisdiction of an action brought for the objeet mentioned, between clti- 
zens of différent states, upon its reuioval from a state court." 

The court then says: 

"The suit in the parish court is not a proceeding to establish a will, but to 
annul it as a muniment of title, and to limit the opération of the decree admit- 
ting it to probate. It is, in ail essential particulars, a suit for équitable re- 
lief,— to caneel an instrument alleged to be void, and to restrain the enforce- 
ment of a decree alleged to hâve been obtained upon false and insufflcient tes- 
timony. There are no separate equity courts in Louisiana, and suits for spécial 
relief of the nature hère sought are not there designated suits in equity. But 
they are none the less essentially such suits; and if, by the law obtaining In 
that state, customary or statutory, they can be maintained in a state court, 
whatever désignation that court may bear, we think they may be maintained 
by original process in a fédéral court, where the parties are, on the one side, 
cltizens of Louisiana, and on the other citizens of other states. * * * In 
the case of In re Broderick's Will the doctrine is approved, which is established 
in both England and thls country, that by the gênerai jurisdiction of courts 
of equity independent of statutes", a bill will not lie to set aside a will or its 
probate; and, whatever the cause of the establishment of this doctrine orig- 
Inally, there is ample reason for its maintenance in this country, from the fuU 
Jurisdiction over the subject of wills vested in the probate courts, and the 
revisory power over their adjudications In the appellate courts. But that such 
Jurisdiction may be vested In the state courts of equity by statute is there 
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recognized, aii4 that, when so vested, tfie fédéral courts, sîtting In the states 
wtiere sucli stâtutès exlst, will also eàtertain concurrent jùrlsdiction In a case 
between proper parties. There are, It Is true, In several décisions of ttils 
court, expressions of opinion that the fédéral courts hâve no probate jurisdlc- 
tlon, referring particularly to the establishment of wills; and such is undoubt- 
edly the case under the existing législation of congress." (Italics ours.) 

The two cases of Ellis v. Davis and Gaines v. Fuentes thus ap- 
peax to rest precisely on the same ground, — one being a suit to re- 
cover lahds and the rents and profits thereof, and praying the court 
to cancel a will in order that it mîght be done; and the other being 
a direct proceeding by a strangei*; tinder the statutes of the state, 
to cancel a will already probatèd in order tû défend the title to 
real estate held by the moving pârty. The question presented by 
the case Jit bar is totally dififerent. The will is presented by the 
sole devisee for probate only. It is resisted by the sole heir at law. 
A judgnient was rendered in the probate cotirt probating the will, and 
from that judgment an appeal has been taken, and the same ques- 
tion is presented de novo in the circuit court. It is purely and sim- 
ply a «on test over the probate of the will, and not à mère incident 
— important, it may be — to the sUccfissful prosecution of another 
suit for relief of a wholly différent character. 

The défendant in error, to sustain the jurisdiction of the fédéral 
court, hàs cited the décision of Brodhead v. Shoemaker (G. C.) 44 
Fed. 518, 11 L. R. A. 567. That case was heard in the circuit court 
for the Northern district of Georgia, Judges Pardee and Newman 
presiding, the opinion being delivered by the former. It must be 
conceded that this décision is in point, and sustains the jurisdiction 
conteuded for in this case. Judge Pardee does not discuss the ques- 
tion at ail. He simply says: 

"From tbe statutes cited, and the record of the case as made, up to the 
time of removal, It appears perfectly clear that the proceeding pending in the 
superior court of Floyd county, Ga., taken in connection with the removal stat- 
utes of the tjnlted States, was a suit In which there was a controversy remov- 
able by the défendants to tlie ejrcuit court of the TJnited States for the North- 
ern district of Georgia upon compliance with the conditions prescrlbed in sald 
removal statutes; and it is within the rule laid dowu by the suprême court in 
the cases of Gaines v. Fuentes, 92 U. S. 10, 23 L. Ed. 524; ElUs v. Davis, 109 
U. S. 485, 3 Sup. et. 327, 2T L. Ed. 1006. See, also. Boom Oo. v. Patterson, 98 
U. S. 403, 25 L. Ed. 206; Hess v. Reynolds, 113 U. S. 75, 5 Sup. Ot. 377, 28 
L. Ed. 927; Payne v. Hooli, 7 Wall. 425, 19 T,. Ed. 260; Mr. Justice Bradley's 
dissenting opinion in Rosenbaum v. Bauer, 120 U. S. 461, 7 Sup. Ct. 633, 80 
L. Ed, 743." 

We cannot assent to the conclusions reached by Judge Pardee. In 
the View we hâve taken, the case of Erodhead v. Shoemaker, supra, 
is not supported by Gaines v. Fuentes or Ellis v. Davis; and the 
other cases cited by Judge Pardee, in our opinion, hâve no rele- 
vancy or bearingwhatever upon the real question at issue, namely, 
"whether the i^robate of a will is à suit of a civil nature at common 
law or in equily," within the meaning «f- tlie act of 1888. We are of 
the opinion' that Judge Pardee totally misapprehended the question 
dëcided in Ellis V. jpavis, and Gaines' V,' Fuentes, being led astray 
by expressions ôf the court which ha4 no, direct bearing upon the 
I^ecise questions at; issue. We prefer the reasonihg' found in Ee 
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Cilley (C. C.) 38 Fed. 977, decided by District Judge Aldrich, and 
coucurred in by Circuit Judge Coït, in the circuit court for the dis- 
trict of New Hampshire. This opinion is directly in conflict witk 
the opinion in Brodhead v. Shoemaker, and arose in states -where 
the statutes for probating wills are substantially the same. The 
opinion in the case of In re Cilley, supra, shows exhaustive re- 
search, and was delivered after a reargument of that case. In Ellis 
V. Davis the suprême court reaifirmed, what had frequently been 
decided before, that the terms "law" and "equity," as used in the 
constitution, were intended to mark and flx a distinction between 
the two Systems of jurisprudence as known and practiced at the 
time of its adoption. It will not be seriously contended that the 
same terms used in the original Judiciary act were not intended by 
congress to hâve the same meaning, and the same is true of the 
acts of 1875 and 1888. In view of thèse décisions, it seems natural 
that the learned judge, in his able discussion of this question in the 
case of In re Cilley, supra, should hâve begun with the inquiry as 
to what was meant by "suits of a civil nature at law or in equity" 
when the constitution was adopted ; or, to state it in another f orm, 
to ascertain whether those words, as then and previously under- 
stood in England and America, embraced the proceedings for the 
probate of wills. He demonstrates, by décisions in England and 
America (if anything can be demonstrated), that such was not the 
case in this country or in England, either at the time the constitu- 
tion was adopted or prior thereto, and that the terms used in the 
judiciary act, like those used in the constitution, were not used in 
any local sensé, but "in the broad common-law sensé in which equity 
and common-law jurisdiction are understood in this country and 
in England." The opinion, in- this regard, is both instructive and 
strong, and it seems to us conclusive; so much so that little can 
be added thereto. After citing varions décisions of the suprême 
court of the United States and of the circuit courts (In re Broder- 
ick's Will, 21 Wall. 503, 22 L. Ed. 599; Tarver v. Tarver, 9 Pet. 
174, 9 L. Ed. 91; Fouvergne v. City of New Orléans, 18 How. 470, 
15 L. Ed. 399; Ellis v. Davis, 109 U. S. 485, 3 Sup. Ct. 327, 27 L. Ed. 
1006; Bail v. Tompkins [G. C] 41 Fed. 486; Eeed v. Beed [C. 0.] 
31 Fed. 49; In re Aspinwall's Estate [C. C] 83 Fed. 851; In re 
Frazer, Fed. Cas. No. 5,068; Simmons v. Saul, 138 U. S. 489, 11 
Sup. et. 369, 34 L. Ed. 1054) in which the jurisdiction uow asserted 
was disclaimed, he cites numerous décisions of the state courts to 
show that proceedings to establish wills are not commonly classed 
and known as suits at common law or in equity, and were not so 
classed or known in the early history of this country, and, therefore, 
were not suits removable to the fédéral coui'ts. He distinguishes 
cases like that at bar from such cases as Ellis v. Davis, Hess v. 
Reynolds, Gaines v. Fuentes, and that class of cases of which Boom 
Co. V. Patterson is a sample, and pertinently suggests that when 
congress intends to malce so radical a change as to confer juris- 
diction of the probate of wills on the fédéral courts — a jurisdiction 
disclaimed by the courts from the foundation of the government, 
and a jurisdiction always exercised in England by the ecclesiasticaî 
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courts, and in this country by probate courts created for that and 
kindred si)ecial piii*poses — it will liot be left to doubtful construc- 
tion, but will be provided f or by dèflnite and immistakable language. 
The argument of ihe learned judge is well-nigh complète and con- 
clusive,,the autborities convinclng, and we are, content with the re- 
suit reached in that case. It is precisely in point, and it is abso- 
lutely^irreconcilable with Brodhead v. Slxoemaker, which, in our opin- 
ion, isnotonly unsound, but is not supported by either authority 
or reasoning, nor does it give évidence of careful considération or 
research. ^ It could serve no wise purpose now to quote from the 
opinion in the case of In re Cilley, supra. In Copeland v. Bruning 
(C. C.) 72 Fed. 5, District Judge Baker, for the district of Indiana, 
in a very clear and well-considered opinion rendered in 1896, review- 
ing màny cases, follows In re Cilley, supra. That case is important 
in this; that in Indiana the probate of a will is had in the circuit 
court, — a court of gênerai jurisdiction. Under the statute of that 
State, William H. Bruning presented for probate, in the office of 
the clerk of the circuit court of Jefferson county, Ind., the alleged 
last will and testament of John F. Bruning. Clara Copeland, a 
child of the deceased, under the statute of the state, flled her objec- 
tions to the probate of the wiU. Subsequently, under a statute of 
that state, she flled a complaint to contest the validity of her fa- 
ther's will, making William H. Bruning, one of the children and 
heirs at law of the décèdent, and a devisee under the will, party de- 
fendant. Service was had upon the défendant. Thereupon he ten- 
dered a pétition, accompanied by a proper bond, for the removal of 
fhe cause into the fédéral court- The state court refused to make 
the order of removal. He then flled a transcript of the record in 
tiie fédéral court, and the plaintifE, Clara Copeland, flled her motion 
to remand the same. The question now at bar was, therefore, 
squarely presented in that case. The learned judge in that case re- 
viewed almpst every case cited iû this opinion, and, after the mosî 
oareful considération, remanded thè case to the state court. In 
Oakley v. Taylor (C. C.) 64 Fed. 245, District Judge Priest, of the 
Eastern district of Missouri, in a strong and well-considered opinion, 
reached the same conclusion; ând this case is also important be- 
cause of the statutes of that state regulating the probate of wills. 
The case is directly in point, and jùstly entitled to much weight. In 
Everhart v. Everhart (C. 0.) 34 Fed. 85, District Judge mil, of the 
Southern «Jistrict of Mississippi (though retaining jurisdiction of 
that case), recognized the same rùlè, and in that case, as in almost 
every case cited, Gaines v. Fuentes and Ellis v. Davis are cited to 
support the doctrine announced.in that case, thus evidencing the 
well-nigh unanimous interprétation placed by the courts upon those 
cases. In Langdon v. Goddard, 2 gtory, 267, 14 Fed. Cas. 1101 (No. 
8,060), decided by Mr. Justice Story at circuit (district of New Hamp- 
sliire), that learned* justice said : 

"In respect to the wills and the codieils admltted to probate, the exclusive 
jurisdiction of the probate thereof belongs to the state courts of probate, and 
we hâve no authority whatsoever to inquire into it, or examine the validity 
thereof." 
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And tlie reporter of tlie Fédéral Cnses eifes, in a foo+note ta 
this opinion, tlie following cases: Armstrong v. Lear, 12 Wlieat. 
16!), 6 L. Ed. 589; Rex v. Inliabitants of ^:eatlierseal, 4 Term IL 
258; Priée v. Dewhurst, 4 Mvlne & C. TU, 80; Tompldns v. Tomp- 
kins, 24 Fed. Cas. 40 (Ko. 14",0!)1). It may be added tbat it is re- 
markable, indeed, that if tbe jurisdiction of a suit, the objcct and 
purpose of which is to settle notliing but the validity or invalidity 
of a will as a preliminary step in determining whether its probate 
should be granted or denied, was se doubtfnl tliat it was never en- 
tertained by a fédéral court, so far as we hâve been able to ascer- 
tain, prior to the décision of Brodhead v. Shoemaker, that it sbould 
now be entertained under the act of 1S88, which act was contessed- 
ly enacted for the spécifie purpose of curtailing the jurisdiction of 
the United States courts. (On the gênerai question of the juris- 
diction of fédéral courts over the administration of estâtes of de- 
ceased persons, see notes to Barling v. lîanlc, 1 C. O. A. 510, 513 [s. c. 
50 Fed. 2G0], and Quarries Co. v. Tomlinson. 30 C. C. A. 272 [s. c. 95 
Fed. 208].) 

It must be remembered that the question is not whether congress 
has the power, under the constitution, to confer that jurisdictioD 
upon the fédéral courts. The question is, has it done so? And 
the action of the courts from the foundation of the government 
down to the passage of the act of 1888 sliould be accepted as an 
absolute déniai thereof, and, unless it can be shown that by the act 
of 1888 the juriadiction in respect of the subject-matter under con- 
sideratijr was enlarged. the courts should await future action upon 
the part of congress before assuming jurisdiction of this new anâ 
novcl class of cases hitherto confided. in England, to the ecclesias- 
ticixl courts, and in this country to statutory courts adapted espe- 
cially for their hearing. 

The law of Arkansas. and the jurisdiction of its courts, touching 
the probate of wills, hâve been settled by its own suprême court. 
In Baptist Collège v. Scott, 64 Ark. 350, 42 S. W. 537, the suprême 
court said: 

"It has been held by this court that a court of equity has no jurlsrliction to 
hpar and détermine a eontest of a wUl. Mitchell v. iîogers, 40 Ark. 91. It 
has also been held by this court that such a eontest cannot be made by pro- 
ceedlngs on a writ of certioi'ari. but that the only remedy is by appeal. Petty 
V. Duclcer, 51 Arlî. 281, 11 S. W. 2. It has also been determined by this court 
that the circuit court has no original jurisdiction now, as formerly, to try sucb 
a eontest, since the constitution confers original and exclusive Jurisdictjon of 
wills, etc., upon the probate courts. Dowell v. Tucker, 4(5 Ark. 451. It toUow» 
that such a eontest, if made at ail. must be raade originally in the probate 
court, or else, when that cannot be done, on appeal from the prnbnte order of 
the probate court to the circuit court, aocordingly as the will has been probated 
In the more solemn form or in the common form." 

And it is expressly provided by statute that the trial in the cir- 
cuit court shall be de novo. Sand. & H. Dig. § 1152. It is not,. 
therefore, an original proceeding instituted in the circuit court, but 
it Js a continuation of the proceedings begun in the probate court. 
It is not a suit at law, nor is it a suit in equity, as understood either 
at common law or in equity, nor as recognized by the statutes and 
laws of the state. In its origin a proceeding to probate a will io 
100 F.- 
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the probate court, if the probate is sought in commou form, — that 
is, without notice to parties interested, — it partakes very little ot 
either. No complaint is flled, no pleadings ■ are required, and no 
service had. It is in the nature of a proceeding in rem. If the 
probate is sought in the more solemn form (that is, after notice 
had to parties interested, — which may be done either in the probate 
court or on appeal in the circuit court), the proceeding is the same 
in both, with one exception. In the probate court there can be no 
jury impaneled; in the circuit court there may be, upon the demand 
of any one of the parties interested. The real conteat of the will, ia 
that event, may be made, as said in Baptist Collège v. Scott, supra, on 
the grounds set forth in the pétition of the parties contesting the 
will, which, of course, will necessarily show the relationship of the 
parties to the deceased. The statute only provides that the case 
may be brought to the circuit court on appeal by simply âling the 
affidavit, and when in the circuit court, "upon the demand of any 
one of them, a jury shall be impaneled to try which or how much 
of any testamentary paper produced is or is not the last will of the 
testator." If no jury be demanded, the question is determined by 
the court, and the final décision is a bar to any other proceeding 
to call the probate or rejection of the will in question, subject to 
the right of appeal or writ of error to the suprême court as pro- 
vided by the statute; but it is proyided that nothing contained in 
the statute shall preclude a cotirt of chancery from its jurisdiction 
to impéach such final décision for such reason as would give it 
jurisdiction over any other jùdgment at law. Sand. & H. Dig. § 
7421. The contention of the défendant in error is not, theref ore, ad- 
vanced by anything found in the statutes of Arliansas, or the déci- 
sions of its courts. The conclusion is that, within the meaning of 
the first and second sections of the judiciary act of 1888, the pro- 
ceeding for the probate of a, will is not a "suit of a civil nature at 
comnïôn law or in equity," and theref ore is not rémovable either 
from the probate court or from the circuit court into the fédéral 
court. The jùdgment is reversed, with instructions to the circuit 
court of the United States for the Western division of the Eastern 
district of Arkansas to remand the case to the circuit court of Gar- 
land county. 

SANBORN, Circuit Judge (dissenting). Let it bê conceded: (1) 
That under the act of lS87, aS corrected by the act of 1888, this 
case was not rémovable to the United States circuit court for the 
district of Arkansas unless at the time of its removal it was a suit 
ôf a civil nature at common law or in equity, withiû the meaning 
of that term as it had beeû intferpreted oy the suprême court of 
the United States pribr to 1887; and (2) that the United States cir- 
cuit court had no origiùal^ cognizance of a proceeding to probate a 
will as such. The question hère is not, however, whether or not 
the fédéral court has jurisdiction of a proceeding to probate a wiU. 
It is whether or not, after a will has been probated, and after a 
State has conferred upon its courts of law and its courts of equity 
jnrisdiction to hear aûd détermine in a suit between parties who 
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are citizens of différent states, and who daim property in tliat 
State, tlie crucial issue which détermines the right to that property, 
the issue wliether or not a will so probated which devises the prop- 
erty was procured by fraud and undue influence, a fédéral court bas 
concurrent jurisdiction of that suit. I^et us refer to the statutes and 
the record for a moment, that the question at issue may be clear. 
The statutes of Arkansas as they are printed in Sandels & Hill's 
Digest, so far as they govern the proceedings in this case, provide 
that, when a will shall be exhibited for probate, the court of pro- 
bate, or clerk thereof in racation, shall receive the same, and grant 
a certiflcate of probate or of rejection, without summoning any 
party, but that this action shall be subject to the confirmation or 
rejection of the probate court (section 7422); that wills may be 
proved and admitted to record by the court of probate (section 
1599); that they shall not be received in évidence until they hâve 
been allowed and admitted to record by the court of probate; that 
they shall be received in évidence thereafter; that the allowances of 
wills by the probate court shall be conclusive until the same shall 
be superseded or amended (sections 7408, 7410, 7411); that an ap- 
peal shall lie from the allowance of a will by the court of probate 
to the circuit court of the state (section 7409); that the circuit 
court of the state bas jurisdiction of ail actions for the enforce- 
ment of civil rights or the redress of civil wrongs except where ex- 
clusive jurisdiction is given to other courts; that its actions and 
proceedings are to be had according to the course, rules, and juris- 
diction of the common law unless otherwise provided (section 1114); 
that it has a superintending control and appellate jurisdiction over 
probate courts; that its appellate jurisdiction extends to errors of 
fact as well as of law (sections 1120-1122); that on an appeal 
from the allowance of a will the circuit court shall proceed to try 
the case de novo (section 1152); that ail necessary parties shall be 
brought before the court; that upon the demand of any one of them 
a jury shall be impaneled to try which or how much of any testa- 
mentary paper produced is or is not the last will of the testator; 
that its décision shall be a bar to any other proceeding to call the 
probate or rejection of the will in question except by appeal to 
the suprême court of the state (section 7421); and that any person 
who résides out of the state, who does not appear, and is not per- 
sonally served with process, may, within three years after the final 
décision of the circuit court, impeach that décision, and bave a re- 
trial of the question devisavit vel non by an original suit upon a 
bill in chancery (section 7423). Thus it will be seen that, while 
the state of Arkansas has conferred upon its probate court jurisdic- 
tion to allow or reject a will in the first instance when it is properly 
presented to it, it has granted to its court of gênerai jurisdiction-^ 
to its circuit court — ^the right and has imposed upon it the duty to 
try de novo, according to the course and practice at common law, 
in a suit instituted in that court by appeal from the probate court, 
every question of fact and of law involved in the issue, whether 
the probated writing is such a will or not, when the controversy 
has arisen over that issue between opposing parties, and that it has 
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conferred upon its court of chancery jurisdiction , to hear and dé- 
termine ail thèse questions de novo in every case in which an iur 
terested nonresident has not appeared or been personally served 
with process in the suit in the circuit court. Such are the statutes. 
What is the case- that was removed and tried in the court below? 
Was it an application to the probate court to allow or reject the 
will? Not at ail. That application had been heard and granted, 
and the probate court had no further power over or jurisdiction of 
the issue. It was not a proceeding to establish the will that was 
removed to the court below. It was the suit between Mary Franz 
and Adèle Wahl, instituted in thé circuit court of the state by the 
appeal of the former from the probate court for the purpose of avoid- 
ing the will and its probate, and of trying de novo the issues of 
faet and of law presented by the pleadings which thèse two parties 
had interposed, and nothing more, that was removed to the fédéral 
court. When that removal took place, there were two parties, and 
two only, to the suit and to the issues in controversy. The déter- 
mination of those issues was décisive of the question whether Mary 
E. Franz, a citizen of Ohio, or Adèle Wahl, a citizen of Arkansas, 
was the owner of ail the property of which the décèdent died seised, 
which was of the alleged value of |20,000. Mary E. Franz was his 
sole heir, Adèle Wahl his sole devisee under the alleged will, and 
it was the suit between thèse parties to détermine the issues upon 
which the title to this property depended that was removed into the 
court below. The course of the proceedings through which this re- 
moval was secured was thus: Joseph H. Molen died on Decem- 
ber 9, 1895. On December 24, 1895, the clerk of the probate court 
admitted to probate, in common form, without notice to any one, 
his alleged will, which was propounded by Adèle Wahl. On Janu- 
ary 28, 1896, his sole heir, Mary E. Franz, flled in the probate court 
ber pétition, in which she averred that the writing presented was 
not the last will of Molen, that it had been revoked, that it was pro- 
cured by undue influence, and that it had been falsely represented to 
be the will of Molen. Thèse averments were denied by the devisee, 
and the question was presented and heard upon évidence in the pro- 
bate court whether the certificate of allowance made by the clerk 
should be confirmed or rejected, and on June 10, 1896, the probate 
judge confirmed it. Thereupon Mary E. Franz appealed to the cir- 
cuit court of the state, and thereafter, but before the trial of the 
case in that court, she removed it to the fédéral court on the ground 
of local préjudice. The case was tried by a jury in the United 
States circuit court, and they found that the pretended will was 
procured by undue influence, and was void, and the court rendered 
a judgment accord! ngly. Thus it appears that the question hère is 
not whether the United States circuit court has original or other 
cognizance of a proceeding to probate a will. No application to 
prove such a will was presented to that court. No application to 
remove such a proceeding was made, and no such proceeding was 
removed. What was removed was the suit between Mary E. Franz 
and Adèle Wahl, instituted in the circuit court of the state by ap- 
peal, which was to be tried in that court de novo, according to the 
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course and practiee of the common law, which. was to détermine 
whether or not the writing challenged was procured by fraud and 
undue influence; and which, in determining that question, was to 
décide whether a citizen of Ohio or a citizen of Arkansas was the 
owner of $20,000 worth of property in that state. 

The only question the case présents, therefore, is whether or not, 
when the state has conferred upon its courts of gênerai jurisdiction 
at common law the right and power to hear and try de novo in 
a suit instituted by an appeal, and upon its courts of chancery the 
right to hear and try de novo in a suit commenced by original pro- 
cess, the question whether or not a writing that has been allowed 
as a will in the probate court of that state was procured by fraud 
and undue influence, a fédéral coui*t sitting in that state has con- 
current jurisdiction to hear and try that issue where the property 
in controversy is of the value of .|20,0O0, and the parties to the 
suit are citizens of diflerent states. Tliis question has been an- 
swered in the affirmative bv the suprême court in Gaines v. Fuentes, 
92 U. S. 10, 20, 23 L. Ed." 524, Ellis v. Davis, 109 U. S. 485, 496, 
497. 3 Sup. et. 327, 27 L. Ed. 1006, and Bvers v. McAulev. 149 U. 
S. (508, «10, «20, 621, 13 Sup. Ct. 90«, 37 L. Ed. 867; by the circuit 
court of appeals of the Kinth circuit in Richardson v. Green, 9 C. 
C. A. 565, «1 Fed. 423, 429, 435; by Judges Pardee and Newman 
in the circuit court in Brodhead v. Shoemaker, 44 Fed. 518, 11 L. 
R. A. 567; by Judge Hill in Everhart v. Everhart (C. C.) 34 Fed. 
82, 85; and by Judge Williams in this case in Franz v. Wahl (D. 
C.) 81 Fed. 9; and in vienv of ail the décisions upon the question 
the author of a leading text-book upon this subject has declared the 
rula to be that: 

"While the probate of a will ex parte is in rem, and, not being between 
parties, cannot be removed to tlie fédéral court, yet where such will is con- 
tested in pursuance of statutory provisions, and beeomes a suit inter partes 
residing in différent states, the fédéral courts take jurisdiction as they would 
in anv other controversy between parties." Woerner, Adm'n (2d Ed.) § 156, 
p. *357. 

The question has been answered in the négative by Judges Coït 
and Aldrich in the circuit court of appeals of the First circuit, in 
Re Cilley (G. G.) 58 Fed. 977; by Judge Welker in Reed v. Reed (C. G.) 
31 Fed. 49; by Judge Bwayne in Re Frazer, Fed. Gas. No. 5,068; by 
Judge Baker in Copeland v. Bruning (C. G.) 72 Fed. 5 ; and by Judge 
Priest in Oakley v. Tavlor (C. C.) 64 Fed. 245. The cases of In re 
Broderick's Will, 21 Wall. 503, 22 L. Ed. 599; Tarver v. Tarver, 9 
Pet. 174, 9 L. Ed. 91; Fouvergne v. Gitv of New Orléans, 18 How. 
470, 15 L. Ed. 399; and Simmons v. Saul, 138 U. S. 439, 11 Sup. Ct. 
369, 34 L. Ed. 1054, — from the suprême court; and In re Aspinwall's 
Estate (C. C.) 83 Fed. 851; Langdon v. Goddard, 2 Story, 267, 14 
Fed. Gas. 1101 (No. 8,060) ; and Bail v. Tompkins (0. C.) 41 Fed. 486, 
— are cited in support of the négative answer, but thev fail to meet 
the issue. The case of Simmons v. Saul, 138 U. S. 439, 11 Sup. Ct. 
369, 34 L. Ed. 1054, does not touch the question. AU the other 
cases from the suprême court, except Tarver v. Tarver, were com- 
menced when the statutes of the states in which they were brought 
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did nôt anthorize thé trial in thé respective âtatè courts of gênerai 
jurisdiction of the questions WHéther the wills there in controYersy 
wipre fraudulently ptocured Or invalid at the times when the suits 
in thè fédéral courts were commenced. Moreover, thèse are the 
earlier cases in the suprême court, aûd, so far a^ the opinions ren- 
dered in them contain expressions at variancé with the later déci- 
sions in Gaines v. Fuentes, EUis T. Davis, and Byers v. McAuley, 
they must be deemed to be overruled. 

In the case of In re Broderick's Will it was expressly admitted 
that, if a State by statute authôrized the bringing of a suit to dé- 
clare a will Toid in its courts of appeâl or equity after its probate, 
such à suit could be maintained, in a proper case, in a fédéral court. 
21 Wall. 503, 520, 22 L. Ed. 599; Gaines v. Fuentes, 92 TJ. S. 21, 23 
L. Ed, 524. 

In thé case In re Aspinwall's Estate (C. C.) 83 Fed. 851, the pro- 
ceèdiflg to be removed was an appeal from the register of wills to 
the orphans' court. The orphanè' court was a spécial statutory 
court having probate jurisdiction, but without gênerai jurisdiction 
to try su}ts at common law and in equity. The holding was that 
the proceeding before the orphans' court was not removable, and 
it was expressly declared in the opinion in that case that the dé- 
cision there rendered was not at variancé with the décisions in 
Gaines v. Fuentes and Ellis v. Davis that wherë, under the state 
practicë, a suit could be brought ifl the court of gênerai jurisdiction 
to annùl a will and its probate after it was established, a like suit 
might be maintained in the fédéral court.* 

In^ Gaines v. Fuentes the suit was commenced by pétition in the 
parish court of New Orléans to annul a will probated years before, 
and to recall the decree by which it was established. That is the 
exact ptirpose of the appeal in the case in hand. Under the Code 
of Louisianà there was no suit in equity, and the suprême court 
divided upon the question whéther or not the proceeding in that 
case fell within the term a "suit of a civil nature at law or in eq- 
uity." The majority held that it did, that it was a suit in equity, 
and that the fédéral court had jurisdiction. The tuinority held that 
it was neither an action at law nor a suit in equity, and that the 
fédéral court wàs without jurisdiction. Mr. Justice Field, who de- 
livered the opinion of the majority, said of that proceeding, what 
is eqnally true of the suit instituted in the state court by appeal 
in this case: 

"The suit in the parish cqurt is not a suit to establish a will, but to annul 
it às a mnnlment of title^ and to limlt the opération of the decree admltting 
it Ik) (probate. It îs, in ail esseritial particulars, a suit for équitable relief, to 
catieel au instrument alleged to be void, and tq restraln the enforcement of a 
decree alleged to hâve heen obtalned upon faJse and insufliclent testimony." 
92 IJ. ^. 20, ?3 L, Ed. 528., , 

B* further said: 

"WheneVer a conttoversy -in à suit between sùeh parties arises respectlng 
tjie-validlty or construction of a win, op.the enforcement Of a decree admittlng 
ittfl probate, there -is no ujpre; reason why the federaJ, courts should nottake 
jurisdiction of the case thàn tliere isi that t^ey should not take jurisdiction of 
atiy otUei- ccnti-oVel'Sy between çartieB.** 92 U. S. 22, 23 L. Ed. 629. 
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Tlie dissenting opinion of Mr. Justice Biadley follows the line of 
argument adopted by the circuit court of appeals in the First cir- 
cuit in Re Cilley (0. C.) 58 Ped. 977, and by the trial judges who 
hâve agreed with the opinion in that case that a suit to annul a 
will and avoid a decree allowing it is a proceeding to probate it, 
that a proceeding to probate a will is not a suit at common law 
or in equity, and that, therefore, a fédéral court has no jurisdiction 
of it. This contention met the réprobation of the majority of the 
suprême court in Gaines y. Fuentes, and it flnds no support in the 
subséquent décisions of that court. In Ellis v. Davis, 109 U. S. 
487, 3 Sup. et. 327, 27 L. Ed. 1006, that court held: (1) That, where 
the courts of gênerai jurisdiction of a state are authorized to try 
the validity of a will in a suit involving the title to real property, 
the fédéral court has like jurisdiction in cases in which the neces- 
sary amount in controversy and the diverse citizenship exist (page 
496, 109 U. S., page 333, 3 Sup. Ct., and page 1O09, 27 L. Ed.); (2) 
that, conceding that the judicial power of the fédéral courts em- 
braces only such suits as anse "in law and equity," this does not 
necessarily exclude those which may involve the exercise of juris- 
diction in référence to the proof of wills (page 497, 109 U. S., page 
334, 3 Sup. et., and page 1010, 27 L. Ed.) ; and (3) that the tenus 
"law" and "equity" do not restrict the jurisdiction of the fédéral 
courts to the rights and remédies which were employed and recog- 
nized in courts of law and equity when the national judicial System 
was adopted, but that they also embrace ail rights and remédies 
newly created by the statutes of the states which may be adminis- 
tered according to the nature of the case in the courts of the United 
States (Id.). 

In Byers v. McAuley, 149 U. S. 608, 610, 620, 621, 13 Sup. Ct. 906, 
37 L. Ed. 867, a distributee of an estate, who was a citizen of an- 
other State, brought a bill in the fédéral court in Pennsylvania to 
avoid a will which had been probated there, and to recover his share 
of the property of the estate while it was yet in process of admin- 
istration in the orphans' court; and obtained a decree that the writ- 
ing which had been allowed as a wiU in that court was not a will, 
but was a mère déclaration of trust, and that he was entitled to a 
certain share of the estate; and the suprême court sustained the 
jurisdiction and the decree so far as it determined the rights of 
citizens of différent states. 

In Brodhead v. Shoemaker (C. C.) 44 Fed. 518, 522, 11 L. R. A. 
567, the contest of a will was first heard ou pleadings in the court 
of ordinary, then appealed to the superior court of Floyd county, 
Ga., where it was tried according to the practice at common law 
under the statutes of that state. Thereupon it was removed to the 
fédéral court, and Judges Pardee and Newman held that it was an 
action at law, and removable under the act of 1887-88. 

In Richardson v. Green, 9 0. C. A. 565, 61 Fed. 423, 429, 435, an 
original suit was brought in the fédéral court in Oregon to avoid a 
wiU and the decree of the probate court allowing it on the ground 
that it was forged. There was a statute of the state of Oregon which 
permitted the maintenance of such a suit in its state courts of gen- 
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eral jurisdiction:. The circuit court of apj)eals of thç îsinth circuit 
held tliat it was a suit in equity, aiid that tlie fédéral court had juris- 
diction. Judge McKeana, now Mr. Justice McKenna of tlie su- 
prême court, said: 

"The nature of thls suit is not precisely deflned, but, It Is certainly inter 
partes, and seems to be within the doctrine declared in. EHis v. Davis. 109 
tr. S. 496, 497, 3'Sup. Ot. 327, 27 L. Ed. 100(5. Tliis 'remedy existiug ia tlie 
Oregon courts, it may be exereised by the United States court." 

In^ Everliart v. Everhart (0. O.) 34 Ped. 82, 85, iu a similar case, 
Judge Hill rendered a like décision. 

In tliis State of the law the court below was riglit in maintaining 
the removal of this eafee, and for the f oUowing reasons : (1) Because 
upon the death of Molen, Mary E. Franz, a citizen of Ohio, liis sole 
heir, became entitled to his property, whieh was of greater value 
than |2,000, and, under the constitution and the acts of congress, 
had the right to maintain a suit in equity in the fédéral court against 
Adèle Wahl, a citizen of Arkansas, to recover tlris property, and to 
enjoin the use of any fraudulent will to créa te a cloud upon the 
title of the real estate included within it, and no state législation 
could curtail or destroy the jurisdiction of that court to hear and 
décide for itself every issue between thèse citizens which was de- 
terminative of their rights to this property. (2) Because the larger 
portion of the property devised by the will was real estate, and 
after its probate the fédéral court sitting in equity had plenary ju- 
risdiction, derived from the court of chancery in England, to enter- 
tain a suit in equity to avoid the devise of the real estate for forgery, 
fraud, or undue influence, and, upon the trial of the issue which it 
was empowered to frame and submit to a jury, to set aside the wîll, 
and render futile the decree of probate. And (3) because the stat- 
utes of Arkansas gave to the contestant of a will the right to insti- 
tute in its courts of gênerai jurisdiction, and thçre to try de novo, a 
suit involving the question of the validity of the will aîter its pro- 
bate; and under thèse statutes the fédéral court had like jurisdic- 
tion of ail suits involving the requisite amount between citizens of 
différent states. 

1. When the owner of property dies, his estate is immediately im- 
pressed with a trust for the benefit of his creditors, heirs, and lega- 
tees. The court of chancery of England and the courts of equity 
of the United States hâve plenary jurisdiction, at the suit of any 
proper creditor, heir, or legatee, to enforce this trust against any 
occupants, executors, administrators, or parties into whose control 
any part of the estate may corne. 1 Story, Eq. Jur. § 532, etc. ; At- 
torney General v. Cornthwaite, 2 Cox, Ch. 44; Comstock v. Ilerron, 
6 U. S. App. 626, 627, 5 C. 0. A. 266, 55 Ped. 803; Hagan v. Walker, 
14 How. 29, 14 L. Ed. 312; Adams, Eq. 257; Green's Adm'x v. 
Creighton, 23 How. 90, 93, 16 L. Ed. 419; Borer v. Chapman, 119 U. 
S. 587, 598, 599, 7 Sup. Ct. 342, 30 L. Ed. 532. In suits between 
citizens of différent states to enforce this trust this jurisdiction vests 
in the fédéral courts, and, while statutes of the varions states may 
provide for the appointment of administrators, the allô wance of 
clairas and the probate of wills as muniments of title and as prima 
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facie évidence of tlieir validity in their courts, they can make no valid 
provisions wliich will deprive the national courts of tke right or 
the duty to détermine for themselves, independently of thèse provi- 
sions, every issue which involves the rights of citizens of différent 
States to the property of the décèdent, when thèse rights are drawn 
in question in proper suits brought in apt time. 

In Green's Adm'x v. Creighton, 23 How. 90, 93, 16 L. Ed. 419,— 
a suit against a legatee by a créditer whose claim was barred under 
the statutes of the state by his failure to présent it to commission- 
ers, — ^Mr. Justice Campbell said, in delivering the opinion of the su- 
prême court: "In the court of chancery, executors and administra- 
tors are considered as trustées, and that court exercises original ju- 
risdiction over them in favor of creditors, legatees, and heirs in réf- 
érence to the proper exécution of their trust;" and the suit was 
maintained, notwithstanding the bar of the statutes of the state. 

In Borer v. Chapman, 119 U. S. 587, 598, 599, 7 Sup. Ct. 348, 30 
L. Ed. 537, — another suit against a legatee by a creditor of New 
York whose claim was barred by the laws of California, where the 
estate had been administered, through the failure of the creditor to 
présent his claim within the time flxed by those laws, — Mr. Justice 
Matthews, delivering the opinion of the suprême court, and speak- 
ing of the jurisdiction of the fédéral courts over suits in equity to 
administer estâtes of décadents, said: "As a part of the ancient 
and original jurisdiction of courts of equity it vested, by the con- 
stitution of the United States and the laws of congres» in pursu- 
ance thereof, in the fédéral courts, to be administei'ed by the cir- 
cuit courts in controversies arising between citizens of différent 
States. It is the familiar and well-settled doctrine of this court 
that this jurisdiction is independent of that (;onferred by the states 
upon their own courts, and cannot be affected by any législation 
except that of the United States;" and the suit was maintained, 
and a. decree for the eomplainant sustained over the objection that 
his claim was barred under the administration statutes of Cali- 
fornia. 

Immediately after the death of Molen, then, this was the situa- 
tion: Adèle Wahl, a citizen of Arkansas, the devisee in the fraud- 
ulent will, was in the possession of the property of the décèdent 
and of a fraudulent instrument under which she intended to acquire 
the title to it. Mary E. Franz, a citizen of Ohio, was the sole heir 
of the deceased, and had the right to ail his property, and that 
property was held in trust for her by Adèle Wahl, who was in pos- 
session of it. Under the constitution and the acts of congress she 
had the right to maintain a suit in equity in the fédéral court in 
Arkansas against Adèle Wahl to enforce that trust, and to hâve 
every claim of the latter under the fraudulent will or otherwise, 
and every issue involving her right to that property, tried and de- 
termined in that court. She also had the right to maintain a suit 
in equity in that court to restrain Adèle Wahl from imposing the 
threatened clotid of that fraudulent will upon the title to the real 
estate of which Molen died seised, and to compel a snrrender and 
cancellation of the instrument, and in this suit she had the right 
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to: hâve the question of the fraudaient character of the -will tried 
in the fédéral court. Could the ' législature of Arkansas destroy 
thèse: rights? Could the statutes of that state, by providing that 
this fraudaient will should be presented to, contested, and allowed, 
with or without notice, in its probate court, or iû any of its other 
courts, and that, if there establisbed, its validity should never be 
questioned elséwhere, deprive this citizen of Ohio of the right grant- 
ed to her by the constitution aiid laws of the United States to trj- 
in the fédéral court the ônly issue involving her right to her prop- 
erty, — the issue ^hether or not this will wâs procured by fraud and 
undue influence? Could the statutes of Arkansas provide that a 
fraudaient deed should be iwe^ehted to the registër of deeds, or to 
any of its courts, and, if theré allowed, deprive the citizens of other 
States of the right to contest ite validity in a fédéral court as 
againSt the citizens of Arkansas 'When its validity wais determina- 
tive of their rights ôf prdperty in that state? Thèse questions are 
susceptible of but one answer. ■ The proposition that no state lég- 
islation can destroy or impair thè right of citizens of différent states 
to maintain their suîts for and to try their issues involving rights 
of property in the fédéral courts is fundamental in the jurispru- 
dence df the United States, and it is nowhere afflrmed more deci- 
siveli? or illustrated more copîously than in the suits in the fédéral 
courts by creditors and distribntees for their shares of the estâtes 
of decedents. The statutes of the varions states commonly pro- 
vide that claims against the estâtes of decedents shall be presented 
to their probate courts, or surrogate courts, or orphans' courts, or 
to commissioners within a certain time after a published notice, 
and that^ if disallowed by them, or if not presented within the time 
flxed, thèy shall be barréd;_ that wills shall be presented for pro- 
bate, and that ail persons who fail to contest them in thèse courts 
shall be estopped to question theii' validity; that administrators' 
and executors' accounts shall be allowed by thèse courts, and that 
their allowances shall be conclusiVie upon ail the world. But cred- 
itors, hoirs, and legatees who are citizens of other states are not 
deprived of their right to maintain and try their suits in the fédéral 
courts against administrators, èxècutors, and ail other parties who 
are citizens of the state of the décèdent, to détermine their rights 
in the property of the estate; nor are tbey barred of their original 
rights to maintain and to try thèse suits in the fédéral courts by 
their failure tb présent their claims to the state courts, as provided 
by the administration statutes of the states. Suydam v. Broadnax, 
14 Pet. 67, 74, 10 L. Ed. 357; Bank t. Vaiden, 18 How. 503, 507, 15 
L. Ed. 472; Borer v. Chapman, 119 U. S. 587, 588, 589, 7 Sup. Ct. 
342, 30 L. Ed. 532; Lawrence v. Nelson, 143 U. S. 215, 224, 12 Sup. 
et. 440, 36 L. Ed. 130; Payne v. Hook, 7 Wall. 42S, 430, 19 L. Ed. 
260; Arrowsmith v. Gleason, 129 U. S. 86, 98, 9 Sup. Ct. 237, 32 L. 
Ed. 630; Johnson v. Waters, 111 U. S. 640, 667, 4 Sup. Ct. 619, 28 
L. Ed. 547; Hayes v. Pratt, 147 U. S. 557, 570, 13 Sup. Ct. 503, 37 
L. Ed. 279; Byers v. McAuley, 149 U. S. 608, 621, 13 Sup. Ct. 906, 
37 L. Ed. 867; Hyde v. Stone, 20 How. 170, 175, 15 L. Ed. 874; Hess 
V. Keynolds, 113 U. S. 73, 76, 5 Sup. Ct. 377, 28 L. Ed. 927. 
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^n Bank v. Vaiden a créditer who had failed to présent bis claim 
against the estate before the probate court, as provided by tbe stat- 
utes of Alabaina, and whose claim was by those statutes barred 
by sucli failure, bronght a bill in equlty against the administrators 
in the fédéral court to enforce the trust in his favor, and to compel 
them to allow and pay his claim, and the suprême court sustained 
the bill, and said : 

"The law of a state llmiting the remédies of its eitizens In its owii courts 
cannot be applied to prevent the eitizens of other states from suing in the 
courts of the United States In that state for tiie. recovery of any property or 
money to whieh they may be legally entitled." 

In Lawrence v. Nelson, 143 U. S. 215, 224, 12 Sup. Ct. 443, 36 L. 
Ed. 134, it was held that a statute of the state of Illinois whieh re- 
quired ail claims against the estate of a deceased person to be filed 
in the county court Avithin two years, or be forever barred, did not 
eut off a claim of a citizen of another state, who failed to present 
his claim within the time, and afterwards sued the administrator 
in the fédéral court, and the suprême court said: 

"The gênerai equity jurisdiction of the circuit court of the United States to 
administer as between eitizens of différent states the assets of deceased per- 
sons within its jurisdiction cannot be defeated or impaired by laws of a state 
undertaking to give jurisdiction to its own courts." 

In Payne v. Hook, 7 Wall. 42-5, 430, 19 L. Ed. 260, one of the dis- 
tributees of the estate of a deceased person brought a suit in equity 
in the fédéral court against the administrator of the estate in Mis- 
souri, who was proceeding to administer the estate in the probate 
court under the laws of that state. Objection was made that the 
suit could not be maintained because the statutes of Missouri pro- 
vided that the probate court should hâve exclusive jurisdiction over 
ail disputes conceming the duties and accounts of administrators. 
But the suprême court sustained the bill, determined the rights of 
the distributees, and declared that no législation of a state could 
oust the jurisdiction of the fédéral court to détermine a controversy 
between eitizens of différent states. 

In Byers v. McAuley, 149 U. S. 608, 610, 620, 621, 13 Sup. Ct. 906. 
37 L. Ed. 867, a distributee of an estate whieh was in process of ad- 
ministration under a pretended will whieh had been probated as 
such before the register in Pennsylvania maintained a suit in equity 
in a fédéral court to avoid the will, and to hâve a détermination of 
his rights to a share in the estate, and obtained a decree that the 
instrument whieh had been probated as a will was not a will, and 
that determined his rights in the distribution of the estate. 

The rational déduction from the décisions that hâve been cited 
and from the principle on whieh they rest is that immediately ux>oii 
the death of Joseph Molen the fédéral court had original jurisdic- 
tion of a civil suit in equity by Mary E. Franz against Adèle Walil 
to enforce the trust impressed upon the estate of the décèdent in 
the latter's hands in favor of the former, and to enjoin the latter 
from using her fraudulent will to cloud the title of the real property 
whieh was the principal part of the estate; that Mary E. Franz had 
the right to tbe trial and détermination of the crucial question 
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whether or not the pretended will was fraudaient in tbat court ; 
that the statutes of Arkansaa could not deprive lier of any of thèse 
rights; that the fédéral court still has that jurisdiction; and that, 
since the suit she has instituted by appeal in the circuit court of 
the state was pending in a court of justice of gênerai jurisdiction, 
is between thèse two parties, involves the same property and the 
same issues, she had the right to its removal. 

2. As a part of the original jurisdiction exercised by courts of 
common law and equity in England to try and décide the question 
whether or not a devise ofreal estate was legally made after the will 
had been probated in the ecclesiastical court, the fédéral court de- 
rived a like jurisdiction to hear and détermine that question after 
the probate of this will in a suit brought for that purpose. It was 
long a disputed question in England, never flnally put at rest until 
decided by a divided court in Allen v. McPherson, 1 H. L. Cas. 191, 
in 1847, whether or not the court of chancery had jurisdiction to 
avoid a will of personal property and the decree allowing it in the 
ecclesiastical court for forgery, fraud, or undue influence. Tlie ju- 
risdiction was repeatedly invoked and repeatedly maintained. Thynn 
V. Thynn, 1 Vern. 296; Segrave v. Kinvan, 1 Beat. 157; Marriot v. 
Marriot, 1 Strange, 166; Èarnesley v. Powel, 1 Ves. Sr. 284. But 
it was finally refused in Allen v. McPherson. Under the English 
law a devise of real estate rested upon diiïerent grounds. Notwith- 
standing the probate of a will of both i)ersonal and real property in 
the ecclesiastical court, the jurisdiction of the court of chancery and 
of courts of law to try the issue whether or not the devise of the 
real estate was procured by fraud or undue influence was always 
conceded. Barnesley v. Powel, 1 Ves. Sr. 283-285. A like jurisdic- 
tion vested in the fédéral court below, and, as the bulk of the prop- 
erty covered by this will was real estate, it had jurisdiction of an 
original suit between thèse parties to set aside this will upon this 
ground. The statutes of Arkansas could not deprive it of this ju- 
risdiction, and, as the suit removed was before a court of justice, 
and for the same purpose, it had jurisdiction of this suit. 

3. If it is conceded, for the sake of argument merely, that the féd- 
éral court had no jurisdiction of an original suit to avoid this fraud- 
ulent will, and to render futile its probate upon the grounds that 
hâve now been considered, it still has jurisdiction of such a suit un- 
der the statutes of Arkansas, which gave the right to maintain it 
in its courts of gênerai jurisdiction. Rights created and remédies 
provided by the statutes of a state to be pursued in its courts may 
be enforced and administered in the fédéral courts, either at law, 
in equity, or in admiralty, as the nature of the new rights and remé- 
dies may require. Darragh v. Manufacturing Co., 78 Fed. 7, 14, 23 
C. C. A. 609, 49 U. S. App. 1; Gaines v. Fuentes. 92 U. S. 10, 20, 23 L. 
Ed. 524; Richardson v. Green, 9 C. C. A. 565, 61 Fed. 423, 429, 435; 
Brodhead v. Shbemaker (C. C.) 44 Fed. 518, 11 L. E. A. 567; In re 
Stutsman Co. (C. C.) 88. Fed. 337, 341; EUis v. Davis, 109 U. S. 485. 
497, 3 Sup. et. 327, 27 L. Ed. 1006; Railway Co. v. Whitton's Adm'r, 
13 Wall. 278, 287, 20 L. Ed. 571; Dennick v. Railroad Co., 103 U. H. 
11, 26 L. Ed. 439; Cummings v. Bank, 101 U. S. 153, 157, 25 L. Ed. 
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903; Trust Co. v. Krumseig, 23 C. C. A. 1, 77 Fed. 32; Ex parte 
McNiel, 13 Wall. 236, 20 L. Ed. 624; In re Broderick's Will, 21 WalL 
503, 520, 22 L. Ed. 599; Holland y. Challen, 110 U. S. 15, 25, 3 Sup. 
et. 495, 28 L. Ed. 52; Frost v. Spitlev, 121 U. S. 552, 557, 7 Sup. Ct. 
1129, 30 L. Ed. 1010; Eeynolds v. Bank, 112 U. S. 405, 5 Sup. Ot. 213, 
28 L. Ed. 733; Chapman v. Brewer, 114 U. S. 158, 170, 171, 5 Sup. Ct. 
799, 29 L. Ed. 83; Gormley v. Clark, 134 U. S. 338, 348, 349, 10 Sup. 
Ct. 554, 33 L. Ed. 909; Bardon v. Improvement Co., 157 C. S. 327, 330, 
15 Sup. Ct. 650, 39 L. Ed. 719; Cowley v. Kailroad Co., 159 U. S. 509, 
583, 16 Sup. Ct. 127, 40 L. Ed. 263; Davis y. GraY, 16 Wall. 203, 221, 
21 L. Ed. 447; Fleitas y. Eichardson, 147 U. S. 538, 13 Sup. Ct. 429, 
37 L. Ed. 272; Lincoln Co. y. Luning, 133 U. S. 529, 531, 10 Sup. Ct. 
363, 33 L. Ed. 760. 

In Darragh y. Manufacturing Ce, 23 C. C. A. 609, 78 Fed. 7, 14, 
the state of Arkansas had enacted a statute whicli gave to a simple 
contract creditor of an insolvent corporation a suit in equity in its 
chancery court to wind up the affairs of such corporation, and to 
distribute its assets witliout the recovery of a judgment or the re- 
turn of an exécution. No such suit could hâve been maintained 
in the fédéral court without this statute. But this court held that, 
inasmuch as that state had created this new right and remedy, and 
had provided for their enforcement in its court of chancery, an 
original suit in equity could be maintained in the fédéral court for 
the same purpose. 

In Ex parte McNiel, 13 Wall. 236, 243, 20 L. Ed. 626, a statute 
of New York had created a right to pilotage in certain cases. This 
right did not exist without the statute. A libel in admiralty was 
flled in the United States district court to enforce this right, and a 
decree for the libelant was rendered. An application was made to 
the suprême court for a writ of prohibition against the enforcement 
of the judgment because the court below had no jurisdiction. The 
suprême court denied the writ, and said: "This principle may be 
laid down as axiomatic in our national jurisprudence : A party for- 
feits nothing by going into a fédéral tribunal." 

In Railway Co. v. Whitton's Adm'r, 13 Wall. 270, 280, 20 L. Ed. 
571, and Dennick v. Eailway Co., 103 U. S. 11, 18, 26 L. Ed. 439, it 
was held that state statutes creating causes of action for négligent 
killing, and providing for actions at law to enforce them in state 
courts, enabled the fédéral courts to take jurisdiction of such ac- 
tions, and to enforce the rights created by the state statutes, al- 
though no such actions could hâve been maintained in the absence 
of those statutes. 

In Cummings v. Bank, 101 U. S. 153, 157, 25 L. Ed. 904, the stat- 
utes of a state had given to property holders the right to enjoin the 
payment of an illégal tax, and in discussing the right of the com- 
plainant to maintain a suit in a national court for the same pur- 
pose the suprême court declared the holding of that court to be 
that, "where a statute of a state created a new right, or provided a 
new remedy, the fédéral courts will enforce that right either on the 
common-law or equity side of its docket, as the nature of the new 
right or the new remedy requires." 
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Thèse décisions, and tliose cited with them which we bave net re- 
viël^ëd, oGncliisively establish 4:he proposition that the meaning of 
the tei-m "suits of a civil nature at common law or in equity," which 
was re-enacted by congress in 1887-1888, is not to be discovered by 
a considération alone of what actions at law or suits in equity might 
hâve been maihtained when the national System of jurisprudence 
was established in 1789. They demonstrate the fact that it is not 
to be restricted to those suits at law and in equity which might then 
hâve been maintained, but that it includes every action at law, and 
every suit in equity which had been aathorized to enforce rights 
created under state laws between 1789 and 1887. The broad inter- 
prétation and libéral construction which had been given to this 
term by the décisions of the suprême court to which référence has 
been made was by a familiar canon of construction adopted and 
conflrmed by congress when it re-enacted the same words without 
change in the act of 1887-1888. When, therefore, the statutes of 
Arkansas gave this défendant in error the right to institute and 
maintain a suit in its courts of gênerai jurisdiction to try the va- 
lidity of this will, and to avoid it and its prôbate on account of 
fraud, undue influence, or illegality, the jurisdiction of the fédéral 
court in that state \^as thereby extended over that suit between 
citizens of différent states. 

It will not do to say that the proceeding hère in hand was sui 
generis, and not a suit. Chief Justice Marshall conclusively an- 
swered that suggestion in Weston v. City Council, 2 Pet. 449, 464, 
7 L. Ed. 486. He said: 

"The term [suit] is cer.talnly a very comprehensive one, and îs understood 
to apply to any proceeding in a court of justice by which an indivldual pursues 
that remedy In a court of justice which the law afCords hlm. The modes of 
proceeding may be varlous, but. If a right is litigated: between the parties in 
a court of justice, the proceeding by which the décision of the court iB sought 
is a suit." 

When this case was pending in the circuit court of the state, the 
défendant in error was pursuing the remedy in that court of jus- 
tice which the law afforded her. A right was being litigated in a 
court of justice between two, ahd only two, opposing parties, and 
the case was, therefore, a suit and a suit of a civil nature. 

To the suggestion that it is neither a suit at common law nor in 
equity, the answer is that it is'both. It is a suit of which a court 
of law and a court of equity hâve concurrent jurisdiction. The stat- 
ute which authorizes it déclares that the issues it involves may be 
joined and tried de novo according to the course and practice of the 
common law, and that the judgmént it prescribes may be rendered 
by a court of law. It is accordingly an action at law. The same 
statu te pro vides that the same issues may be framed and tried in 
an original suit in the court of chancery in case the complainant is 
a nonresident, and has not appeared, or been served with process, 
in the circuit court. Moreover, this suit has the essential attributes 
of a suit in equity. The enforcement of trusts, the undoing of 
frauds, the removal of void instruments, and the record of them 
from the title to real estate which they cloud are well-known heads 
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of equity jurisprudence. This is a suit to enforce the trust im- 
pressed upon the estate of Molen at his death. It is a suit to undo 
tlie fraud perpetrated by the procurement of his will by undue ia- 
fiuence. It is a suit to remove the cloud which has been imposed 
upon the title to the real estate of which he died seised by a void 
and fraudulent will. It has every essential attribute of, and it is, 
a suit in equity. Hayden v. Thompson, 71 Fed. 60, 62-64, 17 C. 
C. A. 592, 594, 595, 36 U. S. App. 361, 367, 368; Gaines v. Fuentes, 
92 U. S. 31, 23 L. Ed. 524. 

Nor is the argument persuasive that this was not a suit at com- 
mon law or in equity, and that the jurisdiction of the fédéral court 
over it was withheld or restricted by the fact that under the Ar- 
kansas statute it was to be instituted in the state court of gênerai 
jurisdiction by appeal, and not by the issue and service of original 
process. This contention sticks in the bark, and sacrifices sub- 
stance to form, verity to technicality. This suit in the state circuit 
court would hâve been the same that it now is, in substance and 
in légal effect, if the statute of Arkansas had authorized its com- 
mencement in that court, and it had been brought there by original 
process after the establishment of the pretended will in the probate 
court. The nature and character of a suit or proceeding are to be 
determined by its essential attributes, not by the forms or means of 
its institution. Thèse attributes are the court in which it is pend- 
ing, the parties, the issues, the object of the suit, and the relief 
that may be rendered. The court in which the suit would hâve 
been pending, the parties to it, the purpose of the suit, the issues 
in it, and the relief that could hâve been granted, every essential 
attribute of it, would hâve been the same if it had been commenced 
in the circuit court of the state by original process that they now 
are, although it was instituted by appeal. The original jurisdic- 
tion of the fédéral court over it could not be restricted, withheld, 
or determined by the mère mode by which it was commenced. 
Where a statute of a state authorizes a suit of a civil nature at 
common law or in equity of a nature of which a fédéral court may 
take jurisdiction to be instituted in its courts of gênerai jurisdic- 
tion by appeal, certiorari, notice, or other proceeding, the jurisdic- 
tion of the fédéral court attaches; and a like suit between citizens 
of différent states may be instituted in that court by original pro- 
cess, and maintained there. Boom Co. v. Patterson, 98 U. S. 403, 
406, 407, 25 L. Ed. 206; Upshur Co. v. Eich, 135 U. S. 467, 474, 475, 
10 Sup. et. 651, 34 L. Ed. 196; Chicot Co. v. Sherwood, 148 U. S. 
529, 533, 13 Sup. Ci 695, 37 L. Ed. 546; Hess v. Reynolds, 113 U. 
S. 73, 76, 5 8up. Ct. 377, 28 L. Ed. 927; Brodhead v. Shoemaker 
(C. C.) 44 Fed. 518, 522, 11 L. E. A. 567; In re Stutsman Co. (C. C.) 
88 Fed. 337, 340; In re Foley (C. C.) 76 Fed. 390. 

In Boom Co. v. Patterson, 98 U. S. 403, 407, 25 L. Ed. 206, the 
statutes of Minnesota provided for the exercise of the power of 
eminent domain by a proceeding in which the boom company flled 
a pétition in th( state court for the appointment of commissioners 
to assess the value of the land taken, upon évidence produced be- 
fore them, and that the landowner might appeal from the award of 



704 100 FEDERAL REPORTER. 

the commissioners to the state court of gênerai jurisdiction, and 
there hâve a trial de novo of the issue relative to the value of bis 
land. The suprême court -held that: 

"The proeeeding la thé présent case before the commissioners appointer! to 
appraise the land was In the nature of an Inquest to ascertain its value, and 
not a suit at law In the ordinary sensé of that. term. But, when It was trans- 
ferred to the district court by appeal from the award of the commissioners, 
It topk under the statute of the state the form of a suit at law, and was 
thenceforth subject to tïie ordinary rules Incident to It." (Fage 406, 98 U. S., 
and page 208, 25 L. Ed.) 

It an^wered the argument that the fédéral court had no juris- 
diction of the suit because it was instituted in the state district 
court by an appeal from the commissioners and not by original 
process in thèse apt and décisive words: 

"The case would hâve been in no essential partiçulars différent had the state 
authorized the Company by statute to appropriate the particular property in 
question and the owners to bring a suit against the company in the courts of 
the state." (Page 407, 98 U. S., and page 208, 25 L. Ed.) 

This remark is equally true of the suit at bar. That there is no 
misdonception hère of the scope and effect of the holding of the su- 
prême court in Boom Co. v. Patterson will appear from an attentive 
reading of its later décisions in Hess v. Reynolds, 113 U. S. 73, 76, 
5 Sup. et. 377, 28 L. Ed. 927; Upshur Co. v. Eich, 135 U. S., at 
pages 474r-476, 10 Sup. Ct. 653, 34 L. Ed. 199, where the décision 
in Boom Co. v. Patterson is reviewed and afûrmed; and Chicot Co. 
v. Sherwood, 148 U. S. 529, 533, 13 Sup. Ct. 695, 37 L. Ed. 546. In 
the last case a statute of Arkansas provided that ail claims against 
counties in that state should be presented to the county court of the 
county for allowance or rejection; that any claimant might appeal 
from the judgment of the county court ta the state circuit court, and 
there hâve a trial de novo; but that suits against the county could 
be commenced and maintained in no other way. The suprême court 
expressly held that the right to maintain the revisory trial in the 
state court of gênerai jurisdiction was suflficient in itself to warrant 
the maintenance of a like suit by original process in the fédéral court. 
Thèse authorities, and those cited with them which hâve not been re- 
viewed, are décisive of the proposition that under the statute of Ar- 
kansas,: which allows the institution of this suit by appeal, the fédéral 
court has jurisdiction of a suit brought by original process in that 
court for like relief; and, since it has jurisdiction of such an original 
suit, it has jurisdiction of this suit by its removal from the state 
court. 

The déductions which should be drawn from the authorities in this 
eountry om the subjects M'hich hâve been under considération are 
thèse: The fédéral courts, as a part of their original jurisdiction, de- 
rived from thè coUrt of chancery in England, hâve jurisdiction as be- 
tween eitizens of différent states to détermine their rights to the prop- 
erty of deceased persons in process of administration, to avoid fraud- 
ulent deéds, wills, and other instruments which threaten to cloud the 
titlé to the real estate of such estâtes, and to deprive the owners of 
their property. No state législation can destroy or impair this juris- 
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diction, or deprive citizens of différent states of their right to try in 
the fédéral courts, in a proper suit, brought in apt time, every i^sue in- 
volving tlieir right to a cliarge upon or a share in the property oî the 
deceased person, whether that issue in volves the validity of a deed, a 
mortgage, or a will. Fédéral courts hâve no jurisdiction of a proceed- 
ing to prove a will, or to appoint administrators of estâtes, or to allow 
claims against estâtes as such, in the absence of a suit at law or in 
equity in a court of justice between citizens of différent states involv- 
ing their rights of property. The statutes of the various states may 
lawfully provide for the proof of wUis, the allowance of claims, and 
the appointment of administrators, and under thèse statutes wills 
may be established as muniments of title, and may become prima 
facie évidence of their validity, claims may be allowed and rejected, 
and administration of estâtes may proceed; but no state législation 
regarding the administration of estâtes, and no administration under 
such législation, can deprive the citizens of différent states of their 
right to a trial de novo, and an independent décision by a fédéral 
court of every issue which involves their right to a claim upon or 
interest in the property of the estâtes administered in a proper suit 
involving the requisite amount, and instituted in apt time, whether 
the issue it présents involves the validity of a will, of a debt, or of a 
claim of heirship. Where the statutes of a state create the right to 
institute in its courts of gênerai jurisdiction, either by appeal or by 
original process, and to maintain and try according to the course and 
practice of the common law or according to the practice in equity, 
a suit between opposing parties to avoid a will and the probate there- 
of for fraud, undue influence, or illegality in its making, the fédéral 
court in that state has original jurisdiction of a like suit between citi- 
zens of différent states involving the necessary amount. A suit 
which involves more than |2,000, instituted pursuant to a state stat- 
ute by a citizen of Ohio against a citizen of Arkansas, in a court of 
gênerai jurisdiction of a state, by appeal .from a decree of a probate 
court allowing a will, for the purpose of avoiding the will and its 
probate for fraud and undue influence in procuring it, is a suit of 
which the fédéral court could hâve taken original jurisdiction by 
original process, either as a suit at law or in equity, and is, therefore, 
removable to the fédéral court under the act of 1887-88. Since the 
case was removable, and as there was no substantial error in its trial, 
the judgment below ought to be aflflrmed. 



SCHOOL DIST. OF CITY OF SBDALIA, MO., y. DE WEESE. 
(Circuit Court, C. D. Missouri, W. D. March 22, 1900.) 

CoBPonATiONS— Notice— Knowledge op Opficer. 

A bank is not cliargeable witli notice of the misappropriation of money 
by its casliier, acting as agent for a third party, in liis individual capacity, 
altliougli tlie casliier was in fact sole manager of tlie bank, and tlie money 
was, in the first instance, deposited to its crédit with a correspondent, 
when it was immediately transferred on the books to the crédit of the 
eashier, and checked ont by him; nor is it liable to the principal for such 
money, when it realized no benefit therefrom. 

100 F.— 45 
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8. Limitation— AccRUAi, OF Caubb of. Action— Fraud or CoucEAtiMBiNT. 

IJnder Rev. St. Mo. 188^> § 6799, whlch provides that limitation shall 
not nm against an action So long as Its commencement Is prevented by. 
fraud, concealment, or other improper act, the act whlch wlll prevent the 
statute from running must be that of the défendant; and the fact that 
a plalntlff Is Ignorant of faets necessary to enable hlm to bring a suit, 
tbrough the fraud or concealment o£ one for whose acts the défendant is 
not responsible, will not avail to defeat a plea of limitation. 

8. Sahb — liACHBJs OF Plainïiff. 

The caShler of a bank, as agent fbr a school district, sold its ref uhding 
bonds, and took up its old bonds, but, Instëad of surrendering them to 
the district, resold them, and eonverted the proceeds to his own use; tell- 
Ing the directors of the district from time to tlme that he: had been un- 
able to procure the old bonds. The directors knew by whom such bonds 
had prevlously been owned, but made no inqulry from such person, and 
did not leart the facts nntil somè three years afterwards, ànd after the 
f allure of the bank; and, nearly six years after the conversion of the 
: bonds by the agent, they brought. suit; against the receiver to charge the 
bank wlth liabuity theref or. Helè, that their f allure tp sooner learn of 
the facts was not chargeablé to any fault of the bârik, but to their own 
négligence, 'ànd the Improper coMuct of the cashier as their agent, and 
that limitation commenced to run In favor of the bank and Its receiver 
from tjje date of the conversion. 

4. EviDKNOK-- Admission by Rbceivûr— Admissibilitt aqainst Scccbssor. 

Allégations: in a pleading by a, receiver of a national bank against the 
directors, charging them wlth négligence in permitting, the cashier to 
manage the affairs of the bank witjiout supervision, aïe not admissible 
" against the suceessor of suCh tëceiver, in an action against hlm by a 
thlrd party to establish a liabillty of the bank; the subjectrmatter of the 
two sults, as well as the parties,, being différent. i 

This was an action àt law against the défendant, as receiver of à 
natiônall^ankjti) charge the bank wlth liabillty for thé conversion 
by its cashier of bonds of the plalntlff^ 

Charles E. Yeater and John H. Bothwell, for plaintiff. 
"William S. Shirk, for défendant 

PHILIPS, District Judge. This cause has been submitted to the 
court without the intervention of a jury. In 1883 the school dis- 
trict of Sedalia, Mo., issued bonds in the sum of |30,000, to run for 
20 years, redeemable at the option of the City at any time after 5 
years. In 1889 the school district elected to redeem said bonds by 
the issue of funding bonds at a less rate of interest. Thèse fund- 
ing bonds were accordingly executed and issued in due f orm, and 
were placed in the hands of James C. Thompson to sell, and out of 
the proceeds thereof to redeem the old bonds. Thompson made a 
sale of the new bonds, but, instead of redeeming the old bonds with 
the pr6ceeds thereof, he appropriated the proceeds to his own use; 
and, instead of taking up the old bonds and turning them over to 
the treasurer of the school board after he had obtained them by 
purchase from the holders, he resold part of thé bonds to Marshall 
& Go., Eastern capitalists, for whom he was acting as agent in 
lôâiiîng money on real estate and other securities. Thèse sales 
to Marshall & Co. were as follows: ^,000 on May 26, 1893, for 
$5,020.83; |5,000 on June 2, 1893, for |5,025; |3,000 on June 13, 
1893, for #3,028.50; $2,000 on June 27, 1893, for |1,960. Thomp- 
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son dnring the titne of thèse transactions was the active cashier of 
the First National Bank of Sedalia, Mo. The school district, hav- 
ing been compelled to pay thèse old bonds thns acquired by Mar- 
shall & Oo., brought this action against the receiTer of said bank 
to recover the amount thus received by Thompson on said bonds, 
on the theory that the bank received the proceeds with knowledge 
of the fact of Thompson's dereliction, and was guilty of conversion. 
The défendant pleads in défense thereof, first, that the bank was 
not guilty of such conversion; that it did not receive and enjoy the 
proceeds of the resale of said bonds; and that the cause of action, 
if any, is barred by the statute of limitations. 

The court finds from the facts and circumstance» in évidence that 
Thompson acted as the agent of the school board in efîecting the 
sale of the funding bonds and taking up the old bonds. It also 
flnds that, in negotiating and selling the old bonds to Marshall & 
Go., Thompson was acting in his individual capacity, and not as 
cashier of the bank, and that the bank had no knowledge whatever 
of the acts and conduct of Thompson in those transactions, unless 
it can be maintained, as matter of law, that, from the mère fact of 
Thompson at the time being cashier and active managing ofiQcer of 
the bank, his knowledge is to be imputed to the bank. The évi- 
dence shows that, under the direction of Thompson, Marshall & Co. 
remitted the proceeds of the flrst two sales to the Seaboard Na- 
tional Bank of New York, to the crédit of the First National Bank 
of Sedalia, and that thereupon Thompson made an entry on the books 
of the bank showing a charge to said Seaboard National Bank with 
the proceeds of such tailes. In case of the third and fourth sales, 
Thompson drew upon Marshall & Co. therefor, and, by indorsement, 
directed the National Bank of the Republic of St. Louis to place the 
amounts to the crédit of the First National Bank of Sedalia, which 
was done accordingly. And the First National Bank of Sedalia, by 
entry on its books, charged the amounts to the National Bank of 
the Eepublic. Had the transaction ended hère, leaving thèse pro- 
ceeds to the crédit of the First National Bank, there would be tangi- 
ble ground for holding that, the bank having received the proceeds 
thereof without considération, the plaintiiï should recover therefor; 
but the évidence shows, beyond question, that, as soon as the pro- 
ceeds of thèse différent sales were thus passed to the First National 
Bank of Sedalia, Thompson transferred them to his own individual 
account. This fact is clearly established by entries in the books of 
the bank, as also deposit slips and entries made in Thompson's in- 
dividual pass book, put in évidence, from which the inference is 
clear that the crédit received by the First National Bank for the 
proceeds was merely a matter of jugglerj' by Thompson, and passed 
over at once to the use and beneflt of Thompson; and the practical 
resuit of the transactions was that Thompson got the beneflt there- 
of, and not the bank. The bank had no right thereto. It was not 
the transaction of the bank. It paid no considération therefor, and, 
as between it and Thompson, it was not entitled thereto; and, in 
contemplation of law, the transaction had no other légal effect than 
if the bank had coUected the proceeds directly from Marshall & 
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Ço., aa4» on the day H took crédit on its books theijefor, had passed 
the isame over to the crédit p^f Thompson. The only permissible 
theory, as applied to the instance, of this case, upon; iwhich the plain- 
tiff could hoM the bank for the proceeds of the bonds, would be that 
the bank received the same and iningled it with its own property, 
Ihereby enlarging its assets and receiving the beneflt thereof. 
Even if the bank did receive a tenaporary crédit for thèse proceeds 
with its, exchange banks in New York and in St. Louis, it immedi- 
ately accopnted therefor to Thompson, the rightful owner as be- 
tween it and Thompson. So that if the plaintifl were undertaking, 
by bill in equity, to follow the proceeds of thèse funds into the as- 
sets of the bank, it would utterly fail, because the books would 
show, as the other évidence, that the funds were transf erred to the 
individual account of Thompson, who alone got the beneflt thereof. 
The évidence shows that, as to the first block of bonds, the pro- 
ceeds were paid by Thompson to the Continental National Bank 
upoD his individual note to the.bank. This is shown by his own 
cheçk, and the draft bought with it, and the crédit indorsed on the 
baek of his individual note to said Continental National Bank. As 
to the proceeds of the second sale, of $5,025, the évidence dœs not 
show what Thompson did with it. His individual account on the 
books of the bank shows that he drew it out of the bank on his pri- 
vate account. It is true that when Thompson drew for the an<ount 
of the proceeds on Marshall & Co. in favor of the National Bank of 
the Bepublic, which drafts rwere paid to the National Bank of the 
Eepnblie, to the crédit of the First National Bank of Sedalia, the 
exchange account of the First National BaJfe: of Sedalia with the 
National Bank of the Republic was overdrawn. But this condition 
of the account between the two banks was only temporary. It 
vacillated thereafter. But, as already shown, it was not the inten- 
tion of Thompson to turn the proceeds of thèse sales over to the 
First National Bank, but to transf er the crédit thereof in lis own 
favor, which he at once carried out, as shown by the books of the 
bank, s© that every dollar of thèse sales went to the beneflt of 
Thompson. There was nothing whatever on the books of the bank 
when they passed into the hands of the receiver, in 1894, to give 
any notice to the bank, as such, as to the source of the transactions 
between Thompson and Marshall & Co., to afCect the bank with no- 
tice that it was the proceeds of a wrongful conversion by Thomp- 
son of said sehool bonds. The contention of plaintifiE's counsel is 
that the knoWledge which Thompson had should be împuted to the 
bank, because he was the cashier of the bank, and its active man- 
aging oflacer. The rule on this subject, as it exists in this state, is 
very succinctly stated by Judge Black in Bank v. Lovitt, 114 Mo. 
525, 21 8. W. 825, as foUows: 

"It is a gênerai rule that notice of a fact aequired by an agent while trans- 
actlng the business of his principal is notice to the principal, and this rule ap- 
glles to banklng and other corporations as well as to individuals. It is the 
duty of the agent to communlcate to the principal information thus aequired, 
which would attect the rights of the principal, and the presumption Is that the 
agent has performed his duty in this behalf. If he has not, still the principal 
should be chapged with notice of the existence of such lacts thus comlng to 
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the knowledge of the ageat, beeause he sélects bis own agent, and confldes to 
tim the particular business. Story, Ag. S 140. But the reason of the ruie 
ceases when the agent acts for himself, and not his principal, and the rule it- 
self ought not to apply in such a case. Aceordingly it has been held by this 
court that knowledge of an unrecorded deed acquired by oflicers of a corpora- 
tion, while acting for themselves, and not for the corporation, wlll not be im- 
puted to the corporation. Johnston v. Shortridge, 93 Mo. 227, 6 S. W. 64. An 
officer of a banking corporation has a perfect right to transact his own business 
at the bank of whîch he is an officer, and in such a transaction his interest Is 
adverse to the bank, and he represents himself, and not the banli. The law 
is well settled that, when an officer of a corporation is dealing with it in bis 
indlvidual Interest, the corporation is not chargeable with his uncommunicated 
knowledge of the facts derogatory to his title to the property which is the 
subject of the transaction. ïayl. Corp. (2d Ed.) § 210; 1 Wat. Corp. § 125; 
Frenkel v. Husdon, 82 Ala. 158, 2 South. 758; Wickersham v. Zinc Co., 18 Kan. 
481; Barnes v. Gaslight Co., 27 N. J. Eq. 33; Innerarity t. Bank, 139 Mass. 
332, 1 N. E. 282; Eyerman v. Bank, 13 Mo. App. 289; Bank v. Froman (Mo. 
Sup.) 31 "S. W. 769; Bank v. Babbidge (Mass.) 36 N. E. 462; Bank v. Chris- 
topher, 40 N. J. Law, 435." 

See, also, Benton v. Bank, 122 Mo. 339, 26 S. W. 975. 

It would be a far-reaching and dangerous doctrine to establish, 
when the cashier of a bank, acting in his individual capacity, and 
for his own aggrandizement, receives in trust, as the agent of a 
third party, property or money, that beeause he is at the time cash- 
ier and active manager of the bank, and, as a mère matter of book- 
keeping (done, doubtless, to cover up his own fraud), he flrst enters 
the proceeds on the books of the bank, to the bank's crédit, and 
immediately passes the same to his own individual account, and 
forthwith checks the same out to his individual use, the bank should 
be affected with his guilty knowledge, and made to account for tlie 
fruit of his ill-gotten gains, when in point of fact the bank gained 
nothing in the end by the transaction. The bank in such case is 
not acting in privity with the agent of the third party. Thompson 
in thèse whole transactions was acting as the agent of the plaintiff, 
and not as the agent of the bank. 

Even if this conclusion of the court can be successfully chal- 
lenged, why is not the action barred by the statute of limitations? 
The original pétition in this cause was filed on the 20th day of 
January, 1899. The cause of action, if any, against the bank, arose 
on the flrst sale on May 26, 1893; on the second sale on June 2, 
1893; on the third sale on June 13, 1893; and on the last sale on 
June 27, 1893, or a day or two immediately thereafter, — more than 
flve years prior to the institution of this suit. In the flrst pétition 
plaintiff sought to avoid the opération of the statute of limitations 
by the following allégation: 

"And, further, plaintiiî states that it had no knowledge or notice of the 
fraudulent conversion or sale of said bonds by said Thompson as aforesaid, 
and did not discover the same, until after the failure of said bank, in May. 
1894." 

On demurrer to this pétition this allégation was held to be in- 
sufflcient to interrupt the running of the statute of limitations. 
School Dist. V. De Weese (C. C.) 93 Fed. 602. In the final amended 
pétition the plaintiff makes more spécifie allégations in order to 
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Bleet'ttis légal objectionvthe substance of' which is that Thompson 
dbacëaletf tfôrh the school bbard th:e fact of hîs haVtiig réceived and 
cônt^Hé<fi,,^&d bonds, aid t]iat,Tbe'(j^iiàe6f bis;. hî^Ji réputation as a 
manof business and integrity in iîj^ conamunijty, thé bpard relied 
implicitly tipon his statement that he had net yet been able to ob- 
tàin iJoséèsSidn and control of tfie bonds. But the only évidence 
offè'fëÔ)b>y''plâintiffiJ?; Support ofth^ allegatiôiisi; OÙitMde pf the 
conceded good Personal and buainess réputation of Thompson, 
amounts to nothing inore than that on several occasions the treas- 
ùréi' 6f the sèhool board, and pèrhaps other officers of the board, 
inquiréd of pphpihps,on. iî' he hà^d ,yet recçived the biifads, and his 
answer was that he hJad not, and that he ma4e some explanatory 
statëméût as to the dififlculty of =obtaining them;. If it were con- 
cedçd that this; wou|d besufficientto stop the rimnihg of the stat- 
ute ôf lîiQÎtàtiOns in faVor of Thoinpsoil, it certaihly cannot be main- 
tained that this was sufficient to stop it in fâvor of thè bank. It 
must be the concpalmtent or improper conduct, o^ the défendant 
which; ptops thje ruuniiigof the statute of limitations. , Soffman v. 
Pa^ry, 23:;Mo. App. 27,, 28; Wells F, Halpin, 59 Mo. 95; Foley t. 
Jonesy ,53 Moi ; 67. The bank piade no misrepresentation to the 
plaintijÉEiar any. of its ofiQçers respje,cting this naalftei?. It concealed 
nothing, fyQmtbem. i<; was not gifiilty of any iinproper act, wiithin 
themeanipg of section, 6789 oftjiae Missouri Statut,e8. The pétition 
dpes noti charge,, nor.idoes the pro,çf show, any.cpmbination in the 
nature pjfi a conspiraçy between iThpmpson aftd J;jïe bank in thèse 
transa,ctions, so as to bind the bant by the act^ or ktatements of 
Thompsonc On the cop.ti?ary, the whole theory of the pétition, and 
that of thiç;arg«inent oif plaintiff'^ attorneys, is, that the bank re- 
ceived, and appropriated the prpceedsof thèse jbpnds with knowl- 
edge ofnThompson's, ifrftud; and thi^ essential knowledge is sought 
to be fixediuppn the bank (a corporation, a distipct légal, entity) by 
imputing to it Thompson's knowledge. ; ; As already shown, inas- 
much as Thompson, in undertakingto ^eil tlie new and take ,up the 
old bonds, was acting in his individual capacity as, the agent of the 
school boiard, he was ple|,ped under no obligation to çommunicate to 
the bank any inforrqation he reçeiyed respe,ctiug' t-his matter, from 
which thelaisy wpuldjmply notice to the bank, jas the bank was 
not his principal,,,. And a» there is, no évidence that Thompson at 
any time communicated to the ofacers of the bank his knowledge, 
and as thepç wels not pn tbe bookspf entry of tl^e bank, as testiâed 
by Latimer, fojrinep receiver, whois quit^j f amiliar, with the books of 
the bank touching thèse transactions, ,a,nything to hâve put the 
bank on inquiry, the only possible ground upon which the plaintifl: 
could recofer'is that the bank, in flftict, and not Thompson^ was ul- 
timately th^ bëtiéâciary of the prpcééds'of the t)onds. On this the- 
ory, the cause of action in f a vor of the plaintif arose at the time 
the bank made the appropriation. Its mère silence did not stop 
the running (pf éhe statute of limitations, "Ootacealment by silence 
is not enoùgh."M(Wood v.iCarpenter, 101 U. S. 135-143, 25 L. Ed. 
807; Hoffman vJ Parrv, supra. As said by Judge Napton in Smith 
V. Newby, 13 Moi.159: 
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"Our. Statuts does not protect plaintiffs who are ignosant of the facts nec- 
essary to enable them to bring suit, unless that ignorance Is occasionecl by 
some improper conduct on the part of the défendant. If the défendant ab- 
sconds or conceals himselt, or does any other improper act, to prevent the 
commencement of an action, he is not within the protection of the statute. 
If he has not done thèse things, or any of them, he is protected, although, 
as in the présent case, he may hâve been guilty of no lâches. Between two par- 
ties equally innocent, one of whom must sustain a loss, It is not the policy 
of the law to interpose." 

So Judge Wagner, in Wells v. Halpin, 59 Mo. 9S, speaking of this 
statute of limitations, says: . 

"But the twenty-fourth section of the same act provides that if any person, 
by absconding or concealing himself, or by any other improper act, prevent 
the commencement of an action, such action may be commenced within the 
time limited, af ter the commencement of such action shall hâve ceased to 
be so limited. This provision has been seVeral times before this court for 
adjudication, and the construction universally placed upon it is that the stat- 
ute does not protect plaintiffs who are ignorant of the facts necessary to en- 
able them to bring suits, unless that ignorance is oceasioned or brought aboat 
by some improper conduct of the défendant." 

Naturally enough, the sympathies of the court are with the school 
district. But the sympathies of a court must be in subordination 
to the law. The loss of the school district in this matter, aside 
from the malfeasance of Thompson, is attributable to the inexcusa- 
ble négligence of the school board. The évidence in this case shows 
that in 1890, after the issuance of the funding bonds, the old bonds 
were in the hands of one Liggett, represented by one Donaldson, of 
St. Louis, Mo. This fact was brought directly to the knowledge of 
the school board by a suit instituted in the Pettis county circuit 
court by Liggett against the school district to compel the school 
board to exchange the new bonds for ail the old school bonds then 
held by Liggett, in which it was held that the school distr-ict had 
the right to sell the new bonds, and take up the old bonds with 
the proceeds thereof. This litigation ended in January, 1891. The 
évidence further shows that for some tirae thereafter (perhaps a 
year) thèse bonds were in the possession of said Donaldson, in St. 
Louis, as he had some correspondence in regard to them. It was 
therefore within the knowledge of the school board as to who held 
the bonds for two years after the new bonds had been issued and 
sold, and j'et neither the board nor any of its officers ever made any 
inquiry of the holder of the bonds as to whether he yet held them, 
but simply contented themselves with mère acquiescence in Thomp- 
son's statement that he had not yet obtained them, tlirough a pe- 
riod of three years after the bonds should hâve 5>een surrendered 
to them under Thompson's contract of agency. It is a fundamental 
rule respecting thèse statutes of limitation, which are favorcd be- 
«•ause they are statutes of repose, that "a party seeking to avoid 
the bar of the statute on account of fraud must aver and show that 
he used due diligence to detect it; and, if he had the mcans of dis- 
covery in his power, he will be held to havo kriown it. * * * 
There must be reasonable diligence, and the means of knowledge 
are the same thing, in effcct, as the knowiedge itself." Wood v. 
Carpenter, supra. "Whatevcr is notice enough to excite nttentiou. 
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an* pat the party on guard and?èMl for inquiry, is notice of every- 
tWng td which silch inquiry iiiigïït:liâTe Içîl. Wlien a pérson has 
suficfént information to lead him io a fàct, lie shall be deemèd con- 
yeïBant of it." Kennedy v." Greene, 3 Mylne & K. 722. "The pre- 
siloiption is that if a party aft'ected by any fraudulent transaction 
or Éiaiia,genïent miglit, witt ordinaty care and attention, hâve sea- 
soiïàbly defëcted it, he seasonably had' actual knowlédge pf it." 
Ang. Lim. § 187, and note. Neither can a party avail himself of this 
excepîtioa.' to the stàtttté where thé means of discovering the truth 
were within his power, and were not uised. Shelby Go. v. Bragg, 
135 Mo. 300, 36 S. W. 600. Although the school board knew af- 
flrmatively in January, 1891, that Liggett held thqse bonds; that 
DoBialdson^ his représentative, a broker in St. LOùîs, held them 
thefèaftër, àind the presumptibn çf law being that the condition of 
possession once existing continued thereafter to exist, — y et for 
more than three years, until after the appointment of a receiver for 
the bank in May, 1894, the boatd made no inquiry pf Liggett or 
Donaldson; and notwithstanding the dilatory tactics of Thompson 
should hâve not only excited the suspicion of the board of school 
directors, but should hâve exhausted their patience, they sat su- 
pinely by aJid waited uhtil Januàry, 1899, five years and seven 
months after. the actual sale of the bonds by Thompsoh, before tak- 
ing, any, aflBrmative action and exihibiting active diligence. Stat- 
utes of limitation would be of little protection to the beneflciaries in 
this case, whP are really the creditors of the bank, if they can be 
thus easily avoided. • 

iWhile the admission or rejection of certain évidence offered by 
plaiûtiff. on the trial could not affectthe resuit reached by the court, 
as the objection thereto by the défendant was reserved at the trial 
by the court, it will now be considered. To sustain the allégation 
of the pétition to the effect that Thompson, the cashier of the bank, 
practically managed its entire affaira, to the estent of his being its 
active représentative, the plaintifE offered in évidence a paragraph 
from the pétition filed some years ago in this court by Latimer^ the 
then receiver of said First National Bank, in an action against the 
direetors of the bank, charging them with dereliction of duty in 
permitting Thompson to run its business as he saw fit, and to hold 
them responsible for damages resulting from the misapplication of 
its funds^ and in making improper loans, and the like. To this offer 
the défendant objectedon the ground of its ineompetency. There 
is, no question of the correcthess of the gênerai proposition of law 
that a pkading sworn tP by a party may be compétent évidence 
against him :respecting the subject-matter of that litigation, when 
after wa rds drawn in question in another suit between him and a 
third party. It may aiso be conceded that an allégation in the for- 
mer pleading of a party, made upon information and belief, may be 
compétent against him, but of much less probative force than one 
sworn to. But this rule certainly ought to be limited to the in- 
stance whfire the party making such admission in the former plead- 
ing is aiso a party to the subséquent suit wherein the admission is 
introduced against him as inGOOsistent with Mëclaim and attitude 
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in the pending litigation. The suit against the directors was insti- 
tuted by Latimet as the receiver of the bank, who Went out of office 
as receiver perhaps in 1898, whereiipon the défendant herein, De 
Weese, was appointed receiver. Is there binding privity between 
the présent receiver, as a défendant in this action, and Latimer, the 
prior receiver, in that action? The admissions of one person are also 
évidence against another in respect of the privity betwèén them. 
The terni "privity" dénotes mutual or successive relationship to 
some right of property. 1 Greenl. Ev. par. 189. If De Weese, as 
the succeeding receiver of the bank in this action, asserted some 
claim or right in respect of the "rights of property" involvëd in the 
litigation between Latimer and the directors, there woùld be such 
privity in estate as to make the admission of the predecessor in 
ofSce compétent against the successor. But the matter in suit hère 
is entirely ihdependent of the subject-matter of the former litiga- 
tion, and it does not concern any property right involvëd in that 
litigation. It certainly would be carr.ying the rule respecting ad- 
missions in pleading to the furthest extrême, to bind this défend- 
ant in this controversy by the allégations of Latimer, the receiver 
in thé former case. But, admitting the uhsworn statement of 
Latimer in that suit to be admissible in évidence in this, it amounts 
to nothing more than that the directors of the bank were guilty of 
actionable négligence in permitting Thompson to run the bank at 
will without their exercising that supervision which the national 
banking act imposed upon them as a positive duty. It cannot in 
this action be held to affect the bank with notice of the knowledge 
obtained by Thompson in transactions in which he was not acting 
for the bank, but in his individual capacity, for his own aggrandize- 
ment, in which he was but using the bank's books of entry to cover 
up the traces of his fraud ; and especially so when the bank did not 
receive any ultimate benefit from his personal fraudulent transac- 
tion. There never was in this whole transaction between the school 
district and Thompson any prêteuse or claim by the school dis- 
trict that it was dealing with Thompson as cashier of the First 
National Bank of Sedalia. And the attempt of the school board to 
hold the bank responsible for Thompson's embezzlement is alto- 
getheir an afterthought, after it had been compelled to pay to the 
holder of the old school bonds the amount thereof in a litigation 
which ended shortly prior to the institution of this suit. Judgment 
must therefore be for the défendant. 
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irr, :fifiICHAEDSON et aL v. UNITED STATES. 
: • ,, 'jÇirqiit Court, E. D. "\^rginla.. March 14, 1^00.) 

1. NAVioÎABÏid WA*fBi(8— RivfiK Beds^Gi^ant ov Rights to RrPABiAN Owners. 
BîS' a^ataiifte Of Virginia (Acts 1888'-84, c. 254, and amendinents thereto) 
the lii8|>^4r pf oysters of a county. was authorlzed to asslgn to each 
rlpartàn proprietor sUbmerged land iii front of hls land suitable for plant- 
Ing oystCTs" not 'to exceed one-haiî an acre In extent. Assumlng to act 
under sueb làiv, an inspector assigHed to one of plalntlffs, who were rlpa- 
rlan proprletors on the ïork river, à navigable stream, a location con- 
talnlng 30 j acres below low-water mark, and to the other plaintlfE 10 
acres. I In staking offi such a,sslgîmients each of the plalntlffs included 
terrltotySie acres in extent, and'tliey proceeded to plant portions of the 
same #ltlï bysters. In partnership. HeM, that such proceedlngs did not 
veat plaintlffs Tviith guch tltle to the locations clalmed Ijy tliem as to entltle 
them tOirecoyer compensation, froni, the United StateS; for Injury thereto 
and to the oysters planted thereln.resulting from the lawful action of 
the gbvefnméàt In dredglng the' chaî^hel of the rlveir, on the ground that 
sùch injury constitutèd a taklng of private prop.erty for public use. 

8. Samk. '■'■'' ■<■! i . M ■■ ^. :::■''. •/''•■•■ 

Mparlan owners on a navigable streani, the bed of whlch is owned by 
■th^^ifitate focpijbllc pmposes, canMt plaim rights in suiçl; bed^ as. licen- 
sees of the state, oh the ground that they are in possession under color 
of, tltle, ivhen such poSsessltin •W'aS'takeh contrary to the ëibress provi- 
slOii^of thé statutesof the State,' ana against itsdeclareapOlicy. 

3. SAME^lNjtjHti -Incident to iMrtKQTEMENT of Navigatiqn^Oiaims against 

._^^ ,S!tatet holds the tif le tp , the bed.s oî jaavigable streams, wltliln its bound- 

attéâ' in tr^ust for thè'ipubllc foî the jburposes of commercé and navlga- 

' tltfà;- the' àoie ' (i)ntrol oV^r whleh'ts' 'veatéd' by the conétitutlota ■ in' congress; 

andi < 'While the' ' stàte ! may grant ' the ; use of such river ' ibeds to private 

.: i t !0ltlSî^'!liS.; ?Wh. granta are; subject ;tO! ' ithe ohllgatio}! , to ; suffer the conse- 

, , , .quences ilpçiij^n| to tjie/ îwpr^-FÇDaer(t, of navigation, oç sijeh, river under 

,' an àct of; congress, ând daïnaiéfe 'rfiCTilting from tte iiro^écutlon of such 

' Ibï^rb-fementcanriotWreCoVered'ïiirôm the United Stâtés; '" 

^'''Ij. 'li.'teéwisytor plàiûtiffs:'. ■■'""'■■ -'i'' 
'Win; te. Wïiité and'Èdgat Allàti; ^for the United Statéài' 

" SIMdlïTONi Cirteuit Jodge. Il'hiéis an action ferought under the 
provisions <yfehûptef 359; ActS ii887<24 Stat. 505), 'giS^lng to this 
cfirârt co-ordinate juPisdîctlolî''rt'itH the "couTt ôf clâlnaâ iii a specifted 
Akm oif stiits' again^ twe UMted^ States wheri thè anïdûnt claimed 
'does not excéëd f itojOOO "and iéflïofe'tàanfl^OOO. The pétition al- 
lèges that certain lands of the |)éfi%lbtiet8 wère takëtt %y the United 
States for public purposes, and it seeks compensation therefor. 

Findings of Fact. 

(1) The petitioners, A. P. Richardson and G. W. Eichardson, were 
riparian proprietors, each in severalty, of tracts of land contiguous 
to each other on York river, in the state of Virginia, a navigable 
stream. 

(2) On March 4, 1884, the gênerai assembly of Virginia passed an 
act for the préservation of oysters, and to obtain revenue for the 
privilège of taking them within the waters of the commonwealth. 
Chapter 254, Acts 1883-84. The sixth section of this act is at- 
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tached to an appendix hereto. It authorizes the inspecter of oysters 
of the county to assign to each riparian proprietor submergea land 
in front of his land suitable for planting oysters, not to exceed, how- 
ever, one-fourth of his water front. 

(3) On August 27, 1884, at an extra session, the gênerai assembly 
amended this section, limiting the amount of land to be set apart 
and assigned to each riparian proprietor in this proviso: "Pro- 
vided that the said assignment shall not exce«d one-half of an 
acre." Acts 1884, p. 37. On November 29, 1884, the act was still 
further amended by adding thèse words: "And ail other privilèges 
accorded to riparian proprietors under the provisions of the section 
hereby amended are hereby revoked. And the inspectons shall re- 
turn to the riparian owners ail taxes, rents and fées collected under 
the provisions of said section." 

(4) In the year 1885, A. P. Richardson obtained from the inspecter 
of oysters an assignment of a location on his water front, contain- 
ing 3€ acres of land below low-water mark, in York river. The 
application was ma de and was granted pursuant to the statute of 
Virginia approved March 4, 1884. In the same year Gr. W. Rich- 
ardson obtained from the same inspector, pursuant to the provi- 
sions of the s;; me act, an assignment of a location of similar lands 
on his water front of 10 acres. Thèse assignments were in writing. 
They were lost, destrdyed, or mislaid. Their contents were proyed 
by paroi. After obtaining thèse assignments, the two Richardsons 
entered into a co-partnership in the oyster business, using thèse 
lands, or parts of theia, for planting oysters. Each put into the co- 
partnership his assignment without formai transfer thereof. 

(5) The inspector laid off thèse assignments in a very perfunctory 
manner, so that, when A. P. Richardson staked off his assignment, 
his territory covered 216 acres, and, when G. W. Richardson staked 
off his, his territory also covered 216 acres. 

(6) Thèse submerged lands formed an excellent bed for planting 
oysters. They were used by the Richardsons for that purpose, and 
were so in use in 1891, 1892, and 1893. Upon what part of the terri- 
tory the oysters were planted does not distirictly appear. 

(7) In the year 1891, congress having previously thereto made an 
appropriation for the purpose, the officers of the United States pro- 
ceeded to improve the navigation of York river, and to this end 
dredged out the channel of the river, dumping the same on mud 
flats above the lands which the Richardsons had staked out, and on 
a part of which they had planted a number of oysters, and on which 
also they had laid shell piles, used in propagating oysters. 

(8) This dredging in the river stirred up the mud which fllled the 
stream, and, moved by the tide, a quantity of thie mud was de- 
posited within the stakes set out by the petitioriers, with the resuit 
of killing the oysters and destroying the shell pilëé. 

(9) In addition to the^ dredging, the engineers of the trnited 
States constructed a wooden dike, a portion of which was on the 
edge of the territory staked out, its length being a ûiile and up- 
ward. The purpose of this vvas to divert water into the main chan- 
nel of the river, and its effect on the territory staked in by peti- 
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tiop|çrs^ was, to take water from it, and greatly diminisl», if not de- 
siMy;i,Jîl:SjT;^ffisfOr o^^^ plantiftgv i This dike did not actually in- 
va.de the' ;p4H ,of tne territory in whick oysters wçre planted. 

(lO)'Tiie éflPect of ail of this was to destroy the business of peti- 
tioners foç , tbree years, and to kîll a large qnantity of oysters. 
How many were killed cannot be accurately determined from the 
testimony. ; 

. M Conclusions of Law. 

1. The opérations directed by ,ti.e goyernment and conducted by 
its oiHcers were in the la,Tivful exercise of the, powers.conferred on 
coiigi'èss by article 1, § 8, of tïje constitution. South Carolina v. 
G;eof gia, 93 U, S. 4, 28 L. Éd. 782. 

2.' Pétitioners clàim that in so conducting its lawful opérations 
the gQTernmenl; used thein pri>;ate property for public puitposes. If 
this be so, an implied contract arises that for such use the govern- 
meiit will afford just conipensatjon. Û. S. v. Great Falls Mfg. Co., 112 
U. è. , 64p, 5 Sujp. et. 306, 28 L. Ed. 846. 

3. To succèed in this claim, they must assume the burdeu of 
proying, and must pwye, that ijh^ location plaimed by thera to hâve 
b^ëlii',taken is thëir pcivate prôperty. They must show title.. This 
prbof is iaot of such a charaçter as would be sufiiçient to maintain 
an' actiori of trespass. The proceeding is not against the United 
Staitesas ja tort feasor,— a proceeding this court could not enter- 
tain., ... ].' .. , ..... y. . '■ 

4. To tliis end petitioners pro^e the contents of a written docu- 
ment executed bythe inspectorof oysters, who assumes to act un- 
der the aùthority ofthèstateof Virginia, conferred by an act of 
a'ssembly; of March, ISSi. It must appear, therefore» that the state 
of Virginia is the absolute owneç in fee simple of the bed of this 
navigable stream, the York river; that she had clothed her agent, 
the inspector of oysters, "n^ith full power and aùthority to graut a 
licénse of the portioji of this bed claimed by the petitioners; that 
in thé exercise of this aùthority he had pursued it according to the 
terms in which it was granted to him; that the petitioners, on their 
part, had fuifllled ail the conditions to be performed by them. 

5. The court will take judicial cognizance of the title of the state 
of Virginia in thé bed of this navigable stream. A. discussion of it 
is unnecèssary, in the view taken of this case. The inspector of 
oysters, in 1885, professing to act under the aùthority of the act of 
1884, assigned to one of the petitioners 30 acres -of the river bed, 
and to the other 10 acres. Assumlng, for the sake of argument, that 
when. he assumed to act urider the aqt of March, 1884, he intended 
to act as well under eacli àmendment thereof, we flnd that by the 
amendmeot^ iof August, 1884, the inspector of oysters was expressly 
limited in aiithotity to granting but one-half acre of the river bed 
to a riparian prQprietor. His action^ therefore, had no aùthority 
in iaw, and wasnull and void. 

6. The petitioners, to fortify their title, set up à claim for pos- 
session under color of title. They had set their stakes so as to em- 
brace a tejcritory for each of them of 216: acres of river bed, and 
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now claim a license for that territory. It will be observed that 
this is a claim for a license, — an incorporeal hereditament. Oan a 
title to such an interest be acquired by possession under color of 
title? It will also be observed that the title to thèse lands is ad- 
mitted to be in the state of Virginia, Can possession under color of 
title ripen into title, unless it be tirst shown that title bas passed 
out of the state by grants? This position is inconsistent with the 
claim set up in the pétition. That is based wholly on the license 
of the oyster inspecter under the act of 1884, claiming, the one, 30 
acres; the other, 10 acres. Under the act they are required to 
stake out the land assigned to them by the oyster inspector, and 
they professed to hâve done so. As a resuit each claims 216 acres. 
This would be a fraud the law could not countenance. Again, the 
declared policy of the state of Virginia — a policy emphasized by 
the same act under which the petitioners claim to hâve acted, and 
to whose authority they now appeal — is that in the use of sub- 
merged lands for oyster purposes by riparian proprietors no one of 
them can use more than half an acre of the lands on his water 
front. Can the petitioners, in the face of this statute, so in évi- 
dence, corne into this court, and put the United States in their 
place, and ask just compensation for lands held, used, and occu- 
pied by them unlawfully? 

7. With regard to the oysters and oyster plant which were in- 
jured by the results of the dredging opération: The injury was 
caused, not by any invasion of the territory on which the oysters 
were planted. or where the oyster plant was situated. The dredg- 
ing of the river above this locality stirred the mud, and, as an 
incidental resuit thereof, the injury was efîected. When private 
property is taken for publie use, the government must make com- 
pensation, and it is not necessary to the taking that the property 
be actually converted to the public use. It is enough if its value 
be destroyed, or permanently injured. Pumpelly v. Canal Oo., 13 
Wall. IW), 2 L. Ed. 557. But in such case the injury must be di- 
rect, and not consequential. Zimmerman v. Canal Co., 1 Watts & 
S. 346. Especially is this the law with regard to property on nav- 
igable streams. It is true that the beds of navigable streams are 
the property of the state. And it is also true that the state can 
grant the use of such beds to private citizens. Knight v. Associa- 
tion, 142 U. S. 183, 12 Sup. Ct. 258, 35 L. Ed. 974; Gould, Waters, 
§ 34, and cases quoted. But the state holds thèse beds in trust for 
the public for the purposes of commerce and navigation, and sub- 
ject to thèse purposes; and the constitution bas given congress 
sole control over navigation and commerce. So the persons who 
hold under the state are aiïected with the same trusts. Therefore 
riparian ownership on navigable wàters is subject to the obliga- 
tion to suflfer the conséquences of the improvement of the naviga- 
tion under an act of congress passed in the exercise of the domi- 
nant right of the government in that regard, and damages resulting 
from the prosecution of such an improvement cannot be recov- 
ered in the court of claims. Gibson v. U. S., 166 U. S. 269, 17 Sup. 
Ct. 578, 21 L. Ed. 996. Acts done in the proper exercise of govern- 
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mental pow#r,s, and not direct^y ejjcroaching upon private prop- 
erty, *lthc|Ug^, tbeir consequencfi^ pay impajr its use, are not a 
taJii||g witirinf tbe meaning ,of th^iconstitutional provision whiph 
forbids the takiiig of such propepty for public use without just 
compensation therefor. Ti*anspoj^ation Go. v. City of, Chicago, 99 
TJ. S. 635, 25 L. Ed. 836., 

8. The verdict will be for the défendant, and iudgment will be 
entered accordingly. : , 



KOBINSON et al. v.: BBt/T et al. 

(Circuit OoiiTt of Appëals, Ejghth Circuit. Mareh 12. 1900.) 

No. 1,320. 

Fbdbbal' Courts— FoLLOWtNG State ttaoïsïONs— CoNSTBtJcTtON Of Statctbs 
OF Indian Tebritort. ' ■ :> ^ ; < 

Tlie construction givenby ttie suprême court of Arlîansas to tie stat- 
utes of that state, Whlch hare Ijeen adopted and put In force in tlie In- 
diân Tërritory by act of congress, Will be foUowed by the fédéral courts. 

In Errop to the United States Court of Appeals in the Indian Tër- 
ritory. i,.;:-. ,i: ■ S' ■■ ,. ■ '.|:, , 

John C. Belt, a merchant residing and dolng business in the Indian Terri- 
tory, executed a deed:of assignment conveying ail hisproperty to C. M. King, 
a&asslgnee, for the beneflt of. his credltors^, After the exécution of the deed 
of assignment, J. M, Robinson & C6., ihe plaintiffs in errer, suéd ont an at- 
tachment agaihst the assignor, and attachfed the assigned propêrty. King, 
the assignée In the ûeéd, aûd the dèfeildàntin' error hère, flled an interplea, 
claiming the propêrty under the deed of assignaient;: The interplea was tried 
toa Jury in the/Ûnited States court for ;theNoi;^era district of the Indian Tër- 
ritory, who retume^ï a verdict for the, ii^tèrpleàder; and from the judgment 
nppn the verdict"th:e piaintiîts in error appekled to the United States court of 
appeal^ in the Indian 'Tei*l tory, which afflrtnea the judgment of the lower court, 
and thereupdh they sued out this writ df errpr.i i 

William T. Hutchihgë, for plaintiffs in error. 

Before tîAUbWELJL, SÀNBORjST, and THAYER, Circuit Judges. 

,CAIJ)WEÏ4t, Circuit 5j:udge, after stating the case as above, de- 
livered thè opinion of the court. , 

Évery question raised by the assigpments of errpr in, this case 
has been detennined by the judgmfent of this court vs^hen it was pre- 
yiosusly hère (Bel,t v. Robinson, 63 l'ed, S H C. C, A. 39, 27 U. S. 
App. 273), and by tbe judgment qf the, suprême court of Arkansas 
iîi, the case' otJS^t(g,v.t)ry:Goods.Co.j ^ Àvk. 1, 28 S. W. 514, where 
the Yalidi.ty,,,of,, the sànie deed of 'tJ^us^, was in issue.; The act of 
congress iadoj)jt!e4;and put in force, in the Indian Tërritory the Ar- 
kansas stp,tqtes,,,inelndijig ti^e/StatiUteipin the sujbjeçt of assign- 
i^nts for theibepht,9?/iÇj^<?itpr^,^^ndi^ei^ye J^^ Md that 

itw?L8 tli^ dfl^ty- p]E,.^tLis fioaçt; a,nà ijhe jCjètWi^t^ in jtheî^^ian Tërritory 
ta follpw tï^éi;ft9ft«truqtipn.;;given tp ,thoW, stat^tes^^b^ the suprême 
coflri pfi^rjf^fl^p. Sangi^p V, Flo5^, i'C..Oi,'iÀv56',,A8J'ed. 152, 4 Ûj. 
^, App, 3|î;*;App«l9^;yvBrady, 1,0, 0.;À.,^^9, 49 Fed,,401, 4,U. S. 
App. 2Ô9|i;, .^e! assîgnmentS; of erçpr npt/covjçred Jby th^ opinions 
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in the cases referred to hâve not«the least merit, and, on the au- 
thority of those cases, the judgments of the United States court of 
appeals in the Indian Territoiy and of the United States court for 
the Northern district of the Indian Territory are each aflfirmed. 



HUBBARD V. MUTUAL RESERVE FUND LIFE ASS'N. 

(Circuit Court of Appeals, First Circuit March 29, 1900.) 

No. 290, 

L Life Insurance— Construction of PoiiioT— Wahrantt of Statembnts ih 
Application. 

Where an application for Ufe Insurance recites that the answers and 
statements In tlils application "are warranted to be full, complète, and 
true," and that. If they are not so, the policy issued thereon "shall be null 
and void," and aiso stipulâtes that the answers whlch It contalns are parts 
of the policy, the policy and the application together constitute the written 
agreement of Insurance, and both the Insured and the beneficiary under 
the policy are bound by the warranty of the answers and statements In 
the application, although some of the questions and answers are of such 
a character as to preclude the Idea that the parties Intended to make them 
the subject of warranty. 

9. Same — Consthuction of Particular Questions. 

The question in an application for life Insurance, as to how long slnce 
the applieant consulted or was attended by a physlclan, refers to a con- 
sultation about some substantial injury or aliment, and not conceming a 
slight and temporary Indisposition. 

8. Samb — Trdth of Answers a Question for Jurt. 

Where the question, "Has the applieant ever had any iUness, local dls- 
ease, Injury, mental or nervous disease or infirmlty?" Is answered in the 
négative, in an application for life Insurance, and, in an action upon the 
poUcy, there is évidence that each of several physiclans pronounced the 
applieant to hâve had a spécifie malady, which the others did not discover, 
the plaintiffi is entitled to go to the jury upon the Issue that each was 
mlstaken, and that no malady existed. 

4 Same. 

The question, "How long since you consulted or were attended by a 
physician?" was answered hf an applieant for life Insurance, "Not sirice 
childhood," and because of such answer no answer was recorded to the 
question, "For what disease or aàlment?" In an action upon the policy, 
the évidence showed that vrtthln five years precedlng the application the 
applieant complained to a physician of having suflfered from priàpiàm for 
a number of years, and that he was treated for such supposed dlfflculty 
contlnuously for over six months, when he was sent to another physician, 
who pronounced bis trouble dyspepsia, and prescribed for him accordlngly. 
H eld that, concedlng that the applieant as a matter of fact was free from 
each disease, the évidence showed a breaeh of the warranty given in the 
application, that the applieant b'ad not "consulted" physicians for a sup- 
posed persistent aliment, nor been "attended" nor "prescribed for" by 
them. 

B. Same— Praud. 

Where an applieant for Ufe Insurance represents in bis application that 
he has never had any illness, local disease, or inflrmity, and that he has 
not since childhood consulted or been attended by a physician for any 
disease or aliment, when in fact he was supposed to sufEer for a number 
of yeàïs from prlapism, and bas consulted physicians, and been prescribed 
for for such aliment, he may be guUty of such fraudulent design In ob- 
talnlng the Insurance as wUI avold the policy. 
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,,In "Error to the Circuit ÇoBït.of the XJiiited States for- tlie Dis- 
tjîict pf Khode Igïand. t 

Lewis S. Dabney and EdwaM D. Bassett (Edward L.Mitchell, 
on 'tbe brief), for plaiiitiiïMn: érror. 

Walter P. Angell (George Burnham, Jr., on the brief), for défend- 
ant in error. 

Before OOLT and PUTNAM, Circuit Judges, and ALDEICH, Dis- 
trict Judge. f 

PUTNAM, Circuit Judge. This is a writ of error, in wliich the 
only question pending before lisis whether or not, in the court be- 
JoWï tàe learned judge properly directed a-verdict for the défend- 
ant in a suit on a life insurance policy. 80 Fed. 681. The action 
ii^às brought in the district ôf Ehode Island. We hâve not been 
advised where the contract was made, but, apparently, it was made 
in tbat state, and is govemed by its laws. However, this is not 
important, because there is no contention that the policy and ap- 
plica,tion are not governed by the rules of the common law. 
' Tiie policy iss\ied on March 20, 1891, on an application made on 
March 12th by the person whose life was insured. The défense is 
a breach of warrantj', in that certain statements made in the ap- 
plication were not true. The application was not attached to the 
policy, but the policy contained the foUowing: "In considération 
pf the answefs, statements, and agreements contained in the ap- 
plication for this policy of insurance, which are hereby made a part 
of this contract," etc. The application, among other things, con- 
tained the foUowing: "It is hereby agreed that the answers and 
statejnents in this application * • « are warranted to be fuU, 
coraplèté, and true; * * * t^hat, if any of the answers or state- 
ments made are not fuU, complète, and true, * * * the policy 
issued hereon shall be null and void." The application also stip- 
ulated that it, and the answers which it contained, were pai'ts of 
the policy. Neither the pplicy npr the application contained any 
expressions inconsistent with this word "warranted," nor with the 
express agreement that, if the answers and statements were not 
"full, complète, and true," the policy should be null and void. The 
only questions and answers which we need repeat are the foUowing: 

"Has the applicant ever had any lUness, local disease, Injury, mental or 
nefvous'disease or Infirmityï Ans. No. 

"If yes, State natvire, date, duratloB, and severity of attack. 

"How long slnee you consulted; or were attended by a physician? Ans. 
Not slnce ehildhood. 

"State name and address of sucli physician. 

"For what disease or ailment? . ; 

"Give name and address of each physician who has prescribed for or at- 
tended you within past flve years, and for what diseases or aliments, and date. 
4ia8.iJïave had none, ' , 

: î'Have you used externally çir .Intei^aally any patent, pfoprletary, or other 
medlcines within the past two yearaï If so, what, and for what diseases? 
Ans. No. ] '.' .,:^ ■ , ,,: 

"Has the applicant been an inmat« of lany inflrmary, sanltarium, retreat, 
a,syliani( or hospital? If so, where? - When? Duration? For what cause? 
,3tate expressly each and eveiy case.' Ans. No. 
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"Have any faets regarding your past health or présent condition been omit- 
tedî Ans. No." 

Blanks were left for answers to the second, fourth, and fifth of 
the foregoing questions; but the answers to the previous questions 
left it unnecessary to fill them, and they were not fllled. 

The issues raised on thèse questions and answers are whether, 
under the circumstances, the answers were warranted as true, and 
have effect under the stipulation that, if they were not true, the 
policy should be void, and, further, as to the efï'ect of particular 
words which the answers contain. On the flrst issue, and also as to 
the gênerai rules of interprétation of such questions and answers, 
we need not look beyond the décisions of the suprême court, which 
has several finies thoroughly considered this topic. The plaintiff 
relies on the line of cases of which Insurance Co. v. Eaddin, 120 
U. S. 183, 7 Sup. et. 500, 30 K Ed. 644, is one. We believe the ear- 
liest of this class is First Nat. Bank of Kansas City v. Hartford 
Fire Ins. Co., 95 U. S. 673, 24 L. Ed. 563. Ail contain essential 
features which are not found at bar. The well-known rule with 
référence to the interprétation of insurance policies was applied, to 
the effect that, when they contain contradictory provisions, or are 
doubtful, the construction favors the insured. For exaniple, in 
First Nat. Bank of Kansas City v. Hartford Fire Ins. Co., already 
referred to, it appears in the opinion of Mr. Justice Harlan, speak- 
ing in behalf of the court, at page 676, 95 U. S., and page 564, 24 
L. Ed., that the application contained the words, "so far as known 
to him." Moreover, it appears that, while in one part of the ap- 
plication the insured was made to stipulate for a warranty, in an- 
other part the word "représentation" was used. So, in the familiar 
case of Moulor v. Insurance Co., 111 U. S. 335, 4 Sup. Ct. 466, 28 
L. Ed. 447, the same peculiarities were found. It is so apparent 
that the sàme especial condition of things existed in Insurance Co. 
V. Eaddin, supra, that it is not necessary to analyze the opinion 
there rendered. 

Thèse décisions, however, establish two propositions which bear 
directly on the case at bar. In First Nat. Bank of Kansas City v. 
Hartford Pire Ins. Co., supra, the opinion of Mr. Justice Harlan, 
at page 675, 95 U. S., and page 564, 24 L. Ed., states as follows: 

"The èntire application havlng been made, by express words, a part of ttie 
policy, It is entitled to the same considération as if it had been inserted at 
large in that instrument. The policy and application together, therefore, con- 
stltute the written agreement of Insurance; and, in ascertaining the intention 
of the parties, fuU effect must be given to the conditions, clauses, and stipula- 
tions contained in both instruments." 

In Insurance Co. v. Eaddin, the opinion of Mr. Justice Gray, at 
page 190, 120 U. S., page 503, 7 Sup. Ct., and page 647, 30 L. Ed., 
says: "In the contract before us, the answers in the application 
ar, nowhere called warranties or made a part of the contract." 
At page 189, 120 U. S., page 502, 7 Sup. Ct., and page 646, 30 L. Ed., 
it says: "But the parties may by their contract make material a 
fact that would otherwise be immaterial, or make immaterial a fact 
that would otherwise be material." 
100 F. — M 
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If iis sufBcient tô ^ay, therefore, with référence tb ail the décisions 
to which Tve hâve referred, that the case at bar does iiot contain 
the éléments wMch enabled the court to déclare that the answers 
in the application were représentations, and not warranties. More- 
over, the suprême court has flrmly maintained the rule that, under 
the conditions existing in the case at bar, the answers in an appli- 
cation are to be held as warranties, and has administered the law 
accordingly. Jeffries v. InsuTaiice Co., 23 Wall. 47, 22 L. Ed. 833; 
Insurance Co. v. France, 91 U. S. 510, 23 L. Ed. 401. Thèse cases 
were reaffirmed in Moulor v. Insurance Co., supra, at pages 340, 341, 
111 U, S., page 469, 4 Sup. Gt., and page 449, 28 L. Ed., in the fol- 
lowing language: 

"it, upon a reasonable interprétation, suoh was the contract, the duty of the 
Court là 'i& enforce it aecording to Its terms; ïor the law does nôt forbid par- 
ties to a contract for Ufe Insuranoei to stipulate that its validity shall dépend 
upon conditions or eontlngeneies sùcU as the court below decided were embodied 
In the pollcy in suit." 

This expression is to be particularly noted with referéiice to what 
we may say hereaffer in the detailed examination of the case at 
bar, because, while the opinion applies the rule which we hâve 
stated, that in doubtful cases the court must lean in favor of the 
insured, yet it hère àflarms that the contract is to hâve "a reason- 
able jintei^retation." Thferéfore the court is not tostrain the let- 
ter foi? the purpose of împosing an obligation on the insurer which 
a f air interprétation would not impose on an obligor in ainy other 
contract.,..' r;:; ■.:•]■ 

As against the conclusion that in this case the applicant, as well 
as the plaihtifE to whom the policy was made payable, are bound by 
the law bf» wprranty, the plaintiff in error maintains that some of 
the questions which the application contained are of such character 
that it isabsurd to conclude that the subject-matter of them could 
constituteia warrauty aecording to the mutual intention of the par- 
ties. This is true as to a few of the question» propoènded, but the 
greatmajority of them, especioHyof those whibh wé hâve quoted, 
are not of this class/. To hôld,^ toëcause thére-areisomè èxceptional 
questions ànd ansWets of the character referrèd to,! that, thereïore,, 
the court shoald whoUy.reject dû 'explieit stipulation, would be a 
rude methpd ,of consijrjiptien, witl^out disci^imination, Tljie èxcep- 
tional questions and answers referred to can easily yi«ld to neces- 
8a,ry rules'sô far as theyarè concerned, leaving^the mass to be con- 
trolled byi the ëixpressed' intenticiii;èf th^ 

We pasà now to the iiëxt question, which is as tcfitfce gênerai rule 
of construction to be applied to the particular words used in the 
queatiohs aad ànswérs "which form the application.* As to this, the 
rule gîvén us by the suprême court is'i'n somé rèspe'ctsinore favor- 
able tb the assured, and in other i*êspècts less fàyoïabfe, than thoee 
appliêdbytiie courts of the yarious States, as they will be found 
cohveniéiitiy'lgïouped in the tiotes tô secti<yn SI ôf Cboke's Law of 
Lifie Insurance (1891). The key tb this questibn is iîn the expres- 
sion otMriïFusticeHarlan, in Moulôr V. Insurdncë Oo.j supra, at 
page 340, 111 U. S., page 469, 4 Sup. Cfc; and îiagë 449, 28 t. Ed., 
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that the application must be understood to relate to'matters which 
hâve "a sensible, appréciable form." This rule was applied in Con- 
necticut Mut. Life Ins. Co. v. Union Trust Co., 112 U. S. 350, 258, 
5 Sup. Gt. 119, 28 L. Ed. 708, to the effect that the questions and 
answers in an application do not ordinarily concern accidentai dis- 
orders or ailments, lasting only for brief periods, and unattended 
by any substantial in jury or inconvenience, or prolonged suffering. 
Indeed, they must hâve relation to the rule de minimis lex non 
curât, and to a sensible construction, and so they apply, ordinarily, 
only to matters of a substantial character. Theref ore we accept 
the proposition of the plaintifE in errer with référence to the word 
"consulted," found in thèse questions, that it would not relate to 
the opinion of a physician concerning a slight and temporary indis- 
position, speedilj forgotten. The difflculty, however, is that this 
qualification has no relation to the facts of the case at bar. 

The plaintiff' in error also maintains that the case should hâve 
been submitted to the jury, for thè jury to interpret the effect of 
the questions and answers on which the case turns. The law on 
this point, however, is clear. It is true that the essential words 
which we hâve occasion to consider hâve no technical meaning, 
and are not known to the law. They are in common use, and as to 
them the law gives the jury no exact or imperative construction, 
as applied to a mixed, complicated, or disputed condition of proofs. 
On the other hand, where the facts are clear, it is the undoubted 
duty of the court, as settled by uniform practice, to assume to it- 
self the exclusive construction and application of words in com- 
mon use, used in a written contract, to the same effect as it would 
words of a technical character, known to the law. The rule in this 
particular was explained with référence to this dass of cases in 
Northwestern Life Ins. Co. v. Muskegon Bank, 122 U. S. 501, 505, 
506, 7 Sup. et. 1221, 1223, 30 L. Ed. 1100, 1102. There the words 
in question were "habitually intemperate," and the facts were com- 
plicated and in dispute. The court observed: 

"We do not know of any established légal définition of those words. As 
they relate to the customs and habits of men generally In regard to the use 
of Intoxieating drlnks, and as the observation and expérience of one man on 
that sabject is as good as another of equal capacity and opportunities, their 
true meaning and signification would seem to be a question addressed rather 
to the jury than to the court. While there may be on the one hand such a clear 
case of intemperate habits as to justify the court In saying that such and such 
facts constitute a condition of habituai intempérance, or on the other such an 
entire absence of any proof, beyond an occasional indulgence in the use of 
ardent splrits, as to warrant the opposite conclusion, yet the main fleld of 
inqulry, and thç détermination of the question within it, must be submitted to 
the jury, and the question on. this submission mast be declded by them." 

Under the circumstances, as we will show more clearly when we 
corne to deal with the spécifie facts, there was nothing which in 
this connection the court below was required to submit to the dé- 
termination <Jf the jury. 

With référence to the ûrst question which we hâve quoted from 
the application, that is t,o say, "iff as thé applicant ever had any 
illness, local disease, injury, mental or nervous disease or infirm- 
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ity?" wbich was answered in the négative, in view of its sweépîng 
character in ail pairtieulars, including the very doubtful intention 
of some of its tenns, bbth from scientiflc and popular standpoints, 
covering, as it does, the entire life of the applicant from his birth 
to the date of the application, it mightwell be questioned whether 
it was not of the class of questions to which the plaintifiE in errop 
has called o«r attention, as to which it might well be assumed that 
the parties contempMed no warranty to arise frorti a mère négative 
answer to it. But we hâve no occasion to détermine this, because 
the facts are of such character; that, so fàr as this question was 
concerned, the plaintifl in error would hâve been entitledito go to a 
jurj'. The testimony on this point came from three pbysicians, Dr. 
Gardiner and Dr. Seguin, to eaeh of whom we will aga^in refer, and 
Dr. Wedgewood. Dr. Wedgeiwbod's testimony related to a period 
subséquent to the issue of the policy^ and was clearly subject to 
review by the jury. : Dr. Gardiner and Dr. Seguin eacli pronounced 
the applicant to hâve had aspéciflc malady whicli the other did not 
discover. So the plaintiflf in error would bave been entitled to go to 
the jury on the issue that each was mistaken, and that no malady 
existed. Therefore the case turns on the words found in the other 
question», "consulted;" "attended," "prescribed," in connection with 
the words "diseases or ailments." The question with référence to 
the use ôf medicines within two years is out of the case, because, 
although it is apparent that the applicant had used them, yet the 
dates were so uncertain that the court could not properly take 
that matter to itSelf. 

We will next notice the proposition, made by the plaintifl in error, 
that, Masmuch as the flfth of the questions which we hâve recited 
is, "For what disease or aliment?" and inasmuch as practically the 
same wotds are repeated in the sixth, it fdllows that this group of 
questions has no effect unless there was in fact ah existing disease 
or ailment. , Whether there was, we hâve already shown would 
hâve been a question for the jury. So that, if the plaintifl in error 
were right in this proposition, the court below had no power to 
dispose of the case as it did. This, however, is forgetful of what 
we hâve already said, that notwithstanding that, when the nean- 
ing is doubtful, there is to be a leaning in favor of the insured, yet 
the wholè is to hâve a reasonable construction. The reasonable 
construction is the natural sensé of the words used, which, in order 
to sustain the plaintifl in error, must be made to read as though 
the question was, "What ailment or disease did he discover?" 
The reasonable and natural intendment of the group of questions in 
this particular is that accepted by Judge Devens in his opinion in 
Cobb V. Association, 153 Mass. 176, 178, 26 N. E. 280, 231, 10 L. 
R. A. 666, 668, where he approved an instruction to the jury as 
follows: .' 

"If the insured, belng, as he supposed, in need of a physlclan, went to one 
for the purpose of Consulting hlm as to -sy-hat was the matter with him, and 
had an interview; answering such inquirieé as the physiciàn deemed pertinent, 
recciving aid, advlce, or assistance from him, the iûsured eonsulted aphysician, 
wltbin tiJCmeanlns of the Interrogatory." 



HDBBAHD V. MUTUAL RESERVE FUND LIFE ASS'N. 725 

It is plain that this indicates the proper construction of this class 
of questions, so far as they relate to tiiis particular proposition of 
the plain tiff in error; so the proposition does not commend itself 
to us. 

The following facts bearing on the application of thèse questions 
and answers are uncontrovertible, and their effect is not avoided by 
anything in the record: It appears by the testiraony of Dr. Gardi- 
ner that he was the family physician of the applicant for the policy, 
and that he fixed the dates essential to this case by the fact that 
the witness performed an opération in the applicant's family in 
March, 1888, and that it was severa] months subsequently that the 
applicant flrst consulted him. This brings ail the transactions to 
which we will refer within the period of flve years nauied in the 
sixth of the questions which we hâve quoted. Dr. Gardiner further 
testifies that the applicant complained of priapism, and that he 
stated that he had been suffering from it for a number of years; 
thus showing that the difficulty, or supposed difiSculty, about which 
he conferred with Dr. Gardiner, was not an incidental matter, but 
one of long standing. Neither were the conférences incidental, be- 
cause Dr. Gardiner testifies that they covered a period of six 
months. He also testifies that he prescribed to relieve this sup- 
posed priapism several times, and that he prescribed différent rem- 
édies, to the extent that, as he says, probably every time the ap- 
plicant came his medicine was changed. The witness adds : "He 
got no relief from anything I suggested to him. He would try one 
thing for three or four weeks, and come in again and say he was 
no better, — was troubled just as badly as before; and naturally I 
would suggest some other course of treatment,— some other drug." 
Therefore it appears that Dr. Gardiner prescribed for him, and this 
not inçidentally, but continuously. With référence to the appli- 
cant's visits, Dr. Gardiner, as well as Dr. Béguin, naturally drops 
into the use of the word "consulted." 

As to the nature of priapism, Dr. Gardiner testifies that it is not 
a disease, but a symptom. As a cough is a symptom, so, he says, 
priapism is a symptom of some nervous disorder. Dr. Seguin tes- 
tifies that priapism is to be classed as a nervous disease, but that a 
man affected with it may be healthy. In this connection, it is prop- 
er to observe that the questions put in the application do not stop 
with the word "disease," but add the words "or ailment." It can- 
not be questioned that thèse words must be accepted as broaden- 
ing out the expression, and as covering mère symptoms, so long as 
they are in themselves troublesome, as priapism is troublesome; so 
that the fact that Dr. Gardiner describes priapism as only a symp- 
tom does not aid the plaintiff in error any more than it would for 
one to maintain that, though he had consulted a physician for a 
persistent and troublesome cough, lasting for years, it was not a 
disease, but only a symptom. In the supposed case of such a cough, 
there would be an unquestioned concurrence that it was an "ail- 
ment," within the group of questions which we hâve copied, and 
the same concurrence would exist with référence to priapism, if it 
were so well known as coughs. 
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Passing to Dr. Seguin, thé laipplicant for tbe pblicy in suit Wènt 
to Mm with^^a létter frOm Dr. Gardiuer, dated on May 2S, 1889, 
Which jstated that the alpplicàat had bèen troubled with priapism 
for about 20 years, and that he (Gardiner) had tried everything he 
could think of, but wîtlidilt relief v Dr. Seguiii'didnot find that 
thé lapplicant was afflieted with priapism:, but hé testifies that he 
was suflf^ng from dyspepsîaj which had beetf'^'jgoing on for some 
time.''; f he applicant gavé him his syinptoms -as follows: 

"For yeârs bas had a pain ht dlstressed tender staté of the middle of the 
aMomelii wlth a rlsingtéènse of tightness froin'the chest to the neck. Some 
backache, and some sacro-sciatlc pain. Good appetite, and no constipation. 
Gastrlcfyinptoms corne on af ter eatlng." , ;. 

Dr. Séguin also testifies that he preséribed for the applicant as 
follows: Toeat less fariiiûcfeous foOd, aûd to take diluted muri- 
atic acid în watér aftér méals. Hé giv^ the matter more fuUy in 
àùOther part of his testîmony, showihg that he prescribed with 
relation to both the sùppôsèd priapisiii and the dyspeptic symp- 

toms/'^ ■'■; "■■";'' "'■;, V 

As we hâve already Obsértéd, nûne ot thèse matters were inci- 
dental. ■'They were ail persistent, and they covered a considérable 
period; so thât, even On thé reaspnable cbnstruetion to which we 
havë ref erred, thàt questions and answers of this class hâve ho rela- 
tion to meMy incidentàrrûâtter s, it'is true that, contrary to the 
warrantiez given in théapp'liGàtion, th# applicant "conStiltéd" phy- 
sicians for a supposëd persistent ailndeht, and was conisequently 
"attended" and ''preséribèd*' for by them: In thèse three pàrtic- 
ulars it is inipossiblè tO' hold othèr tha^ that the warranties were 
brokèn, and it would havé beén imprOpèr to permit a jury to find 
that th^ were not.' '^ 

But it inay well be said ^at the case takes on a more serious 
aspect, to the èxtent thàt it may well be doubted whether the dé- 
fense is a technical one. The f acts which wé hâve gone over were 
of such a persistent and ëngroSsing character that it is impossible 
that they could hâve gone from the mind of the applicant under 
the probing of the questions citéd, éSpécially in view of the last 
question and answer, as foUoWs: "Hâte any facts regàrding your 
past health Or présent' Condition bèèh omitted? Answer. No." 
Ghàncellor Kent, in his Cfemiùeiitariës (tolumé 3, "p. 282) says: 

''If the misrepréèentation ,' was by fraudulent design, It ayoids the pollcy, 
without staying to Inquire ïntô-ïts înateriàlity; and, if it waS caused by mis- 
take or overslght, it does not affect the police* unless it was màterial, and not 
true la substance;; and in that c^se it will vitifcte the policy without assuming 
tte,ground of fra.ijd, for it is not .the contract the party undertpok to make." 

fsWehave no Occasion to explain predsely what was meant by 
©haocelldr'^ënt in the lattet part oif'Jthis extract. ; Apparently, 
thete' is enotigh 'in the case at bar to bring it ' Withik 'his first êx- 
pfgîSBion. ! FraMulent design on the part: of one who knowingly per- 
sists in an unt^uth, which >hé must uildéirStand actS on tlke itiind of 
the pàrty with' whom he iS- contractîHg'With referètice to the sub- 
Jectmattepof! thé contract, does îïot'rè<ïuire tO' be*iitoved by cir- 
cumstances aside from the mère facts^tilat thé stat^méi'ts were not 
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true, that they were known to be untrue, that they related to mat- 
ters which were présent in thé mind of thé party who made the 
statements at the time he made them, and that it would reasonably 
be understood that they influenced the mind of the other contract- 
ing party. The case is so persuasive to the effect that ail thèse 
éléments exist, as to the questions and answers so persistently put 
to the applicant, that a verdict for the plaintifl in error could hardly 
hâve been permitted, independently of the question of a technical 
warranty. 

The judgment of the circuit court is afflrmed, and the costs of 
this court are awarded to the défendant in error. 



DANIEL, et al. v. FELT. 
(Circuit Court, E. D. Nortli Carolina. March 7, 1900.) 

1. Ejectmknt — Equitable Dbfbnse. 

Since équitable défenses are not permitted in actions at law in the 
courts of the United States, an équitable title to land eannot he iater- 
posed as a défense to an action of ejectment. 

2. Courts — Equitable Dp^ense— Action at Law. 

Rev. St. § 914, providing that ihe practice, pleading, aad noodes of pro- 
ceeding In civil causes in the fédéral courts shall conform as near as may 
be to the practice, pleading, and modes of proceeding existing at the time 
in like causes in the courts of record of the state within which the circuit 
or district court is held, does not authorlze équitable défenses to be made 
to actions at law in the fédéral courts. 

3. Dkeds — Intekbsï Coupled with a Poweb— Conveyance withoot Repeu- 

encb to a powek — oonsthuction. 

Where a deed conveys to a married woman the title to land, wlth the 
limitation "in trust, uev^rtheless, and for the sole beneflt of the said gran- 
. tee, and of the children of herself and husband," with power "to sell 
the whole or any part of sald land at private or public sale, and on such 
térms a^ - she may think reasonable, ■ and to Invest ' the proceeds in any 
manner which she may deem expédient," a subséquent joint conveyance by 
the grautee andher husband by simple warranty deed, without référence 
to the power conferred by the former deed to di^pse of the interests of 
their children, must be construed as conveying only the interest of the 
granteé in the deed of trust, without the exercise of the power to sell the 
Interest of her Children. ' 

In Law. I,: 

. Plalntiffs, childrep of A. H. Dayis and Charlotte E. Pavis, brought suit , in 
the superiQr, court of Halifax county, N. C, to recover possession of about 
1,300 acres pf land, and damages for its détention, whlqh suit was, on pétition 
of défendant, remoyed to this court, and docketed on thë law dockét. In 1869, 
John C. Davis: and wif e conveyed to Charlotte E. Davis the land referred to by 
a deed in shprt aild simple form, in which there is the foUowing: "In trust, 
nevertheless, and for the sole beneflt of the said Charlotte E. Davis and the 
children of the said A. H. Davis and herself. The sald Charlotte is to haye 
power to sell the whole or any part of said land at private or public sale, and 
on such terms as she may think reasonable, and to Invest the proceeds in any 
manner which she may deem expédient." On March 4, 1870, A. H. Davis and 
Charlotte E. Davis executed a deed, with warranty, to défendant and others, 
in which the land is not described by metes and bounds, but, among other 
mesne conveyànCes, the deed from John C. Davis is referred to, presumably 
for an identification of the land, but It is not so stated. A. H. Davis died In 
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li^a„ ^ndrCliarlo|;te B.!DavJs dled to, ,1§96, botji intestate, leasing, them sur- 
yivjng ,; plaintiffs, thelr chitàren, aiid ' only hèîrs at law. trî the deed trom A. 
Hf.'kna'O. E. Bavia of March 4, 18Ï0; ' there is no reteréitie toi any poweï beiiig 
èxêtiUtéa >by Charlotte E. Davis, tue Tvife, but It is aijoint deed, with joint 
covemauite and warranties. Plaintiffs: contend that by tli0 exécution of sald 
deecj.; ithe,lnterest of Charlotte E. I)ayi9,only was eonveyed, and she did not 
exercise me power given lier by the deéd from John C. pâvis and wifé to dis- 
pose Oï piid côhvey away pJklntifts' lliferest. Défendant flled a demurrer in 
this court, ■anacontends:"lîiat the interest of the piaintifCs in said land was 
devested bysaid conveyancej ; and that said conveyance was a' due exécution of 
the power of sale conferrèd in said déed upon Charlotte E. Davis. The plain- 
tiiïs are npt entltled to recoyer any interest in said land, and plaintiffis hâve 
rio tWê to' Said land and p^ëibises." 

Gook & Green, for plaîntiifs. 

T. N. mil and K. O. Burton, for défendant. 

PUENELL, District Judge (after stating the facts as above). As 
said by Justice Lamar in delivering the opinion in Johnson v. Chris- 
tian, 128 U. S. 382; 9 Sup. Ot. 87, 32 L. Ed. 412, there is nothing in 
the case to except it from the gênerai rule that in the United States 
courts a recovery in ejectment eau be had on the strict légal title 
only, and that a court of law will not uphold or énforce an équitable 
title to land as a défense ïn such action. Bàgnell y. Broderick, 13 
Pet. 436^50, 10 L. Ed. 235; Hobpec v. Scheimer, 23 How; 235, 16 
L. Ed. 452; Foster t. Mbra, 98 U. S. 425, 25 L. Ed. 191; Langdon v. 
Sherwood, 124 U. S. 74-85, 8 Sup. Gt. 429, 31 L. Ed. 344. Commenced 
in the state court as a "civil action" undér the Code of North Caro- 
lina, and on the law side of the dockèt în this çotirt, the cause must 
be determined strictissimi juris, for équitable défenses are not per- 
mitted in actions at law in the çôui"ts of the Un^ited States. The 
Code practice of combining law and equity in the same suit has 
not been adopted în the fédéral courts, but the line of demarkâtion 
is sharply maintained as, at commo^ law. The Statute (section 914, 
îîev. St.) does not authoçize légal and équitable remédies tobe blended 
in one suit (Lindsay v. Bank, 156 U. S. 493, 15 Sup. Ot. 472, 39 L. 
E^. 505), oi^ équitable défenses to stiïts at law (Dwight v. Meî-ritt, 
18 Blatchf. 305, 4 Fed. 614; Insuràùce Co. v. William, 3 Biss, 370, 
Fed. Cas. No. 11,707; Morgan V, Eggers, 127 U. S., 63, 8 Sup. Ct. 
1041, 32 L. Ed. 56; Schoolfield v. Rhodes, 27 G. Ci A. 93, 82 Fed. 
153; Davis v. Davis, 18 C. G. A. 438, 72 Fed. 81. The contention 
of the parties in this cause is not a novo impressio. It has beeri in 
the courts since Sir Edward Clere's Case, 6 Coke, 17b. The applica- 
tion of the rqle ip the most difflcult in such caseS, and not the rule 
itself. Under the deed from John Ci Davis and wifè, certainly some 
interest or estate was vested in Charlotte E. Davis, it is not.ma- 
terial whéther shé had a limited or basé fee, with title as tenant by 
the cùrteçy to; her husbahd, à llfe estate with, rëmftinder to thé chil- 
dren, or any other limited estate. She had an interest. Thé deed 
eonveyed the title to her, and then limits the title by thèse words: 
"In trust, nevertheless, and for the sole beneflt of the said Charlotte 
E, Davis and bf the children of 'tb,e said A. H. Davis and herself." 
Then follows the power to sell. Iliere there is. an interest or estate 
coupled with a power. What would hâve beeome of the title in case 
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of her death before she conveyed the land does not enter into the 
question at issue. She did convey. The question is, what did she 
convey? In the exercise of a power not referred to in the instru- 
ment, conveyance, or will the intention will govern, and the reason 
of the rule is stated by ail the authorities to be because the deed, 
will, or other writing would be a nullity except for the exercise of 
the power, and has nothing to operate on except the subject-matter 
of the power. This rule applies to a naked power. This intention 
may be gathered from the instrument, the subject-matter, and sur- 
rounding circumstances. Blake t. Hawkins, 98 U. S. 315, 25 L. Ed. 
139; Warner v. Insurance Go., 109 V. S. 357-366, 3 Sup. Ct. 221, 
27 L. Ed. 962. In discussing this rule in Lee v. Simpson, 134 U. S., 
at page 589, 10 Sup. Ct. 6-36, 33 L. Ed. 1045, and in Johnston v. 
Knight, 117 N. C. 123, 23 S. E. 92, Mr. Justice Blatchford in the 
former and Chief Justice Faircloth in the latter use almost the same 
language, and arrive at identically the same conclusion. Both cases 
were the construction of a will, and the rule seems to be well-settled 
by numerous other authorities. But when there is an interest coupled 
with a power the rule is thus stated in 4 Kent, Comm. marg. p. 335 : 

"ïhe gênerai rule of construction, both as to deeds and wills, is that, if there 
be an interest and a power existing together in the same person over the same 
subject, and an aet be done without a particular référence to the power, it 
will be applied to the interest, and not to the power. If there be any légal 
interest on which the deed can attach, it will not exécute a power. If an 
act will work two ways, the one by an interest, and the other by a power, 
and the act be indiffèrent, the law will attribute it to the interest, and not to 
the authority." 

See, also, 2 Washb. Eeal Prop. p. 325, § 33; Sugd. Powers, p. 453, § 
412; 4 Cruise, Dig. 212, — where many authorities are cited for the 
rule. The rule is recognized and discussed in Blake v. Hawkins, 
98 U. S. 315-326, 25 L. Ed. 139; Warner v. Insurance Co., 109 U. 
S. 357-366, 3^ Sup. Ct. 221, 27 L. Ed. 962, and in Lee v. Simpson, 
134 U. S. 590, 10 Sup. Ct. 637, 33 L. Ed. 1046. In the last-cited 
décision the suprême court seems to adopt as a resuit of ail the 
American authorities the rule that "the intention to exécute must 
be apparent and clear, so that the transaction is not fairly sus- 
ceptible of any other interprétation." Instead of modifying the 
rule, it is recognized in ail the décisions. The meaning of the ex- 
pression in the rule, "a power coupled with an interest," is discussed 
in Hunt v. Eousmanier, 8 Wheat. 203, 5 L, Ed. 589, and defined to 
be a power which accompanies, or is connected with, an interest. 
-The same rule of construction is recognized in North Carolina as 
a well-settled rule of property, which will be followed in the courts 
of the United States. In Exum v. Baker, 118 N. C. 547, 24 S. E. 
351, the rule is thus stated by the chief justice delivering the opin- 
ion of the court, after citing 4 Kent, Comm. marg. pp. 334, 335, and 
Towies T. Pisher, 77 N. C. 437: 

"When the donee of a power to scU has an interest of his own in the 
property aiïected by the power, and makes a conveyance of the property with- 
out référence to the power, the construction is that he intends to couvej' onlj- 
what he ' might rightfully convey without the power. When, however, the 
donee has no interest in tlie subject of the conveyance, but only a naked power, 
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then ttobilntent apparent ùpon the fkice of the Instrument to sell would.îbe 
deemeôift sii:¥PP|clent référence to thptpower to make the instrument an exécution 
of ,1^ a6; tj^f» wç^ds of the Instrument çovdi not be otherwlse satls^ed." 

Afiplyiag ithe rule of construetion either as a gênerai pçinciple 
or as a welL^ettled rule of property in the state wherein the land 
is situate to IJie case at bar, th© conclusion must be that Charlotte 
E. Davi» and her husband, by the deed of March 4, 1870, conveyed 
only the interest of Charlotte iP^;. Davis, and did not exercise the 
powerto sell the interest of the «hildren of A. H. Davis and herself. 
The case is another illustration of the "penny wise and pound fool- 
ish" practice^of having other than thoroughly compétent lawyers 
to examine titles and draw coùv«yances, especially -when dealing 
with trostees, married women, and others occupying flduciary re- 
lations. The repairs oferrors often cost many times the saving 
in the flrst instance. What relief a court of equity might afford 
it is not proper now to discuss,iibut, it being an action at law, the 
court will not look beyond théi strict rule of law. An order will 
therçfore be entered overruling the demurrer, aod, unless other 
pleadings shall be flled within 60ïdays from the entry of such order, 
jud,giaent will be entered i^ faypr of the plaintiffs and against the 
défendant pro confesso, In accordance with the prayers of the com- 
plaint. It is so ordered. 
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. . (pistrict CQurt, N. D. Oali^ornia. Aprll 6, 1900.) 

\ ■ '.':.'■: ■ No. 3;!^. > :"-'' • • 

DBPOR'TÀl'ioN OP CHINESKPi'RSOiî— JujoéMENT OF COltfMISSIONKK— TiMB FOR Ap- 

Under the aet of congress of SeptemWer 13, 1888 (25 Stat 476), § 13, 
provlding that, a Oljlpese person convicted before a commlssioner of being 
unlawfuliyj within the United States may, "within io days from such con- 
victioni a^péàl to the ]udge of the district court" a notice of appeal served 
13 days àfter a judgment of conVicOon Is without force, and gives the 
appellafe court no jurisdiction ofthe case. 

Bert Schlesinger, for appellant. 

M. B, Woodworth, Asst. U. S, Atty. ; 

DE HAVEiN, District ïudge. This is an appeal by the défend- 
ant, who is a Chinese person, from a judgment of déportation, ren-, 
dered by a Ilnited St^te^ commissioner. The notice of appeal was 
served and àled 13 days after the rendition of the judgment. Section 
13 of the açt of September 13, 1888 (25 Stat. 47G), proyides that when 
a Chinese person is brought before a com\nissioner of the United 
States upon a charge of being unlawfuUy within the United States, 
and is convicted, he may, "within ten days from such conviction, ap- 
peal to th6i judge of the district court for the district." The statute, 
in so far as it fixes the time within which the appeal may be taken, 
must be regarded as mandatoi*y, and an appeal not taken within the 
prescribed time is inefEectual for any purpose. 
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When a statute prescribes the time within which an ofiScer shall 
perform an officiai act in the interest of the public, the act may be 
held légal, although ndt performed within the specifled time, when 
there are no négative words in the statute, and the required act is 
one which may be done after the prescribed time, and still accom- 
plish the gênerai object and purpose of the law; but there is a dis- 
tinction between such a statute and one which confers a privilège 
upon a private person upon performance by him of some act within 
a specifled time. Statutes of the latter character are more strictly 
construed, and it is incumbent upon a person claiming a privilège 
thereunder to show that he has fully complied with ail of the condi- 
tions of the law and within the time prescribed. A statute giving the 
right to appeal belongs to the class just mentioned, and it-is uniformly 
held that an appeal not taken within the time designated therein is 
without force, and gives to the appellate court no jurisdiction of the 
particular case. The défendant having lost his right of appeal, the 
only remedy remaining to him, if any he has, is to apply for his dis- 
charge upon a writ of habeas corpus. The appeal is dismissed. 
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(Circuit Court of Appeals, Fifth Circuit Marcb 5, 1900.) 

No. 871. 

L CONTRIBUTORT NeGLIGENCK— WhEN A QUESTION OF LAW FOR THB COURT. 

The question of négligence is one of law for the court only wbere the 
facts are such that ail reasonable men must draw the same conclusions 
from them. A case should not be withdrawn from the Jury unless the 
conclusion follows aa matter of law tbat no recovery can be had upon 
any view which can be properly taken of the facts the évidence tends to 
establish. 
i, Railroads— Injdry TO Pebson on Trace— Contributort Negligencb. 

PlaintifTs intestate was employed by défendant railroad company, and 
was engagea in mixing mortar, and carrying it to a new dépôt which 
was building. While crosslng the main track of the road to the build- 
ing with a bucket of mortar, he was struck by a passlng *-\m, and 
killed. The mortar box was placed across the main track from me build- 
ing, and between that and a side track which extended to and beyond the 
beginning of a curve In the main track. At the time, the side track was 
fllled with freight cars, which obstructed the vIew along the main track 
beyond a point about 330 feet from where the accident occurred; and 
there was also an engine standing on the side track, near the box, from 
which steam was escaping, making a considérable noise. Deeeased did 
not see the train until he was crosslng the track, when the engine was 
about 60 feet distant, and approaching at a speed of 40 miles an hour, 
and he was imable to get off the track at that point on the side next the 
building because of a pile of lumber which he was compelled to go arovmd. 
The place was within an incorporated town, where the law of the state 
prohibited the runnihg of trains at a higher rate of speed than six miles 
an hour, and It dld not appear that the train gave any signais. Held', 
that under such clrcumstances it could not be sald, as a matter of law, 
that the deeeased was guilty of contributory négligence, but that such 
question was one for the jury. 

In Error to the Circuit Court of the United States for the Southern 
District of Mississippi, 
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i Tihe plaiptlff in error sued the defeudant in error lu the circuit court of 
Clarfee cbupty, jMiss., for $10,000 as damages for caja^ing the death of plain- 
tliï'silïiteWe, ÎOS^h L. Nelson. Ôo thé application of the défendant thé 
CàSe was tëmdVed to the-eltcult conrt of the United States for the Southern 
district of Mississippi. * In one. of its counts the plaintlft's' déclaration averred: 
"That the New Orléans & Jîortheastern ïtaih-oad Company, the défendant, is. 
and was at the time of the Inflictlon of ; the injuries ihereinaf ter oomplained 
of, a corporation èiigaged in carrylng frélght and pasgengers to and Jrom the 
city of Meridian, Mississippi, to the clty of New Orléans, Louisiann, and tiiat 
the rallroad traok of said défendant paisses through the town of Pachuta, in 
the county of Clarke, and state of MlèslsSippi. On or about the 12th day of 
September, A. D, 1893, the said Joseph L. Nelson was 1q sald town of Pa- 
chuta. In said county and state, near the dépôt buildlfig In said town, when 
one of the défendant's south-bound passengfer trains rah tlirough said town, 
whlch is incbrporated' undèr the laws of the state of Mississippi, at the great 
and unlawf ul i speed of forty miles per hour, and without any warniug to +he 
said Joseph L, Nelson, and without any f ault or négligence qn his part, and 
through the gross negUgence and the wlïîful and. mçillcious wrong of the em- 
ployés of défendant, who Wéye at the time Its, agents, in charge of said train, 
ran over, mutiiated, and fatàlly woonded the sâld Joseph L. Nelson, frbm the 
efCects of which Injuries and wounds the said Joseph I/. Nelson died in about 
lifteen or twfinty minutes thereaf ter; tl^at by reasônof. the inflictlon of said 
wounds and injuries by the sald défendant upon the sald Joseph L. Nelson he 
sufCered Intense and indescrlbable mental and physical pain from the time 
of the inflictlon of the same up tô the time of his death, ail of which injuries, 
wounds, pain, and sufCerlng were brought about andpi'oduced by the négli- 
gent, willful, and hialieious' condhef of tiè Sàîd employés of défendant and 
without apy faiilt or négligence of the said, Jpseph L. Nelson." Xhe défend- 
ant filed à plea ôf "not guilty, ahd a pleaall'eging contrlbutory négligence on 
the part of the deceased, Joseph L. Nels'on. The case was tried on thèse 
pleas. It was proved,that Joseph L. Nelson, plaintlflf's intestate, was the 
husband of the plaintifl',and was aii employé of the défendant, eugaged in 
assistlng In constructing a dejjot building for the défendant at i?achuta, Clarke 
county, MlSs., at the time of receivlng the injuries alleged In the déclaration, 
which resulted In his death; , 

The ' plàintifE introduced Dr. h. S.'Brownlee as a withess, who testified 
that: ■ 

"He was a practlcing physiclan, residing at Paehij.ta, Clarke county, Mis- 
sissippi, about 300 yards from the défendant's dépôt, and that he resided in 
sald town on the 12th day of September, 1898. He sa:W Joseph L. Nelson on 
the 12th day of September, 1893. He waâ called to seè hlm on the day that 
he died at Paehuta, in sald Çlarke county, Mississippi, at about 8:30 o'clock 
a. m. on said day. He was ^Ca'lled to attend hlm in the capaclty of a physi- 
clan, and found hlm near the dépôt building in «aid town. He supposed It 
was about ten minutes after Joseph L. .Nelson was struck by défendant's 
south-bound train before he reached hla slde. He found that his Fibs were 
fractured, and that he was ponslderably bi;ulsed in the slde and back and in 
other places. The said Joseph L. Nelson lived about one-half hour after the 
wltness reached hlm, ahd he seemed to sufiCer intense pain. He was conscious 
for some time after the Wltûess reached him, bgt dld not reeognize wituess, 
OT any one else, so far as wltness knew. The south-bound passenger train 
on the New Orléans & Northeastern Rallroad had gone south through Paehuta 
only a short, time before wltness reached Mr. Nelson. The south-bound pas- 
senger train was about two hours jl^ie, ahd reached Paehuta on that day 
about 8:30 o'clock a. m. The tràln rân through the town rapidly, but the wlt- 
ness could not tell how fast. Wltness was well acquainted with tJie surround- 
ings of the dépôt building and rallroad tracks of the défendant company in 
the town of Paehuta, havlng lived in said town for many years past. The 
town of Paehuta was an incorporated town, and had a mayor and other town 
oflleers on the 12th day of September, 1893, the day Nelson was killed. The 
wltness made and swore to the correctness of the folio wing plat; 
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"The distances indicated on said plat were correct, the witness having made 
the measurements with a tapeline. A mortar box had been made between 
the main line of the défendant railroad and the side track of the railroad just 
west and opposite the dépôt building whlch was then being construeted. The 
side track of the railroad was and is west of the main track of said company, 
and the box in which mortar was being made up was situated between the 
main track and the side track west of the dépôt. The distance between the 
side track and the main track lying opposite the dépôt building was 10 feet 
and 5 inehes. A spur track had been built by the défendant, running ofC from 
the main line just north of the dépôt building on the east side of the main 
track, as shown on the plat. From the mortar box and from the dépôt build- 
ing on the opposite side of the main track to the point where the track on the 
main line began to curve northwestward it Is 330 feet. At this distance of 
330 feet from the mortar box and from the dépôt building the main line curved 
northwestward. This is a considérable cun'e. There were some cars stand- 
ing on the side track west of the main line, which cars extended southward 
below the dépôt and northward some distance up the side track from the 
dépôt building and from the mortar box standing between the rails of the maJn 
line, and the said side track was covered by said cars. The said cars on said 
side track extended sufficiently north ta obstruct the view of a person stand- 
ing between the rails of the main line and the side track where the mortar 
box was situated, so that a person standing at or near said mortar box, or 
even on the main line and track between the mortar box and the dépôt build- 
ing then being construeted, oould not see a train coming from towards the 
north very far north of the curve in said main line or track. The distance 
between said mortar box and the point where the main line makes a curve 
is 330 feet, and a person standing at or near the mortar box could not see a 
train approaching from the north very far beyond this curve if the side track 
was flUed up with cars. There w»as standing on the west side track, on the 
12th of September, 1893 (the same day that Nelson was killed), a car load of 
lime and sand, which lime and sand were being used in the mortar box for 
making mortar to be used in the érection of chimneys and flues for said dépôt 
buildings. The lime and sand were taken ont of the car and used by Nelson 
in making up mortar in the mortar box. There were also brick in the said 
car with said lime and sand, which brick were being used in the construction 
of the chimneys and flues for said dépôt building. Nelson made up the mor- 
tar in the mortar box, and carried the same across the main track to the 
building which was being construeted, and into the building, to be used about 
said flues and chimneys. Between the framework of the dépôt building and 
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the mjÈl(^5|facte.oftlie défendant company there was a pile of lumber 15 or 
20 feet long pMï<lH6nt 4 feet high, lying parallel wlth the main track, and 
this luiiïb^ir extended from one end to the other of the dépôt building on the 
west side, ;4nd raçyented a person from walking directly across from the mor- 
tar box tO itltflèpSt building. A person coming from said mortar box to said 
dépôt bnildllog would be required to go either to the north end or to the south 
end of the raptUng. He could^^&t gpidlrectly across the main track, and reach 
said dépôt MÎping, because b» wornS be obstructed by said!:t)ile of lumber. 
He would beV*^Blred to go northward from the mortar box about 10 or 15 
feet, and then g|t) «ast, to get around said pile of lumber to reach said building, 
or go diagonall^ aièross the main track, so as to cross north of the lumber 
pile. This lumber piled Up between the dépôt building and tbe main track 
of the défendant company extended up to within a few feet gf tbe east rail 
of the main track, which rail was so close to the west edge of the pile of 
lumber as to prevent a person from going between said east rail and the pile 
of lumber so as to be safe frôm an approaching train, the spaee between the 
pile of lumber and the east rail of the main track nQtbeJng sufficient to 
prevent his being struck by an appiroaching train. At the tipie that Nelson 
was killed be was working for tlie défendant company. Eacbuta at the time 
was a small town, containing 150 or 200 inhabitants. The most of the town 
is on the eastem slde of the railroad tracks, and at som"e- distance from the 
dépôt building; but there are some résidences on the west side, several of 
them not very far from the dépôt. There is a çallroad crosslng for a public 
road to the north of the dépôt building about 210 feet, as indicated by said 
plat. The. distance .between the mortar box north to where tlie swltch la 
located at the north end of tbe side track Is 755 feet, as s^own by said plat" 

A. J. Vick, a witness fpt the plalntlff, testifled that: 

"On the 12tb day of September; 1893; he was In the town of Pachuta, Mis- 
sissippi. Whèn Nelson was struck by the south-bound passenger train ou 
the âefendeint'a road. witness was standing on the rear platform of a car 
whleh stood on the spur track shownby the diagram, which spur track is on 
the east sldeof the main line of the défendant company, and runs back nearly 
to the dépôt building which was tben being eonstructed. Witness was only 
tt few yards from Nelson when he'was struck by the traini Witness was 
standing on the steps on the west'sid» Of the car; that Is to say, the steps 
nearest the main Une of the defeûdant'S ^railroad track. Nelson was Injured 
by the soùth-boimd laissenger train of tbe défendant railroad company about 
8:30 o'clock a. m. on Sëptember 12,' 1893. The said south-bound train was 
behind time. Witness was lookifig at Nelson when he was struck by the 
train.: Nelson bad startéd With some mortar in a bucket or vessel which he 
■held in his right hand, and which he had obtained from the mortar box shown 
on the diagram. He had started from the mortar box across the main track 
to the dépôt building, and was struck by the train abiJut the time he was 
crosslng the êast rail of the main track near the north end of the dépôt build- 
ing then being eonstructed. Witness dld not heâr the train blow, and Nelson 
did not see the train approaching bim until it had gotten within sixty feet bf 
hlm, and he dld not bave tirùe to escape from the track after he saw It. 
When Nelson fltst saw the train, he had reached the main' Une, having his 
face looking northward in the direction 'from whleh the train Was coming, and 
had started across the track In a northeasterly direction tôwards the north 
end of the dëpot building. ' Nelson could not bave cleared tbe track by going 
directly east, becaUse there was a pile of lumber lying bet#een the dépôt 
building being eonstructed and the east rail of the track at ttiàt point, which 
Would' bave prevehted hlm from going directly across the main tfack. It was 
neceSsary for Nelson to gO a little north, and then to the east, to escape the 
approaching train. Before Nelson vras able to escape from' thé track, he was 
■struck by the train, and afterwards died- He lived abolit 20 minutes after 
he was struck by the train. Witness assifeted in plckliig Nelson up and tak- 
ing hlm away after he was Injured. Nelson was struck by flreman's side of 
the englue. Engineer could not see him'at the time he was Struck. About 
flve minutes after Nelson was struck, and before the arrivai of Dr. Brownlee, 
who had been sent for, Nelson said, 'Oh Lord!' twice. Thèse were the only 
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■words he heard Nelson speak. He seemed to suffer intense pain. His face 
and the movements of liis body indicated mucli suffering. Witness left liim, 
before he dled, in tlie charge of the doctor. At the time Nelson was struclc 
by the train, the train was running at the rate of 40 miles per hour, and did 
net lessen its speed. Near where it stopped after Nelson was stnick there 
was standing on the side track west of the main line on that day, and at the 
tlme of the Injury, a freight train, with an engine attached. On the north 
end of the train, and to the north of and adjoining the engine on said side 
track, a lot of box cars were standing, extending northward nearly to the 
point where the sald side traick runs into and joins the main track to the 
north of the dépôt. The said side track was covered with cars from the point 
at the mortar box extending along the said track to a point near the switch 
on the north, as shown by the diagram in évidence. For some distance below 
the dépôt, and south, the said side track was entirely covered with said freight 
train and box cars. A person standing between the side track and the main 
track near the mortar box could see an approaching train about 330 feet, but 
no further. A car standing on the side track would obstruct his View so that 
he could not posslbly see any further, even if that far; but, if the cars had 
not been standing on the side track, he could, of course, hâve seen much fur- 
ther. The engine attached to the other train on the side track stood imme- 
diately west of and very near the mortar box. The engine was within a few 
feet of the mortar box, and only a few feet from Nelson. Before and at the 
time Nelson was struck by the train the engine attached to the other train 
whieh stood near the mortar box had on a high pressure of steam, and the 
escape of the steam from the engine made considérable noise. The escape of 
steam made a sort of tbumping noise. The distance from the mortar box to 
the place where the side track Joins the main line on the north is about 750 
feet. The distance from the mortar box to where the main line makes con- 
sidérable curve is about 330 feet. The side track also makes a eurve at the 
same place where the main line makes a curve. The side track was entirely 
covered with cars from just opposite the roortar box to a point north near 
where the switch joins the main line. There were three railroad tracks in 
said town of Pachuta, — the main line, the side track west of the main line, 
and the spur track east of the main line, extending down nearly to the dépôt 
building. Thèse three tracks are shown by the diagram. On this spur track 
were standing at the time three cars, one of whieh cars was being used for 
the dépôt while the dépôt building was being constructed; the défendant Com- 
pany had a telegraph office In said car, whieh' was then being used as a dépôt 
car. Between the frame of the dépôt building then being constructed and the 
east rail of the main line there was a pile of lumber extending from the 
south end to the north end of the building, whieh pile of lumber was about 
4 feet high, and covered the space between the west body of the dépôt build- 
ing and the east rail of the main line up to within a foot or two of said east 
rail. Thls pile of lumber would prevent a person from going directly east 
from the mortar box across the main line to the dépôt building, and, in order 
to reach the dépôt building, he would hâve to go around the pile of lumber. 
A lot of hands were at work at that time on the dépôt, and Nelson was a 
day laborer in the employ of the défendant, asslsting in the construction of 
said dépôt building. In a car standing on the side track just west of the 
mortar box there was some sand, lime, and brick, ail of whieh were being 
used in the construction of sald dépôt building. The sand and lime were 
being used by Nelson in the mortar box for the purpose of making mortar to 
be used in eonstructing the fines and chimneys to said building. Nelson would 
mix the lime and sand in said mortar box, and would then take the mortar 
in a bucket or vessel across the track to the dépôt building, for use. Nelson 
had not been in the employ of the défendant for a very long time, but the 
witness did not know how long. Witness did not know how long the mortar 
box had been constructed. He saw it there the day before Nelson was killed, 
but did not know how long it had been there before that time." 

At the conclusion of the plaintiff's évidence the court, on motion of the de- 
fendant, instructed the jury to flnd a verdict for the défendant. The plaintifE 
diily excepted, and brings the case on error to this court, and assigns as error 
the instructions of the coturt to flnd for the défendant 
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W. 13. Baskin and D. W. HeM^^berg (Mr. Miller, on tlie brief), for 

Jolin W. Fewell and Harry H. Sali (T. G. Fewell, on the brief), for 
défendant in error. 

Before BAÉDI2É, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY; Circuit Judge, aftér stating the case, delirered the opin- 
ion 6f thé court. n 

At the time tHe injury was inflictéd which caused Nelson's death 
he was an employé of the défendant company, and was engaged in 
making and carrying mortar to build a dépôt. The injury was caused 
by other employe;s in charge of a locomotive and train on defendant's 
railroad. It is not necessary to consider the common law relating 
to fellow servants, because, so far as that question relates to this 
case, it is Controlled by the Missisisippi constitution and statute. Sec- 
tion 193 of the constitutirin of Mississippi of 1890 provides that: 

"Bvery employé of any railroad coïporation shall hâve the same rlght and 
remédies for any Injury suffered by hlm from the act or omission of said 
corporation; or Its employés, as are allowed by law to other persons not em- 
ployéSv * !* * where the injmry results from the négligence of a fellow 
servant engaged in another departmènt of labor from that of the party in- 
jured, * ♦ * or of one engaged about a diflferent pièce of work." 

This provision of the constitution is repeated in the statute. Code 
Miss. 1892, § 3559. The employés having charge of the train of cars 
were engaged in another departmènt of labor, and on a différent 
pièce of work, from that in which Nelson was engaged. 

The évidence tended tb show that defendant's locomotive attached 
to the train, of cars ran over and killed the plaintiff's intestate at 
8 :30 a; m,, on September 12, 1893. The accident occurred at Pachuta, 
Miss., which was au incorporated town of 150 to 200 inhabitants. 
The défendant was erecting a dépôt in that town, and "a lot of hands" 
were at work on it at the time of the injury, The plaintiff's intestate 
was engaged in making mortar in a mortar box situated between the 
railroad tracks, and in carrying the mortar across the main track to 
the dépôt. Lùmber was sp piled between the main track and the de- 
pot that he could not go straight across to the dépôt, but would be 
required to go northward 10 or 15 feet, and then eastward, to reach 
it. There was a curve in the railroad 330 feet from the mortar box, 
and a public crossing 210 feet from the mortar box, Several cars 
were so standing on the side track west of the main track as to ob- 
scure the view of the main track northward at a distance of 330 feet 
from the mortar box and from the track near it. An engine wa^ on 
the west track) letting ofl steam, and making a thumpihg noise. The 
train was two hours later than the schedule time. Nelson started 
from the mortar box with a bucket of mortar to carry it to the dépôt 
for use in the building. When he was crossing thé track, he flrst 
saw the train. It was running at the rate of 40 miles ah hour. The 
statute prohibited under penalty the running of trains through an 
incorporated toM'n fas"tér than 6 miles an hour. Id. § 3546. No bell 
was rungj! or other signal given. Nelson was within 60 feet of the 
train when he flrst saw it. The obatructions on the side track were 
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such that the train could not be seen till it was within about 330 feet 
pf the mortar box. When Nelson first saw the train, he could not 
bave cleared the track by going straight across, because just east of 
the track the lumber was piled se close that he could not get far 
enough from the track to escape the train. It was necessary to go 
a little north, and then east to clear the track. He was struck aud 
killed as he reached the east side of the main track. This évidence 
unquestionably tended to show that the défendant company was guilty 
of négligence. Contributory négligence was the défense relied on in 
the court below and in this court. It is true, as decided in many 
cases, that one is guilty of contributory négligence if he recldessly 
walks on the railroad track in front of a rapidly moving train. If 
injured under such circumstances, he ordinarily has no right of action. 
Kailroad Co. v. Houston, 95 U. S. 697, 702, 24 L. Ed. 542. In apply- 
ing this doctrine in the case of Southern Pac. Oo. v. Pool, 160 U. S. 
438, 16 Sup. et. 338, 40 L. Ed. 485, the court said that the deceased, 
"on a bright morning, with nothing to obstruct his vision," started 
along the track. In a late case the same doctrine was expressed with 
much clearness. After holding that the deceased was guilty of con- 
tributory négligence in walking across the track in front of the mov- 
ing train, and that the jury should hâve been directed in that case to 
flnd for the défendant, the court added : 

"The cases in this court relied upon by the plaintiffs are ail readlly dlstin- 
guishable, either by reason of the proxlmity of obstructions Interfering with 
the View of approaching trains, confœion caused by trains approaching simul- 
taneously from opposite directions, or other pecullar circumstances tending 
to mlslead the injured party as to the existence of danger in crossing the 
track." Bailroad Co. v. Freeman, 174 U. S. 379, 384, 19 Sup. Ct. 763, 765, 
43 L. Ed. 1014, 1017. 

This case indicates distinctly that, where there are obstructions 
interfering with the view of approaching trains, or other peculiar cir- 
cumstances tending to mislead the injured party, the question of con- 
tributory négligence would at least be one for the jurj'. In the prés- 
ent case the obstructions on the railroad were such that the train 
could not be seen by Nelson till it was within 330 feet of him. If it 
was going at the rate of 40 miles an hour, it would go 330 feet in 
less than 6 seconds. Nelson did not see it till it was within 60 feet 
of him. That distance would be run by the train in about one sec- 
ond. Nelson was in the lawful performance of the work he was em- 
ployed to do. The défendant was chargeable with notice of the con- 
ditions surrounding him. The conclusion does not follow from thèse 
facts, as matter of law, that Nelson was guilty of contributory négli- 
gence. The question of négligence is one of law ^or the court only 
where the facts are such that ail reasonable men must draw the same 
conclusions from them. A case should not be withdrawn from the 
jury unless the conclusion foUows as matter of law that no recovery 
can be had upon any view which can be properly taken of the facts 
the évidence tends to establish. We do not discuss the évidence fur- 
ther, for we would not intimate what the verdict on the question of 
contributory négligence should be. We are of opinion that the évi- 
dence in the record makes it a question that should be submitted to the 

100 F.— 4:7 
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jury. J<tees V. Eailroad Côi, 128 U. S; 443, 9 Sup. Ct. 118, 22 L. Ed. 
478; Eane V.'Kailway C6., 128"U. S. 91, 9 Sup. Ct. 16, 32 L. Ed. 
339; Eail'^ày Co. V. Ives, 144 U. S. 408, 12 Sup. Ct. 678, 36 L. Ed. 
485; Gardner v. Railroad Cô., 150 U. S. 349, 14 Sup. Ct. 140, 37 L. Ed. 
1107. The jtidgiaent of the circuit court is reversed, and the cause 
remanded, with instructions to grant a new trial. 



DBNVEE & B. G.E. GO. v. EOLLER et al. 
(Olreult Court of Appeals, Ntoth Circuit. February 5, 1900.) 

,;;, ,'/,'' .|;'no. 548. '■,^;; 

L" FOBKIGN CORPOBATIOITS— SeKVICE— MaNASINQ OB BUSINESS AGENTS. 

UnderiÇofle Civ. Proc. Cal., S 411, whieh provides for service on forelgn 
corporations "dotag bnsineés' aijid liaving a managing or business agent, 
cashlér ôir' sècretary within thls^ state," by service upoû suèli agent, cash- 
1er, OrMeecretary, a railroad; company Iricorporated' in another state, 
/whlch, aJtjliough havlng no llne of, road wltbln th^ , statp, malntalns an 
office thereln, , deslgnated by pi stgn, asi the f reight : and passenger office 
of its road, IQ charge of a général agent, vrho Solicltspassengers and 
■ freight' tb ê*!>' over Its Une, âid Issues biUs 6f lading fdr frelght so ship- 
■, ped, Is subjéct to suit in. the state; and such agent Is a. managing or busi- 
ness agent, within the statute,; on whom service may :be maçte. 

2. SaMB— JUBISDICTION DP StATB COURTS — ToBT COMMITTED IN AnOTHER 

A prlvaté eorporatlon, llke .a natural person, may be stied in a transi- 
tory action In: any state where service can legally be had upon It; and 
under Gode Giv. Proc. Cal. § i411, whlch provides for service upon for- 
eign corporations dolng busiitteSS''in the state, and section 395, whlch pro- 
vides gëneiiaUy for the triai of sultà against nonresldents, in any county 
whlch the plaintlff may designate in hls complaint, à forelgn railroad 
company whlch does business In the state, and has a managing agent 
, thereln, on whom service jnay Içgailly be made, is subject to be sued in 
.. the courts pf the state for a toft (^pimltted 1^ anotber statç. 

8, ÇaKRIBRS— InJUBT TO PASSBNGE9-rrC0H.LISION DCE TO NEGLIGENCE OP LBS- 

" BBÈ., ■ ,' ' ' ' '''i^ 

A railroad' ébmpànywhieh leases to another company the right to use 
ift portion bf -tts : tracki overiwliich It also runs its own trains, is llable 
to one of |ts passengers foj", anrWiiry received in. a collision due to the 
' négligence qf the employés of: lis, lessee. 
4. Damages— Pbrsonai. Injdby— iNJirRiiKs Resdlting prom Fbight. 

' In ah action by a passenger 'aèa;itist à railroad company to recover 
; damages for Injuries received id 'a collision, where there was évidence 
that plalntlfit fiustalned serions bôdlly injuries, ah ihstruetion was proper, 
that If grpat frigbt was a reason£^bl.e. and natural conséquence of the clr- 
cumstancés In whlch the collision, with the ensulng wreckage, explosion, 
and conflagration, placed the plaintlff, and she was abtùàlly put In f right 
by tàose fclrcUffistances, and" InJuiT' to her health waè a reasonable and 
natural conséquence of such f right, and was actnally and proxlmately 
occasloned thereby, such Injury was one for whlch damages were recov- 
erable. . , ; ,. 

6. Same— PuTPBB Pain and Buppering— Mental Suppering. 

Damages for a personal ihjury may propéHy include compensation for 
pain and srrfferlng, both physical and mental, whlch has resulted in the 
past, and also. If the injury, Is sI(6Wn to be permanent, for such as it Is 
fair to belle ve wlU resuit in r the future. 
6. Evidence— Opinions op Experts. 

It Is not error to permit a physiclan testifying as an expert to state 
his opinion as to the nature and cause of the bodily br mental condition 
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of a patient whom he has treated, derived from his own knowledge, hls 
attendance, treatment, and eiaminatlons, although based in part on.state- 
ments of the patient and ieomplaints made at différent times as to her 
pains and sufferings, and in the same connection to give his opinion as 
to whether the injuries are llable lo be permanent. 

7. Samb— Hypothbtical Qpestions. 

Where a hypothetlcàl question to a wltness testifylng as an expert as- 
sumes the existence ot a state of faets whlch the évidence directly, fairly, 
and reasonably tends to establlsh, and does not transcend the range of 
évidence, it Is proper to permit It to be answered; and It is not necessary 
that the question should embrace ail the facts in the case, or tliat they 
should be stated in the exact language of the witnesses, 

8. Cabriers— Action for [njdbv to Passenger in Collision— Evidence. 

In an action by a passenger against a railroad company to recover 
damages for Personal injuries received in a collision, where it was shown 
that plaintjff's nervous System was seriously afCected after the accident, 
to enable the jury to détermine whether she was frlghtened, or received 
a shock to whlch her condition might ' reasonably be attributed, évidence 
of ail the facts and eircumstances connected with the collision was ad- 
missible, such as that plaintiff jumped from the car in her nightdress, 
and stood upon an embankment for half an hour with other passengers, 
and that she saw the wrecked and buming cars, and saw and heard , the 
wounded persons who were taken from the wreck. Such occurrences 
were a part of the res gestae, and the fact that they took place after the 
collision, or that plaintiff wotild not hâve been afCeeted thereby had she 
lemained in the car, diiâ not rehder such évidence inadmissible, as she 
had the right to aet upon the facts as they appeared to her at the tlme, 
and to use her sensés, without being chargeable with contributory nég- 
ligence. 

9. Evidence— Photographs op Wreck. 

Photographs of the wrecks of railroad trains resulting from a colli- 
sion, duly autheaticated, are admissible In évidence In an action by a 
passenger to recover for injuries sustained in such collision, to iUustrate 
the testlmony of the witnesses. 

10. DAMAGES— Action for Injurt to Passenger— Flkading Spécial Dauaoes. 

In an action by a passenger àgalnst a railroad company to recover 
for injuries received In a collision, ttie aggravation of plaintlfE's other in- 
juries, due to fright or nervous shock Incident to the collision and its 
attendant eircumstances, is a direct and proximate efCeet of the collision, 
and need not be specially pleaded, but may be proved under a gênerai 
allégation of bodily Injury. 

11. Trial— Instructions-Refcsal of Reqijests. 

Absolute perfection in instructions, so that they eannot be subjected 
to criticism, is not, and eannot reasonably be, required; but if the charge 
In its entirety fairly covers the légal propositions necessary to give in- 
structions upon, and is substantially correct, it is not errer for the court 
to refuse the instructions prepared by counsel, although they contain cor- 
rect principles of law applicable to the case. 

In Error to the Circuit Court of the United States for the Southern 
District of California. 

Stephen M. White and Charles Monroe (Henry T. Kogers, of coun- 
sel), for plaintiff in error. 
Lynn Helm, for défendants in error. 

Before McKENNA, Circuit Justice, GILBERT, Circuit Judge, and 
HAWLEY, District Judge. 

HAWLEY, District Judge. This action was instituted to recover 
damages for injuries received by Katherine A. Eoller, one of the de- 
fendants in error, on September 9, 1897, while a passenger on the rail- 
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ro^éf^aMtilf in erroif, in a wr^i^Hîch oçcuriièa tetweèn a freight 
trai^ 0^ ïïiie':C<)l()rado Midland Ç^ifl.pany andthe regùlar passenger 
tr'ain 6f (jtheiplaintiff in error^ a corporation organized under the laws 
of Colorado. The Colarado Midland Eailroad Company owned and 
operated a railroad extending from Colorado Springs to New Oastle. 
Frein Netp; Çàstle to Eifle Creek, it ioïiérated its trains pver that por- 
tion 0f thé t)enyèr & Rio Grande Sailroad under a lease from that 
corporation. The trains of the respective roads were run by the em- 
ployés of the respective companies lïttder a time-card and rules for 
running trains prepared by the plafiltiff in error. The record shows 
that thé coUisiOû in question was cauSed by thé négligence of the em- 
ployés op the train of the Colorado Sfidland Railroad Company, and 
that the plaintiff in érror and its employés were entirely free from 
any négligence in the inatter. This action was brought in the su- 
periût cburt for Los A^ngeleg, connty, state of California. Summons 
was issuçd and served upon iW. J. Shotwell, who was the agent of the 
plaintiff in error at San Francisco^ Cal., authorized to solicit and con- 
tra-ct for 'passengers and freight to bécarried from the state of Cali- 
fqriliajiot^r other Unes, and thén oyef tte railroad of the plaintiff in 
error in the state of Colorado, and the soliciting and contracting for 
passengers^nd freight to be carried from Eastern points through the 
state of Côlot-ado tô the state ofG^lifdrnîà. The plaintiff in error 
doès not bwn or opérate ariy railroad in' thé ètàte of Caïif orhia. The 
cause of action arose wholly within the state of Colorado. After 
the service of the summons the action was removed by the plaintiff 
in error from the state court to the Circuit court of the United States 
for the Southern district of Californie, ; À motion was then made to 
quash the summons and dismiss the action upoh the ground that 
neither the circuit court npr the sup^ribr court, of the state had or 
hâve any jurisdiction of the subject-matter of the action, or of the 
person Of the corporation. The court denied this motion, and its 
ruling théreon is made the basis of à|i |issignment of error. 

1. Did the court err in refusing to 4uash the summons? In de- 
termining this question it becomes our duty to look prayerfully to the 
statute of California under which the service of the summons was 
made. The Code of Civil Procédure (Section 411), applicable to this 
case, provides that: , 

"The summons must be served by delivering a copy thereof, as follows: 
• ♦ * (2) if the suit is against aiforèign corporation, or a non-resident 
joint stocli Company or association, doing business and having a managing 
or business agent, cashier, or secretary wlthlii this state, tb such agent, cashler, 
or secretary." 

The plaintiff in- error Éad an office in the city of San Francisco. 
Upon the Windows of this office were signs which read, "Denver & 
Rio Grande R. R. Freight and Pasëenger Office." Ih a folder used 
^nd distributed by it fot public information, giving the places of its 
offices and agents, is found the name of "W. J. Shotwell, Gen'l Agt. 
Pacific Ooast, 314 California St., San Francisco." W. J. Shotwell, in 
his affldavit, says: 

"That he is the gênerai agent for the jJenVer & Rio Grande Railroad Com- 
pany, à défendant herein, for the states of Oalifomia and Nevada. * ♦ • 
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That it is true that in his office in San Francisco he and tlie clerks iinder him 
soliçit passengers and freight to go over the Denver & Kio Grande Kailrqad. 
* * » xhis affiant endeavors to induce shippers of freight to send it from 
San Francisco, so that during its route east it will go over the Denver & 
Rio Grande road. • * » That he issues a shipping rec-eipt or bill o£ lad- 
ing for the goods to be shipped from San Francisco. * * * That his only 
employment is for the purpose of soliclting freight and passeuger business. 
and In influencing shippers and passengers to ship their freight and to trayel 
over the Denver & Rio Grande road in the state of Colorado." 

It thus clearly appears that the plaintiiï in error had a business 
office in the city of San Francisco, state of California, and a managing 
agent in charge of that office, for the purpose of solicitiug business 
in transporting passengers and freight over its road, situated in 
the state of Colorado. Is not this sufficient to authorize a valid serv- 
ice of summons upon the authorized agent of the corporation? It 
will be noticed that, if there is no cashier or secretary upon whom 
service can be made, the Code does not specify the extent of the 
agency required in order to bind a nonresident corporation by service 
of summons, except that the person must be a "managing or business 
agent." It is obvious that this does not mean that it must be the 
gênerai managing agent of the corporation. The object of the serv- 
ice is attained when the agent served is of sufficient rank and char- 
acter as to make it reasonably certain that the corporation will be 
riotified of the service, and the statute is complied with if he be a 
managing or business agent in any specilied line of business transact- 
ed by the corporation in the state where the service is made. That 
Hhotwell, upon whom the service was made, was such au agent, is 
manifest from the facts above stated. 

In Tuchband v. Eailroad Co., 115 N. Y. 437, 440, 22 N. E. 361, the 

court said : 

"When the corporation has an office in this state, vyhere a substantial por- 
tion of its business is transacted by a person designated by itself as a gênerai 
agent, although foUowed by words indicating some one department, it may 
safely be assumed that the object of the statute will be accompllshed. It, of 
course, intends a 'managing agent' in this state, and, where a corporation cre- 
ated by the laws of any other state does business in this state, the person 
who, as its agent, does that business, should be considered its managing agent; 
and more especially should that be so where the foreign corporation has an 
office or place of business in this state, and when that office is in charge of 
that person, and he there acts for the corporation. He is there doing business 
for it, and so manages its business. Sueh person is, in every sensé of the 
words used in the statute, 'a managing agent.' " 

In Merchants' Mfg. Oo. v. Grand Trunk Ry. Co. (C. C.) 13 Fed. 358, 
the court said : 

"A corporation, although it cannot migrate beyond the limits of the sov- 
ereignty which lias ereated it, may by comity exercise its franchise else- 
where. A foreign corporation can transact business hère upon such condi- 
tions as may be imposed upon it by the laws of this state. It can be sued 
whenever the technical obstacles in the way of compelling its appearance do 
not exist. At common law, process must be served on its principal offlcer 
within the jurisdiction of the sovereignty where the corporate t>ody exists. 
But it can waive this requirement, and consent to be served in a différent 
manner, and when it does this it stands on the same footing with a natural 
person. When it avails itself of the privilèges of doing business in a state 
whose laws authorize it to be sued there by service of process upon an agent, 
its assent to that mode of service is implied. Accordingly it has bcen re- 
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peatedly held tljat a foreign corporatipn eonsents to be amenable to suit by 
sucb taoàè df-SèMëè as the la»s' 6f the stàte provide, when It Invokes the 
conliïyoftliè'iMate ïor the transaction df Its afCairs. Insurance C!o. v. French, 
18 Bfow. *M, 19 t: Eii 451; Hallroad Co. y. Harris, 12 Wall: 81, 20 L. Ed. 
394; Mi partie Sdhollenbèr^çr, 96 V. S, 3«9, 24 L. Ed. 853. It waives the 
rlght to objeijt to the mode bf service of process whlch the state laws au- 
thorlze." 

See. also, Eailroad Co. v.Èstill, 147 U. S. 591, 506, 606, 13 Sup. Ct. 
444, 37 L. Ed. 292; Van Dresser v. Navigation Co. (C. C.) 48 Fed. 
202 j J^forton V. Eailroad Co. (C. C.) 61 Fed. 618; Palmer v. Herald 
Oo. (C. C) 70 Fed. 886;. Foster v. Lumber Co., 5 S. D. 57, 68, 58 
K W.;9, 23 L, E, A..490}, Palrner v.Pennsylvania Co., 35 Hun, 369; 
Af cNichol T. Agency, 74 Mo. 457; Stone v. Insurance Co., 78 Mo. 635, 

2. Did the courts in Calilomia ha^e jurisdiction of the subject-mat- 
ter of this action? This question is, dépendent to a great extent upon 
the concliisions already reached as to the Talidity of the service of the 
summons. The.Co,de of CHvM Procédure of California, in treating of 
tbe place of triai of civil a<jtions, spécifies (1) certain; civil actions that 
are. to be tried in the county in wMch tbe subject of' the action, or 
some part thereof, is situatad; (2) of other actions, where the cause, 
or some part^arose in the county; (3) of the place of trial of actions 
against eounties. Then conjes, section 395, as to the place of trial 
of other actions acoording to the résidence of the parties. In this 
section we flnd that "if none of the défendants réside in the state 
• * • the same may be tried in any county which the plaintiff 
may designate in his complaint." It will be observed, by a careful 
reading of the statute, that actions of the nature and character of thf 
one under coilslderatioa are not mentioned in the list Of actions that 
must be tried where the subject of the action is situate, or where the 
cause of acticui arose. The contention.of the plaintiff in error is that 
the statutes of Califomia donot give juïisdiction, but simply provide 
in what county saits, oyer which thé courts of California hâve juris- 
dlction, shall b|e brought, and how tbe service of sutomons may be 
made. CaiijtWs contention be sustajined? There is no décision of 
tbe suprême court of California construing the varions statutes we 
bave cited With référence to the particular facts of this case. But 
in Thomas v. MiUing Co., 65 Cal. 600, 602, 4 Pac. 641, the court had 
under considération a motion for a change of the place of trial. The 
défendant was an English corporation. It had never designated a 
person upon whom service of process could be had, but tbe summons 
was served upon its managing agent. One of the questions presented 
was whether a foreign corporation doing business in California had a 
résidence in àny pârtiçulai?. county^ such as çonteniplated by the pro- 
visions of the, Code of Civit Procédure relating to the t)laçe of trial; 
ând in the course of the opinion the court said: 

•"A foreign corporation Càhhpt do busiilesé herb withoUt subjecting itself to 
tlfte jurlsdiction of our courts, but it is not a necessary corôllary that it is 
ehtitled to claim à 'résidence' hère. It cahnbt escape the conséquences of an 
iiië^al act done by its agents, wlthin the seope of the authofity' it bas con- 
ferred upoh theiri, by sétting up ^n existence under à foreign government. 
People V. Central R. H. of New Jersey, 48 Barb. 478. It is liable to be sued 
hère to the samé extent as; ah indlvidual or bompany Incorpofated under the 



DENVER & E. G. R. CO. V. ROI.LER. 743 

laws of this state. Austin v. Kailroad Oo., 25 N. J. Law, 383. It may be 
siied hère, not because it résides hère, but because it has chosen to do business 
hère by its agents. Its home is in the country where alone it has its being. 
As it résides, if anywhere, out of the state, an action against it may be tried 
in any county designated by the plaintiff. Code Civ. Proc. § 395." 

The gênerai drift and tendency of judicial décisions, state and na- 
tional, is in the direction of placing corporations upon the same plane 
as natural persons, in regard to the jurisdiction of suits by or against 
them. The statutes of the différent states and of the United States 
hâve, as a gênerai rule, been liberally construed for the purpose of sus- 
{aining this view, although the décisions of the state courts upon the 
précise point under discussion are not entirely harmonious. We are 
of opinion that the decided weight of authoritj and of reason is in 
favor of the jurisdiction of the state court over the présent action, 
under the provisions of the statutes of California above cited, and 
upon the facts disclosed by the record. 

In Kailroad Go. v. Estill, supra, the facts were in ail essential re- 
spects similar to the case in hand. There two suits at law were 
brought against the raUroad company, wliich was incorporated under 
the laws of the state of New York, in the state court of Saline county, 
Mo., to recover damages for injuries by the railroad company, 
through négligence, to live cattle. The cattle were being transported 
from Massachusetts to Missouri. The damage occurred from a col- 
lision which took place in Ohio. The summons was served in St. 
Louis, Mo., on a city passenger agent of the railroad company in its 
business ofïice there, who had charge of it at the time of the service. 
The company there, as hère, appeared, and upon pétition removed the 
actions to the circuit court of the United States, because of diverse 
citizenship, and thereafter in the circuit court moved to quash the 
writ of summons on the ground that it was void and conferred no 
jurisdiction over the railroad company. The circuit court overruled 
this motion. The suprême court, in considering the assignments of 
error based upon this ruling, following the décisions ot the state court 
of Missouri, held that the state court acquired jurisdiction of the 
actions, under the provisions of subdivision 4 of section 3489 of the 
Kevised Statutes of Missouri of 1879, and section 3481 of the same 
statutes. Thèse sections are substantially the same as sections 395 
and 411 of the Code of California, heretofore cited. This is a 
transitory action, and could be tried in any state where jurisdiction 
could be obtained by proper service upon the corporation. 

In Curtis v. Bradford, 33 Wis. 190, 192, in proceedings against a 
garnishee upon a judgraent obtained against a railway company, 
where, as hère, it was claimed that the court neither had jurisdiction 
of the défendant, nor of the subject-matter of the action, the court 
said: 

"It further appears that the principal suit was brought to recover for inju- 
ries done to the plaintiff's wife while attempting to get aboard the defendant's 
cars at a station In Michigan. It was doubtless an action sounding in tort, 
lor an injury inflicted in another state, but still one transitory in its character, 
and triable by the courts of tlds state. This proposition is in accordance with 
reason, and is amply sustained by the authorities to which we are referred. 
♦ * • Tbose authorities establish the doctrine that courts of gênerai jurls- 
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diction entertaln actions for personal Injury, even where the act complained 
of -wascommltted in another State." 

In Eailroad Co. y. Wallace, 50 Miss. 244, 248, the collision of the 
train of cars Whereby Wallace, the plaintiff, was injured, occurred 
in the state of Louisiàna. The suit was brought in the state court 
of ILi^wrençe, county, Miss. ; ,The suprême court said: 

"TJie couït had jurisdictlon of the subject-matter of the suit, and, as thei-e 
Is po objection to the service of process by which the plaintilïs in error are 
brought Into court, » * ♦ the court had jurisdlction of the plaintlffls iu 
érrot; and; upon well-settled principles, the court having jùrlsdictlon of the 
subject-matter of the suit and of the défendants ean entertain the suit and try 
the cause. Corporations are artificial person», èxisting only in contemplation 
of law, They must dwell in the place of thelr création, and cannot migra te 
to another state. But they are liable to be sued like natural persons in tran- 
sitory actions, arising ex eontràctu or ex delicto, in any state where légal 
service of process can be had. ♦ * * In transitory actions, toreign private 
corporations, like natural persons, may be sued anywhere where the court 
can obtain jurisdlction ot the corporation, either by légal service of process, 
or its appearance by attorney." 

In addition to the authorities heretofore cited, see Eingartner v. 
Steel Oc, 94 Wis. 70, 74, 80, 68 îf. W. 664, 34 L. E. A. 503; Acker- 
son Y. Eailway Co., 31 N. J. Law, 309; Steed v. ïïar\ey (Utah) 54 
I*ac. lÔll; Block t. Eailroad Co. (C. C.) 21 Fed. 529. 

la Eailroad Co. v. Harris, 12 Wall. 65, 83, 20 L. Ed. 354, the facts 
were that Harris, while traveling as a passenger on the Baltimore 
& Ohio Eailroad, was injured in a collision in the state of Virginia. 
He brought an action for damages against the railroad company in 
the suprême court of the District of Colambia. It will be seen, by 
reading the opinion in that case, that the cause of action arose 
aeither in the state of Maryland, where the railroad company was 
incorporated, nor in the District of Columbia, where the action was 
brought, but in the state of Virginia. The décision, in eflfect, dé- 
clares that a corporation of one state, lawfully doing business in 
another state, and legally served with snmmons in the state where 
the suit is brought, is subject to the jurisdiction of the court in that 
state. This décision has been universally f ollowed in the United 
States courts. 

Ifli Stewart t. Eailroad Cp., 168 U. S. 445, 448, 18 Sup. Ct. 106, 42 
L. Ed. 539, the court said: 

I "An action to recover damagess for a tort i? not local, but transitory, and 
can, as a gênerai rule, be maintained wherever the wrongdoer can be found. 
Dénniek v. Railroad Oo., 103 U. S. 11, 26 L. Ëd. 439. It may well be that, 
where a purely statutory right is created, the spécial remedy provided by the 
statute for the enforcement of that right must be pursued; but, where the 
statute simply takes away a common-iaw obstacle to a recovery for an ad- 
mitted tort, it would seem not unreasonable to hold that an action for that 
iott can be maintained in any state in which that common-law obstacle has 
been renioved." 

In Steamship Oo. v. Kane, 170 U. S. 100, 112, 18 Sup. Ct. 530, 42 
L. Ed. 969, the court, among other things, said: 

"The présent action was broUght by a citizen and résident of the state of 
Né^ Jersey, in a circuit court of the United States held within the state of 
New York, against a foreign corporation doing business in the latter state. 
It was for a personal tort committed abroad, sueh as would hâve been action- 
able if committed in the state of New York, or elsewhere in this country, and 
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an action for which might be malntained in any circuit court of the United 
States which acquired jurisdiction of the défendant." 

Numerous authorities might be cited to the same effect, but the 
above is deemed sufflcient. The court did not err in refusing the 
motion of the plaintiflf in error. 

3. This brings us to the considération of the questions raised at 
the trial of the case. 

Did the court err in instructing the jury as follows: • 

"There is no controversy but that the pleadings and proofs show that a 
collision between the train of the défendant and that of the receiver of the 
Colorado Midland Railway Company occurred at the time, place, and in the 
manner alleged in the complaint, and that said collision resulted from the 
négligence of the employés of the receiver of the latter company, and that 
plaintiffs at the time of said collision were passengers on the said train of 
the défendant. The pleadings and proofs further show, beyond controversy, 
that the défendant owned the railroad track at the place of collision, and that 
at the time of the collision the receiver of the Colorado Midland Railway Com- 
pany, under a lease from the défendant, was using said track jointly with the 
défendant. Upon the foregoing facts, as adraitted and proved, concerning 
the ownership, lease, and use of said track, the court instructs you that the 
négligence of the employés of the receiver of the Colorado Midland Railway 
Company is imputable to the défendant, and that the défendant is accordingly 
responsible in law for said collision." 

This instruction properly stated the law upon this subject. The 
plaintiff in error owed the défendants in error the duty of safe car- 
riage. It had a direct responsibility to them. That responsibility 
and liability upon its part for damages, if any injuries occurred to 
them, it cannot avoid upon the ground that another company, to 
whom it had leased its road, was guilty of the négligence which 
caused the collision that resulted in the injuries 'complained of. 
This direct question was presented in Railroad Co. v. Barron, 5 
Wall. 90, 104, 18 L. Ed. 591. The court, in considering it, said: 

"It will be observed the défendants owned the road upon which they wei'e 
running the car in which the deceased was a passenger at the time of the 
collision, and that the train in fault was ninniug on the same road with their 
permission. The question is not whether the Mlchigan company is respon- 
sible, but whether the défendants, by giving to that company the privilège of 
using the road, hâve thereby, in the given cas«, relieved themselves from re- 
sponsibility. The question bas been settled, and we think rightly, in the 
courts of Illinois, holding the owner of the road liable. Railroad Co. v. Mc- 
Carthy, 20 111. 385; Railroad Co. v. Dunbar, Id. 624; Railroad Co. v. Whipple, 
22 111. 105. The same prînciple bas been afflrmed in other states. Nelson v. 
Railroad Co., 26 Vt. 717; McElroy v. Railroad Corp., 4 Cush. 40O." 

In Central Trust Co. of New York v. Colorado Midland Ry. Co. 
(C. C.) 89 Fed. 560, 564, the question presented to the court arose 
upon exceptions to the report of the niaster flxing the liability 
for losses growing out of a collision between the trains of the re- 
spective railroad companies. The accident which was the founda- 
tion of the litigation took place, as hère, between New Castle and 
Rifle Creek, in Colorado, under conditions precisely the same as 
are presented in this case. The court in the course of its opinion 
stated that the Denver Company, as a carrier of passengers, would 
be rightfully and primarily held responsible to the passengers, on 
its train, for the injuries received in the collision. See, also, Rail- 
road Co. T. Meech, 163 111. 305, 308, 45 N. E. 290; Railroad Co. y. 
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:Phinazee, 98 Ga- 488, 21 g. E. 66; Bank v^ Smith, 30 G. C. A. 133, 
86 Ped. 398; Patterson vtiBailway Oo., 54 Mich. 91, 98, 19 N. W. 
761; Kinney Y. Eailroad Oo. (N. C.) 3Q S, E. 313; Beaton v. Same, 
Id. 333; Pierce t. Same, 82 S. E. 399, 402; Central Trust Cîo. v. 
Denver & E. G. K. Co., 38 G. C. A. 143, 97 Ped. 239, 242. 

4. It is next claimed that the court erred in charging the jury as 
follows: 

"The only questions, therefore, which -will require investigation at your 
hands, are: Was the plaintifE Katherine A. BoUer injured by said collision? 
And, if she was so Injured, -^vhat amount of damages will compensate for the 
injuries received? If the evifiènçe fails to satisfy y ou that said plaintifC Kath- 
erine A. RoUer was injured by said collision, your verdict will be for the de- 
fendant. If, however, you flnd from the évidence that said plaintifE Kath- 
erine, A. RoUer was injured by said collision, thèn your verdict will be for the 
plaintiffs, and, pursuant to the instructions hereinafter glven, you will award 
sUch an, amount of damages as will be a fair compensation for ail the injuries 
so sustained by the said Katherine A. Boller. You are further instructed 
thatj if great fright was a reasonable and natural conséquence of the circum- 
stances in which the collision aforesald, with the ensuing wreckage, explosion, 
and conflagration, placed said plaintifif Katherine A- RoUer, and that she was 
actually put in fright by those circumstances, and that injury to her health was 
à reasonable and natural conséquence of such , great fright, and was actually 
and proximately'occasioned thereby, said injyiryis one for which damages are 
recoverable." 

Ai^d, in connection witli this part of the charge of the court, it is 
claiiued that the court erre^ in refusing to give the following, among 
other, .instructions asked for by the plaintifE in error: 

"fjfl^itiages eau be given for fright or mental suifïprlng resulting from 
mererlsk or péril, where no aetual injury has been ; sustained; nor for the 
resi^fe of mental .or nervoiis dlstufbances, where no bodily' harm Is sustained." 

. TheiCharge of the court must be constraed with référence to the 
facts «Jicited at the triftl. It will therefore be necessary, in rela- 
tion to thèse, as well ^s other points to Ife hereafter digcussed, to 
refer generally to such facts. 

The passenger train of the plaintiff in error was composed of an 
engiite,; mail car, baggàge car, smoking car, day coach, tourist 
sle^perj Pullman sleepef, ,and a Spécial car. the défendants iû 
error occupied a lower beirtlx in the Pullman sleeper. They had re- 
tired. Mrs. EoUer was clad in her nightdress when the collision 
occuïif'èd, near î^ew Gastlë; but was pot asléép. Thé collision 
occiirréd just before midniglit, ànd the results^vére serions. The 
engines of the çespective trains were thrpwn upon e,?ich other with 
great foi-ce. The front cars y^eie telé&copied. Itnniediately follow- 
ing the collision therë wàS an explosion, caused by the gafe with 
which the passeùger trains were lightéd. The portion of the train 
in ffbntof the Pullman sléeper caught flre ahd'Wâs destroyed in 
thé èùsuing conflagration. The testimony of Mi^s.- EoUer, detailing 
the fàcts, as they appèared to her àt thé tiriiè, and her previcfus 
andsttbsequent condition of health, is as follows: 

''ï was 27 years old last Ôctober. • • • l was married to Dr. RoUer 
♦ * * the Ôth of October, 1895. • • * Prior to' tlie tlme of my mar- 
riage, • ♦ * I cann'ot rècaU any sickness, excëpti about 8 yeafs ago I 
had the croup. I had ndnervôus trouble, and my mother had: no nervous 
troubje, nor any member of ,the famlly. * • • My mother was not of a 
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nervous (disposition. » * » Wlien I left Palmer, the Ist of September, 1897, 
I weighed 135 pounds. I was In perfect healtli. * * * I was not fatigued 
with the joumey at ail. Pelt no effects from the altitude. * • * I retired 
right away after we left Glenwood Springs. I had my nightdress and my 
stockings on. Dr. RoUer occupied the same berth with me. We had not gone 
very far. I had not gotten asleep yet, when I was awakened with a terrible 
bump, and I was brought upright in my berth. My head was knocked onto 
my chest. Then my head fell back onto the board, and there was not any- 
thing there. The plUow that was there seemed to be down lower, on my back. 
* * * I could see from the window a great light, and fire. When we went 
to bed the curtalns were down almost ail the way. When we were awakened 
they were up quite a bit. I heard what sounded like what we hear on the 
Fourth of July, — a cannon explosion. It was very distinct. I heard a noise 
right outside of my berth. Somebody said, 'If we can get them eut, ail right; 
but I hâve my doubts about it' Then the noise went from my berth further 
up the car, and said, 'Get eut, everybody, before you burn up.' 1 got up and 
ran for the door. I did not dress. I took out a serge skirt. I did not put it 
on. • * * I went out the furthest door from the engine. When I got to 
the door the Pullman conductor passed me, and jumped out before me. I 
jumped out after him. * * * The conductor got out on the same side, 
,'ind did not help me ofC. I jumped off down to the ditch, quite a little dis- 
tauce. The next thing that happcned, thedoctor was trying to help me up 
on the embankment; and when I got up on the embankment I saw a man 
with his flesh ail falllng off, and I saw another man lying on the ground. I 
saw some people bringing back some more. It was llght, and up in front the 
engines and cars were burning. * * » There was another car behind ours, 
and I went back quite a distance further than that car. There I met General 
and Mrs. Weidner. It was not longer than flve or ten minutes after I got 
up on the bank. My husband stayed with me ail the time. While I was 
moving back, Dr. Eoller went back to the car to get my clothes, and he helped 
to dpess me. * * * Before I left the car, when my head was knocked. 
up onto my chest, I had a severe pain in my baclc and the back of my head. 
After I got out of the car, and up on the embankment, I had great pain in 
my back, of the weight of my head. I hâve suffered a great deal of pain in 
the bac-k of toy head and neck and in my right side. I flrst felt it in my right 
side the morning after the accident. I was up there on the embankment for 
three-quarters of an hour. I remained there until the conductor told me to 
get into the car. * • * We remained in the car until we got back to New 
Castle. * « * During that day in New Castle there was a terrible itching 
sensation ail over my body. It continued until some time in October, after 
the accident. It was the hives. I never had anything like it before. I never 
had any sensation of pain prior to the accident. Thèse sensations of pain 
hâve not ceasod. They hâve grown very much worse. • * * gince the 
accident I hâve had a great many spells of exhaustion. * * * Before I 
took this journey I never knew but that my memory was ail right. Now, if I 
should read anything this afternoon, I could not remembor very well to- 
niglit." 

Upon ail material facts testified to by her she was corroborated 
by the testimony of other witnesses. There were several passengers 
in the Pullman car, at the time of the collision, who testified at the 
trial that they did not hear any remarks made by the conductor 
about any ditflculty of getting the passengers out, or any state- 
ment by anybody to hurry and get out before they burned up, or 
anything to that efîect. Some of them stated that the conductor, 
in answer to inquiry as to what was the trouble, said, "I am going 
forward to flnd out," and that he soon returned, and stated in a 
loud tone of voice that : "Passengers will get out and dress. There 
is a wreck ahead, and the cars are on ûre, but you wiU hâve plenty 
of time to get out." It is apparent from the entire testimony tKat 
the injurj to Mrs. Roller was real, not feigned. It will be observed 
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that she did net testify that her injuries came from any fright. The 
igïijili^ès which she testifled to were received from the effect of the 
collision while in her berth. Her testimony in this respect is un- 
contradicted. The character of the injuries she received was such 
as might ûot fully disclose the extent of them at once. She testi- 
fled, howevèr, she felt the pain in her head ahd neck. The next day 
she realized she had a pain in her right side. The truth is, as shown 
by the- record, that she thereafter gradually declined in health, be- 
came nervous and subject to spells of exhaustion, and suffered great 
pain. In fact, it was admitted upon the oral argument th^t she 
had become a physical wreck, as compared with her gênerai state of 
health previous to the injury. The sole contention of the plaintiff 
in error is that the instructions were erroneous, because the case 
was triéd upon the theory that the injuries were the resuit of fright 
alone, and that there was no actual bodily injury, and that upon 
this point there was at least a conflict in the évidence. The record 
f urnishes no facts to support this contention. It would hâve been 
error for the court, under the facts of this case, to hâve instructed 
the jury as requested by the plaintiff in error. The charge of the 
court, as given of its own motion, may be subject to criticism, but 
it is not erroneous. It will be noticed that the court, in its charge, 
said to the jury, "If the évidence fails to satisfy you that said plain- 
tiff Katherine A. RoUer was injured by said collision, your verdict 
will be for the défendant." Was not this explicit and clear? If 
there was no injury, that was the end of the case. In the brief s of 
dounsel there is a lengthy discussion of the question whether fright 
or mental distress alone constitutes such an injury that the law will 
allow a reçovery for it. This question is not involved in this case, 
and, for the purpose of this opinion, it may be conceded that any 
èffect of a wrongful or négligent act which affects the mind alone, 
Without ipjury to the body, will not furnish a ground of action. 
Whatever the rule in such cases may be, en passant, we apprehend 
that it will dépend upon the particular facts in each case. There 
is no conflict in the authorities upon the question that when, by the 
négligence of the defendant's acts, the plaintiff receives a bodily in- 
jury, he is entitled to recover damages, not only for such injury, 
but for ail the injurions résulta which are a reasonable and natural 
conséquence thereof, and were actually and proximately occasioned 
thereby.' We ail know, by common knowledge, that serions results 
may naturally follow from bodily injuries, without breaking an arm, 
or leg, or bones of the body. The body and mind are so intimately 
eonnected that the mind is very often dirèctly and necessarily af- 
fected by physical injuries. A nervous shock, without a blow to 
the person, might, under some circumstances, be so great as to cause 
bodily iuiury. In estimating the amount of damages which the 
défendants in error were entitled to recover, the jury had the right 
to take into considération ail the testimony as to the surrounding 
facts and circumstances at the time of, and incident to, the collision, 
including the position and situation in which Mrs. Roller was placed 
thereby, in order to arrivé at the truth as to the extent of the bodily 
injuries she received, and the character and extent of the fright 
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or shock, if any, to hei- System, resulting from and directly at- 
tributable to the collision and injury. In a case like the présent, 
the proximate damages which the person injured is entitled to re- 
cover are the ordinary and natural résulta of the collision and in- 
jury, and are such as might reasonably be exp^cted would follow 
therefrom. This gênerai principle, wherever discussed, is expressly 
recognized by ail the authorities, which hold that damages cannot 
be recovered for mère fright alone, without any bodily injury. If 
there was any fright or shock which resulted from her bodily injury 
in connection with the collision, the accompanying explosion, flre, 
and wreckage of the cars, and fhe surrounding circumstances di- 
rectly connected therewith and solely attributable thereto, there is 
no substantial reason why she should not be allowed to recover ail 
damages naturally and reasonably and approximately arising there- 
from. The instruction under considération was substantially taken 
from the opinion in Bell v. Railroad Co., 26 Ir. Law E. 428, cited, 
reviewedj and held correct in Sedg. Meas. Dam. 640. In Traction 
Ck). V. Lambertson, 59 N. J. Law, 297, 36 Atl. 100, it was expressly 
held that, where there is actual physical injurj', damages resulting 
from the incidental fright may be recovered. In Warren v. Eailroad 
Go., 163 Mass. 484, 487, 40 N. E. 895, the plaintiff, while attempt- 
ing to drive a buggj' over the track at a railroad crossing, was, by 
the carelessness and négligence of the gâte keeper, shut in between 
the gâtes; and a passing train hit the buggy, and he was thrown 
out upon the ground. The trial court instructed the jury: 

"If you should find that there was a tortious act on the part of tlie défend- 
ant, then you may take it into account, as part of the damage that the plaintiflf 
Is entitled to recover, if at ail, f et fright and mental suffering which he under- 
went, if he underwent any at ail. It may be used to enhance damages, — fright 
caused by nervous shock." 

Eeplying to the criticism of the term "tortious act," the court said : 

"We thiniv that the meaning of this phrase, in the connection in which it 
is used, is that if the defendant's train stiuck the carriage of the plaintiff, 
and he was thereby thrown out upon the ground, this would be a tortious act, 
if occasioned by the defendant's négligence, and that, if this act resulted in 
injury to tlie plaintiff, the défendant would be liable, if the plaintiff was in 
tlie exercise of due care, and that in estimating the damages the jury might 
take into account, not only the physical injury, but also the fright and nerv- 
ous shock. This ruling, we think, was either correct, or sufficiently favorable 
to the défendant. It is a physical injury to the person to be thrown out of a 
wagon, or to be eompelled to jump out, even although the harm done consista 
mainly of nervous shock." 

In Eailway Co. v. Kellogg, 94 U. S. 469, 474, 24 L. Ed. 256, the court 
said: 

"The true rule is that what is the proximate cause of an injury is ordinarily 
a question for the jury. It is not a question of science or of légal knowledge. 
It is to be determined as a fact, in view of the circumstances of fact attend- 
Ing it. Tlie primary cause may be the proximate cause of a disaster, though 
it may operate through successive Instruments, as an article at Ihe end of a 
Chain may be moved by a force applied to the other end, that force being the 
proximate cause of the movement, or as in the oft-cited case of the squib 
thrown in the market place. 2 W. Bl. 892. The question always is, was 
there an unbroken connection between the wrongful act and the injury, — a 
continuons opération? Dld the facts constltute a continuons succession of 
events, se linked together as to make a natural whole, or was there some 
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now and Indieypeitdent cause Intenrcolag tetween the \ire6itg jk^Jd thé Injïiryî It 
Is adjpitted thatthe rule,ls diÇcul^ ^t appUcâtlçp, ,:?[Bt, lt,,|8 ge^era^ly heW 
thât in ôVder to warrant a nncliïç^ tot pegligenoe,, or an ^^rtnot amountlng to 
wânton wrong, la the proxllnat» feàiwe ot an Ùjjttry, It tniM appear that the 
InJùryiWaa the natural and probable cditSëqûéilcé of the népï^èe or wrongfuJ 
act, and tbat It oùght to hâve beéiittocefieen In the ligbt lOf the attendlng cir- 
eumst^ces. • • • Whep there .Is no Intermedlatei.efflclKit cause, the 
otiëînal wrong must be considered ài^ reaching to the ^ect, and proximate 
tO'It"-'' ""; '' " _,'■ '; ''' ;:.^ ' 

TàJB, fçillqwîng adâitiojçim^ ,antlLQjç|iti|^iB si^st tj^ie^iews we hâve 
expii^sse^, aad support ,tb(^ çpnçji^siçn above ainnjpmnced, — that the 
court diâ Mt^err in ità chfttge to |Jie jui^: Slbi^e V. Railway Ck)., 
111 CâîJ i668, 680, U Pac< 320, S^tX*. ft, A. i93j purcell v. Railway 
Cô., 48 Minn. 134, 137, 50 % W.! 1034,. 16 L. fi. À. 203; Railway Co. 
V. M^f cKàpt, 28 C. C. A. 544, 84 Fed. 870, 872;, Coy t. Gas Co. gnd. 
Êup.) 40 îf, K 17, 20; MacK >: lïtaSlrôad Co., 5^!,^. 0. 323, 334, 29 
S, E. 905,i0 L. fi. A. 679, et sëd.,; 'Hamiiton v. Railway Co., 17 Mont. 
334, 347^ 42 Pac. 860, 4âi P^ç, 713: ; : ^ : , 

0. There are ^evepàl !Ô1;h^|' -asi^ïgnmeiits of error that bear such 
a cïq^ie r,eIation to thç l?0 ■^);^j ^^ not to requ^re any extended dis- 
cns8ipii,.|)wiiîg to th^ cdn^i|isioaé aîlready rea;ched: 

(1) ït'js cjaimed that tli^ c^Birt erred in th^j nçxt portion of its 
charge, wherfi, after infO|:m^iig,tiie jury that exemplary or punitive 
damageS; qduld not be {^llQ^yied, afld that the dajnages, if any, which 
couljd bfi ^îiecoyered, are çom^wisatory, , damages, — such damages as 
would hatur,àtly flow, difetstlyj^Wflî the injury, if any, occasioned to 
Mrs. RoU^f Jby said çolIisiç>i|,-^jiili4ded^ 

"Thèse çompensatory damages embrace ail damages toi bodlly and mental 
paJn and (sufferlng which hâve resultédtosaid Katherine A. RoUer from sald 
Injuries, and It said Injnrles are permanent, or, she bas not recovered from 
them, such damages, aiso, as you may flnd from the évidence It Is fair to 
believe she wlllsiiffer from sald InJury In the future." 

This p^rt of tixe charge was unquestionably correct, It is, of 
course, tobe considered wîthiîeference to the facts, and to the pre- 
vious portions of the charge. In District of Columbia V. Woodbury, 
136 U. S. 450, 459, 10 Sup. et. |993, 34 L. Ed. 475, the court, in dis- 
cussing this question, saîd: 

"The authorltl^s ail agrée that in cases of th|s character much latitude must 
be glven to Juries In estimatingthe damages sustalned by the person injured. 
Physical sufferlng resultlng ,from such Injuries is necessarily attended by 
mental sufferlng In a greater. or less degree. And as sald In Kennon v. Gil- 
meir, 131 V.S. 22, 26, 27, 9 Sup. Ct. 697, 33 L. Ed. 112: 'The action is for an 
injury to the person of an Intelligent belng; and when the injury, whether 
càused by wlllfidness or négligence, produces mental as well as bodily anguish 
and sufferlng, It is Impossible to exclude the mental suffering In estlmating 
thç estent of the personal Injury foj; which compensation js to be awarded.' 
Raltfoad Oo. V. Barron, 5 Wâil. 80, 105, 18 L. Ed. 591; ,Canal Co. v. Graham, 63 
Pft. St. 290; Smïth v. Holcomb, 99 Mass. 652; Holyolie v. ;l^alh:oad Co., 48 
N; H. 541; Stockton V. Frey, 4 Gill, 406; Smith v. Overby, 30 Ga, 241;! Oox v. 
Vand,erkleed, 21 Ind. 164; LynCh y. Knlght, 9 H, h. Cas. 577." 

In Railroad Go. v. Harmpn, 147 U.' S. 571, 573, 584, 13 Sup. Ct. 
558, 37 L. Ed. 2S6j the coùpt b^ld that the foUoy^ing instruction was 
cteect:, '■'' ' ''ij,:" ' • ,'••'"; ''.'•. 

"If the Jury flnd for the plaintlS, they wlU flnd for him 'sntih an amount 6t 
damages as wlUfuUy compensate hlm for tiie sufferlng of mlhd and body In- 



DENVEE 4 B. G. K. CO. T. BOLLER. 751 

flicted upon him by his Injury; for the Personal Inconvenience, the loss of 
time, and the expenses of cure that naturally and proximately resulted from 
the Injury he suffered; and, if they find that the Injiffles sustained by the 
plaintlfE are permanent, they will also flnd for hlm such damages as wlll fuUy 
compensate him for the suflering of mind and body, the personal inconven- 
ience, and the loss of time that he will sufCer In the future. In determining 
this as to the future, they will conslder plaintifC's bodily vigor and âge, as 
shown by the évidence adduced." 

See, also, Koetter v. Railway Co. (Sup.) 13 N. Y. Supp. 459; Ken- 
yon V. City of Mondovi, 98 Wis. 50, 54, 73 N. W. 314; Wilson v. Eail- 
road Co., 132 Pa. St. 27, 33, 18 Atl. 1087; Saldana v. Eailway Co. (C. 
C.) 43 Fed. 862, 867; Stutz v. Railway Co., 73 Wis. 147, 151, 40 N. W. 
653; Eailroad Co. v. Martin, 111 111. 220, 227; Kailway Co. v. Tay- 
lor, 170 111. 49, 57, 48 K E. 831; Cameron v. Trunk Line, 10 Wash. 
507, 512, 39 Pac. 128; HamUton v, Eailway Co., 17 Mont. 352, 42 
Pac. 860, and 43 Pac. 713. 

(2) It is argued that the court erred in allowing Dr. Brill to state 
his opinion as to the cause of Mrs. EoUer's condition, and to answer 
the hypothetical question propounded to him. The latter objection 
was also made to the testimony ôf other physicians. No witnesses 
were introduced by the plaintifl in error to disprove the testimony 
and opinions of thèse physicians as to the estent or cause of her 
injuries, nor were any amendments to the hypothetical question 
proposed; but the objections were made to the opinions given, and 
exceptions taken to their admission. Dr. Brill testified that he flrst 
met Mrs. Eoller September 28, 1897; that since that time he had 
been her family physician; that she complained at that time of 
pain in the back of the head and neck, in the right side, and along 
the spine, and of the itching froîn the hives; that she was somewhat 
nervous in her appeiarance and bearing; that there was not at that 
time any external violence that he could discover at the back of the 
head or neck, but there was some tendemess along the spine and 
along the back of the neck; that he prescribed for her in the usual 
manner; that he saw her every few days; that about the Ist ôf Jan- 
uary, 1898, she began to lose flesh and lost étrength and became 
somewhat pale and ansemic, more nervous, and more timid and ap- 
prehensive; that her whole bearing was changed, her puise became 
acceleràted, ranging from 90 tô 110 or 120, and that there was a 
slight élévation of température; that in thé early part of the year 
1898 thèse symptoms persisted, and became more and more hotice- 
able; that by the last of May she had become quite emaciated, had 
lost a great deal of flesh, her memory was tardy and defective, and 
her mental action slow; that there were muscular cramps and 
twitching in the limbs and face; that she complained of being weak, 
of loss of strength, and being nervous, and of pain in the back of 
the head and neck, and over the right side of the body, and in the 
spine. He continued detailing her condition up to the time of the 
trial; showing, among other things, that her sensé of pain had be- 
come greatly diminished over hér entire body, and that at some 
points it seemed almost obliterated. At the close of his testimony 
the following questions were propounded to him, and answers given 
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' "Q* Frotti yonr examinàtion thatijotliliave maûe of her, ànfl assuming fhàt 
her tôndltion le as you hftVe testifledaupon the stand, as observed by you, — 
fnoniiihè'examination that' y(»u: bavé oiade,+»-are you, as a pbysician aud sur- 
geon, 'find from your expérience as such,< ablè to form an opinion as to what 
is the cause of her présent condition î 'A. ïes; I am. Q. Wbat is that cause? 
A. Her condition is the resiilt of mjury and èbock of some sort." 

(âj' Tiiéreâftër a hypotli'éïiciEif question was propounded to Dr. 
Brill, substantially detailing at great lengtli the condition of Mrs. 
Eoller/:àà to her iiealtli prétious to the collisibn and afterwards, 
as testiâed to by him ahdotber witnesses, ànd of the fa et of the 
collision and of ail the ciicùiiastanceB connected therewith, sub- 
stantially as testiâed to by îtrs. KoUer, and other witnesses at the 
triai, and closing with the Statëûient: 

"Assutnlng thèse facts to be as I hâve stated them, and the woman as I 
bave dëscrlbed bër, from your expérience as a physician and surgeon are you 
able to form an opinion as to tbe cause of ber présent condition? A. Yes, sir. 
Q. Wbat lis tbat opinion? *,,*:*• Wbat would you say, tlien, was the 
cause of bët présent condition, assùmlng the facts as I bave stated them ? A. 
Tbe injùry and sboek due to the accident descrlbed." 

The court did not err in permitting Dr. Brill to give his opinion 
as to thè cause of Mrs. Èollêr's condition. The rule is well settled 
that a rhediçal expert may form and express an opinion of the na- 
ture and cause of the bodily or mental condition of his patient, 
— her ills, symptoms,. pains, and sufifering, — derived from his own 
knowledgè, from his attendance, treatment, and examinations, al- 
though bâsed in part upon her statements and complainte made 
at différent times as to hej;. pains and sufferings, and, in this con- 
nection, to give his opinion whether her injuries are liable to be 
permanent, and whether her présent condition is due to or caused 
by sickness, injury, accident, or violence. McClain v. Railroad 
Co., llp N, Y. 460, 468, 22 N. É. 1062,; ■ Bailway Co. v. Wood, 113 
Ind. 545j 553, 14 N. E. 572', and 16 IST. E. 197; Turner v, City of 
Newburg, 109 N. Y. 301, 30$, 16 N. E. 344; Johnson v. Railroad 
Co., 47 Minm 430, 432, 50 ïî. W. 473; Courvoisier v. Eaymond, 23 
Colo. 113, 117, 47 Pac. 284; Eailroad Co. v. Newell, 104 Ind. 264, 
3 N. E. 836; Railroad Cd.v. Spiïker, 134 Ind. 381, 39J., 33 K E. 
3^, and 34 N. E. 218; McKeon.v. Railway Co., 94 Wis. 477, 483, 
69 N. W. 175, 35 L. R. A. 252; Bowep v, Railway Co., 89 Hun, 594, 
597, 35 N. Y. giipp. 540j^ Perkins v. Railroad Co., 44 N. H. 223, 225; 
Jackson v. Burùham (Colo. Sup.) 39 Pac. 577, 578; Insurance Co. 
V. Miosley, 8 Wall. 397, 404, 19 L. Ed. 437; Railroad Co. v, Urlin, 
158 U. S. 271, ?75, 15 Sup, Ct. 840, 39 L, Ed. 977. 

In Turner v, jD^ty of Newjburg, supra, the court said: 

'"Ihe questions iafldressedto the physlclans, calling for thelr opinions as to 
whether tbe pbyslcal condltld^ In whicb they found tbe plaintlff to, be, upon 
thelr examlnatlon t)if her, couift hâve resulted from a fall, were not objectionable. 
aad ibfrlnged ti^on no rules pt évidence. Wç see no objection to the expres- 
sion of opinions iby' compétent médical experts upon an 'àscertalned physical 
condition of suffiering or bad? health, as to whetber that condition might bave 
been caused by, or be tbe, resuit of, a previous Iniury." 

In Railroad Co. V. Urliû, supra, the court said : 

"As on'e of the pTlncipal questions In. the case was whether the injuries of 
tbe défendant were of a permanent or of a temporary eharacter, it was cer- 
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talnly compétent to prove that during the two years which had elapsed betweeii 
the happening of tbe accident and the trial there were several médical exam- 
inations Into the condition of the plalntiff. Every one knows that when in- 
juries are internai, and not obvions to Visual inspection, the surgeon has to 
largely dépend on the responses and exclamations of the patient when sub- 
jected to examination. 'Whenever the bodily or mental feelings of an individ- 
ual are material to be proved, the usual expressions of such feelings, made at 
the tlme in question, are also original évidence. If they were the natural lan- 
guage of the afEection, whether of body or mind, they furnish satisfactory évi- 
dence, and often the only proof of its existence, and whether they were real 
or felgned is for the jury to détermine. So, also, the représentations by a sick 
person of the nature, symptoms, and efCects of the malady under which he is 
suffering at the tlme are original évidence. If made to a médical attendant, 
•hey are of greater weight as évidence; but, if made to any other person, they 
are not, on that account, rejected.' 1 Greenl. Ev. (14th Ed.) § 102." 

(4) The objections urged to the hypothetical question propounded 
to Dr. Brill and to other physicians are wholly untenable. The 
principal contention is that in detailing the circumstances in re- 
gard to the collision, and of Mrs. Eoller's subséquent condition, 
some of the facts were misstated, and others exaggerated and as- 
sumed, without any warrant in the évidence. Let us see upon 
what foundation this claim is made: 

(a) The question, in stating the facts at the time of the collision, 
assumes that Mrs. Roller "was asleep," whereas her testimony was 
that she "had not gotten asleep yet," when she was awakened 
with a terrible bump, etc. What influence cotild such a tri- 
fling discrepancy possibly hare in controlling the answers of the 
physicians or the judgment of the jurors? Kone whatever. What 
différence did it make whether she was at the time dozing, sound 
asleep, or fully awake? 

(b) The next alleged misstatement and exaggeration is that there 
"was a séries of shocks * * • accompanied by explosions and 
loud détonations," whereas Mrs. Roller only testiâed that there 
was one explosion and détonation. Her words were that she "heard 
what sounded like what we hear on the Fourth of July, — a cannon 
explosion." But in framing the question the counsel is not to be 
contined to the testimony of Mrs. Eoller, nor to the use of the ex- 
act and précise words of any witness. Its substance and true mean- 
ing need only be given. 

Dr. Koller, in testifying upon the point under review, said: 

"We had a head to head collision. We were thrown forward in our berths. 
We had one concussion, and immediately after that we had another." 

Peter Weidner testifled : 

"We had a collision. I could not just tell what it was at the time It hap- 
pened, but I found we had stopped very suddenly, and then drew back and had 
another concussion, and shook us up pretty well. Immediately after the col- 
lision there was a heavy explosion." 

William C. St. Pierre, a passenger, called on behalf of the plain- 
tiff, who was only affected slightly by the stopping of the train, tes- 
tifled : 

"I noticed a sudden jar in the car, and then another one. I suppose tht» 
flrst jar was the application of air brakes. The next jar came immediately 
afterwards. A short while after that there was an explosion. I cannot tell 
100 P.^8 
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how much time elapsed between the last jar and the explos^n,, It -was some 
ilttle tlme." „ 

If the identical language used by thèse witnesses had been in- 
serted in the question, it would ha,ye conyeyed to the physicians 
and jury, in substance, the same meaning as the language inserted 
in the question. There was more than one concussion, more than 
one détonation. It is manifest that the change in the language 
used could hot hâve had any greater iiifluence with the physicians 
and jury than if the actual words used by the witnesses had been 
given. 

(c) The other portions claimed to be objectionable are that: 

"By the said collision she was -thrown vlolently In the said berth, and 
against the head end of said berth, and the back of her head and back of her 
neek being impressed against the head end of said berth, and, in fear of her 
Personal safety was compelled, in her nightdress, • * • to alight from said 
train in the nlghttime, and * * * to descend into a deep trench * * • 
and ascend a steep embankmeht, and there to be exposed until her clothes 
would be brought to her, and there was exposed to her slght persons injured in 
said collision." 

Counsel argue that the use of the M'ords "violently" and "com- 
pelled" was absolutely erroneous ànd prejudicial, and wholly unwar- 
ranted by any évidence. In lieu of the word "violently,'' Mrs. RoUer 
used the word "terrible," which, in Its ordiuary signification, means 
"frightful; adàpted to excite terrpr; dreadful." It will be noticed 
that the word "compelled," as used, did not, and waS not intended 
tOj convey the idea that shé wa!s compelled by any command of 
the plaintiff in error or its agents to leave the train, but that she 
was compeïted in fear of her personàl safety. Thîs is virtually what 
she testifled to. 

We hâve examined thèse questions for the purpose of showing 
that there was no substaiitial ground upon which to basé any valid 
objection to the hj'pothëticàl iïnestîon. The objections noticed are 
the most formidable màde by Counèel, àhd the othërë, being equally 
withoùt merit, need not be noticed. In ail that wè hâve said, it 
must be distihctly understood that we, do not deny the gênerai prop- 
osition urgèd'by counsel, but hère éxpressly affirm thé same, — that 
it would be réversible erfor to admit; the answer bf expert witnesses 
to hypot|ietical questions which asstmie the existence àt facts upon 
which nO etidence is offered. But when thé question assumes the 
existence of any state of facts which the évidence directly, fairly, 
and reasônably tends to establish or justify, and does hôt transcend 
the range of évidence, it is proi)er to perrnit such quie^tions to be 
answered, and, it is not necessary that the questions shall embrace 

or cover ail the facts in the case Railway (3oV v. Wood, 113 Ind. 

545, 554> lé if.E. 572, and 16 K E. 197; Stearns, v. Field, 90 N. Y. 
fi40; Powers v. Kansas City, 36 Mo. App. 573, 577; Meeker v. 
Meeker, 74 lowa, 352, 357, 37 N. W. 773; Bever v. Spangler, 93 lowa, 
576, 602, 61 N. W. 1072; ilanatty, Scott (lowa) 76 îf, W. 717, 720; 
Russ V. Railroad Go., 112 Mo. 45, 48, 20 S. W. 472, iS L. R. A. 823; 
Fullerton v. Fordyce (Mo. Sup.) 44 S. W. 1033, 1056; Rog. Exp. Test. 
(2d Ed.) § 27; 8 Ê^c. PL & Prac. 757, 758, and authorities there cited. 

6. It is with much vigor and earnestness argued that the court 
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erred in permitting witnesses to testify to what they saw and heard 
while upon the embankment after Mrs. Koller had left the car, and 
in failing to instruct the jury that thère could be no recovery for 
any injuries resulting from what slie there saw. The substance of 
this testimony was that Mrs. Relier and other passengers, when they 
got upon the embankment, saw the front end of the train burning; 
that the cars were telescoped and were burning flercely; that they 
heard pepple hollering and cattle bèllowing; that they heard the 
cracking of the fire; that wounded persons were brought near them, 
moaning and complaining, and women crying; that they remained 
upon the embankment aboùt 30 minutes. The objections are that 
ail this testimony was incompétent, irrelevant, and immaterial; that 
it did not tend to prove any of the issues raised by the pleadings; 
that it was not part of the res gestae, and too remote. It is con- 
tended, aniong other things, that, inasmuch as Mrs. EoUer did not 
testify to having been frightened or injured by anything she there 
saw or lieard, it was error to allow any testimony as to what there 
occurred. The truth is that there wais no direct évidence that she 
was frightened at the time of the collision, either while in her berth 
in the sleeper, at the sight of the conflagration, or the sound of the 
explosion, or at what she saw and heard after she left the car. 
Whether she received any fright or shock to her system was a mat- 
ter of inference to be drawn by the jury from ail the established 
facts, as well as from the opinion of the médical experts. The jury. 
were not bound to accept such opinion unless they believed it was 
supported by the facts. The shock, if any, to her system, may hâve, 
for aught that appears from the testimony, been solely from the 
effects of the terrible bump she received while in her berth, or from 
some other cause, or by ail combined. The reasons given, why the 
testimony as to what occurred on the embankment should hâve been 
excluded, would apply with equal force against any testimony as to 
the explosion, conflagration, or gênerai wreckage; and, there being 
no positive testimony that she was frightened by the injuries she 
actually received while in her berth, it would appear that évidence 
as to tliat injury, to show a fright to her, would likewise, under the 
views contended for by counsel, be objectionable. But the reason- 
ing of counsel is unsound. To enable the jury to détermine the 
reasonableness of the question whether Mrs. Roller was frightened 
or received a shock from the collision, ail the facts and circum- 
stances connected therewith were admissible, because, in the very 
nature of the case, they were not divisible. Mrs. Koller was not 
guilty of contributory négligence in failing to close her ears and 
shut her eyes as to everything that transpired, resulting from the 
collision. She had the right to observe what was going on, to use 
her faculties of sight and hearing, and to exercise the ordinary speed 
of locomotion in seeking a place of safety, and in so doing to act 
at the time upon the facts as they appeared to her, regardless of 
the question as to whether her injuries would hâve been as great 
had she remained in the car, and taken time to fully dress before 
she departed therefrom. Purcell v. Kailway Co., 48 Minn. 134, 138, 
50 N. W. 1034, 16 L. R. A. 203; Twomley v. Kailroad Co., 69 N. Y, 
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158, 160; Kleiber v. Railway Co., 107 Mo. 240, 247, 17 S. W. 946, 14 
L. É. A. 613; Kailway Oo. v. Murray, 55 Arlc. 248, 258, 18 S. W. 50, 
16 L, E. A. 787; Stokes v. Saltonstall, 13 Pet. 181, 191, 10 L. Ed. 
115. It will be observed from the record that the testimony of the 
witnesses as to what they saw and heard while upon the embank- 
inent did not relate to any déclarations of any officer or agent of 
the plaintiff in error as to how the accident occurred, upon which 
it was songht to hold the railroad çompany liable, nor to a narra- 
tion of past events, upon which points counsel hâve industriously 
cited a vast number of authorities, but related almost exclusively 
to the facts which actually transpired at the time; the same being 
a part of , and directly connected with, the collision and wreck. How 
eould the jury arrive at the truth withput taking the facts into con- 
sidération, with ail the surrounding circumstances of the collision 
incident thereto and connected therewith? The défendants in error 
had the right, although the- seriousness of the collision was not de- 
nied, to hâve the actual condition of- affairs photographed by the 
sworn testimony of ail the witnesses; and hère we may appro- 
priately digress, and, aitswering another assignment of error, add 
that it was not error, in addition thereto, to hâve the wreck, with 
ail its surroundings, photographed by an artist, and, upon proof of 
their correctness, submit them to the jury. Thèse photographs (three 
in number) fuUy illustrate the facts as testifled to by the witnesses. 
Everj'thing except the explosion and loud détonations is presented 
and trufhfully delineated. The admission of such photographs is 
always allowed, when proven to be correct, for the purpose of en- 
abling the witnesses to explain their testimony as to the facts, or 
to assist the jury in arriving at a better understanding of the testi- 
monv of the witnesses. 1 Whart. Ev. § 076; 1 Whart. Cr. Ev. § 544; 
People v. Durrant, 116 Cal. 179, 212, 48 Pac. 75; 11 Am. & Eng. 
Enc. Law (2d.Ed.) 539, and authorities there cited. Eeturning from 
this digression, we are of opinion that the area of events covered 
by the term "res gestœ" dépends upon the circumstances of each 
particular case. No gênerai définition applicable to ail. cases oould 
be fully and fairly given within the limits of an ordinary opinion. 
The centralized thought is that the term présupposes a main fact 
or a principal transaction, and the "res gestae" means the circum- 
stances and facts which grow ont of the main fact, are contempo- 
raneous with it, and serve to illustrate its character. Applying the 
term to the présent case, with référence to the main collision as 
the principal fact, it necessarily follows that the immédiate and sur- 
rounding circumstances interblended with and directly resulting 
therefrom are to be considered as a part of the accident and injury, 
and inseparably connected with it. 1 Whart. Ev. § 259; 1 Greenl. 
Ev. § 108; Carter v. Buchanan, 3 Ga. 513, 517; HaUahan v. Railroad 
Co., 102 N. Y. 194, 199, 6 N. E. 287; Eailroad Co. v. Kennellv, 170 
111. 508, 510, 48 N. E. 996; Insurance Co. v. Mosley, 8 Wall. 397, 408, 
19 L. Ed. 437. 
In Railroad Co. v. Kennelly, supra, the court said: 

"The question before the jury was how or In what manner the plaintiff 
was injured, but we thinli it was compétent, as a part of the res gestse, to 
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show ail that occurred, although in doing so it niight appear that others were 
also injured. The injuries to others were a part and parcel of the same in- 
jury received by the plaintiff, and in describing the manner in which she was 
injured, the injuries received by the others being so closely conueeted, it would 
be almost impossible in an Intelligent manner to give an account of one injury 
without at the same time disclosing the others." 

In Kailroad Co. v. Spilker, 134 Ind. 380, 393, 33 N. E. 280, and 84 
N. E. 218, the appellee received injuries in a collision which occur- 
red at a railroad crossing between the train of appellant and a 
wagon in which Mrs. Spilker, her husband, David Casey, and others 
were seated. Certain évidence was objected to because it assumed 
that Casey was killed by the same collision, and it was argued 
in support of this objection that this allusion to Casey's death was 
calcula ted to préjudice the jury in favor of the appellee. The un- 
disputed fact was that Casey was killed at the time the wagon was 
demolished by the collision. Upon thèse facts the court said: 

"His death was the principal cireumstance connected with the accident, 
and we do not see how it was possible, even if proper, to Iseep the linowledge 
of this cireumstance from the jury. One might almost as well object to mak- 
ing any remarli concerning the démolition of the wagon. David Casey's 
death is mentioned by several of the witnesses. It was inseparably connected 
with the accident, and a référence to him and his death could hardly be 
avoided. But it was not necessary to avold it." 

With référence to the objection that the détails of the collision 
as given by the witnesses, while upon the embankment, were not 
put in issue by the pleadings, but little need be added to what we 
hâve already said in discussing other questions. The complaint 
alleged that: 

"Katherine A. RoUer was by said collision, while she was in said passenger 
coach as aforesaid, violently and forcibly thrown down and against the sides, 
berths, seats, and partitions of such coach, and was in the nighttime, and at 
the place of said collision, forced to alight from said passenger coach, and 
was by means of the promises greatly bruised, wounded, and injured, and 
also, by means of the premises, she became and was sicls, sore, lame, and dis- 
ordered, and so remalned and continued for a long space of time, to wit, from 
thence hitherto, during ail of which time the said plaintifC sufCered and under- 
went great bodily pain and mental anguish, and was for a long period conflned 
to her bed, and was hindered and wholly unable to attend to the performance 
and transaction of her necessary duties and affairs, during ail that time to be 
performed and transacted; and also, by means of the premises. the said plaip- 
tiff bas been and will be permanently injured." 

Under thèse allégations it was certainly compétent, as we hâve 
before stated, to show any injury to her health which was the 
natnral, probable, and reasonable resuit of the collision, and of 
her bodily injury received therefrom. This being true, it must fol- 
low that if, alarmed by the péril in which she .was placed by the 
collision, but acting as a person of ordinary prudence would un- 
der like circumstances, she jumped from the car into a deep trench, 
and, in order to reach a place of safety, climbed up a steep em- 
bankment, and there saw the horrors incident to such a collision, 
and the fright or shock to her System, added to the injuries to her 
body, impaired her health, and was directly traceable to the colli- 
sion, as its primary, proximate, and responsible cause, the dam- 
ages resulting therefrom would be gênerai, not spécial, and there^ 
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fore neednot iaye been speciflcâlly set foirth initîië çomplaiùt, be 
cauBe,, in the eye of the law, there would not be any new or in- 
dépendant canse betwéen the collision and the injuries; The obvi- 
ons, probable," or natural effects of the injuries which Mrs. Roller 
received might be given in évidence under the gênerai allégations 
of the complaiht. It iaonly those damages which are not the prob- 
able or necessary resuit of the injury that are required to be spe- 
cially allegëd. The défendants in error were not required to set 
forth in. their comjriaint iall the physical injuries and mental suffer- 
Ings which Mrs. Roller' snstained, or which might hâve resulted 
from or be aggravated by the négligent acts of the plaintiff in 
error; nor were they required to aver each and every spécifie act 
and thing which occurred at thè timeiof the collision which might 
or did contribute to her injuries. If , such injuries and such acts 
could reasonably be traCed to the; main act complained of, and 
are such as might and did natnrally follow from the collision, and 
were incident thereto, they need not be specially averred. The 
claim made, that the plaintiff in error was not advised by any of 
the allégations in the complaint that any damages were or would 
be claimed for any injury, fright, or shock which occurred after 
Bbe left the car, cannot be sustained. When the plaintiff in error 
was informed |by the pileading genprally as to the effects produced 
by thé coUislpù, it was bbund to ànticipate évidence as to the ex- 
tent of her injuries, the origin or ftggrayation of which could be 
reasonably tràced to the négligent act complained of. Ehrgott v. 
City of New York, 96 N. Y. 265, 277; City of Chicago v. McLean, 
133 m. 149, 153, 24 N. E. 527; Montgomery v. Eailway Co., 103 
Mich. 47, 57,-61 N. W. 543,^9 L. R. A. 287; Snyder v. City of Albion 
(Mich.) 71 i;p. W. 475; Croco v. Railroàd Co. (Utah) 54 Pac. 985; Rail- 
road Co. v. Secht, 115 Ind. 444, 17 N. E. 297; Raiiway Co. v. Harris, 
122 U. S. 597i 608, 7 Sup. Ct. 1286, 30 L. Ed. 1146; Wade v. Leroy, 
20 How. 34, 44, 15 L. Ed. 813; 5 Enc. PL & Prac. 746, 748, and 
authorities thétè cited. 

In Smith V. Raiiway Co., 30 Minn. 169, 171, 14 N. W, 797, where 
the injuries to the plaintiff were received from a derailment of the 
cars of the défendant cpmpany, the f acts were in some respects 
similar to the facts in the présent case. The complaint did not 
allège anything about any fright, and did not specify any more of 
the détails of the injury than is set forth in the complaint in this 
action. The court, with référence thereto, said: 

"Id the clrcumstances mentloned, the damages resultlng dlrectly and proxl- 
mately to the person and health of plaintiff ♦ • * from her fright and 
from her comlng to the ground, whether by jumping or by any of the means 
bef ore Indicated, would be gênerai, not spécial. 'General damages are such 
as the law Implies or présumes to hâve acerued from the wrong complained 
cf.' 1 Chit. PI. (16th Am.iEd.) 515. They are frequently spoken of as neces- 
sarlly resulting from the wtong. 1 Chlt. PI. (16th Am. Ed.) 439, 515, 516; 2 
Greenl. Ev. § 254. Thl?, hôl\^ever, does not mean, as defendant's counsel ap- 
pears to argue, that gênerai damages are suoh only as must^-a priori, Inevlta^ 
bly and always resuit from ft given wrong. It Is enough if, in the particulai 
Instance, they do in fact resûlt from the wrong, direetly and proximately, 
and wlthont référence to thiè spécial chapapter, condition, or clrcumstances of 
the person wronged. Thé law, tbeu, as a matter of course, ImpUes or présume* 
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them as the effect whlch in the particular instance necessarily results from 
the wrong." 

7. Pinally it is claimed that the court erred in refusing to give 
40 instructions asked by the plaintifï in error. In Heating Co. v. 
O'Brien, 19 111. App. 231, 234, the court said: 

"To launch such a mass of légal conundrums upon a court, whlch can never 
enlighten the jury, but are generally drawn with the real, if net avowed, 
purpose of getting error into the record, and entangling the court in some 
technlcal contradiction that may be used in a higher court, is a perversion of 
the law of instructing jurors. A few plain statements of the law governing 
the case would suflBce. If the court in the hurry of trial did not sift this 
unreasonable number of instructions as carefuUy as appellant desired, we do 
not feel caUed upon to interfère, unless some palpable error has occurred, 
clearly affecting the justice of the case." 

Spécifie exceptions were taken to each instruction refused. Sev- 
eral of them, relating to the duties and obligations of railroad 
companies to their passengers, were evidently prepared upon the 
theory that, because the Midland Company was alone to blâme, 
the plaintiff in error was not guilty of any négligence, and could 
not be held liable. Thèse were inapplicable to the facts in this 
case, and were properly refused. Some were drawn upon the the- 
ory that the jury had no right to consider anything that occur- 
red after Mrs. Roller left the car. Thèse hâve been sufflciently dis- 
posed of by the views expressed with référence to the admission 
of the testimony. Others assert the broad principle that Mrs. 
Koller ought to hâve remained in the car, or at least should hâve 
avoided the sights upon the embankment, by returning to the car 
or going elsewhere, where the effects of the wreck would not hâve 
been observed. Such a narrow and limited view of the case ean- 
not be sustained. The instructions asked, covering the measure 
of damages that could or could not be recovered, may, for the pur- 
pose of this opinion, be conceded to be correct and applicable to 
this case. The objections urged to their exclusion are based upon 
the criticism of counsel directed to the charge of the court,— that 
it was not full, did not contain the necessary limitations and quali- 
fications, and of itself did not cover the diiïerent views that might 
properly be taken of the case. Our examination of the charge has 
failed to convince us of the soundness of thèse objections. In draf t- 
ing or orally giving a charge to a jury, terseness, accuracy of state- 
ment, clearness of expression, and care in covering ail essential 
particulars are commendable qualifies. They furnish safe guides 
for ail nisi prius judges to follow. But absolute perfection is not 
required. It would indeed be difiScult, if not impossible, to so 
frame a charge as to prevent criticism by the eagle eye of vigilant 
and leamed counsel, or even of the appellate court, with the oppor- 
tunity afforded it of mature and deliberate considération. Sub- 
stantial accuracy of the légal principles is ail that the law re- 
quires. If the charge of the court in its entirety fairly covers the 
légal propositions necessary to give instructions upon, and is sub- 
stantially correct, it is not erroneous for the court to refuse the 
instructions prepared by counsel, although they contain correct 
principles of law applicable to the case. This, in substance, has 
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beèn so often declared, especially by tlie national courts, as to ren- 
der it unnecessary to cite authorities in its support.. We cannot, 
howeTer, refrain from qùoting with approval whât is said upon this 
subject in 11 Enc. PL & Pf àc. 288 : 

"Instructions on points whlch hâve been sufiiciently eovered by other instruc- 
tions may properly be refused, althougli tliey are correctly drawn and applica- 
ble to tbe évidence. This is so whether the Instruction requested is eovered 
by the gênerai charge, or by spécial instructions granted at the request of 
©ither party, or whether the mode of expression is the same or dltïerent ïhe 
duty of the court is fully dlscharged if the Instructions embrace ail the points 
oïithe law arising in the case, in the court's own language. Indeed, the prac- 
tlce of taking the instructions requested, and formulating a gênerai charge to 
tfcCijuïy, embraclng ail the matters of law arising upon the pleadings and the 
évidence, has been speclally commended. In this way the law is sufHciently 
declared and clearly presented to the jury, wlthout the unnecessary répétition 
anfl verbose language whlch so often mars spécial instructions, whereby jurors 
are confused and confounded, rather than instructed and directed. Of course. 
si)ch action requires great labor, thought, and prudence on the part of the trial 
judge, in order that the substance of ail spécial Instructions shaU be given to the 
jury when the questions therein presented are pertinent to the case, and that 
no omission shall occur by which either of the parties may be prejudiced. But, 
if the trial judge is willlng to undertaie the additional labor, the jury, as a 
rule, wiU be better lnstru(Sed in their duty than by hearing read the spécial 
instructions asked for on the part of the plaintifï and the défendant. The 
court should simplîfy its directions to the jury, and make every effort to render 
thehj as free from complexity as possible. * • * The reason for this is 
oBf tous. Répétition tends to incumber the record and to confuse and embar- 
rass the minds of the jury, and it is also liable to glve undue prominence to the 
proposition repeated." 

A carefui examina tion of the record in this case bas brought us 
to the conclusion that no prejudicial error is shown therein. The 
judgment of the circuit court is aflQrmed, with costs. 



SOUTHERN PAO. CD. v. HALU 
(Circuit Court of Appeals, Ninth Circuit. February 5, 1900.) 
No. 549. 

1. Évidence— Admissibilitt op Maps. 

In an action for à personal injury, a map or diagram of the place 
Where the injury oecurred, with its siirroundings, shown to be substan- 
tially correct, Is admissible in évidence, to aid the jury in understanding 
the testimony of the witnesses. 

2. Cakriebb— Action for Injury to Passkngbr— Evidence. 

In an action by a passeûger agalnst a rallroad company to recover for 
an injury caused by plalntlff's stepping into an uneovered box, set in the 
groimd, on alighting from a train at a station in the- darkness, the admis- 
sH>n pt évidence to show the place where the train usually stopped was 
not error, where there was also testimony that on the occasion of the in- 
jury it stopped at the usual place. 

3. Damages— Personal iNjURt— Evidence. 

In an action for a personal injury. évidence to Show plaintlff's previous. 
business or occupation is admissible on the question of damages, although 
such occupation was not alleged in his pleading. 

4. Evidence— BOBJECTS ce Expert Testimony— Effect of Injury. 

In an action for a personal Injury whlch neeessitated the amputation 
of iplaintifFs foot, it was' shown that his previous occupation had been 
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In working either as a carpenter or a miner, and also that he had procured 
an artiflcial foot. Held, that, the effect of the injury, under such state 
of tacts, on his capacity to labor at such occupations, was not so clearly 
a matter within the common knowledge of ail men as to render it error 
to permit a physician to state his opinion on the subject, 

5. Damages— Persokai. Injury— Spécial Damages. 

The cost of an artiflcial limb purcliased in conséquence of the injury 
sued for, -which necessitated the amputation of piaintiff's foot, is not re- 
eoverable under a gênerai allégation of damages, but must be alleged as 
spécial damages, to render proof thereof admissible. 

6. Négligence — Action por Personal, Injury— Evidence. 

Evidence that, after plaintiff was injured by falling into a sunken box 
at defendant's railroad station, such box was removed, is not admissible, 
if objected to, for the purpose of establishing the previous négligence of 
défendant in maintaining it where it was. 

7. Tbial — Instructions — Rbfusal of Rbquest. 

It is not error for a court to refuse an instruction, requested by a 
party, directing the jury to disregard évidence which such party hlmself 
introduced without objection, and when no motion was made to strike 
It out. 

8. Bamb— Construction op Instructions. 

The charge of a court must be construed with référence to the évidence 
before tbe jury, and to the presumption that the jurors are possessed of 
ordinary Intelligence, and will so understand and apply it, where they 
are charged that they must be governed solely by the évidence In deter- 
mining ail questions suhmitted to them. 

9. Damages — Personal Injury. 

In an action for a Personal injury, évidence is compétent to show the 
character of plaintilï's ordinary pursuits, and the extent to which his 
injury has prevented or will prevent him from following those pursuits; 
and the jury should take into considération whether his injury is to any 
extent so permanent as to diminish his capacity to earn money in the 
future, and flx the damages on that branch of the case with référence to 
his earning capacity before and after the injury. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

Frank McGowan and Frederick B. Lake, for plaintiff in error. 
F. P. Primm, Reddy, Campbell & Metson, and 1. D. Orton, for de- 
fendant in error. 

Before GILBEET and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge 

HAWLEY, District Judge. Tliis action was brought to recover 
damages for injuries received by the défendant in error, alleged to 
hâve been occasioned by the négligence and carelessness of the plain- 
tiff in error, on February 3, 1896, at the city of Redding, Cal. It 
appears from the pleadings and évidence that at said time the plain- 
tiff in error maintained and used in said city a water tank or hydrant, 
from which it took water to use in the management of its railroad, 
and which was situated about three feet distant from the track 
upon which it mn its train of cars in the conveying of passengers 
into and from the city; that this tank or hydrant was inclosed in 
a wooden box or frame about two feet wide, three feet long, and 
two feet deep; that the said box or frame was imbedded in the 
ground, the top thereof being even with the surface of the ground, 



762 100 FEDERAL REPORTER. 

anâ. wàs provided with a woodên lid or cover about two feet high 
and thjree feet long, which was used for the purpose of covering 
saîd tank. The answer admits the maintaining and use of the hy- 
draat, but dénies that "any tank or hydrant was maintained or used 
at any point where passengers arriving in said city alighted from the 
cars of said défendant." The défendant in error on the date men- 
tioned was a passenger upon the train of the plaintiff in error from 
the town of Anderson to the city of Eedding. The complaint allèges : 

"That when said train arrlved In said city he lawfully alighted therefrom 
after it hàd stopped for the purpose of permitting the passengers to alight 
from the Cars ot said train. That plaintiff, after alightlng from a cax of said 
train, aceldentally stepped Into said bOx or hole, whlch had negligently and 
carelessly been left uncovered by said défendant, Its agents and servants, 
and was thereby without any fault or earelessness on his part, thrown back 
up6n thettrack of said railroad and under said cars; and, said train startlng 
forward whlle being mànaged and conducted by said défendant and its agents 
and servants,^ wheel of one of the ears: of said train ran over and crushed 
plaintiff's foot, and his said foot was so badly Injured thereby that It became 
and was necessary to amputate the same, and he then and thereby sustained 
a sftTere and permanent shock to his nervous System, and was put to a great 
expense in the «mployment of a physicien, and has been whoUy deprived of 
earnlngiwages by manual labor for his support. • * » That the Injuries 
so reeefyed by him at the tlme and place aforesaid are permanent in charac- 
ter." 

The court, in its charge to the jury upon material points, among 
other tbings, said: 

"(1) To support the plaintifC's action In thls case, It must appear that the 
défendant was guilty of négligence, and liiat this négligence was the proximate 
cause of the Inim-y to plaintiff. * * * It was the duty of the • défendant 
rallway Company to keep Its promises, the approaches to its dépôts and yards, 
and such places as It permitted the traveling public to use, in good order and 
in safe condition; and if you beUeve from the évidence that the water box and 
place w^as not safe (that is ito say, if you believe from the évidence that the 
water box was left uncovered, or In such a position as to render It imsafe for 
persons getting on or ofC the cars of défendant at the time là the complaint 
alleged), and If you flnd, that it was in such dangerous or ujisaf e condition, 
and that the plaintiff, alightlng from the car, fell therein, and that he was, 
by reason of such dahgerous and unsafe condition of said box, and the fall 
therein, injured and damaged, then your verdict should be for the plaintiff for 
the amount whîch you flnd the plaintiff to hâve suffered in damages. But, if 
you flnd as a f act that the immédiate and proxlmate cause of the Injury to 
plaintiff was the négligent or careless manner in which he aUghted from the 
train of the défendant, then your verdict must be for the défendant." 

To this no objection was made or exception taken. 

"(2) Ih arriving at yoUr verdict as to the amount of damages to whlch the 
plaintiff should be entltled, if you should flnd hlm entitled to any, you should 
take mto considération the Personal Injury to the plaintiff, the loss of his foot, 
the lossof his wages, the pain and sufferlng which he may hâve endured, 
and the aniouiit of expense to whlch he was put by reason of such injury, and 
render, such a "verdict as you believe from! the évidence to be just under ail tie 
circumstamces." 

Thé excei)tion taken to this instruction is conflned to the use of 
the words "the loss of his wages." 

There are 43 speciûc assignments of error. Their discussion may 
appropriately be brought under two distinct heads, with but few sub- 
divisions: (1) Alleged errors in admission of certain testimony; (2) 
alleged errors in giving and refusing to give certain instructions. 
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1. With référence to the exceptions taken to thé admission of évi- 
dence: 

Mr. Primm, one of the attorneys for the défendant in error, was 
the flrst witness called in Lis behaJf, and testified that after liis em- 
ployaient as an attomey, and for the purposes of this case, he made 
measurements, and caused to be made a map, showing the situation 
of the varions points; that after the map was made he toolc it and 
went down to the railroad track, and compared it with the objects 
there, to see that it was correct, and familiarized himself with the 
surroundings in relation to the place where the train coming from 
the south and going to the north ordinarily and usually stops in the 
morning; that he went down to the train a number of times to get 
the length of the train, in order to see how far the steps of the car 
would be over the water box, and to see just how far the end of the 
train would be from the main passageway, or the lower passage- 
way, where the passengers travel; that the map was a correct rep- 
résentation of the railroad and station at Eedding, with resi>ect to 
the building and track, and of the location of the water box and 
other places mentioned by him. He was then permitted to point 
out thèse places on the map, and show to the jury the situation of 
the tracks, the dépôt, the streets, and the hole as it was at the time 
of the accident. The map was afterwards introduced in évidence. 
Objections were made to ail of this testimony. In fact, objections 
were made to nearly every question asked of the witness, and excep- 
tions duly taken to every ruling of the court admitting the answers 
to be given. In this connection like objections were made to the 
testimony of several other witnesses as to the usual stopping place 
of the train. The objections to the map and to Mr. Primm's testi- 
mony will ârst be noticed. The spécifie points argued by counsel 
in support of their objections are that the witness was not familiar 
with the facts of the case, except what he heard from others, and 
that he had no right to locate upon the map, by hearsay évidence, 
an imaginary train of cars, in the position he claimed it was at 
the time of the accident, and then verify such location of the train 
by further hearsay évidence. The map was shown to be substan- 
tially correct by the testimony of several other witnesses who were 
familiar with the facts. There is no prêteuse that it did not cor- 
rectly represent the places thereon delineated. A bare statement of 
the facts, in the light of the previous décisions of this court upon like 
questions, carries with it the conviction that the court did not err 
in any of its rulings relative to the admission of the map, and the 
testimonv of Mr. Primm in regard thereto. Construction Co. v. Dan- 
ner, 38 C. C. A. 528, 97 Fed. 882; Railroad Co. v. Eoller (C. C. A.) 
100 Fed. 738. With référence to the testimony as to the place where 
the train usually stopped, this of itself might be, in a measure, im- 
material. The important question was, where did the train stop 
on the morning of the accident? Ail of the positive testimony on 
this point tends to show that it stopped at the usual place. There 
is no testimony to the contrary. If it stopped at the usual place, 
it was materiiil and important, because it would bave a tendency 
to show how near to the place where the passengers got off, the 
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hydrant or iole was located. There was positive testimony upon 
both of thèse points. Some of the witnesses were runners for the 
différent hdtéls, Who had for years been familiar witli the place 
where the train usually stopped, and they testifled that the hydrant 
or -water box wàs so ùéar the place where the passengers got oiï that 
they "were often iû the habit of standing on the cover when the 
ground was wet, and that it was within a few feet of that point. 
One of thèse witnesses testifled: That he had seen the trains "stop 
right over the hole,— -the steps of the smoldng car and the day 
coach, — and sometimes it would be three or four feet past it, north 
of it * * * and south of it." That sometimes the train stopped 
ç6 that the passengers would hare to step on the lid of that box when 
they got off from thé steps of the car, before they eould get onto 
the ground, and some trains would stop so that they would not 
hâve to step on it. "Q. On this particular morning, was that hole 
covered or uncovered? A. It was uncovered. Q. Did you see Mr. 
Hall on that morning? A. I saw him after he Was hurt. After I 
stepped into this hole, and got out of it, the flrst man I saw was Mr. 
Sali lying there in front of me, a few feet north of the box, and his 
foot was crushed and bleeding, and he asked me to get him some- 
thing to stop the pain." There was a conflict in the évidence as to 
whether the train had come to a fuU stop, on the morning in ques- 
tion, before Hall got off, and also as to whether he fell in the water 
box. But there was none as to the fact that the cover of the box was 
off, and that the hole was left exposed. Touching thèse points, the 
défendant in error testilied that when the station, "Redding," was 
called out, he got up and walked to the door and looked out, and 
it seemed so dark thât he walked across the platform; that there 
were two passengers ahead of him, who got ôff on the dépôt side; 
that he got out on the other side; that he took hold of the railing 
and went down the steps ; that the train had stopped ; that he stepped 
onto the ground, and, about the flrst step or second that he made, 
he stepped into somethîng, and fell; that he did not know at that 
time that the water box was there; that his foot fell onto the rail 
and caught; that he tried to pull it out, and he could not; that the 
car moved slowly; and that the wheel of the car went over his foot. 
D. E. Masterson, a witness on behalf of the défendant in error, 
teptifiéd that he was a passenger on the same train, and in the 
smoking car with Hall ; that when the brakeman called out, "Red- 
ding," the passengers in the car got up ; that Hall got up in front 
of him, and walked to the front of the car and out and across 
the platform of the smoking car, onto the platform of the baggage 
car, and stepped down on the ground, stumbled, and fell f orward ; 
that, as he went to see what was the matter, some one had pulled 
him out from the track, and dragged him away flve or six feet, 
and said, "This man is hurt;" that he saw the hole afterwards, 
and that it was uncovered; that the place where Mr. Hall got off 
on that morning was the usual and ordinary place where people 
got off when going to the east side of Redding; that the train 
had stopped when Hall got off; that, when he (the witness) stepped 
down from the steps, some one hoUered to him : "Look out ! There's 
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a hole;" that he looked down, and saw the hole there, walked 
around it, and went to Mr. Hall; that the hole alluded to was 
about opposite the coupling between the smoking car and the bag- 
gage car; that the car had moved forward a little, and when Hall 
stepped down the hole was right opposite the platform of the bag- 
gage car. Hère the court asked a question : 

"Q. You passed by? A. Tes, sir. Q. And left it to your rlght? A. Yes, 
sir; but I would unquestionably hâve stepped Into it if my attention had not 
been called to it." 

In the light of this testimony, it becomes apparent that the ob- 
jections so frequently made to any testimony being given as to 
the "place where the train usually stopped" were without merit, 
and were properly overruled. 

To the testimony of the défendant in error that he was a car- 
penter by trade, but most of the time he had been engaged in min- 
ing, objections were made because the complaint did not allège 
that he had any trade or calling. Thèse objections were promptly 
and properly overruled. The allégation in the complaint is that 
he "has been wholly deprived of earning wages by manual labor 
for his support." This was suiHcient to impart notice of his claim 
that he had preAiously earned wages by manual labor, and the 
plaintiff in error could not hâve been taken by surprise by the 
admission of the testimony upon this point. Moreover, in actions 
for Personal injuries, the plaintiff, although there is no spécifie 
averment in his complaint as to his previous trade or calling, may 
introduce testimony as to what his business or occupation was, 
as such évidence is always material and pertinent upon the ques- 
tion of damages. Wade v. Leroy, 20 How. 34, 43, 15 L. Ed. 813; 
Nebraska City v. Campbell, 2 Black, 590, 17 L. Ed. 371; District 
of Columbia v. Woodbury, 136 U. S. 450, 459, 10 Sup. Ct. 990, 34 
L. Ed. 472; Eailroad Co. v. Clarke, 152 U. S. 230, 243, 14 Sup. Ct. 
579, 38 L. Ed. 422; Eailroad Co. v. Davidson, 22 C. G. A. 306, 76 
Fed. 517, 522. 

Before noticing other exceptions to the admission of testimony, 
in order that the conditions may be better understood, it will be 
proper to state other facts. At the time of the accident the de- 
fendant in error was 59 years of âge. He was first taken to a hôtel, 
and then conveyed to the résidence of Mr. Nash, his cousin. Dr. 
J. H. Miller, a physician and surgeon, was then immediately called. 
He testified at the trial that he found Hall with his left leg and 
ankle so badly broken that amputation was necessary; that there 
was great lacération of the tissues and bones above and below, 
and at the ankle joint; that he amputa ted his leg about 3J inches 
above the ankle joint; that he thereafter attended him profession- 
ally for about six weeks ; and that Hall was conflned to the house for 
two months. In reply to a question whether such a fracture would 
cause pain, he answered: 

"Of necessity, It must. At the time, at the moment, perhaps, there would 
be but little pain, on account of the shock that foUows. After recovery froro 
the shock, but before and after amputation, the resuit of the injury is foUowed 
by considérable pain Q. And how long does that continue, doctor, usually? 
A. Well, there is pain untll recovery, and there is pain after recovery. Q. Will 
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pojjii please, State, a? a médical inaQ,,.Tî(rhetliBr pr not, wltU a leg ampirtfited as 
thàiwaa,; there Is more or less palii âl(;\tlines after It Is heàled oVer? 'A. Yes, 
stf; lit» ,t6 thé tlme oî the death oî tbé patient." s • 

!!ihe'4o!çt»r also testified that, frooi the eflëcts of th;ë fracture and 
tiièi a,m|)^tat^on, Hall's heajjtb Voùld be greatlj; inipàiréd. And in 
this conniectiôn the défendant in error testified, in replyto a question 
whether he suiïered any pain: 

"I did', immense pain. I suffered a» ^Tfftnl pain, and t ran down so I don't 
think i weighed one tiundred and tliirly, from one hunàréâ and eighty-live. I 
Imve pbIij at the présent time ail theway through from my linee down, and 
thèrëis just as much pain in my fcvot that is gone as there Is in my leg." 

Af ter the doctor iiad téstifledi as above sta,ted, to whieh there 
was'fao objection, the following questions werè asked, and answers 
giveii:,,,, 

"9. You know, doctor, do you, ahout what is reqùired of an average miner 
or car^fenter,-^-what thëy haVe to do? A. Yes, sir. Q. I wlU asli you to state 
tb the jury whether or not, in your opinitai, after that amputation and after the 
I08S ofithe foot, Mr. Hall would béable to perfonnthe work of a carpenter, 
suçh as climWng Pver ladders and standing on scaffolds, or the worli of a.ni,lner, 
In going around the tlinbers of a iplne-V A. There are cases where men wlth 
ah ampûtated Umb are capable of dôlng a great deaLfjf ^s^ork. But, when a 
fflan hâà reached the âge tha,t Mr. Halli'bas réachéd, it makes a very gre&t 
différence. They are not as able to do -Work, or nearly as able to do work, 
after amputation of that klnd, ashefore. *, •; ;^, . Q. You hâve been in 
mines, , I présume, hâve you not, doctor, ^nd yon know what Is reqùired, of the 
àveràgé tninerî A. Yes, feir. Q. CaÉ. a man perforta the work of a miner, 
■vvlth an artiflcial limb, such as Mr. Hall has, with as much safety and readlness 
as If he had hls natural limbs? A.- Hie eannot do as good work aS he could, 
had he not sufCered amputation." | , 

There were no objections that the questions were leadiog. The 
ôbjectidns were thaï a physician is not a cèinpetent witness to 
speafe upon such subjècts, and that there is nothing in the com- 
plaint to show that Hall was a carpenter or miner. ït is argued 
that thèse objections were wèll takeù, because the subject-matter 
of thfe ihquiry Was of such a character as would come within the 
understanding of ail men of common knowledge and éducation, 
movihg in the ordinairy walksi of lif e, and that opiaions of experts 
in such icases are inadmissible. The gênerai rule is well settled 
that when the question to be determined is the resuit of common 
expérience, or is to be inferred from particular facts, the infer- 
ence is to be drawn by the jury; aàd not bv the witness. Railway 
Go. V. Kellogg, 94 U. S. 469, 478,. 24 L. Ed/356; Motey v. Granité 
Oo., 20 0. C. A; 366, 74 Fed. 155, 159; Sappenfleld v. Railroad Co., 
91 Cal. 48, 60* 27 Pac. 590; Pacheco r. Manufaeturing Co., 113 Cal. 
541,545,45 Pac. 833; City of Chicago t. McGivèn, 78 111. 347, 349; 
Pennsylvania Co. T. Conlan, 101 Hl. 93, 103; 12 Am. & Eng. Enc. 
Eraw (2d Ed.) 458, and authoritiesi there cited. The witness stated 
that he knew the kind of work that was reqùired of a carpenter 
and of a miner. It was, in part^ his knowledge as an ordinary man 
that enabled him to answer the question. If the testimony of any 
witness upon the points wâs admissible^ the fact that he was a 
physician did not afféct his testimony, or rènder it incompétent. 
If no testimony wh^tever was admissible, because it was within 
the comnion knowledge of the jurors, it was error without injury. 
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It is apparent, from the unquestioned facts, that the jurors, as in- 
telligent men, would naturally and reasonably infer that Hall could 
not perform his work, aa a carpenter or miner, with as much safety 
and readiness as if he had the use of his natural limbs. But we 
are unwilling to say, in the light of ail the facts, that it was errer 
to allow the physician to give his opinion as to what the effect of 
the fracture and amputation would be in regard to Hall's capaeity 
to perfonn manual labor. If no artiflcial limb had been procured, 
the question would be transparent; but the conditions resulting 
from the use of such a limb may be said, to a certain extent, at 
least, to be more clearly within the knowledge of, and may be 
presumed to be better understood by, a physician, than by the 
common knowledge of men engaged in the ordinary affairs of life. 
The foUowing question was propounded to, and answer given by, 
the défendant in error: "Q. How much did you hâve to pay for 
your artiflcial limb? A. It cost one hundred dollars," — to which ob- 
jection was made upon the ground that there is no allégation in the 
complaint of any spécial damage incurred for the procurement of 
an artiflcial limb. From a légal standpoint, this objection should 
hâve been sustained. The purchase of this limb was an expense 
incurred by reason of the resuit of the injury, for which, if prop- 
erly alleged in his complaint, he would be entitled to recover, but 
it does not fall within the category of any expense which can be 
allowed under an averment as to gênerai damages. The mie upon 
this subject is thus stated in 2 Greenl. Ev. (15th Ed.) § 254: 

"Ail damages must be the resuit of the Injury complained of. • * • 
Those which necessarlly resuit are termed 'gênerai damages,' being shown un- 
der the ad damnum, or gênerai allégation of damages, at the end of the décla- 
ration; for the défendant must be presumed to be aware of the necessary con- 
séquences of his eonduct, and therefore cannot be taken by surprise In the 
proof of them. • * • Some damages are always presumed to foUow from 
the violation of any right or duty implied by law. * • * But where the 
damages, though the natural conséquences of the aet complained of, are not 
the necessary resuit of It, they are termed 'spécial damages,' which the law 
dœs not imply; and therefore, in order to prevent a surprise upon the défend- 
ant, they must be particularly specified in the déclaration, or the plaintift wlll 
not be permltted to glve évidence of them at the trial." 

In Eailway Co. v. Ootton, 41 111. App. 311, 316, the court said: 

"It Is alleged that évidence of the cost to plalntiff of procuring a new wooden 
leg was erroneously admitted, against objection, and when no averment or 
claim for spécial damage in the déclaration justifled Its admission. To this 
contention we are eompelled to accède." 

This error, however, does not require a reversai of the case. The 
défendant in error, although claiming that the question was proper, 
offers, if the court should arrive at the conclusion that it was error, 
to remit from the amount of the judgment the sum of $100. The 
judgment should therefore be modifled to that extent. 

2. With référence to the instructions : 

It is claimed that the court erred in refusing to give the following 
instruction asked by the plaintiff in error: 

"There bas been some évidence Introduced hère tendlng to show that some 
tlme after the happening of the Injury to the plaintlfC the défendant altered or 
repalred the premises, and removed or altered the water box mentioned In 
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thfl comp^ùnt. If you flnd as a fact that the watec Ijox mentloned In the 
oçlnplalnt' Was àltéred or removed after thè Sd of Febïuaty, 1896, I charge you 
that yob are nOt at liberty to take suéh fàct, if you ao flnd it, into considéra- 
tion, Im dètermlnlng the question of défendants n^Ilgence or lack of négli- 
gence on the 3d of February, 1896." 

If the défendant in error had ihtrbduced such testimony, and it 
had been objected toby the plaintiff in error, and allowed by the 
court, it woiild hâve been erroneous, because such removal or repair 
would not affect the question of prevlous négligence, and it ought 
not to be said that by the subséquent removal of the box, or adoption 
of some other plan to seçure it, in order to prevent like accidents 
in the future, it was an admission upon its part that it had been 
négligent in the past, by keeping it at the place where the accident 
occurred. Eailroad Co. v. Hawthorne, 144 U. S. 202, 207, 12 Sup. 
et. 591, 36 X. Ed. 405; Motey v. Granité Co., 20 C. 0. A. 366, 74 
Fed. 155, 159; Downey v. Sawyer, 157 Mass. 418, 420, 32 N. E. 654; 
Railroad Co. v. Lee (Ind. App.) 46 N. E. 543, 545; Eailroad Co. v. 
Clem, 123 Ind. 15, 17, 23 N. E. 965, 7 L. R. A. 588; Electric Co. v. 
Lubbers, 11 Colo. 505, 508, 19 Pac. 479; Green v. Water Co. (Wis.) 
77 N. W. 722, 726; Giffen v. City of Lewiston (Idaho) 55 Pac. 545, 
550. But an examination of the record discloses the fact that the 
only testimpoy offered upon this point was brought out by the plain- 
tiff in error in examining its own witnesses. Counsel hâve failed 
to cite any authorities or advance any reason why it should be al- 
lowed to take advantage of its own error in this regard. We pré- 
sume that their failure in this respect is attributable to the fact 
that no reason or authority in support of such a nroposition can be 
given, because none exists. No rule of law is better settled than 
that the parties must abide by the conséquences of their own acts, 
and cannot seek a reversai of the case upon appeal for error which 
they had committed or invited. 3 Enc. PI. & Prac. 519, and authori- 
ties there cited. The testimony having been admitted without ob- 
jection, and no motion having been made to strike it out, the court 
did not ëi-r in refusing to instruct the jury not to consider it. Jan- 
son V. Brooks, 29 Cal. 214, 223; Horrell v. Morgan, 65 Cal. 575, 4 
Pac. 580; Dalton v. Dalton, 14 Ney. 419, 426; Watt v. Railroad 
Co., 23 NeV. 154, 163, 44 Pac. 423, and '46 Pac. 52, 726; Warder, 
Bushnell & Glessner Oo. v. Ingli, 1 S. D. 155, 157, 46 N. W. 181. 
; The other instructions asked for by the plaintiff in error, and re- 
fused by the court, will not be reviewed. Most of them relate to 
the question of négligence and degree of care required upon the 
part of the railroad company. No objections were made nor excep- 
tions takeii to the charge of the court upon thèse questions. More- 
oyer, the ciharge of the çoiirt was correct, and tully covers the issues 
presented by the pleadïngS; and testimony in the case. This being 
true, it foUows that the court did not err in refusing to give any of 
the instructions asked for by the plaintiff in eiror upon any of the 
points covered by the châi*ge in the court'3 ownlanguage. Railroad 
Co. V. Rqllçr, supra. 

The oriïy pbjectio^ made to the Charge df the ceurt.upon the meas- 
ure of damages is, as before stated, to the words -tlje loss of his 
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wages"; and to this it is urged that the jury could not tell what 
.wages were meant, — whether the wages Hall lost while he was sick, 
or the prospective wages which he might hâve earned during the 
rest of his life; that the jury might hâve understood it to mean that 
Hall was entirely incapacitated from earning a livelihood, and had 
the right to assume that he was entitled to a sum of money, as dam- 
ages, equal to what his wages in the future would amount to. In 
the discussion of such questions the courts proceed upon the theory 
that the jurors are possessed of ordinary intelligence. The language 
used by the court would naturally be understood as having référ- 
ence solely to the testimony that had been admitted. The fact is 
that Hall was not entirely incapacitated from earning wages. His 
earning capacity was decreased to the extent of his inability to per- 
form labor and earn wages as he might reasonably hâve been able 
to do if he had not been injured, and to this extent the jury should 
take into considération "the loss of his wages." The language of 
the court, taking the entire charge upon this subject, is not sus- 
ceptible of any other construction. The jury were not at liberty 
to assume any state of affairs that was not consistent with the tes- 
timony. The court in its charge directly instructed the jury that: 

"In passlng upon or determinlng any question of fact that may be Involved 
In this case, you wIU be governed solely by the évidence Introduced. The 
law will not permit jurors, In the trial of causes, to speculate or engage In mère 
conjectures, or indulge In Inferences not warranted by the évidence, or to be 
governed by mère sentiment, sympathy, passion, or préjudice, or to be Influ- 
enced to any extent or in any manner by the financlal worth or poverty of 
elther of the parties. But whatever conclusions are reached must be based 
entirely upon the évidence Introduced in this case." 

It will be noticed that to the portion of the charge stating what 
things should be taken into considération, including the loss of his 
wages, the court added, "and render such a verdict as you believe 
from the évidence to be just under ail the circumstances." The 
charge of the court in its entirety is correct, and is f ully supported by 
reason and authority. In actions of this nature, testimony tending 
to show the character of the plaintifE's ordinary pursuits, and the 
extent to which the injury he received by the négligence of the de- 
fendant has prevented or will prevent him from following those pur- 
suits, is compétent; and the jury should take into considération 
whether his injury was to any extent so permanent as to diminish 
his capacity to earn money in the future, and upon this point to 
ûx the damages with référence to the plaintiff's earning capacity 
before and after the injury. 8 Am. & Eng. Eue. Law (2d Ed.) 651-653, 
and authorities there cited. 

In Railroad Co. v. Putnam, 118 U. S. 545, 554, 7 Sup. Ct. 1, 30 L. 
Ed. 257. the court said: 

"In an action for a personal Injury, the plaintiff is entitled to reeover com- 
pensation, so far as It is susceptible of an estimate In money, for the loss 
and damage caused to him by the defendant's négligence, including not only 
expenses Incurred for médical attendance, and a reasonabie sum for his 
pain and siifCering, but also a fair recompense for the loss of what he would 
otherwise hâve earned in his trade or profession, and has been deprived of the 
capacity of earning by the wrongful act of the défendant." 
]00F.-^9 
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Tïié Jttdgînênf of the circuit court will be modified se as to read 
for thé "ièwM of eight thousand four hundred dollars," instead of for 
"ëight tiléiusaïid flve hundred dollars," and as so modified it is hereby 
afflrmed 



In re DIA.CE. 
(District CQurt, S. D. New York. April 13, 1900.) 

1. Bankkuptoy— AssBTs— Endowmbnt Policy. 

Wliere an endowment policy of life Insurance was made payable to the 
wlfe of ' the assurèd if he dled during the term, or to hinlself if llving at the 
expiration oï the stlpulated perlod, and was Issued upon their joint appli- 
cation, and for several years before the bankruptcy of the husband the 
wlfe saved the policy fromlapslng by paylng the premlums out of her own 
money, held, that. the bankrupt's Interest in the surrender value of the 
policy, upon passlng to hls trustée, was subject to an équitable lien or 
right in thé wife to be reimbursed for sUch proportion of the premiums 
paid by lier as had gone to keep the policy allve for the beneflt of the 
husband'B Interest. 

2. Samk. 

The wlfe not being obligea to surrender the policy or accept a paid-up 
policy unless she chose, hel4 that, if she elected not to surrender, the bank- 
rupt should be required to ^ssign to hls trustée hls interest in the surren- 
der value of the policy as of- the date of the adjudication, af ter deducting 
the amount to be credlted to the wi(e for premiums paid; and the sum so 
assigned, wlth interest, shonld be made payable out of the proceeds of the 
policy upon its maturity or prior paypient; or the policy be assigned to 
the wlfe, if desired, on payment of that sum. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Charles N. Morgan, for petitioner. 
Black, Olcott, Gruber & Bpnynge, opposed. 

BROW^N, District Judge. The adjudication in bankruptcy in the 
above casé Was made on Màrch 24, 1899. An order having been 
subSequently made directing the bahkrupt to assign tp the trustée 
ail his interest existing at the date of adjudication in an endowment 
policy upon the bankrupt's life, a pétition was thereafter flled by his 
wife, Susan M. Diack, setting forth her own interest in the policy, 
and payment by her of yarious premiums thereon, in order to keep 
the policy alive,: and askin^ that her interest as well as the bank- 
rupt's interest in this policy be determihed and her lien thereon pro- 
tected. 

TJpon a référence of the pétition to the référée in charge and his 
report thereon, it appears that an endowment policy was issued by 
the Equitable Life Assurance Society on June 23, 1892, for the sum 
of 115,000, payable 15 years thereafter to William Diack, on June 
22, 1907, 

"Should he then survive, or should he die before, then to his wlfe, Susan M. 
Diack, if livlng, If not, then to the said WiUlam Dlack's executors, admlnistra- 
toTS or assigns." 

The premiums, at flrst annual, were shortly afterwards made semi- 
annual, in the sum of 1568.35, payable on June 22d and December 
22d of each year during the continuance of the policy. The applica- 
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tion for the policy was signed by both. Mr. and Mrs. DiacK. Mr. 
Diack paid the premiums until the latter part of 1896, when becom- 
ing embarrassed, he was unable to pay them, and they were there- 
after paid by Mrs. Diack. Further facts appear in the following 
opinion of the référée: 

"The évidence shows that the surrender value of the said policy of Insurance 
on March 24, 1899, the date of the adjudication in banliruptcy, was $3,801, 
and that the value of Susan M. Diack's Interest in sald sum of $3,801 was 
$391, and the value of William Diack's interest in said sum was $3,410, laav- 
ing out of considération any question of the clalm of Susan M. Diack to be 
reimbursed for premiums paid by her. Mrs. Diack paid three premiums, of 
$568.35 each, one on December 22, 1896, one on June 22, 1897, and one on 
December 22, 1897, with her own money. On June 22, 1898, William Diack 
and Susan M. Diack gave their joint note to the American Loan & Deposit 
Company for $1,700, and delivered to said American Loan & Deposit Company 
the said policy of Insurance as collatéral security therefor, and the American 
Loan & Deposit Company paid to the Equitable Life Assurance Society the 
sum of $568.35 for the premlum due June 22, 1898, and paid the balance of 
said $1,700 to Susan M. Diack. Susan M. Diack subsequently made two fur- 
ther payments of $568.35, due December 22, 1898, and June 22, 1899, with her 
own money. 

"From thèse facts in my opinion, if Mr. and Mrs. Diack had consented to 
sorrender the policy on March 24, 1899, the date of the adjudication in bank- 
ruptcy, there would hâve been payable to the American Loan & Deposit Com- 
pany in the flrst instance, out of the $3,801, which was the surrender value 
of the policy, the sum of $1,700, leaving $2,101. The interest of Susan M. 
Diack in this amonnt was ssi/ssoi or $216.12, and the Interest of William 
Diack in said sum of $2,101 was siio/jg,,!, or $1,884.88. 

"The petitioner claims, as I imderstand, that this policy is within the protec- 
tion of the statute of New York relating to insurances for the beneflt of mar- 
ried women, relying on the cases of Brummer v. Cohn, 86 N. Y. 11, and Miller 
V. Campbell, 140 N. Y. 457, 35 N. E. 651, which hold that in this state endow- 
ment policies, like the one In question, are covered by the provisions of the 
act; and that therefore the only interest of William Diack in this policy which 
his creditors can reach, and which therefore passes to his trustée in bank- 
ruptcy, is that portion of the surrender value of the policy which represents the 
insurance purchased by the part of each premium paid by William Diack, 
which exceeds $500. But I understand that this question bas been decided In 
this case, and that it has been held that the interest of William Diack in this 
policy as it would be computed iipon the surrender of the policy, irrespective 
of the question who paid the premiums, passes to his trustée in bankruptcy, 
as held in the cases of In re Steele (D. C.) 98 Fed. 78, and Anderson v. Butterly, 
8 Ins. Law J. 79, and that the only question bef ore me is, what amount should 
be deducted from the value of his interest by reason of the premiums which 
hâve been paid by Mrs. Diack. 

"The counsel for the trustée claims that the payment of premiums by Susan 
M. Diack gave her no lien upon the policy or William Diack's interest therein. 

"In my opinion this is strlctly correct. Mr. Diack did not transfer any inter- 
est in the policy to Mrs. Diack when she paid the premiums, and there is no 
proof that there was any agreement between them that she should hâve a 
lien on his interest. The gênerai rule is that a joint tenant of real estate or 
a person jointly interested with others in any way, in property of any kind, 
cannot make payments for the alleged beneflt of the property, and thereby 
obtaln a lien upon the property for reimbursement, without the agreement and 
assent of the other persons interested in the property (Mumford v. Brown, 6 
Cow. 475; Scott v. Guernsey, 48 N. Y. 106; 1 Washb. Real Prop. [4th Ed.] 
664); and this princlple has been sometimes applled In référence to payments 
of premiums of insurance (Burridge v. Row, 1 Younge & C. Ch. 182; Leslie 
V. Freneh, 23 Ch. Div. 552). But wher'ever a co-tenant or joint owner has 
made improvements or expended money for the beneflt of property under such 
circumstances that it would be inéquitable to allow the other persons inter- 
ested in the property to receive their f ull interest in the property without reim- 
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buréement, courts of equity requlre such parties to make relmtorsement otit 
of the proceeds of the pioperty. Taylor v. Baldwin, 10 Barb. 626; Ford v. 
IÇflapp, 102 ÏC. Y. 135, 6 N. R 2^. This is not doue upon the principle tbat 
one owner who acts wlthout the agreement or assent of the other owners gains 
à lien upon the property for hls advances, but stands upon the proposition that 
one who seeliS equity must do equity (Ford v. Knapp, 102 N. Y. '135, 140, 6 
N, B, 283); and t^is principle has frequently been applied in cases of persons 
who hâve paid premiums on life Insurance pollcies and hâve thus Itept the 
insurance alive, •wto were ultimately f ound not to be in faet entitled to receive 
the Insurance mpney (Page v. Burn^tine, 102 U. S. 664, 26 h. Ed. 268; In re 
Newland, 9 N. B. R. 62, Fed. Cas. No. 10,171; Weisert v. Muehl, 81 Ky. 336; 
In re Murrin, 2 DiU. 120, Fed. Cas. No. 9,968). 

"it seems to me that this principle clearly applies in the case at bar. Mrs. 
Diaek ijever would hâve paid thèse premiums for the beneflt of her husband's 
creditors, Her payments kept the policy alive, and there Is no equity in allow- 
ing the creditors to receive the value of her husband's interest in this policy 
vrlthout reimbursing her for the premiums which she has paid. 

"The petitioner's counsel claims that William Diack vras bound to pay ail 
the premiums on this policy, and that for that reason Susan M. Diacli is enti- 
tled to reimbursement for the premiums paid by her. On the other hand the 
trustee's counsel claims that Mr. Diack was under no more obligation to pay 
the premiums than Mrs. Diack, and that if Mrs. Diack is to be reimbursed for 
her payments, the payments made by Mr. Diacli should also be taljen into ac- 
count I think that under this policy neither William Diacli nor Susan M. 
Diack was under any légal obligation to pay premiums. By the policy the 
Equitable Society agreed in considération of the payment of the premium paid 
and of those to be paid, to insure the life of William Diack; but the policy 
does not contain any express agreement by Mr. Diack or Mrs. Diack or both to 
pay any premiums. If not paid when they matured, the only remedy of the 
Equitable Society was to hâve the policy lapse. Such a policy is usually taken 
out and the premiums paid by the husband; but both Mr. Diack and Mrs. Diacli 
had such an interest in the policy that either alone had the right to pay the 
premiums. The case, in my opinion, does not hinge on the question who, 
if any one, was legaUy bound to pay the premiums. The real question hère is 
between Mrs. Diack and Mr. Diack's creditors; and as between them I think 
that the équitable principle applies that before the creditors can take Mr. 
Diack's interest in this policy they should reimburse Mrs. Diack for the 
payments which kept it alive. 

"The counsel for the trustée suggests that the court should order a paid-up 
policy to be issued, as of the date of the bankruptcy. But in my opinion Mrs. 
Diack cannot be compelled to take a paid-up policy wlthout her consent. She 
has a right to hâve the policy kept alive, if she so elects. 

"Geo. C. Holt, Spécial Commis~ioner. 

"Dated April 4, 1900." 

In most of the above I concur. It is immaterial here whether the 
lien of Mrs. Diack for the premiums paid by her be treated as a légal 
or as a merely équitable lien. In bankruptcy both alike are preserved. 
In my view Mrs. Diack, under the law of this state, from the moment 
the policy had any surrender value through the payment of premiums, 
became entitled by its ternis to a contingent légal interest in it, which 
entitled her to pay the premiums upon it, if necessary, in order to pre- 
vent it from lapsing; and on a surrender of the policy, defeating 
its ultimate provisions, any such payments preyiously made by her 
would create in her favor an équitable lien or charge upon her hus- 
band's interest for the same proportion of those payments that her 
husband's interest in the surrender value of the policy bore to the 
whole surrender value. 

The case is wholly différent from that of Leslie v. French, 23 Ch. 
Div. 552, where the policy was an antenuptial policy belonging 
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wholly to tlie wife and never reduced to the liusband's possession, 
tliough after marriage he paid the premiums on it, and having died 
before his wife, it was held tiiat his estate had no lien upon it. 
Hère the policy was applied for by both husband and wife; it be- 
longed to them both, with différent contingent interests according 
to the terms of the policy. When such a policy matures or becomes 
payable, according to its terms, doubtless neither could set up any 
claim or lien upon the proeeeds différent from the terms of the policy 
itself, in conséquence of the mère fact that one or the other had 
paid the premiums. But hère the question is différent, viz., what, 
as against the husband and his creditors, should be deemed to be 
the équitable interest of the wife in its surrender value, upon a 
cancellation of the policy and an interruption of its terms and pro- 
visions as of the date of the adjudication? On such a question, the 
conclusion of the référée seems to me certainly just and correct. 

The policy, it appears, is still held by the trust company, whieh 
advanced the $1,700 upon the note of Mr. and Mrs. Diack with the 
policy as collatéral. The bankrupt has been discharged; but as Mrs. 
Diack is in business and is personally liable for this $1,700, and 
apparently solvent, this pledge of the policy may for présent pur- 
poses be disregarded. 

Up to the time of the adjudication, therefore, on March 24, 1899, 
the five payments of premium made by Mrs. Diack amounted, with 
interest, to $3,055.85. Mrs. Diack should be deemed, however, to 
hâve paid =*^i/38oi of this amount for the protection of her own in- 
terest, which is about $322. This leaves $2,734 as the amount of 
her advances for the protection of her husband's share of |3,410 in 
the surrender value, and equitably chargeable thereon. The différ- 
ence of $676 represents, so near as I can détermine it, the value of 
the bankrupt's share of the surrender value of the policy at the time 
of the adjudication; and the residue of $3,125 represents the équi- 
table interest of Mrs. Diack, upon the pavment bv her of the above- 
named sum of $1,700. See, however. In re Steele (D. C.) 98 Fed. 
78, 3 Am. Bankr. Eep. 549; In re Buelow (D. C.) 98 Fed. 8C, 3 Am. 
Bankr. Rep. 389. 

As the trustée cannot require Mrs. Diack either to accept a paid-up 
policy, or to suffer the policy to lapse and thus obtain immédiate 
I^ayment of the surrender value, the bankrupt should be required, 
unless Mrs. Diack shall elect to surrender, to exécute an assign- 
ment to the trustée of his interest in the surrender value of the policy 
as of the date of adjudication to the extent of $676; and that sum 
with interest from March 24, 1899, should be made payable out of 
the proeeeds of the policy when it matures, or whenever sooner paid. 
An order may be entered accordingly. 

Additional Opinion. 

(May 4, 1900.) 

Upon further hearing as to the amount of Mrs. Diack's équitable 
lien, it is urged in behalf of the trustée that the surrender value 
should be divided between the bankrupt and his wife in proportion 
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to the whole amouiit.of preraiums paid by each with interest tliereon, 
wHich would resuït ïn abbi^t two to one in favor of the bankrupt. On 
the part of Mrg. Diafeli, it is urged that the policy sliould be deemed 
wholly for the beneflï of the wife, to the extent that would be covered 
by aij annual prémiùm of |5Ô0, that being the statutory limit author- 
isseà by the Jaw of this state to be apjdied tp policîes for the wife's 
a»JttéiBit as agairigt çreditors; and reckoning the adyances of Mrs. 
3Diàck per year in excess of |50O as àdvances made for the husband's 
interest àlone, it is computed that there would remain of the hus- 
iband's share of the surrender value after repaying the wife's àdvances 
ithereon, only $350.30. 

I cannot sustain either contention. The policy in this case differs 
from ail those in the cases cited of Brunimer v. Cohn, 86 N. Y. 11, 
Frank V. Insurance Co., 102 N. Y. 266, G N. E. 667, Whitehead v. 
Insurance Co., 102 N. Y. 144, 6 N. E. 367, and Anderson v. Gbldsmidt, 
103 K. Y. 617, 9 N. E. 495, in the fact that in ail those cases the 
policy was in express ternis for the sole beneflt of the wife and her 
«hîldren or heirs; whereas in the présent case the policy by its terms 
îs majnly for the individual beneflt of the bankrupt and of his exec- 
utors and administrators. It is only in the single event that the hus- 
band dies prior to the expiration of the endowment period, and the 
wife survives him, that she is to receive any part of the money pay- 
able under the policy. In that respect the présent policy is thé same 
as was one of the policies, in Miller v. Campbell, 140 N. Y. 457, 461, 
35 N. E. 651. But in thçit case the court recognizes that two inde 
pendent éléments exist in a policy of this kind, namely, the endow- 
ment interest for the husband's beneflt if he survives the endowment 
period, and the wife's interest if he does not, both interests being sub- 
ject to the eontingencies of death or survivorship. Such a policy was 
there held to be whoUy unassignable by the wife prior to the en- 
abling act of 1879, but assignable by the husband so far as respects 
his interest or right in the policy; so that when the case was reached 
upon appeal, it appearing that the husband had joined with the wife 
in the assignment of the policy to fcreditors many year s before and 
had survived the endowment period, it was held that thé wife's inter- 
est had wholly ceased and that the creditors' title to the policy 
through the husband's transfer was complète. 

The décision previbusly made in this case is in précise accord with 
this view of the double nature of this policy. It cannot be treated as 
a policy for the sole beneflt of the wife to the extent that an annual 
premium of $500 would cover, because the policy is a différent kind of 
endowment policy, and mainly for the husband's beneflt; its terms are 
controUing and do not admit of any such construction as contended 
for. The husband or the wife might hâve taken out a policy for the 
wife's sole beneflt, but they did not do so, and I cannot treat it as 
other than it is. The policy is not a policy for the beneflt of the wife 
under the statute, except to the partial and limited extent above 
stated. As such it is within the statutory limits, as respects the hus- 
band's, paynient of premiums, and by the payment of a level or aver- 
age premium a property interest of the wife in the policy itself in the 
reserve bas been created, which she was entitled to protect and pre- 
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seiTe, when her husband could no longer pay the premiums. To pro- 
tect her contingent interest in the policy she was bound to pay the 
whole premium, since it was indivisible. By doing so, she at the 
same time protected her husband's much larger interest in the policy, 
and she should therefore be allowed a lien for so much of her pay- 
ments as inured to his beneflt and not to her own. 

The further testimony taken does not change the relative propor- 
tions of the surrender value at the date of the adjudication of bank- 
ruptcy as previously stated, but conflrins it; and, therefore, the resuit 
previously arrived at seems to me correct. It is the wife's advances 
alone that hâve preserved the policy from lapsing; and so much of 
her payments as inured to her husband's beneflt, should, therefore, be 
allowed to her out of his share as computed at the date of the ad- 
judication, without regard to the amount of premiums previously 
paid by him. Upon the payment by Mrs. Diack of the sum previously 
flxed with interest, the trustée will be directed to transfer his interest 
in the policy to her, should that be desired. 



In re MEYERS. 
(District Court, S. D. New York. April 12 1900.) 

1. Bankrdptcy— Révocation of Discharqe. 

Under Bankr. Act 1898, § 15, providing that a discharge in bankruptcy 
may be revoked "if it shall be made to appear that it was obtaineà 
throiîgh the fraud of the bankrupt, and that the knowledge of the fraud 
bas corne to the petitioners since the granting of the discharge, and that 
the actual facts did not warrant the discharge," it is cause for revoking a 
discharge that the bankrupt had considérable property at the time of bis 
bankruptcy and of his application for discharge, and concealed the saine, 
showing no assets on bis verifled schedule, and swearing that be had sur- 
rendered ail his property and had fully complicd with ail the requirements 
of the act, when the creditors, without lâches, did not leam tbe facts until 
after the discbarge was granted, and their pétition is flled in due time. • 

2. Same— REFERENCE of Pétition to Refekee. 

When a pétition for the révocation of a discharge in bankruptcy makes 
out a prima facie case, and is flled in due time by compétent parties, it 
will be referred to the référée as spécial commisSioner to ascertain and 
report upon the facts alleged in the pétition, upon due notice to the 
bankrupt, and upon hearing such évidence as may be offered by the parties. 

In Bankruptcy. 

Black, Olcott, Gruber & Bonynge, for petitioners. 
Weed, Henry & Meyers and S. F. Kneeland, opposed. 

BEOWN, District Judge. This is a pétition by certain creditors 
of Abraham Meyers for the revocation of his discharge, obtained 
on Mardi 1, 1899. Section 15, Bankr. Act, provides that a discharge 
may be revoked upon a trial if it shall be made to appear that it 
was obtained through the fraud of the bankrupt; that the knowl- 
edge of the fraud has come to the petitioners since the granting of 
the discharge, and that the actual facts did not warrant the discharge; 
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proTided the application be made within a jear thereafter by par- 
ties who hâve not beeh guilty of undue lâches. 

This application is made within the year. It is based upon the 
testimony of the. bahkrupt in subséquent proceedings, tending to 
show that he had considérable property at the time of his bank- 
ruptcy and application for discharge, which was coneealed. His 
verifled schedules stated no assets, and therefore no trustée was ap- 
pointed. If the fàcts ihdicated in the pétition are true, the dis- 
charge should not hâve been granted. The same facts would also 
show that his dîschargé was procured through fraud; since in his 
pétition he made oath that he had wholly surreûdéred ail his prop- 
erty and rights of property and had fully compïied with ail the re- 
quirements of the act. The knowledge of the facts stated having 
beèn first acquired by the petitioning creditors long after the dis- 
charge and no évidence of lâches in not obtaining knowledge of 
thèse facts earlier being attributable to them, I think they are en- 
titled to a hearing upon the question whether the discharge should 
not be revoked. A référence should, therefore, be ordered to the 
référée as spécial commissioner to ascertain and report upon the facts 
alleged in the pétition, upon due notice to the bankrupt, and to 
take such évidence as may be offered by the parties. 



In re LOWENSOHN. 
(District Court, S. D. New York. April 6, 1900.) 

1. Bankrcptcy — Liens— Work and Labor. 

Where a clottiier gave eut garments, In lots, to ditterent tallors, to be 
made up by the pièce, and returi">d in whole or broken lots for examina- 
tlon, and to be paid for at stated intervais if approved, and the tailors 
employed other workmen in making up the goods, held tbat, as against the 
estate of the clothier in baukruptcy, the tailors had a lien upon ail articles 
remaining in their hands, not only for work done upon those articles, but 
. also for work done upon any portions of the same spécifie lot which had 
been returned for examination and not yet paid for. 

2. Same. 

Where the whole of a particular lot had been returned for examination, 
this was not such an unqualifled delivery of the goods as to deprive the 
workmen of their lien for labor bestowed on that lot, unless there liad been 
such a delay in afterwards demanding payment as would amount to a 
waiver of the lien. 

In Bankruptcy. 

Samuel Pleischman and A. H. Sarasobn, for creditors. 
Blumenstiel & Hirsch and Mr. Maas, for trustée, opposed. 

BBpWîT, District Judge. The bankrupt engaged in the clothing 
busiiiëss, gave ont garments in lots to be made up by the pièce to 
numèrous différent tailors, by whom other workmen were employed 
in making them up. The course of business was that the lots given 
out should be returned from time to time, eitlier wholly or in parts, 
and left at the bankrupt's place of business for examination, to be 
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paid for, if found correct, on the next pay day, which was once or 
twice a week. At the time of the bankrupt's failure there were 
numerous lots outstanding in the hands of the tailors, on which there 
were claims of lien, some for work done on the garments still in 
their hands, and some for work on garments returned to the bank- 
rupt a day or two previous for examination as above stated, and not 
yet paid for. Several cases are presented for my ruling as to the 
duty of the trustée in paying such claims. 

1. Each lot given ont may be regarded as given out upon a con- 
tract for making up that lot, so that a lien should be recognized 
upon whatever articles remain in the workman's hands, not only 
for the work done on the latter articles, but also for the work done 
on portions of tlie same lot returned for examination under the ar- 
rangement above stated. Laundrv Co. v. Hahlo, 105 N. Y. 284, 11 
X. E. 500. 

2. I am further of the opinion that even where no goods of a par- 
ticular lot reniain in the hands of the worlimen, but ail of that lot 
has been previously left with the bankrupt for examination, as above 
stated, this should not be deemed to be an unqualifled delivery of 
the goods, such as to deprive the workmen of the lien thereon for 
the labor bestowed on them, or of the lot of which they form a part, 
unless there was such delay in afterwards demanding payment as 
would authorize a flnding of a waiver of the lien. The Kimball, 3 
Wall. ,37, 43, 18 L. Ed. 50. 

I think the above rules will be sufficient to dispose of the varions 
claims. 



In re KIMBALL. 

(District Court, D. Massachusetts. October 21, 1899.) 

No. 1,650. 

1. Bankrbptcy— Proop of Claim— Vérification «efore Creditor's At- 

TOKNEy. 

It is not a valid objection to proof of a claim against the estate of a 
banlirupt that the offlcer taliing the vérification thereof was tjie creditor's 
own attorney. 
3. Same — Bankrupt's Attorney Appearing for Creditor. 

While the attorney for a banlirupt should not be permitted to appear 
in the proceedings as attorney for a creditor also, yet, in the absence of a 
raie of court on the subject, a claim duly proved against the banlcrupt's 
estate should not be rejeeted merely because flled for the creditor by the 
banlirupt's :Lttorney, it being apparent that the attorney acted in entire 
good faith. 

In Bankruptcy. On review of décision of référée in bankruptcy 
on objections to the allowance of a claim proved against the estate 
of the bankrupt on the ground that the magistrate before whom the 
vérification was made was the attorney for the creditor, and that the 
attorney who flted the claim on behalf of the creditor was also attor- 
ney for the bankrupt. 

H. E. Ruggles, for objecting creditor. 
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LOWELL, District Judge. I am satisfled that to prevent the attor- 
ney of a party from taking the oath of his client to the proof of a 
debt in bankruptcy would -work great inconvenience to the com- 
munity, and, not improbably, considérable hardship. The matter 
is one which cojicerns the practical administration of the law, and 
not abstract justice. , The reasons for the practice are stated in the 
opinion of the suprême court of Massachusetts in McDonald v. Willis, 
143 Mass. 542, 9 N. È. 835. That the attorney for the bankrupt 
«hould be f orbidden to appear for the creditors in bankruptcy pro- 
ceedings seems to me wise, and in this court the matter will soon be 
governed by rule. In the absence of a flxed rule, however, while I 
should sustain the action of a référée who refused to permit the 
bankrupt's attorney to conduct the case of a creditor before him, yet 
I am not prepared to hold that a référée is bound to reject a claim 
merely because it was filed by the bankrupt's attorney. In this case 
it appears plainly that the attorney in question acted in ail good faith. 
Order of the référée aflûrmed. 



In re TEERIIiL. 

(District Court, D. Vermont. February 23, 1900.) 

Bankruptcy — Prepekences. 

A mortgage or assignment of property by an Insolvent debtor to one of 
hlâ creditors, Intendèd to préfet that creditor over others, but executed 
before the enactment of the banliruptcy law, Is not void under that stat- 
ute or at common law; and, if such a transfer is not contrary to the 
statutes of the state, or is not annuUed by proceedings taken under a 
fitate law wlthln the tlme limited thereby, the property cannot be recov- 
ered from the creditor by the trustée in bankruptcy of the mortgagor or 
grantor. 

In Bankruptcy. 

George B. Terrill was adjudged bankrupt on the 28th of October, 1898, and 
in due tlme thereaf ter lû^de hls application for discharge, and was examined 
by the creditors. At an adjoumed meeting, the bankrupt havlng meanwhlle 
dled, certain creditors filed spécifications in opposition; but thèse were after- 
wacdB wlthdrawn, leavlng vthe pétition for discharge unopposed. The faets 
shown by the évidence raised the question whether the trustée In bankruptcy 
would be justifled In bringlng .suit for the recovery of certain property of the 
banjcrupt, and, at the request of the trustée, the référée , certified hls flndings 
tothe judge for his opinion. It appeared th^t the bankrupt, who was a mer- 
chant In embarrassed circurastances, on January 27, 1898, belng heavily In- 
debted to hls father, executed to the latter a chattel mortgage covering the 
istock of goods, furnlture, and fixtlires In hls store. On January 24, 1898, 
he asslgned to the same creditor, by written assignment, other personar prop- 
erty, and his store accoimts and bllla recelvable; and on June 24, 1898, as- 
sl^iied to hlm hls interest in the property and crédits of a partnershlp of which 
tliô bankrupt was a member. On the day last named the father took posses- 
«loaùndèr hls mortgage. ît ■wâs agreed by the parties tha.t the stock should 
b©'ai)plied on the debt at a certain valuatlon, and that, if more could be real- 
ized from thè sale thereof.the bankrupt should hâve the beneflt of It. The 
mortgagee accordlngly remained In possession, selUng the stock, givlng the 
bankrupt crédit, and relmbûrsing hlmself! The référée found as facts that the 
bankrupt was Insolvent at the time of givlng the mortgage and assignments, 
and Intended thereby to pref er the creditp>r to whom they were given, and that 
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tlie latter was cognizant of the clrcumstanees, and intended to secure a préfér- 
ence over other creditors. 

W. L. Burnap and J. J. Monahan, for bankrapt. 
V. A. Bullard, for creditors. 

WHEELEE, District Judge. Tlie mortgage and assignment would 
not be held null and void as against tlie creditors by tlie laws of the 
state, witliin tlie meaning of section 67e of the bankrupt act. They 
were mère préférences, which would become void by insolvency pro- 
ceedings if begun within a required time , and migbt not be, and ini 
fact were not, begun at ail. If tliey had been made in fraud of the 
rights of creditors generally, instead of preferring one over the rest,, 
they would hâve been void at common law, as well as by the statutes: 
of the state; the title would not hâve passed as against creditors; and 
that provision of the bankrupt act would draw that remaining title 
into the bankruptcy proceedings. But there was no such title to be 
dravvn. They were not void by other provisions of the bankrupt act, 
for they took place before it passed. There is nothing in the pro- 
ceedings upon them to alïect the right of the bankrupt to a discharge. 
Koport accepted, and discharge granted. 



In re McCUTCHBN. 
(District Court, E. D. South Carolina. April 3, 1900.) 

1. Bankruptcy — Exemptions — Personai. Property. 

Where the law of the state (Const. S. C. art. 3, § 28) grants an éxemi»- 
tion of Personal property of the value of $500 to the head of a family, and 
provides that, if he has not that amount of property, his wife, havlng a 
separate estate, shall be entitled to the like exemption as provided for the 
head of the family, but with a proviso that not more than $500 of Personal 
property shall be allowed to the husband and wife jointly, a married 
wonian, having a separate estate, who becomes bankrupt, and whose hu*- 
band owns Personal property of the value of $150, is entitled to claim only 
$850 as the personal property exemption to be set apart to her in the 
bankruptcy proceedings. 

2. Same— Metiiod of Settins Apart Exemption. 

In valuing and setting apart a homestead exemption, a trustée in bank- 
ruijtcy should conform as nearly as may be to the method provided by 
the state law for that purpose. 

3. SamK — APPBAISBMENT OF HOMKSTKAD. 

Where the state statute provides that the homestead shall be appraised 
by three persons, chosen respectively by the debtor, the creditor, and the 
otticer holding the writ, a trustée in bankruptcy, when a claim of home- 
stead is made by the bankrupt, should cause the property to be appraised 
by three persons, — one named by himself, one by the bankrupt, and one 
by the creditors; and au appraisement made by thre« persons ail chosen 
by the trustée, the banknipt not being represented In their sélection, will 
be set aside, on objections by the latter, and a new appraisement orderei. 

In Bankruptcy. 

M. J. Hirsch, for bankrupt. , 

Willcox & Willcox, for certain creditors. 
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BRA.WLEY, District Judge. Two questions are presented by ex- 
ceptions to the assignment of the homestead by the trustée. Under 
the bankruptcy law (section 6), bankrupts are entitled to the exemp- 
tions whicb are prescribed- by the state laws iù force at the time, of 
the filing of the pétition in bankruptcy. M. M. McOutchen, the bank- 
rujpt, is a married woman, who bas a separate estate. She lives 
with her husband, who bas prôperty of bis own. The trustée, in 
setting apart the personal prôperty to be allowed as homestead ex- 
emption, bas allowed her prôperty of the value of |350, and bas re- 
ported that the husband, with whom she lives, bas personal prôp- 
erty of the value of $150; and it is claimed that, in the assignment 
of Personal prôperty, no more sbôuld be allowed than is sufflcient 
to make up the value of $500. Thè constitution of South Oarolina 
(article 3, § 28) provides that the gênerai assembly shall enact such 
laws as will exempt from attachment, levy, and sale uhder any mesne 
or final process issued from any court, to the bead of any family re- 
siding in this state, a homestead in lands, whether beld in fee or 
any lesser estate, to the value of $1,000, or so much thereof as the 
prôperty is wortb if its value is less than $1,000, with the yearly 
products thereof, and to every bead of the family residing in this 
state, whether entitled'to the homestead exemption in lands or not, 
personal prôperty to the value of $500, or so much thereof as the 
prôperty is worth if its value is less than $500, "* * * provided, 
that in case any woman baving a separate estate shall be married 
to the bead of a family who bas not of bis own sufBcient prôperty 
to constitute a homestead, as hereinbefore provided, said married 
woman shall be entitled to the like exception as provided for the 
head of the family, provided further, that tbere shall not be an al- 
lowance of more than one thousand dollars worth of real estate and 
more than flve hundred dollars worth of personal prôperty to the 
husband and wife jointly." The gênerai assembly bas provided in 
section 2132 of the Revised Statutes, and by subséquent législation, 
for exemptions in conf ormity with this provision of the constitution ; 
and the only question presented by this exception is whether or not 
a married woman shall be entitled to the full amount of the $500 
out of her separate estate as a homestead exemption, independently 
of her husband's prôperty. I am of opinion that under the consti- 
tution the exemption is to the head of the family. The husband 
is the head of the family, and an exemption of $500 is ail that the 
constitution and laws of South Carolina provide, and it seems to 
be clear from the proviso above cited that it is not the intention 
to allow more than $500 of personal prôperty to the husband and 
wife jointly; and it therefore follows that the allowance of $350 
from the wife's separate estate should be supplemented by the per- 
sonal prôperty of the head of the family to the extent of $150, and 
this is ail that can be claimed. The exception, therefore, is over- 
ruled. 

The second exception relates to the manner in which the trustée 
bas set apart the homestead in real estate. Appraisers were ap- 
pointed by the trustée, in conformity with the law, to appraise the 
value of the prôperty, real and personal, of the bankrupt. Tbose 



IN BE JONES. 781 

appraisers hâve made a return setting forth in parcels the real es- 
tate owned by the bankrupt, and her personal estate; and the trus- 
tée, upon such appraisement, has assigned a certain parcel of real 
estate as a homestead exemption. It is claimed by the bankrupt 
that the real estate so set apart is appraised by thèse appraisers 
beyond its Talue, and that the real estate assigned to her as a home- 
stead exemption is not of the value of |1,000. The bankrupt act 
does not provide any rule for the guidance of the trustée in thèse 
cases, but, as it provides for the exemptions which are prescribed 
by the state laws, I am of opinion that the trustée in making such 
allovpance should conform as near as may be to the methods pro- 
vided by the state law for setting apart a homestead. Under the 
statutes of South Carolina, it is made the duty of the sheriff or 
other offlcer to cause three appraisers to be appointed, — one to be 
named by the creditors, one by the debtors, and one by himself. 
It is manifestly the intention that at least one of such appraisers 
should be selected by the party chiefly interested in the homestead 
exemption, and this seems to be a proper provision; and, inasmuch 
as the bankrupt has not had any opportunity of being represented 
in the appraisement by the appraisers appointed by the trustée, 
such appraisement is set aside, and the trustée is directed to ap- 
point three appraisers, — one to be selected by the bankrupt, and 
one by himself, as the oiHcer, and one by the creditors. If for any 
reason it is impracticable for the creditors to sélect such appraiser, 
the trustée will be authorized to make such sélection in his repré- 
sentative capacity. 



In re JONES et al. 

(District Court, E. D. Missouri, E. D. February 1, 1900.) 

No. 91. 

1. BAKKKCPTCr — Partnbrship Assets— Fraudulent Préférence. 

The purpose of tlie banliruptcy act with référence to the joint assets 
of a banlvrupt partnersliip is that they stiall be flrst applied, in good faith, 
to the payment of partnership debts; and any scheme or de vice resorted 
to by persons contemplating banliruptcy for the purpose of charging part- 
nership assets with individual debts is in violation of the act, and will 
be frustrated by the court, the law belng administered in such manner as 
to provent préférences, aud secure the équitable distribution of the estate. 

2. Same. 

One of the members of a firm, who was indebted to a relative on his 
individual note, long overdue, caused the note to be indorsed in the name 
of the flrm, no new considération moving to the firm. ïhe partnership 
was then flnancially embarrassed, as the créditer k;new, and within four 
months thereafter became bankrupt on its voluntary application. The 
firm had assets, but neither partner had any separate estate. Held, that 
the transaction was a fraudulent attempt to prêter the holder of the note 
over other creditors by converting the individual debt of the maker into 
a partnership obligation, and that the court of bankruptcy, under its 
power to marshal the assets of the bankr^ts "so as to prevent préférences 
and secure the équitable distribution of the property" (Bankr. Act, § 5g), 
should not allow the proof of the note as a claim against the joint estate. 

In Bankruptcy. On review of décision of référée in bankruptcy 
upon the allowanee of claims. 
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Morris G. Levinson, for j)etitioner. 
Bernard Greensfelder, î&r- trustée. 

ADAMS, District Judgei TSie question now before the court arises 
on â certiflcate from the référée. The facts, as they appear in the cer- 
tlflcatei are substantiaUy as fbllows: Jones & Cook were co-part- 
ners doing business uïider tlié ârm name of Jones & Cook. They 
flled â pétition in voluûtary bankruptcy on April 24, 1899. In due 
coarse of proceedings the case was referred to Keferee Coles. Dur- 
ing the pendency of the case before the référée, one Epstein, a 
brother-în-làw of bankrupt €ook, and Ada B. Jones, the wife of 
barikrupt Jones, presented claims for allowance, each for about 
|1,ÔOO, against the pârtnei^hip èstate. There was no individual 
estate of either of the paiftiés. The facts out of which thèse two 
claims in favor of Epstein and Ada B. Jones arose are as follows: 
Epstein -«vas the holder bf a note for 11,000, made by Cook, dated 
Juiy 17, 1896, payable one year after date. Ada B. Jones was the 
holder of a note for |952.50, executed by her husband for borrowed 
monfey. This note, too^. Was long past due at the time of the in- 
stitution of the bankrnptcy proceedings against the flrm. In Jan- 
uary, 1899, Epstein, who before that time had been repeatedly ap- 
plî^ to by the flrm for flnancial aid, was fully cognizant of their 
embàrrassed condition. At the same time Ada B. Jones, with the 
knowledge of her husband, who acted as her agent, was also fully 
cognizant of the embàrrassed condition of the flrm. In this month 
of January it appears that Epstein requested his brother-in-law, 
Cook, to secure the indorsement of his then overdue note by the 
flrm. Jones, who was then acting for his wife, consented to such 
an indorsement on condition that CôOk would consent to the in- 
dorsement by the flrm ôf the overdue note held by his wife. Pur- 
suant to this accommodating arrangement, the individual note of 
Cook to Epstein was in fact indorsed by Jones in the flrm name of 
Jones & Cook, and the individual note of Jones to his wife, Ada B. 
Jones, was likewise indorsed by Cook in the partnership name of 
Jones & Cook. It ajppeârs further that Epstein secured the in- 
dorsement of the flrm name upon his pa,per for the purpose of en- 
abling him to participate with partnership creditors in the distribu- 
tion of partnership property. So far as Mrs. Jones was concerned, 
she must be presumed to hâve acted with full knowledge of ail the 
facts which her husband possessed, and to hâve intended the nat- 
ural and reasonable conséquences of the acts taken, among which, 
of course, was the securing of the participation in the partnership 
assets for thé payment ôf the individual debt of one of the parties. 
The question is whether thèse original individual obligations of the 
parties so became partnership obligations, by reason of the indorse- 
ments above referred to, as to entitle them to be proved up as part- 
nership debts, and to participate with other partnership creditors 
in the partnership assets. It seems to me that a statement of this 
case is enough to dispose of it. Section 5, subd. "g," of the bank- 
rnptcy act, provides that the court shall marshal the assets of the 
partnership estate and individual assets so as to prevent prefer- 
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ences, and secure the équitable distribution of the property of tlie 
several estâtes. The same section provides that the net proceeds 
of the partnership property shall be appropriated to the payment of 
partnership debts, and the net proceeds of the individual estâtes of 
each partner to the payment of his individual debts. Any surplus 
of either after the satisfaction of the claims of its appropriate clâss 
(and not until then) may be employed for the satisfaction of the 
claims of the other class. Section 60 of the act provides that any 
such transfer of property, or the effect of the enforcement of such 
transfer, as will enable any one of the bankrupt's creditors to ob- 
tain a greater percentage of his debt than any other of such cred- 
itors of the same class, shall constitute a préférence, and any such 
préférence given within four months before the flling of the pétition 
for adjudication of bankruptcy shall be voidable by the trustée. 
From thèse excerpts out of the bankruptcy act, as well as from 
others, which are not necessarily hère mentioned, it is perfectly ap- 
parent what the gênerai scheme of the bankruptcy act contemplâtes 
with regard to partnership assets, namely, that they shall be in 
good faith applied first to the payment of partnership debts ; there- 
fore any scheme or device resorted to by persons in contemplation 
of bankruptcy for the purpose of charging partnership assets veith 
the individual liabilities of the partners is, in substance and eflect, 
violative of the provisions of the act, and, inasmuch as the court is 
required to so marshal partnership assets as to secure the équi- 
table distribution of the property of the several estâtes, it is clear 
that the court must brush away ail thèse attempts at évasion and 
hold the parties to the requirements of the bankruptcy act admin- 
istered broadly and equitably to accomplish the objects intended by 
it. The scheme resorted to, as shown in the statement of this case, 
by the bankrupts to foist upon the partnership assets the payment 
of their individual liabilities, was at least devised for an inéquita- 
ble purpose within the purview of the bankruptcy act. The physi- 
cal and undisputed facts surrounding the case are also in my opin- 
ion sufflcient to stamp the transaction as fraudulent within the 
meaning of the bankruptcy act. The two indorsements were made 
at the time the flrm was in an embarrassed financial condition. They 
were also made without any new considération moving froni the 
individual créditer to the flrm, and they were made within four 
months prior to the time when the members of the flrm petitioned 
voluntarily to be adjudicated bankrupts. The indorsements were 
also made in favor of relatives. Under this state of facts it is im- 
possible to believe that the parties intended anything less than to 
gain an unconscionable and unlawful advantage over partnership 
creditors in violation of the spirit and meaning of the bankruptcy 
act. If authority for the conclusion reached in this case werè 
needed, it can be found in Ee Lane, 10 N. B. R. 135, 14 Fed. Cas. 
lOiO (No. 8,044). The orders made by the référée in this case dis- 
allowing the claims of Epstein and Ada B. Jones against the part- 
nership estate, but allowing the same against the individual estâtes 
of Cook and Jones, are approved. 
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In re OUKTIS et al. 

(Circuit Court of Appeals, Seventh Circuit. March 22, 1900.) 

No. 654. 

1. Bankkuptct^Appeals— Appealablb Okdbrs. 

Under Bankr. Aet 1898, § 25a, subd. 3, authorizing an appeal, froin the 
district coïirt sitting In bankruptcy to tlie circuit court of appeals, "from a 
Judgment allowing or rejectlng a debt or claim of $500 or over," an appeal 
may be taken by a trustée in bankruptcy from an order of the district 
court allowing a fee to eounsel for the petitioning creditors in a case of 
involuntary bankruptcy, when the sum sb ailowed reaches the jurisdictional 
limit. 

2. Same— Febs and CosTfe— Counsel Febs. 

Under Bankr. Act 1898, § 64b, subd. 3, providing for the payment out of 
bankrupts' estâtes of "one reasonable attorney's fee to the petitioning 
creditors In involuntary cases," eounsel for such creditors are entitled to 
such reasonable fee as of right, and its allowance or dlsallowance is not 
a matter of discrétion with the court of bankruptcy. 

3. Same— AMODNt dp Fee. 

The amount to be ailowed as eounsel fées to the petitioning creditors 
does not rest In the arbitrary détermination of the district court, but in 
légal judgment and judlcial discrétion, and the exercise of such discrétion 
is sùbject to review by the appellate court. The amount must in ail cases 
be reasonable, and dépends upon the services rendered and their value, such 
value to be determined upon évidence, or, in the absence of évidence, upon 
the court's knowledge of their worth. 

4. Samb. 

In a case of Involuntary bankruptcy, the district court ailowed the sum 
of $12,500 to eounsel for the petitioning creditors for professional services in 
securlng the adjudication. It appeared that the only contest on the pétition 
for adjudication was as to an alleged estoppel against the petitioning cred- 
'tors to maihtalD the pétition, growlng opt of their participation in proceed- 
ings in a state court on à gênerai âssignment prevlously made by the 
bankrupts, whlch was the act of bankruptcy alleged. The time neoes- 
sarlly con^umed by eounsel in preparing and conductlng the case before 
the district court, and «n appeal from the adjudication, did not exceed 
one month. The àssets of the bankrupt partnership available for its 
gênerai creditors probably amounted to about $100,000. If there had been 
no adjudication of bankruptcy, the estate would hâve been administered 
and distrlbuted under the direction of a state court, in pursuance of the 
âssignment for creditors. Helê, that the sum ailowed to eounsel was 
excessive, and should be reduced to $2,000. 

Appeal from the District Court of tlie United States for the South- 
ern District of Hlinois. 

This is an appeal by the trustées in bankruptcy from an order of the district 
feourt sitting in bankruptcy, made October 17, 1899, allowing the sum of $12,- 
500 to eounsel for the petitioning creditors for professional services. On Au- 
gust 11, 1898, the bankrupts, cp-partners transacting a banldng business under 
the name of the "Bank of Waverly," made a voluntaxy âssignment of their 
property for the beneflt of their creditors, pursuant to the sta tûtes of the state 
of Illinois. On the Ist day pf November, 1898, three creditors, having claims 
to the requis! te amount, filed in the district court their pétition, seeking an ad- 
judication in bankruptcy against the bankrupts, alleging for act of bankruptcy 
committed the making of the voluntary âssignment. On the 4th day of Novem- 
ber, 1898, the debtors answered the pétition, admitting the facts alleged, but 
setting iip facts by way of estoppel upon the petitloners to prosecute their 
pétition. On the 25th day of November, 1898, the petitioning creditors 
filed an amended pétition in explanation of the facts asserted against tbem by 
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waj- of estoppel, and also asserting addltional acts of bankruptcy by alleged 
fraudulent transfer of property by the bankrupts within the period prescribed 
by the act. On the 2d day of December, 1898, four other creditors of the 
bankrupts flled their pétition asking leave to join and become parties to the 
pétition seeking an adjudication in bankruptcy, and leave so to do was granted 
by the court. On the 12th day of December, 1898, the bankrupts flled an 
aiiswer to the amended pétition, reasserting the estoppel eharged, taking issue 
upon the additional acts of bankruptcy alleged, and, as to the intervening 
pétition of the four creditors joining with the creditors in the original pétition, 
denying indebtedness to two of them, admitting an indebtedness of over $900 
to the other two, but asserting the like estoppel as to ail four of them. There 
being the requisite number of creditors and the requlsite amount of debts, 
without counting the two creditors whose debts were denied, and not includlng 
Caruthers, one of the petitioning creditors, the matter was submitted to the 
district court sitting in bankruptcy upon the question whether the creditors 
seeking adjudication were estopped by the filing of their clainis under the 
voluntary assignment, The district court in Ee Curtis, 91 Fed. 737, held that 
the petitioning creditors were not estopped, and entered a decree adjudicating 
bankruptcy; from which decree the banln-upts appealed to this court, where 
the decree was atErmed (In re Curtis, 36 C. 0. A. 430, 94 Fed. G30). There- 
after, on the 6th day of October, 1899, counsel for the petitioning creditors pre- 
sented a pétition to the district court praying for the allowance of "one rea- 
sonable attorney's fee" for services to the petitioning creditors in procuring the 
adjudication in bankniptcy, to be eharged against and paid ont of the estate 
pursuant to the bankrupt act, and asserting that the trustées had in possession 
over $30,000 in money. The trustées appeared to this application, and the 
matter was submitted to the court for détermination upon the record of the 
proceedings, and without the évidence of any professional gentlemen touching 
the value of the services rendered. The court below, on the 17th day of Octo- 
ber, 1899, entered an order awarding the allowance mentioned. This order 
is brought hère for review on appeal by the trustées. 

Burke Vancil, for appellants. 
Bluford Wilson, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JENKINS, Circuit Judge, after tlie foregoing statement of the case, 
delivered the opinion of the court. 

In the administration of an estate in bankruptcy the law permits 
the allowance of "one reasonable attorney's fee for the professional 
service actually rendered * * * to the petitioning creditors in 
involuntarj' cases." 30 Stat. c. 541, § 64b, subd. 3. The act grants 
an appeal to this court from an order of the district court sitting in 
bankruptcy allowing or rejecting any claim exceeding |oOO against 
the bankrupt estate. 30 Stat. c. 541, § 25a, subd. 3. This clearly 
lodges in the appellate court the right to review the allowance of any 
such claim. The attorney for the petitioning creditors is entitled to 
this reasonable fee as of right. Its allowance or disallowance is not 
matter of discrétion. So, also, the amount to be allowed does not 
rest in mère discrétion. The amount must in ail cases be reason- 
able, to be determined upon évidence of the service performed and of 
its value, and, in the absence of évidence of its value, by the court 
from knowledge of its worth. The amount to be allowed rests In 
légal judgment and judicial discrétion, but not in unrestrained dis- 
crétion, and that judgment and judicial discrétion are subject to 
review. We are loath to disturb a finding upon a question of t^xis 
1 00 P.— 50 
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chaiactér, unless fuUy persuaded that thé judgment of the court was 
founded in misconception of the ground upon which the allowance 
should bê based, or, if proceeding upon correct grounds, that the 
amount allowed was largely excessive or greatly inadéquate. The 
question is one of delicacy, but the duty of review may not be put 
aside. It becomes us, therefore, to inquire with respect to the matter 
in hand coricerning the character and value of the service rendered, 
and of the grounds upon which the allowance was predicated. The 
éléments which enter into and should control judgjnent upon the 
value of professional services we think to be thèse: The nature of 
the service, the time necessarily employed therein, the amount in- 
volved, the responsibility assumed, and the resuit obtained. 

The service was rendered in the procuring of an adjudication of 
bankruptcy. The pétition was presented by three creditors, and al- 
leged for act of bankruptcy the making of a voluntary assignment 
after the bankrupt law went into opération. The answer admitted 
the f acts, alleged, but asserted that Caruthers, one of the petitioning 
creditors, had actively participated in the proceedings in the state 
court under the voluntary assignaient, that the other two had flled 
their claims with the assignée, and charged that the petitiouers were 
thereby estopped to prosecute their pétition. The amended pétition 
sought to excuse the acts claimed to work an estoppel, and asserted 
a fràudulent conveyance pf real estate by the debtors. The answer 
thereto toofc issue upon the alleged fràudulent conveyance, reasserted 
the estoppel against the original petitiouers, charged that the four 
creditors who were allowed to join as petitioners were likewise 
estopped because they had flled their claims with the assignée, and 
denied indebtedness to two of them. It will thus be seen that upon 
the merits of the originaF pétition the case was simple. Creditors 
to the requisite number and amount were united in the pétition. 
Their claims were not disputed, and the act of bankruptcy charged 
was admitted. The diffîculty encoun^ered arose tvholly from the 
embarrassing position in which thèse creditors had placed themselves 
by their vo'luntary acts in filing their claims with the assignée under 
the proceedings in the state court. The court below held against 
the estoppel upon the ground that after the passage of the bankrupt 
law a vOluntàipy assignment was absoltitely void; that the proceedings 
under the law of the state to carry the assignnient into effect were 
coram ndh' jndice, and that any act of creditors under siich void pro- 
ceedings coùld not work an estoppel. This court, however, placed 
its décision upon the ground that there was no estoppel because no 
action had been taken upon the claims flled, with the exception of 
CarutherSj and that no détriment, in a légal senée, had resulted from 
the flling of the claims; that, omitting the claim of Caruthers, who 
had actively participated in the proceedings, creditors to the requisite 
number and amount were united in the pétition; thàt the question 
was whethër by electing one remedy the creditors wére precluded 
from asserting another and supposed better remedy. We held upon 
the facts of the case, and f oUowing our ruling in Oil Co. v. Hawkins, 
46 U. S. A.pp. 115, 20 Ç. C. A. 468, 74 Fed. 395, 33 L. E. A. 739, that 
they were not precluded. This was the nature of the service that was 
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rendered, and involved the investigation and discussion of tlie ques- 
tions whether a voluntary assignment after the passage of the bank- 
rupt law was void, or voidable merely, of the doctrine of estoppel in 
pais, and of the élection of remédies. Thèse questions Avere im- 
portant, requiring careful study and legaJ ability for their proper 
présentation to the court. It may be doubted, however, whether the 
estate should be charged in entirety for the service thus rendered. 
The clear meaning of the bankrupt act (section 64b, subd. 3), is that 
the service to petitioning creditors chargeable upon the estate is 
limited to the service rendered in procuring the adjudication. We 
take it that such service is charged upon the estate because of the 
sùpposed gênerai benefit thereby accruing to the body of creditors, 
and upon the principle that he who shares the fruit should share the 
cost of gathering it. The main subject of the litigation went to the 
right of the petitioning creditors to invoke the law, not whether the 
debtors had committed an act of bankruptcy. But for the plight in 
which the petitioning creditors were involved, the necessary service 
would bave been slight. It is questionable whether, under such cir- 
cumstances, the increased cost of litigation should be charged upon 
the estate, unless ail other creditors, or most of them, stood in the 
same plight. The record hère does not fully disclose the fact, but 
we think the fair inference from ail that appears is that ail, or nearly 
ail, of the other creditors had flled their claims with the assignée. 
We therefore assume for the purposes of this discussion that ail stood 
in the like plight with the petitioning creditors, and that the estate 
should be charged with the reasonable cost of the litigation. This we 
hold in obédience to the statute, although it would seem that the pro- 
ceedings in bankruptcy were counter to the wishes of a large body of 
the creditors. Prior to the adjudication, creditors representing 
claims to the amount of $124,568.89, ont of a total secured and un- 
secured partnership indebtedness of |158,794.44, protested to the dis- 
trict court against the granting of the pétition in bankruptcy, for the 
reason, as stated, that the estate was being properly administered in 
the state court, that considérable progress had been made in the ad- 
ministration of the estate under the assignment, and that proceedings 
in bankruptcy would impose additional costs upon the estate without 
corresponding beneflt. "VVTiile this protest was properly disregarded 
as affecting the rights of the petitioning creditors to invoke fédéral 
jurisdiction, the fact lends countenance to the suggestion that the 
pétition was. in fact instituted and prosecuted by Caruthers, not in 
the interest of the gênerai creditors, but in bis own interest, and be- 
cause of his failure to obtain the desired payment of his debt in préf- 
érence to, or in advance of, other creditors, through the proceedings 
instituted by him in the state court. He was manifestly the moving 
spirit in the proceedings in bankruptcy. His claim amounted to 
116,913.02, ont of a total indebtedness represented by the three peti- 
tioning creditors of $18,113.38. Under our ruling, if the assignment 
was voidable merely, and not void, Caruthers was clearly estopped to 
invoke the law. Omitting his claim and the disputed claims of two of 
the four additional creditors who were allowed to join, the pétition 
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was represented by creditors whose total claims amounted to $2,318. 

The time employed in this service cannot be accurately determined 
f roBi the record or from the statements of counsel at the bar. The 
trîâl below, it is sald, occupied three days; the argument in this court, 
one day. It was also stated that two weeks' time was taken up by 
one of the counsel in the investigation of the questions involved. 
We think it /would be a libéral estimate to say that one month's time 
was occupied in the performance of the service for -which compensa- 
tion is sought. 

The ampunt of this estate is to be ascertained from the schedulea 
filed by the debtors of their partnership and individual property and 
liabilities, and from the appraisement of the estate made under the 
direction of the district court. There is somewhat of confusion be- 
tween the schedules and the appraisement, but for ail practical pur- 
poses that may be overlooked. Thèse statements hâve been sub- 
mitted to careful scrutiny, and a resuit obtained which we believe to 
be substantially accurate. By the analysis of the individual estate 
we seek to ascertain the àmount applicable to the payment of part- 
nership indebtedness, because individual indebtedness must flrst 
be paid in full out of the individual estate, and the residuum only is 
applicable to the payment of partnership liabilities. In the case of 
Hutchinson, who has an estate of but |294.33, and that exempt by 
law, his individual liabilities are scheduled at $18,204. There is 
therefore nothing hère for partnership creditors, and we omit his 
name from the table. We also omit debts reported bad. Any proba- 
ble collection from them Will naturally be offset by any possible small 
amount which may fail to be collected of debts reported good. 

T. E. Curtls' estate is as folio ws: 

Value of real estate $24,900 00 

Less mortgages thereon 7,500 00 

$ 17,400 00 

Personal estate: 

Assets, good ? 1,132 70 

Assets, doubtful 2,354 42 

3,487 12 

e 9A QQJ 1 o 

Less individual debts scheduled 12,900 00 

Net apparent estate subject to partnership debts $ 7,987 12 

Augustine À. Curtis' estate: 

Real propertj'. $24,605 00 

Less mortgages 11,250 00 

$ 13,355 00 

Personal estate: 

Assets, good. $ 1,180 29 

Assets, doubtful 12,000 91 

13,181 20 

$ 26,536 20 
Less Individual debts scheduled 20,400 00 

Net apparent estate subjeet to partnership debts $ 6,136 20 
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Frederick H. Curtls' estate: 

Real property $39,325 00 

Less mortgages 13,300 00 

$ 26,025 00 

Personal estate: 

Assets, good ■ $ 4,308 42 

Assets, doubtful 6,572 38 

10,880 80 



¥ 36,905 8C 
Less individual Uabilities scheduled 24,620 00 



Net apparent estate subject to partnership debts $ 12,285 80 

Albert Rohrer's estate: 

Real property $65,760 00 

Less 11-0. --les 28,500 00 

$ 37,260 00 

l'i»; >"ii;ii ])ri)ri(irty: 

. ,-.s..;^. ^ $4,343 99 

Assets, doubual 14,102 32 

18,446 31 



$ 55,706 31 
Less individual debts scheduled 25,347 50 



Xet apparent estate subjeet to partnership debts $ 30,358 81 



John D. Batty's estate: 

Real property $34,245 00 ■ 

Less mortgages 5,000 00 

$ 29,245 00 

Personal property: 

Assets, good $ 1,046 25 

Assets, doubtful 217 18 

1,263 43 



$ 30,508 43 
Less individual debts 13,900 00 



Net apparent estate subject to partnership debts $ 16,608 43 



ïhe apparent aggregate araouut of individual estate 
subject to partnership debts is thus $ 73,376 36 



The partnership estate is as follows: 

Real property ¥20,865 00 

Less mortgages 11,700 00 

■ $ 0,105 00 

Personal estate: 

Cash $27,780 78 

Debts. good 15,748 74 

Debts, doubtful 88,804 42 

132,333 M 



Total apparent partnership property $141,498 94 

Total apparent individual property to pay partnership 
debts 73,376 36 



$214,875 30 
Deduct exemption allowed by law 7,000 00 



Apparent estate to pay partnership debts $207,875 30 
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This amount is apparent, but pot real, and from the labyrintli of 
figures presented we must ascertain, as best we may, tbe approxi- 
Hiatély i»eal value of the property. In this real estate the wives of the 
bankrupts hâve dower. The value of that dower should be deducted, 
but the record gives no data from which computation can be made. 
It is also to be observed that the values stated are only estimâtes, 
re«ting in mère opinion. It Is common expérience that the esti- 
mâtes of the value of real estate are seldom realized, even upon a 
sale between an owner willîng to sell and a purchaser desiring to buy. 
Most ofthe real estate hère is incumbered by mortgages, in many 
cases for over half its estimated value. Upon some, if not ail, of 
this mortgage debt, amounting to |77,250, there is arrearage of 
interest for two years. Whether there is like arrearage of taxes we 
are not informed by the record. The circumstances render the in- 
ference not improbable. If thèse mortgages should be foreclosed,. 
and the property sold thereunder at forced sale for the principal, 
accumulated interest, taxes, and costs, can it reasonably be supposed 
that the equity of rédemption will prove of substantial value ? Is it 
not more likely that the en tire real estate will fall to the mortgagees? 
The pàrtnership real property well illustrâtes what may reasonably 
be anticipated. The mortgage is |11,700; the equity is estimated 
at |9,165. There is upon this mortgage two yéars' accumulation of 
interest. By the time a sale can be had the amount due for princi- 
pal, interest, tases, and costs will amount f uUy to ijpl4,000, leaving an 
apparent equity of f 6,865 in a property situated in a town in the south- 
em part of the state of Illinois with a population not exceeding 
1,500. Can it reasonably be hoped that any speculator will pur- 
chase this property, paying the heavy incumbrance thereon, in ex- 
pectation that he will realize profit therefrom, and pay any substan- 
tial sum for the equity? Is it probable that any one creditor, seek- 
ing to recover what he can from the wreck of this business, would 
pay any substantial sum for this equity, and assume the incumbrance 
upon it? The estate is put into bankruptcy that there may be 
forced sale and money realiz;ed for the creditors. It is common ex- 
périence with respect to mortgaged real estate and the real estate of 
insolvents that the fuU value of it cannot be realized, and that it is 
convertible into money only at great sacrifice. It is, of course, im- 
possible to accurately estimate the extent of that sacrifice, but deal- 
ing with the situation most liberally, as we think, if two-thirds of the 
estimated value of ail this equity of rédemption should be obtained 
the creditors will be more than fortunate. That percentage is surely 
a conservative estimate. So, also, with respect to the doubtful debts. 
Ail expérience in insolvent or bankrupt estâtes shows the reeovery 
of but a small percentage of such debts, and the case of this wrecked 
and broken bank is not likely to furnish an exception, especially so 
when the fact is considered that, of the |88,804.42 of doubtful debts 
of the partuership, $79,442.55 in amount represents debts owiug to 
the bank by the bankrupt debtors themselves. It is seldom, we think, 
that in case of insolvency or bankruptcy 40 per cent, of doubtful 
debts is realized. In the light of the fact just stated, we do not think 
it probable that 10 per cent, will be realized, but upon the most libéral 
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estimate 50 per cent, "would be ail and more than may be hoped for. 
The total estimated value of the equity of rédemption in the land, indi- 
vidual and partnership, is |132,450. 33 J per cent, of this amount is 
144,150. Tlie total doubtful claims, individual and partnership, are 
1124,051.63, of wbich 50 per cent, is |62,025.82. Deducting, then, 
from the total apparent estate mentioned above of $207,875.30, this 
33i^ per cent, of the equity and 50 per cent, of the doubtful claims, 
there remains |101,699.48 as the most which reasonably can be relied 
upon for the payment of unsecured partnership iadebtedness, which 
amounts to |138,800.24. 

The practical resuit obtained through this service was that the es- 
tate, individual and partnership, was impounded in the fédéral court 
for collection, administration, and division among creditors accord- 
ing to their respective rights. A like resuit should not hâve failed 
if the voluntary assignment had not been attacked, and the proceed- 
ing in the state court had continued to a conclusion; for it is the ob- 
ject sought to be reached, as well by the state as by the national law, 
to marshal the assets, and to distribute the estate equitably among 
the creditors. It is said, however, that in the one case the assignée 
is appointed by the debtors, while in the other the trustée is selected 
by the creditors, and this is true; but in either case the estate is ad- 
ministered under the direction and control of the court. It is also 
said that hère the assignée was not only the créature of the debtors, 
but was improperly administering the estate in their interest, leaving 
a considérable portion of the estate in their hands. If this were so, 
a proper application to the court administering the estate should hâve 
corrected the evil complained of by removal of the assignée nominated 
by the debtors, and the appointment of a fit person selected by the 
court. It is not permitted us to indulge the suggestion that the state 
court would not hâve performed its fuU duty in the promises, and 
render complète relief to creditors, from any supposed dereliction on 
the part of the assignée. This considération, however, does not af- 
fect the right of creditors to invoke the jurisdiction of the fédéral 
court. That right was absolute. We only observe upon the condi- 
tion of affairs existing before adjudication of bankruptcy as bearing 
upon the practical resuit obtaineid by the adjudication in the fédéral 
court. It is not fair to say that by the adjudication the creditors ob- 
tained that which they otherwise would iave lost. It may be that 
under the control of the fédéral court a more tborough collection of 
the assets may come about, increasing the dividend to creditors. 
That, however, remains to be accomplished. The practical resuit 
of the litigation was to impound this estate for administration in the 
fédéral court instead of the state court, and the practical beneflt, if 
any, to the creditors consists in the greater amount which may be 
realized under fédéral than under state control. The administration 
of the estate will require time and expense in the sale of the lands and 
in the collection of the personal assets, and the creditors are at the 
threshold of that administration. The practical resuit of the litiga- 
tion therefore is this: that the door of the fédéral court was opened 
to creditors, and the administration of the estate assumed by that 
court. Whether such administration will produce better results than 
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like administration in the courts of the state is debatable, and, the 
estate still remaining to be administered, no human f oresight can 
détermine with absolute accuracy the amount that will be impounded 
for distribution among creditors of this partnership. We deem thèse 
observations pertinent, because it seems to hâve been assumed that 
a large estate, which the court below says is conservatively estimated 
at $300,000, had by tiiis litigation been secured to creditors when it 
would otherwise hâve been lost to them,^-an assumption for which 
we flnd no warrant in the record. 

For the service thus rendered in procuring the adjudication of 
bankruptcy, the court aliowed to counsel for the petitioning creditors 
the sum of |12,500. This allowance startles the judgment and 
challenges scrutiny. For a service occupying not more than one 
month in time, counsel are aliowed as much as is paid to the président 
of the United States fflr three months' service, and more than is al- 
iowed to the chief justice of the United States for one year's service. 
This is not conclusive, for it may well be that thèse distinguished 
officiais are inadequately paid, and it is entirely possible that a serv- 
ice may be rendered within the period of one month that would 
be entitled to much larger compensation than that aliowed hère. 
But the fact imposes upon us the duty to ascertain if, in the granting 
of this allowance, the court below has not been misled. 

The policy of the présent bankrupt act, in contrast with the pro- 
visions of the previous law, discloses clearly the design of congress 
that the administration qf bankrupt estâtes should be had at the 
minimum of expense. Under the former law much scandai had arisen 
because of the large cost of administering estâtes. The présent act, 
so far as it spécifies the amount of fées of oflficers whose services may 
be required in exécution of the law, fixes them at a low figure, possibly 
much lower than is compensation for the service; but it is not for 
us, for that reason, to disregard the law, or seek to thwart the de- 
sign of congress, however inadéquate we may think the compensation 
aliowed. This thought is well expressed by the court below in the 
opinion filed. It is there said: 

"The présent bankrupt law was evldently Intended to redace to the lowest 
minimum the costs of administration, as regards fées of ofiîcers created by the 
act, as well as those of attorneys who may be ealled to assist the court in 
the préservation and distribution of the bankrupt estate." 

The court below considered this allowance of |12,500 to come with- 
in this spirit of the bankrupt act. A review of the opinion discloses 
the erroneous grounds upon which judgment proceeded. The amount 
of the property involved is stated to be |4.58,000, and with real estate, 
charged to hâve been fraudulently conveyed, amounting to nearly 
half a million dollars. This resuit is obtained not only by counting 
as part of the estate property the title of which is disputed, and in 
respect to which no suit had been brought, and the issue of which, 
when brought, cannot be forecast, but also assuming as correct, and 
as though in fact realized in money, estimated values of real estate 
without déduction for the large incumbrances thereon, and counting 
as so much money every dollar of doubtful and bad debts stated in 
the schedules. The court also ignored the plain proposition that onlv 
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the residuum of individual estate, after pajment of individual lia- 
bility, is applicable to the payment of partnership indebtedness. I.t is 
no wonder, then, that the learned judge of the court below was lost ia 
the maze of bewildering figures. He likened the service to that ac- 
complished by a creditors' bill when assets, otherwise lost, are recov- 
ered. The fact seems to hâve been overlooked that in the one case 
there has been no recovery, the door of a particular forum being 
merely opened to suitors ; while in the other case the door is not only 
opened, but is in fact closed upon actual results obtained and actual 
payment in money of honest debts, — not in delusive hopes held 
out to creditors by a long list of bad and doubtful claims, a large pro- 
portion of which in amount are claims against the insolvent debtors 
themselves. If the analogy of the creditors' bill holds good, the court 
would allow to counsel the sum of $12,500 for merely drawing and 
filing the bill, for that is ail substantially which has thus far been 
accompli shed in this case. The amount involved, however, is treated 
as of minor considération, but stress is laid upon the supposed im- 
portance of difficult légal questions. The case was considered a 
pioneer one under the bankrupt act, and as one of first impression, 
and therefore a case of vast importance. This view is quite wrong. 
The questions involved are not novel. Whether the term "void," as 
employed in a statute, means absolutely void, or voidable merely, 
rests upon principles as ancient as the common law. The doctrine 
of estoppel in pais was not suggested for the first time in this litiga 
tion, and the précise question upon which the litigation was flnally 
determined had been previously ruled by this court. We do not 
question the skill or ability of counsel in presenting thèse questions, 
but they traveled along beaten paths, and were not pioneers. It is 
évident that the district court also took erroneous views of the re- 
suit accomplished, deeming the whole estate, by the mère fact of ad- 
judication in bankruptcy, to hâve been saved to the creditors, when 
it would otherwise hâve been lost. Three cases are presented to our 
considération as supporting this allowance. Banking Co. v. Pettus, 
113 TJ. S. 116, 5 Sup. et. 387, 28 L. Ed. 915; Sanders v. Seelve, 128 
111. 631, 21 N. E. 601; In re Treadwell (D. G.) 23 Fed. 442. 

In the first of thèse cases the litigation continued during four 
years, and involved the collection of a large amount of unsecured 
income bonds of a railway company, and to charge the payment of 
them and of the unsecured indebtedness of the road upon the corpus 
of the property, which had passed to another company under cer- 
tain claims, transfers, and foreclosure of mortgages. The amount 
of the indebtedness sought to be collected cannot be ascertained 
with any definiteness from the report of the Alabama court. The 
aggregate amount of the unsecured bonds and claims is stated by 
the suprême court to be very large. In the statement of the litiga- 
tion involved, as appears from the case of Eailroad Co. v. Branch, 59 
Ala. 139, the unsecured indebtedness and mortgages amounting to 
f 1,320,000 is stated to hâve been two-thirds of the value of a rail- 
way of 117 miles in length. Estimating the value of the road at 
the low figure of $15,000 a mile, the amount of unsecured claims 
would be Ç735,000. As stated by Mr. Justice Harlan: 
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'•Wheû the'litlgation was commenced, the unsecured bonds of the Montgom- 
&ryi& West Point Kailroad Company were without any value in the financial 
marlset, , Tbàt litlgatlon resulted in their becoming worth ail, or nearly alU 
that they called for." 

There the suprême court allowed a fee of |17,580, reducing to 
that amount the allowance of $35,000 awarded by the circuit court. 

In the second of thèse cases the dispute had respect to the value 
of légal services of three attorneys in a litigation concerning a 
large tract of land. There were four original bills and eight cross 
bills. Thé client held 195 bonds secured by a trust deed. We are 
unable to détermine from the report of the case of Land Co. v. Peck^ 
112 111. 414, whether thèse bonds were of the par value of |500 or 
$1,000 eacii. The district court in its opinion and counsel hère 
State the amount invplved wàs |100,000. If the bonds were fSOO 
eachj this would be sùbstantially correct. Thèse bonds were se- 
cured by a trust deedj which the court of original jurisdiction had 
set aside.' That decree was upon appeal affirmed by the appellate 
court, and upon further appeal to the suprême court the decree was 
reversedy and the security held valid, whereby the client secured 
his debt. The litigation continued during 10 years, and the amount 
allowed the three attorneys waS |6,108.25. 

In the third case claims*^ to the amount of |30,000 were contested, 
which, if they had been allowed, would hâve "absorbed the whole 
assets of the estate then remaining undisturbed in the hands of 
the assignée." Thèse claims were defeated after a protracted liti- 
gation. . Over one-half of the credi tors assented to allowance of the 
claim, only one-eleVenth of the creditors opposed, and thèse op- 
posing creditors, prior to the litigation, consented to payment of 
$5,000 in extinguishment of thèse claims, which was not accepted 
by thé claimants; so that the allowance was no more than the op- 
posing creditors were willing to hâve paid in extinguishment of the 
claim, and the amount allowed included ail services rendered to the 
assignées touching the estate. 

The mère statement of thèse cases shows that they wholly fail to 
sanction the allowance hère involved. 

We hâve stated that the estate available for the payment of 
partnership debts at a libéral estimate is $101,699.48. The cred- 
itors are but at the threshold of the administration of the estate. 
That administration will involve much labor and expense. If the al- 
lowance of $12,500 for merely opening the door to the administration 
of this estate is, within the spirit of the bankrupt act, the minimum 
of cost for that service, and the service of the trustées and their 
counsel in the difflcult work which lies before them is to be com- 
pensated in the same spirit and by like standard, we may well in- 
dulge the fear that at its close this case will hâve its counterpart 
in the tragic and untoward ending of the noted case of Jarndyce 
V. Jarndyce. We are not inclined to impose upon the Seventb 
judicial circuit the baneful influence of that authority. 

We hâve searched this record with care, that we might arrive 
at just judgment with regard to the amount that should be allowed 
for the service rendered. We hâve been solicitons to award full, 
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reasonable compensation, but careful to withhold inordinate allow- 
aace. We reaeli tlie conclusion that an allowance of |2,000 tully 
compensâtes the service. We hâve doubted if this be not too 
large a sum. We are not unmindful of the dignity of the profession, 
nor forgetful of the important duty of counsel. We would not 
underrate that duty. We would magnify his office. For exacting 
labor done, v^eighty responsibilities assumed, and great results 
accomplished, we would deal out compensation with libéral hand. 
We think, however, that the dignity and honor of the profession 
are not conserved, or its influence for good promoted, by excessive 
allowance for service. That would lend countenauce to the sug- 
gestion sometimes heard that the commercial spirit of the âge has 
invaded even the légal profession, to the impairment of its dignity, 
the blunting of its sensé of honor; that a profession instituted for 
the maintenance of justice has become degenerate, and that its 
main calling now is a vulgar scramble for the "almighty dollar." We 
cannot beud our judgment to lend sanction to a foui aspersion. 

The order is reversed, and the case is remanded, with directions 
to the court below to proceed in the matter in conformity with this 
opinion. 



In re SMITH. 

(District Court, S. D. Georgia. October 15, 1899.) 

Bankruptcy— AssETs— Pboperty Fraudulently Conveybd. 

A debtor mortgaged liis stock in trade to a relative, and the mortgage 
was immediately foreclosed, and the goods bid in by a stranger, who trans- 
ferred his bid to a friehd of the debtor, and the latter ostensibly sold the 
property to the debtor's vvife. The purchaser handed the purchase money 
to the wife, and she to the otflcer mailing the sale. It did not appear that 
the wife owned anything, but it was stated that the mohey was advauced 
to her on the crédit of the debtor himself, and that he had repaid it. The 
debtor continued to earry on business in his own name as "agent," and 
the property was in his possession at the time he was adjudged bankrupt. 
Heid, that the transfer to the wife was merely colorable, and in fraud of 
credltors, and the trustée in bankruptcy should be directed to take posses- 
sion of the property as assets of the estate. 

In Eankruptcy. 



SPEER, District Judge (orally). I think this is an exceedingly plain 
case. The bankrupt, Smith, in 1894 was the owner of considérable 
property. It does uot appear that his wife ever owned anything. He 
lias carried on business as liquor dealer and gênerai merchant hère 
for a number of years. Finally he executed a mortgage to his moth- 
er-in-law and to her son. This mortgage was given one day, and 
foreclosed the next, and, at a period within which by the law of 
Georgia a sheriff's sale could not hâve been legally conducted, the 
goods wer« brought to the block and sold. They were bid in by one 
Andrews, who confessedly paid no money for them whatever. The 
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bid was transferred to Merritt Birdsong, a friend and neigïibor of 
tlie bankrapt, and Mrs. Smith ostensibly purchased the goods from 
Merritt Birdsong under circumstances which satisfy the court that 
it was ail a colorable transaction, and that the property was sold 
for the beneflt of the bankrupt himself. The money ivas ostenta- 
tiously handed by Merritt Birdsong to Mrs. Smith, and by Mrs. Smith 
to the sherifl, and yet Birdsong testifies that he let her hâve the 
money upon his faith and belief in the crédit of Smith himself, and 
that Smith paid Mm back. There cannot be a plainer case, in my 
opinion, of a colorable conveyance for the purpose of defrauding 
creditors, and the common expédient of appending the word "Agt." 
to the name of a man who has thus conveyed his property in fraud 
of his creditors of course can hâve no eiïect in this court. What is 
true with regard to the personal property hère is also true in re- 
gard to the real estate. It is not possible, under the provisions of 
the bankruptcy law, for a man to cover up his property in this way, 
convey it to his wife or any other person, and then carry on the 
business in his own name as agent, without becoming obnoxious to 
the provisions of the statu te. It is clear to my mind that, the prop- 
erty having been found in the possession of the bankrupt, the court 
is authorized to direct the trustée to talce charge of it. This is, of 
course, not a fmal décision, and if Mi's. Smith can in the progress 
of the case demonstrate her title to the property she is permitted to 
do so. This merely directs the trustée to take possession of it, and 
to proceed with the administration as usual in bankruptcy, until 
the further order of the court. 



In re TUDOR. 

(District Court, D. Colorado. Janimry 15, 1900.) 

Bankkuptcy— Requirino Suebender of Property bt Bankrupt. 

Where a bankrupt is shown to hâve had in his possession money which 
constltutes a part of his estate in bankruptcy, but has failed to surrender 
the same to lus trustée, the court. In determining what sum he should be 
ordered to pay over to the trustée, may allow him crédit for so much as he 
has spent in the reasonable cost of his livlng, if he has conducted himself 
economically and properly, but will not allow him to deduct sums spent ia 
a debauch, nor in joumeying to a remote place in search of employment. 

In Bankruptcy. 

On the examination of the bankrupt, William M. Tudor, it was 
found that he had in his possession the sum of |2,106.44, which be- 
longed to his estate in bankruptcy, and the référée ordered him to 
pay that amount to his trustée in bankruptcy. For f allure to obey 
this order he was committed to jail, as for contempt of court, until 
he should comply. 96 Fed. 942. On a subséquent hearing, still deny- 
ing that he had the money in his possession, he attempted to account 
for its disappearance in the manner indicated in the f oUowing opinion, 
and now brings a pétition for review of the décision of the référée 
fixing the amount which he should be required to surrendei for the 
use of his creditors. 
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Bicksler, McLean & Bennett, for petitioning creditors. 
John H. Gabriel, for baakrupt. 

HALLETT, District Judge. A bankrupt should haye the disposi- 
tion to comply with. the law candidly to account for his property. 
The law requires it. He is entitled to fair considération from the 
court and its oflficers. The case is very différent where the bank- 
rupt is contumacious, as this man was in the iirst instance, and as he 
probably has been in some degree ail along. In that case, where the 
bankrupt fails to testify fully and fairly and truthfuUy, the court or 
the référée is at liberty to accept his testimony as it may seem to be 
supported by other witnesses. If, at any point, it is found that his 
testimony is unworthy of crédit, it may be rejected altogether. This 
man has not been in the attitude to hâve his testimony accepted. If, 
after the failure of his business, he chose to come to Denver, then to 
go upon a spree, nobody is surprised; but the court is not obligea 
to allow him ail the money that he expends in that spree. Whatever 
money he expends in that way he may be called upon to refund. 
So, if he chooses to make a journey to Cincinnati for the purpose of 
flnding a position, no court is bound to allow him the expenses of 
such a journey. He may hâve concluded that a good place for him to 
seek employment would be in China or the Philippine Islands, and he 
would go there to renew his fortunes. So, also, as to his going to 
Cincinnati, and preparing for that journey; the référée is not required 
to Etllow expenses for that. It is not true that a bankrupt failing in 
business is at liberty to go «n and spend money as seems to him either 
expédient or necessary. If he does conduct himself economically, 
quietly, and properly, the court would undoubtedly allow him the rea- 
sonable expense and cost of living. If he fails in that, he cannot 
claim indulgence as to his vices or his habits of living. 

I do not care to go into this testimony to find whether one of thèse 
items or another has been properly disallowed. I am not called 
upon in behalf of a man in the situation of this man, who has conduct- 
ed himself as he has, to scrutinize his testimony to the last item to 
find out whether there is any dollar or cent yet to be accounted for. 
The court is not engagea in that business. People who pursue such 
a course as this must know that they do it at their péril; that the 
law of the land does not uphold them in such practices. I hâve no 
doubt but that the référée in this instance is fully within the law as 
to the amounts which this man should be required to pay over for the 
use of his creditors. I think, therefore, that the flnding of the référée 
may be approved. 
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OLÏ) COLOlSîY TRUST CO. v. ATLANTA RY. 00. et aL 

(Circuit Court, N. B. Georgia. January 6, 1899.) 

' Nc>.- 1.061. , 

.TCRrSDICTION OF FEDERAL COURTS— DiVBRSITT OP CtTIZENSHIP— ReARRANGK- 

MENT OF Parties. 

ïo a suit by a mortgagee ot & street-railroad company to enjoin an- 
other street-railroad company f rom condemning the rlght to use a portion 
of the mortgagor's track, the mortgagor company is an Indispensable 
party, and, as its interests necessarily range it on the side of the com- 
plainatit, ■ It will be so piaced by the court for jurisdictional purposes, 
althoiigh: It Is made a défendant by the pleadings; aad, where it is a 
corporation of the same state as its co-defendant, a fédéral court is wlth- 
out jurisdlctlon on the ground of diversity of citlzenshlp.i 

'In Equity. Suit for injunction. 

N. J. & T. A. Hammond, for Old Colony Trust Co. 

Goodwin, Westmoreland & Hallman, for Atlanta Consol. St. Ry. Co. 

King & Spalding, for Atlanta Ry. Co. 

NEWMAN^ District Judge (orally). In this case my opinion is 
so well settléd, and my convictions are so positive, on one phase of it, 
that, in view of the public interests involved, it will not be well for 
me to delay the case by taking the papers and going further into it. 
It will be unnécessary, because there is no probability of any change 
in my views. : Under the act of 1875, as adopted by the act of 1887 
and 1888, the Court was required for itself, notwithstanding the arbi- 
trary arrarigeihent of the parties by the pleader in suits brought in 
this court, -to rearrange the parties as to their respective interests, 
and to fix them on the side of the controversy on which they belong. 
If ail of the parties in this arrangement on one side are not citizens 
of différent States from al the parties on the other side, the jurisdic- 
tion fails. This suit is brought by the Old Colony Trust Company 
against thé Atlanta Railway Company and the Consolidated Street- 
Railway Company to enjoin the former company from enforcing a 
right which it says it obtained by an ordinance of the city to condemn 
a certain portion of the track of the Consolidated Street-Railway 
Company, which the citj' had authorized it under a certain rfeservation 
to do; that is, to allow the new company to use a certain part of the 
track of the old company under certain circumstances. The bill 
seeks to prevent the new company from procêeding to condemn the 
track of the old company, — to obtain the right to use it. Now, upon 
the filing of the bill against the two street-railway companies, the 
Consolidated Street-Railway Company came into court by cross bill, 
but adopted ail of the allégations of the bill of the Old Colony Trust 
Company, and arranged itself by ail the pleadings on the side of the 
litigation with the trust company. The pleadings put it there neces- 
sarily; its interests are there very clearly; the whole countenance 

1 As to diverse cltizenship as ground of fédéral jurisdlction, see notes to 
Shipp V. Williams, 10 C. C. A. 249, and Mason t. Dullagham, 27 G. C. A. 298. 
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of the case puts the Consolidated Street-Eailway Company on the 
same side witli the trust company in tliis litigation, as to the right 
of the Atlanta Railway Company (the new company) to use the part 
of the Consolidated's tracks in question. So I think there can be no 
question hère that it is not only the duty of the court, but it is its 
imperative duty, under the law, to put the Consolidated Street-Eail- 
way Company on the side with the complainant; and it being a citi- 
zen of Georgia, and the défendant the Atlanta Eailway Company be- 
ing a citizen of Georgia, necessarily the jurisdiction fails. There can 
be no escape from this conclusion. 

It is well understood that this court, however, -will not oust its 
own jurisdiction — will not defeat its own jurisdiction — unless it is 
met squarely with a state of facts which requires it; that is, where 
litigation is brought into court, the court will not seek to rid itself 
of hearing the case, if it finds that, by dispensing with certain par- 
ties, it can relieve the existing situation, and hâve only proper par- 
ties before the court on the question of diverse citizenship. The 
question then arises hère, on the suggestion of counsel, whether or 
not the Consolidated Company is an indispensable party to this liti- 
gation. If it is not, of course the court, under the ruie and practice 
just suggested, would dismiss it from the litigation, and leave the 
case cognizable in the circuit court. Now, the subject-matter of 
this controversy — the real controversy in the case — is the right of 
the new company (the Atlanta Eailway Company) to use a certain 
part of the track of the old company. That is a right which the new 
company is asserting against the old company, and the trust com- 
pany comes in and says: "We ask the court to enjoin the new com- 
pany from asserting this right, on, the ground that there is no légis- 
lative authority for such a right; that the city of Atlanta cannot 
exercise it, and the Atlanta Railway Company cannot exercise it." 
The question is whether the new company has this right against 
the old company, — the right to use the track of the old company, 
the Consolidated Street-Eailway Company. Now, can this litigation 
be settled with ont the présence of the old company? Will the court 
undertake to decree that A. has a right against B. at the instance 
of C, wiihout having B. before it? That is what it is asked to 
do hère. It is asked to say that the Atlanta Railway 'Company 
can go upon the tracks of the Consolidated Company, and use its 
tracks in certain important respects, which hâve been discussed, in 
certain ways, and to do certain things, and we are asked to déter- 
mine that issue as against the Consolidated Company without "hav- 
ing the Consolidated Company before the court. I think that, even 
undter the authorities read by distinguished counsel for the trust 
company and the rule announced in those cases, the old company 
is an indispensable party. By the case of Shields v. Barrow, 17 How. 
130, 15 L. Ed. 138, referred to (one of the first cases on the subject), 
I think the Consolidated would be a necessary party in order to 
dispose of the issue — the controversy — hère. In my judgment, it is 
absolutely necessary to hâve the Consolidated before the court in 
ovder to détermine and fuUy dispose of the issues presented in this 
case. In that view, there is but one course for the court to pursue, 
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and that is to disiniss this litigation from the court for want of juris- 
diction on account of the citizenship of the parties; this without 
préjudice to the rights of the parties in the case. 



KURÏZ et al. v. STRAUSS et al. 

(Circuit Court, E. D. Pennsylvania. March 30, 1900.) 

No. 35. 

JURISDICTION OF FEDERAL COURTS— SuiT ARISING TJNDBR PaTENT LAWS. 

A blU by tlie owners o( a patent to compel the spécifie performance 
of a contract for tlie introduction and manufacture of the patented ar- 
ticle, and also for the cancellation of an alleged forged assignaient of a 
part Interest in the patent, does not state causes of action arising under 
the patent laws whlch will give a fédéral court jurisdiction of the suit. 

In Equity. On demurrers to bill. 

Carrie B. Kilgore, for complainants. 

J. S. Levin and Joshua Matlack, Jr., for respondents. 

McPHERSON, District Judge. The complainants and défendants 
are alike citizens of Pennsjh-ania, and the jurisdiction of the court, 
therefore, must dépend upon the subject-matter of the dispute. It 
is said to be a suit arising under the patent laws of the United 
States, and, if this be true, there is no doubt about the complainants' 
right to a hearing before a fédéral tribunal. A careful examina- 
tion of the bill has convinced me, however, that the suit does not 
arise under the patent laws, but rests in part upon an alleged verbal 
agreement between the parties concerning the manufacture and sale 
of a patented article, and in part upon au allégation that the de- 
fendants hâve forged an assignment of a half interest in the letters 
patent, and hâve recorded the fraudaient assignment in the patent 
ofSce. Paragraph 5 of the bill thus describes the agreement: 

"(5) A verbal agreement was then, to wit, March of 1899, entered into be- 
tween the complainants and the respondents, as foUows, to wlt, that the re- 
spondents would fumish the money fequired to pay the charges upon the one 
automatie brake and safety fender already constructed, and also ihe money 
requlred to repalr it and adjust it to a car for trial; also to get the concession 
required to place it on trial; also to fumish ail moneys required for its 
trial, and to advertise the same in thé newspapers; and, if the trial was a 
success, then to fumish sufflcient money to start the business of manufactur- 
ing and vending of said invention, and to manufacture fifty automatie bralies 
and safety fenders under the said patent of complainants, and to secure the 
trial of the same in différent ôities, and on différent trolley Unes (it being 
presumed by ail the parties that fifty of the said automatie brakes and safety 
fenders maaufactured and judiciously plaeed upon trolley Unes in différent 
parts of the United States would insure its gênerai use). For this labor, 
money, and Influence thus furnished by the respondents, the complainants 
agreed that the respondents should bave one-half interest in the net profits 
of the said business, to wit, the said Strauss and the said Turner should each 
hâve on«-fourth interest in the profits of said business, the said respond- 
ents agreeing not to assign any interest in said business without the consent 
of the complainants had and recelved in writing, the complainants agreeing 
not to assign any interest in the business or in their said patent withoat 
the consent of the respondents." 
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And tlie forgery is thus charged in paragraphs 9 and 12: 
"(9) That a few days thereafter, but still in tlie month of July, 1899, the 
said Turner produced at the office of the eomplainants' attorney a paper pur- 
porting to be a copy of an assignment by the eomplainants of one vmdivided 
half interest in the said letters patent. No. 5.51,210, to the said Louis X. B. 
Strauss and George T. Tilriier, witnessed by H. E. 'Kahn; bearing date April 
3, 1899, which paper the 'eomplainants aver is a fraudulent paper, but which 
fraudulent paper the said Louis N. B. Strauss and George ï. Turner hâve 
caused to be recorded in the patent office of the United States at Washing- 
ton." 

"(12) They further aver that the said respondents Strauss and Turner hâve 
without authorlty, and veithout the linowledge and consent of the eomplain- 
ants, and in fraud of their rights, afflxed, or caused to be afflxed, the names 
of the said eomplainants to the aforesaid false and fraudulent paper bearing 
date of April 3, 1899, and purporting to be an assignment of one undivided 
half interest In their said letters patent to the said respondents, and the said 
respondents, by the maklng of this false and fraudulent paper purporting to 
be an assignment as aforesaid, hâve conspired to defraud the said eomplain- 
ants eut of one-half interest in their said letters patent." 

The bill also avers the défendants' failure to comply with their 
agreement, and prays that the spécifie performance of such agree- 
ment, "for the manufacturing, trial, and vending of such invention," 
may be decreed. Another prayer is that the assignment which the 
défendants profess to hâve may be decreed to be a forgery, and 
thereupon may be canceled. 

Clearly, as it seems to me, this is not a case arising under the pat- 
ent laws of the United States. The subject-matter of the dispute is 
in some sensé the letters patent, but the eomplainants' cause of action 
is not founded upon the défendants' violation of the patent laws, 
nor upon a déniai of the validity of the patent, nor upon the défend- 
ants' infringement. On the contrary, it appears from the bill that the 
défendants not only admit the validity of the patent, but were so anx- 
ious to share in the profits of the manufacture and use of the inven- 
tion that they first made an agreement to this end, and then (seeing 
apparently a shorter road) practically stole one-half of the eomplain- 
ants' right. Assuming thèse acts to hâve been done, the ease arises 
under familiar principles of contract and of tort, and is not to be deter- 
mined at ail by applying the patent laws of the United States. This 
conclusion is, I think, sustained by the authorities cited by défend- 
ants' counsel, among which it is sufflcient to refer to Hartell v. Tilgh- 
man, 99 U. S. 547, 25 L. Ed. 357 ; Albright v. Teas, 106 U. S. 613, 1 Sup. 
et. 550, 27 L. Ed. 295; Marsh v. Mehols, 140 U. S. 344, 11 Sup. 
et. 798, 35 L. Ed. 413; Wade v. Lawder, 163 U. S. 624, 17 Sup. Ct. 
425, 41 L. Ed. 851; Pratt v. Coke Co., 168 U. S. 255, 18 Sup. Ot. 62, 
42L. Ed. 458. 

The demurrers are sustained. 
100 F.— 51 
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i KIMBAL.L et al. v. CITÎ OF CBPAK EAPIDS et al. . . 

•• (Circuit Court, N. D. lowa, Cedar Eap^s î>i,yisioii, April le, 1900.) 

i. Municipal Corporations— CoNTI«AfiT9—EFF;ECTpi',|lLi'KÇïAL PpoyiSioN. 

ïi The fact that a clty, in a contract m^de ifrith a water .copipaJit for sup- 

. , -pljflijig iv^ater to the, cl^^nd/Its: Jnliabita;ritaïbi('â, teïiil,'9rjéars, siïid flxlng 

, .lOiç, Efttes to be chargw;ahd P«ila,1^refôjr,,ie^(;è,eded its pôwersby'atteinpt- 

Ing to confer upon thé watér coinpany an' exclusive rignt to sô fumlsh 

,, ,, water,4oes not affect tije valldlity pf thçs, otter proyisiOHs. of the contract, 

. ■jW&icli are ip no wa.y deçeaîïëptlMbii svjeh Illégal '^tovîsioh, and may be 

;".\.,,^foicçedj,,çilthough',tiat i.s rèjèçtep.;,^ .,' j„, ;,,,;'! V ,î' ■,,,' :;,',,,^ ; , 

3. iBAato--lAÇTIONi-rjNjn.N0TION', '■ :,!;.• ■:. Il, -./: , i.i,,!. :..,,!,, 

iiviBurlngithe Ute of- -a, contract betweeni a. çlty and acwat^ company, by 

,; wMchlthelatteragreedto supplywatçrito/the clty:;an(i ItB .inhabitaEitsjit 

flïsedKpates for a terj» of y^iïs, the :ciîty; raijoptefl^i .aB ordinance reduclng 

:; the; rates tobe charged by the cqmpany.. , Jn asuit.iw a.stockliolder of .thp 

Company, based on the; contracti ; and algo^on allégations -'that the làtes 

fixed by the ordinance were s<^ low.as to deprive compiàinant's stock of 

'Sh/'ëàSilrig ttWUty, àndt* amount'tè'tt'tttkfagof hlBîprdpëït:^ wlthout com- 

jienstftiO'B, the court grànted ai :prel|mlna,i!yltajunctiion;r«lstrainlng the en- 

, fW^<îeflaept|;o;Ç the ordi^pnce «ntîl pf>^: heariflgi , Bé£9œ,.-sn<^ hearing the 

' , contwqt l)etween the clty, apdrcompanyexplred. jffçïix, tiiat such fact did 

' nbt deprive the coui't or 'Jurlsdlctlon 'to"èw)ceed -with the' suit, or require 

' it to disfeblve the ilijuftetiëh,!but tha:t feùcH'Mijuilction Wôtfld nbt operâte 

to extend the life of tbe contract, or affectitheirlght of the city to deal 

: ;wi|;^ tfie ^^tua^^on presewte4 by,;iteiem}rat|on by , ^ntçrtng; Ipto any other 

çontractS|, i^ri^îaking siwliçtnex IçsialaBye/m deem ex- 

rpMÏèra to'setiire a water suppïy for thô''lmnt^^ '■''''■" 

InEl»!^ On aeiïittri'ëi''tù gifi^Med'JjiU: - < <!' ï-^ ^ 

JU%» ]}^., Hughes,, Jf^Tïieson 4fc ^mytb, Smith &, Smith,; ^^nd Rickel & 
Qroclî!er,(jÇof,defe»d^n.t§i!j;: I,,,. ;,;,;., ,.;,;inv, : / -,1?; r ..i,,: 

'[■é'^M^S,s^i»tviç;i litige,., ,The bilfiia thja ca?e,^as filed Janu- 
8.çy ;iï,^l^OQ,jaindiit;was therein a.vew§d,|hat tbeRÇ|,seas in existence 
a,(^Ofl,tÇ"gqt!t>Pts?een theiCÎty of Cedafi Rapds aad ^h^ C^ar Eapids 
>yaiter pp^ippany,,t.which:!eptaMished,th« .rates. to,.ljft;Charged by and 
pa^d tP ^,?wa,teçj(îon?MWy f»i5î the w^ifiriaiipEfedilby it to the city 
f)»r;î>uhilii3 vseB; and .to the résidents; qf nthe /Ciify-.fflr prixate use; 
this goijtï^lLçt iseijagîiii the form, ef au; pjfdiiwnce fl^dopted by the city 
cqwcii uflider date of FehJruary 19, 1§ j^ '^nd aecepted by the water 
cpinpa?iy,-and'^.:,wMchi in terms granied ;,,to the swate? cpmpany, its 
sucçesegr^i^od fl^^signs, the^xçlusivQ privileig^-forras years, and tn 
equal right thereafter with ail others, of supplying the city pf Cedar 
Eapids with water, to be taken f rom ith^; ÇJedar riyer at such points 
as will best suit the objecta and purposes of the company to which 
the franchise is granted; it being further charged in the bill that 
the city council of Cedar Eapids, on the 5th day of January, 1900, 
had passed an ordinance seeking to âx the rates to be thereafter 
charged by the water company for the water furnished by it, which 
ordinance was violative of the contract existing between the city 
and the water company as evidenced by the ordinance of February 
19, 1875, and the supplementary agreements entered into by the 
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parties, thesamebeingstill in force; it being also ayerred that the 
rates sought to be flxeds by the ordinance in question were unjùst 
and inadéquate, being so low that the revenue created thereby would 
not be sufficient to pay a dîvidend to the stockholders of the water 
Company, after providing for the necessary expenses and the inter- 
est upon the bonded debt of the company. Based upon this bill, an 
application for the issuance of a temporary injunction was made, 
heard, and âllowed upon the grounds stated in the opinion of the 
court now on file. The case now comeS before the court upon a de- 
murrer to the bill, and upon the argument thereof severfel ques- 
tions of interest hâve been discussed at length, which the court, how- 
e ver, upon the record now before it, cannot undertake to décide. 
Thus it isclaimed that the city had not the right to grant to the 
water company an exclusive right to furnish water to the city and 
its inhabitants, as was attempted by the ordinance of February 19, 

1875, and that the act of the législature of lowa approved March 8, 

1876, legalizing the ordinance in question, is inValid and void on 
the ground that it is spécial législation, within the inhibition of sec- 
tion 30, art. 3, of the constitution of lowa, which forbids the gênerai 
assembly from passing spécial laws upon the eubject of the incor- 
poration of cities and towns. Even if it be true that the city had 
not the right to confer an exclusive right upon the water company 
to furnish water to thfe city, it would not foUow that there did not 
exist contractual rights between the city and the water company 
during the 25 years beginning with February 19, 1875. The city 
had the right to contract with the water company with référence 
to the water' supply Of the city, and, if it exceeded its authority in 
attempting to confer an exclusive monopoly upon the company, that 
fact would not nuUify the other portions of the contract evidenced 
by the ordinance. Thé case would be within the rule that the in- 
valid part of the ordinance may be rejected without affecting the 
validity of the portion which was within the power of the city to 
grant, as it is clear that the grant of the exclusive privilège can be 
rejected withôut affecting, the ûieaning and force of the ordinance in 
other particulars. Huntington v. Worthen, 120 U. S. 97, 7 Sup. 
et. 469, 30 L. Ed. 588; Jaehne v. New York, 128 U. S. 189, 9 Sup. 
et. 70, 32 L..Ed. 398. ■ : 

The questions at issue between the parties hereto hâve no connec- 
tion with the grant of an exclusive monopoly to the water company, 
and that question, therefore, does not demand considération at the 
présent timè. The temporary injunction was granted upon the hold- 
ing that the averments of the bill showed that there was in existence 
between the city and the water company a contract regulating the 
rates to be chaiîged by the Company for a period of 25 years from 
February 19, 1875; that this period had not expired when thé city 
council undertook to violate the terms of the contract by adopting 
an ordinance reducing; the rates, and otherwise modifying the pro- 
visions of the contract, the injunction being intended to prevent 
the putting in; force of this ordinance until the question of the right of 
the city to adopt it had been fully heard and decided. Since the 
granting of the order for the issuance of a temporary injunction^ 
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iUè 35lj€iari|)eEiod pro^vidéd forj in thèiordinanee ofnFeferuary 19, 
M||it,iih«p>€Es:jiredj but this fact does net deprîveithe complainants 
blfthe rfgbtdtoîinvoke tihe judgment of the couri forthe protection 
of Jtheir îÉights 'diiring the period bthè ordinaacg wae in force, and 
thé couEt i8 net required to dissolve the injunctionj or to dismiss the 
suitj simply because the limit of the express cdntract evidenced by 
the ordinaneehas been reached; It is settled by the décision of the 
sut)Penie court insCity Ky; Go. v< Gitizens' St E.iGo., 166 U. S. 557, 
17 Sup.pt. 653; 41 L. Ed. llMj tbat the jurifldictibn of the court, 
if it ekisted when the bill iwas flled; would not bë impaired because 
the 25-year period had reached its termination since the bringing 
of thé suit. The complainants may'yet be entitled to; protection to 
the ïights that acCrued to them during the lifeof the contract, and 
for that purpose they are entitled to be finally heard in the case, 
àhdthe bill, as a wholéy cannot, therefore, be sueeessfully attacked 
by. denîuri'er. While'this is true, the position tatoen by the défend- 
ante in Support of'ihei spécial points of démarrer interposedto por- 
tions of the biU is well tiaken. The contract creàted by the adoption 
by the city and the acceptance by the water ooilapany of the ordi- 
Ba»«e Ot Pebruary 19j Î18f 5, being litnited to the teran of 25 years, 
has no binding force u^on the parties for the future. The water 
cotiipaay cannot be eompelled tofurhish water under its ternis, nor 
canithe city be compéllêd to pay the rates thèrein flxed. The fleld 
iiS^peïi'betWeen the parties J for enteriog into a new contract, if it is 
deemed" advisable teo to' do. t There are provisionê in the contract 
or ©rdinariee with respect to the putfchase by the city of the plant 
of the 'Company, which the mère lapse of the 25-year period bas 
noti abifogated; but with respect to the furnishiàg and paying for 
the? water used in the future the contract is ât an end. it was 
nôt iiiténdèd, in granting the temporary injunction, to restrain the 
exferciBè of the législative power of the city; council, and the refusai 
to now dissolve the injùhction must not be construed to meah that 
the court iis aeeking tb prevent the council from acting in a législa- 
tive capabityuï»on the qu'estions whidi are presented by the présent 
condition' ofaflairs betweën the city and the water company. The 
injunction does restrain the city authorities from putting in force 
the ordinance adopted January 5, 1900, on the ground that it was 
attempted thereby to abrogate the contract then existing between 
the parties, but which js now at an fend by reason of the lapse of 
time. Its termination, however, by limitation bf time, leaves it in 
fuU force for the purpose of ascertaining the mutual rights of the 
parties aecruing during its existehce. The situation seems to be 
tbis: The water company is the owner of a plant for supplying 
water to thë city of Gedar Kapids. The city and its inhabitants 
are interested in securing a sufflcient supply of water fit for use. 
The city cannot compel the company to furnish water at rates so low 
as to be uni-etHunerative, and it bas the right to contract for a sufS- 
cient suppiyof! water fit for use, and not injurious to health; and 
in procuring this supply the city is not restricted to contracting with 
the présent donipany. The situation is one which requires the parties 
to agrée mpop ternis, if they are to dealwith each other in the future, 
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and it calls for the exercise of sound business judgment, and for thç 
récognition of the mutual rights and interests of the parties. 

it is not perceived that tliere is any légal question presented by the 
demurrer beyond those already referred to, and none of which are in 
form for final adjudication. The demurrer must, therefore, be over- 
ruled, although it must not be undcrstood that in so doing the court is 
assuming the right to control the législative power of the city council, 
now that the 25-year contract between the city and the water Com- 
pany has reached its limit. 



In re HUGER. 

MALCOMSOX V. WAPPOO MILLS et al. 

(Circuit Court, D. South Carolina. March 29, 1900.) 

1. Limitation— Claim against Estate— Discrétion of Execotor. 

It is witilin the discrétion of an executor to plead or waive the bar of 
the statute to a claim against his testator. 

3. Samk— Whbn Action Accrues. 

A statutory provision that limitation shall begin to run against an 
indebtedness on aocount, where there is a mutual running account between 
the parties, only from the date of the last item in such account, does not 
apply to an indebtedness -which was not entered in such account until affer 
the death of the party charged, and after the statutory period of limita- 
tion from the date of the transaction had explred. 

In Equity. On report of W. E. Huger, receiver, on the claim of 
C. A. Chisolm, executor of William Gregg, Jr. 

J. N. Nathans, for C. A. Chisolm. 
Jaines Simons, for receiver. 

SIMO]^TON, Circuit Judge. This case cornes up on a report of the 
receiver stating that a claim had been presented to him by C. A. 
Chisolm, executor of William Gregg, Jr. The claim is presented in 
an exhibit to the report. By it it appears that C. A. Chisolm, execu- 
tor, allèges a large indebtedness to his testator by Mr. C. C. Pinck- 
ney, Jr. The report of the receiver was referred to a spécial mas- 
ter to take testimony thereon. The spécial master has made his re- 
port. William Gregg and C. C. Pinckney, Jr., had a long business 
connection. Their relation to each other was such that C. C. Pinck- 
ney was the agent -or f actor, and William Gregg the principal. The 
business in which Mr. Gregg was engaged was the mining of phos- 
phate rock. To this business Mr. Pinckney advanced money, and 
ail rock mined was consigned to him, and sold by him. Ail the ac- 
counts between them were kept in Mr. Pinckney's books. AU of Mr. 
Gregg's payments were made by him, and accounts were rendered 
from time to time. Three of thèse accounts are in évidence. On 
the flrst account, marked "Exhibit A," the flrst débit there is to 
balance as per account rendered |2,919.27, the last item is to bal- 
ance $5,074.32. At the foot of this account is this mémorandum: 
"TMs balance does not include Orient or Etiwan losses or Cr. for 
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ligbters .which will be included in Dec, '94." This accQunt is fol- 
\m^WMh(Mté^-~Esmit%é^ wMch the bal- 

ance, |Bjfltï.W2^' ts carriealïffeîv'ài'a, and this acbount closes with a 
balance ai âèhit $ï5,G4âM. :^ i^Mre is àlso an account flled with 
the côiirt bf pi*obaté, Mi. Grefe^'ljèing then dëeeased. This account 
begins Decéinbèi" 31, 1894, àii(f'contains .débits àild crédits to May, 
1896. ' This WàW à balance of p to crédit of C ' C', Pinckiiey. Then 
comëë'ËXhïbiï'p, Tii'e flrsl; eiltry on this à,b6punt is ¥arch 10, 1896, 
a ferédit by cfeck G. Ô'. Witté, rëceivei*, iïoi^s ÉtiWan Phosphate 
Company, $2,312.71, and sundry other crédits â'g'gi*egating f 3,389.61. 
Against this are entries. Thç. flrst is the f8 in the Exhibit C, and 
another, of date September 30, 1897, |3,050, machinery at Price's 
Bridge per mem. by Williani, Gregg. This exhibit shows a balance 
in favor of the estate of Grègg of 1254.06, on the account between 
thèse parties. In theyear 1887 fWilliam Gregg ipurchased from C. 
C Pinckney the machinçry and plant aj Price's ..Bridge for p,300. 
Af terwards 'Mr. Pinckù'éjf' took slù. engiiie of tliis plant, valued at 
$250, leaving the |3,050-entered on this Exhibit D as of September 
30, 1897.' By this entl-yPinckhey is dischargéd for the receipt of 
$2,312.71 appearing on the gàtàe account as receiyed from Cl O. 
Witte,;,receiver Etiwan pompany. Thèse fadts ijpill makë plaln thé 
issue noTsy presented. ; 

C. Ci'Pinckney, as Gregg^s agent and factor, had sold a quantity of 
phbsphittte rock to the ÎËtiwanPMsjlhate Comp'anj'. This company 
Went intb the hands'bf'apëçeiy^^lJië prlce of the rock npt having been 
fully paid; and the receiver paid dividends on his collections. One, of 
|3,(^1%7J., ;y(ras due on the (le^tJfp'! this rock, and was paid to^G. C. 
Pincknëy, and carried tq ;Gregg|9 >ci]edit, as pf date March 10, ^896, on 
Pinckney's accounts. Another, of 1538.22, was received by W. E. Hu- 
ger, receiver of C. C. Pincknëy, lii'this case. The réèeiver, W. E. 
Huger, reports this fa et to the court, and thàt Ghîéolm^ executor, had 
clajoied it as part of his testatqr's estate. But;, Jp^smuch as Pinck- 
ney's bô(l»|ks'^hOA*ed'<àrei|j^,to be adëbtor tp t). Ç- Pincknëy, the rëçeiv- 
et" 4id, Tiiii fëëï àt libèrty '^o admit the claitn. bf Gregg's e:xecutQr, and 
âÈkfe tieliiifetructiori of the court théreon. Wiltiam Gregg died in 
l895j aw'Câépar A. Çhisolni ; qiiîilified as ex^pufpi' on his will in 
March, 1895. He now'ititerreïiës'in this c^usébî^ applying to the re- 
ceiver for ail dividends'|»àid to Ëiih from the Etiwaii Company through 
its rëeeiyër;; tîiàt is ;f<i*;éky;the;|â,312.7l an^'th^ |538.22. If I am to 
be gbvëtnîe'q bi; thë aëçbuntW Jûledin tl^e report; bf the spécial mas- 
ter filefï ÎFeWuary 21, l'9pp, rë^&rtm lipon this ^application of Chis- 
olm, eiéëutor of Grëggj . and^ '^Ëë actioii of Mr. Huger, receiver, 
therëonj tfaëtç can bé tio dqtibi^'of the right of.Gregg's executor to 
the last.'difidend. îpîxhibît £f ^bpws a balance bf aceoust in favor 
bf Gpe^O'estâ'té. This'Tbéîflik ç!4f| àU inâëbtëdpçss byGregg's' estate 
to Pjiiéknev's estate #i^sçlos'M^^^ the diyidend was received, 

a'^^'tliïs diridend' bëlbbgâ ,!to Gre^g'^ Tbe question, then, 

is 'as' t'ô thê clmrge àigaipst ';Gi;ëgg, for the ejigine and plant at 
Pipicë's' lahdiDg. Thé sàlë.pf tliis i)by.Pincknçyto Gregg was in 
1887. It is admitted in à niëniprandum of Gregg without date, 
and np date is provëd. It is prpbable that it was made in 1887, 
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contemporaneously with the transaction. Gregg died in 1895, Feb- 
ruary 28th. The charge against Gregg for this sale does not ap- 
pear in any account but the last, and then of date September 30, 
1897, — long after Gregg's death, and after a receiver had been ap- 
pointed for G. C. Pinckney. The |250 crédit on the sale appears 
nowhere in the accounts, and I see no date flxed for it in the testi- 
mony. Mr. Chisolm, executor, pleads the statute of limitations to 
this charge. This is a matter wholly within his discrétion; that 
is to say, if he considéra it a just debt, he can acknowledge and pay 
it, notwithstanding it could be barred by the statute. If he does 
not so consider it, he can plead the statute. Pairfax v. Fairfax, 
Fed. Cas. No. 4,613; Walter v. Radcliffe, 2 Desaus. 577; Leigh v. 
Smith, 38 N. C. 442. Had the item been mentioned in any accolint 
current but this Exhibit D, there would hâve beep no difflculty in 
overruling this plea. The accounts between Pinckney and Gregg 
were running accoUtitS. Where the state of.fhe accounts might 
be constantly fluctuating by continuons dealiiigs between the par- 
ties (Toland V. Sprague, 12 Pet. 333, 9 L. Ed. 1093), in such a case the 
cause of action is deemed to hâve accrued from the time of the last 
item proved in the account on either side (Code Civ. Proc. S. 0. 
§ 116) ; and so the pleâ would not hâve been good. But that is not 
this case. We ar-e dealing with an item which never appeared on, 
thèse miitual accounts until 1897, after Gregg's death, and after the 
statutory period had expired. The sale was made in 1887, and a 
cause of action on this isolated transaction accrued at once. It was 
not merged in, never became a part of , the mutual account. This 
may hâve been— no doubt was — the resuit of accident or forgetful- 
ness. But this eanhot àflfect the légal conclusion, or the opération 
of the gênerai rule. One reason why a running account is not sub- 
jëct to the statutorj' bar is that, being , presented to and examined 
by each party to it, an opportunity for exception and explanation 
is given. If this opportunity is not embraced, the party is barred 
from taking exception after a reasonable time. Fertilizer Co. v. 
Hartog, 42 U. S. App. 724, 29 C. C. xl. 56, 85 Fed. 150. Another 
reason is that, when a balance is struck on a running account, ail 
the items go into the accounting, and are merged in the balance. 
Sayward v. Dexter, ïlorton & Co., 44 U. S. App. 390, 19 C. C. A. 176, 
72 Fed. 758. So the statute cannot be pleaded to any separate item. 
But when there is no entry of an item, and no opportunity of this 
character afforded, and no merger eflfected, the item loses the pro- 
tection of the mutual account, — stands, as it were, alone, — and 
the currency of the statute begins. Under the circumstances of this 
case, I cannot see how the plea of the statute can be overruled. 
There can be no doubt tliat the machinery was sold by C. C. Pinck- 
ney to William Gregg. Tliere is no évidence that it was paid for, 
l)ut no effort to collect it by charging it in account or otherwise 
lias been made for more than six years. The executor, exercising 
his undoubted discrétion, feels it his duty to plead the statute. The 
statute bars a debt, however just it may hâve been. The plea of 
the statute is sustained. Let an order be prepared carrying out 
the principles of this decree. 
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ERIB E. CO. V. EEIE & ■WyOitlNG VAL. I^, c6, et al. 
- (01*cu{)t Courtj B. D. Pemnsylvania. March 31,' 1000.) 

■ m. 5. '. '■ 

Injunction— 6roui*d8. 

ïhe court Pefpsed an injunctlon to testraln a défendant frota building 
a proposed raili'pad on the ground that, If built, it will be used In violation 
of a contract with complainant. 

In Equity. On motion for prelîminary injunction. 

George F. Baer, E. N. Willard, and John G. Johnsoii,r|or complain- 
ant. 
A. T. Freedley and T. G. Shearman, for respondents. 

McPHERSOÏî^, District Judge. This is a motion for _a preliminary 
injunction against the Pennsylvanie Goal Company and the Erie 
& Wyoming Valley Bailrbad Coinpkny. At the hearihg, the com- 
plainant abandoned the applicatibia ào far as the coal company is con- 
cerned, and it remains, therefore,"to consider whether the motion 
shuuld prevail against the other défendant. In my opinion, the in- 
junction should not be granted. The court is asked tp restrain the 
Wyoming Coinpany from building; a Une of railway f rpm Hawley to 
Lackawaxeij^ the principal grôûna of the application being that the 
Wyoming OOMpany has leased. tp the complainant another Une of 
railway between thèse two points, aild is bound by a traffic agreement 
to ship certàiil fi*eîght over tbis Une; a contract which the complain- 
ant déclares will l^ie broken by the Wyomipg Company if the new Une 
is allowed to be btiilt. I do not tliink thé ground is sufijcient to sup- 
port the order that the court is now asked to make. The injunction 
prayed for is directed, not against a diversion of tra;f&c, but against 
thé Constructioii of a railroad, tlie allégation being that the défendant 
may, or will, pilt the road to an uplaWful use. This, I think, would be 
an imprOper exercise of poWer. If the road should be built, and if 
the Wyoming Coinpany should attempt to use it in violation of the 
complainant's contract rights, the courts will no doubt be able to flnd 
a proper remedy for that pàrticùlàr injury. At présent lio ground is 
shown for équitable interférence with the construction of the road. 

The charter {>pwer of the WJ'pming Company to build the Une in 
question is not ràiSed by the bill, and has not been considered. 
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CHARLES E. HIRES CO. v. CONSUMERS' 00. 
(Circui^: Court of Appeals, Seventh Circuit. March 22, 1900.) 

No. 645. 

1. Unfair Compétition— Imitation of Form of Packagb. 

Wliere a manufacturer of root béer adopted a new and peculiar form 
of bottle, by wliicli, principally, its product became linown and recognized 
by consumers, the in;entional imitation of such form by a competing man- 
ufacturer commencing business subseqiiently, for the purpose of décep- 
tion, in itself constitutes unfair compétition, against which the original 
user is entitled to an injunetlon.i 

3. Same — Pkoper Procedukb on Granting Injunction. 

It is not a proper funetion of a court of equity, after having foiind that 
a défendant has been guilty of unfair compétition, by deliberately and de- 
signedly imitating the packages and labels of a business coinpetitor, to 
give its approval in advance to a changed form proposed to be adopted 
by défendant to avoid future liability; but it sbould in such case restrain 
the use of the infringing devices, leaving to the défendant the respon- 
sibility of deciding for himself, and at his own risk, what changes are 
necessary to avoid intringenient. 

8. Appbal — Review op Ordbk Granting Preliminary Injunction. 

While the granting or refusing of a preliminary injunction is largely 
discretionary, the provision of the act creating the circuit courts of ap- 
peals, allowing appeaJs from such orders, is for the very pui-pose of hav- 
ing such discrétion reviewed, and errors in its exercise corrected; and 
where the court below has found a défendant guilty of unfair compé- 
tition, practiced deliberately and ciesignedly, and has granted an injunc- 
tion for the protection of complainant's rights as it fonnd them, but fell 
short in Its judgment as to the extent of such rights. its error will be 
corrected on appeal, and its injunction broadened to afford the fuU meas- 
ure of relief to which the complainant is entitled. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The appellant, the Charles E. Hires Company (the complainant be- 
low), brought its bill to restrain an alleged unfair compétition in 
trade by the appellee (the défendant below). Upon an application 
for a preliminary injunction the facts disclosed are thus succinctly 
and accurately stated by the counsel for the appellant : 

"The Charles E. Hires Company, complainant, is a Pennsylvania corporation 
engaged in the manufacture and marketing of root béer in various forins. The 
Consumers' Company is an Illinois corporation originally manufaeturing dis- 
tilled waters and soda, and more recently ginger aie, birch béer, root béer. 
and other effervescent ijeverages. The predecessor of complainant inaugurated 
the manufacture and marketing of root béer in 1877 bj' putting on the marliet 
a dry préparation knovvn as 'Hires' Improved Root-Beer Package,' from which 
root béer was obtained by a simple process. To this was added in the ensuing 
year a préparation known as 'Hires' Root-Beer Extract,' from which, by the 
addition of water and yeast, root béer was easily made, ready for eonsumption. 
In 1890 the complainant corporation succeeded to the entire business and rights 
of Charles E. Hires, and continued the manufacture of the root-beer paelvage 
and -the root-beer extract. In 1895 complainant added to its former products 
earbonated root béer put up in bottles ready for eonsumption. In each in- 
stance the complainant or- its predecessor was the pioneer introducer of the 
article, and at the time complainant began the manufacture and sale of earbon- 
ated root béer there was nd similar préparation on the market A new, peeul- 

lAs to unfair compétition in trade. see notes to Scheuer v. MuUer, 20 C. C. 
A. 165, and Lare v. Harpor & Bros., 30 C. C. A. 376. 
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iar, and dlstlnetive form of bottle was adopted for the new beverage, cylindrieal 
in form, with high shoulders aj^d short neck. Corks wired and eovered with 
tin foil were origlnally emploi'ed'as stoppera. The labels at fl'rst vvere three 
in numl^ei!;; consistingof a;band lajiel around t^e bottle neol?; a gmall, round, 
gilt intçrmediate label; and a larger label néar the bott'om of tlfe bottle. After 
about a year of use the small intermediate label was changea to the form of a 
shield, and some slight modifications made in the neck label; and in 1896 
çomplainant began the substitution of tin capsules 'or crown stoppers for the 
ordlnary corks, and dtirlhg;thfe season of 1896 a complète change in this par- 
tiÇulftr Wa& efléctuàted. Thë iitèrmediate label, which was at first a round gilt 
disk, aifd stibsèquently a shièïd, bore the direction: ■ 'Keep this bottle on its 
side In à côolplace. Sparklin^. The genuine bas the signature of the Charles 
E. Hirës Co.' But, it having bëeh found that the use of the tin capsules obvi- 
ated the necessity of this method of préservation; the admonition was unneces- 
sary, and the intermediate ' labelî was in 1897 wholly discontinued upon the 
bottleS;' btit'àdvertlsements which réproduced' bottles showing this label con- 
tinued in tisë, ànd are stîll èiûilléfyed. Çomplainant has largely advertised its 
çarbonated toot bëer. ^ Thei ' advertlsements are chiefly In the form of faney 
cards, bboklets, and hîtogëtsi /Whieh, in the majority of instances, exhibit a 
reprodùctiOb: of the bottle atid labels; but, as In many instances the reproduc- 
tions are small, thé pecullaritiës of the label are not decipherable, and the 
distinctive ^^ti^le Of thé bottle Ife the chief featilre, and most conspicuously 
noticeable. The beverage proved a popular one, and a large marbet was soon 
created. The publie calls for It by the name of 'Hires' Root Béer/ ànd identiflea 
it both by the shape of the bàttlei and by the general-appearance of the labels; 
but the shape 'Of 'Style of the Mtoottle as the principal method of identification 
by the ptifCBaserat retallii; Aifter complainant's beverage had become well 
establîshed «pon the market, ttiie (défendant began tJie manufacture: of varions 
efflérvescéÈÏibev'erages, includlttg'-^inger aie,' birdh beèr, andrroot béer. It at 
first ado^tted 'a form of bottle fér- thèse three beverages very distinct, in size, 
shape and' form, fromi the bottle employed by'Complainantviand' àlso adopted 
labels widely différent in blKe, eolor, and gênerai gefr'up.'Djefeûdant's bottles 
for thèse 'thiléelbeVerages wer&idèntical in Shape, size, form, i and gênerai ap- 
pearance, and the labels wéreidentlcaMn shape, size, position,, and the letter 
press therpon, gave the necessary différence in name, and a separate coior in 
thé label»!' The'iabëlg'forWï fcesè articles hàd i pale-greefc baokgrounds, but 
the eolors of the lettering iand sWbfel maugiosidifflerëdi so tlj(vt Koot béer, glnger 
aie, ■fti^(J>i,iîcl>;,bpersGo^ld,besd^stilJguish«i;'p|^,Jetter press anfi wargin eolors 
being re^ fojrroot bëér, Jighf brown for gihgér'àlé, and .bro-*!! foi* feirch béer. 
Àt thëbeçiniitoé or 1897, ttiîeriëasoh folioViiîg a similàf etianèe -by çomplain- 
ant," the' ftdteiiafcnt'also adopted*' thé tin capsule ôr' crown .^pper for bottles 
cbntainlng: altdts beveragefet Hut contlnued rtheuseof thç original bottles 
and labels until the S!6a30ij,.o(,1899- :,/A.t thiS ,^imç. fief endapt, j-vs-ithoftt any reaspn 
exçept an asserted désire fo increasë the càpacity bf its root-beër' bôttlés, aban- 
ttOned ïor toot bfeër ttie forio of i^iè bottle théfëtèfore usèd 'by''lttor birch béer, 
ijûgér' aie, and i^ot;l)éët,'kfid'àdttpted îot''tb6!t béer alone'' la. bottle preciseiy 
idesitîcal.'with th^t %HliS had''bèen usëd byilSié eomplaîinaùt ' f fom tlie com- 
mptlqëmént. . I>efé,ïidant alsO changed thé si*ë,"Shapej color, and position bf Its 
r^t-beel' labfeïs'èb, àà to apptîiXlhlate thb^ of ciomplaînààt's." 

i;.^'T|i.e cotoplfi:ii|i?Ént pràJ^^^an injto ^ ,. 

i !;"That the saj4i déf^ndaflit,, it^.pffileers, agi^ijifei, servant^, and eiflployês, may 
b« enjoined and r/3str4ine4(i*t,flEst during tl^e pçndency ot thjssuit, and after- 
■veanis perpetwllK fpoin mapufacturi,ng,, pijiting up, seljijag, lîtarertising, pffer- 
li^;or; announclpgifqr^le,,p,r,,SHppIyia^j,roiOit Pieer, oi;,^y 8|iaflàçj prepar,à):ion. 
manufactura,, or :.tiie|;erag«^, (ta,, bottles aiid uoder, , labels 'sjilpsfaçitiallj idfihtloal 
■erithor Ijke the-gaJ^, bottles, and .labels of yoùj oratôr .emplpyi^ for ;tha,t pur- 
,pOse, or subs.tapilàUyiidentiq^r^lih or UJi;qitt,& Dpttles an^Jf^pel^ no^'^ihployëd 
ibythe défendait; for that|,ji|i^pose, or ,in, Ijqttlés or ùndçr; tatiêis'which are 
calculated to depel-re, purcha^s aad qonsuméi?s,jlntb,the bélléf that the, beverage 
is the product of your oratbr, or which will énable others to substitute, sell, 
or palm off the sald beverage of the defendajat as and for the, beverage of your 
orator." 
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Upon the hearing oî the motion the court below handed down the 
foUowing opinion: , 

"On this motion for an Injunctlon I am not disposed to consider the shape 
of the bottle as a controlling means of deceivlng the public; but the changes 
made by the défendant in the style of Its labels, and the marlîed similarity 
thereof tb the ordinary observer to tie labels used by complainant, when talien 
in connection with the shape of the bottle, certainly furnish grounda for the 
belief tliat the defendant's actions in the premises were with a view of causing 
its product to be mistalsen for, and sold in lieu of, complainant' Si. TJnless, 
thferefore, défendant so materially alters its présent labels within the next ten 
days, in eolor, shape, and style, that its bottles, when adorned by such labels, 
shall présent to the ordinary observer a marked and distinct différence in ap- 
pearance from the pacliages of the complainant, a preliminary injunction will 
be granted. It is required that counsel for the défendant assure tbe court that 
no bottles of the shape in controversy, supplied vrith the présent labels, shall 
be distributed af ter the 29th of July, 1899, and that no bottles not already 
labeled shall be supplied with the présent labels after this date," 

Tliereafter the défendant submitted to the court a changed label 
for its bottles, and the court entered the f ollowing order : 

"The motion of the complainant in this cause for a temporary injunctlon 
coming on fora further hearing, it is ordered that the said défendant, its 
officers, agents, servants, and employés, be, and they are hereby, enjoined and 
restrained, until the further order of this court, from selling, advertising, offer- 
ing or announcing for sale, or supplying. root béer, in bottles and uuder labels 
identical, or substantially identjcal, with th,e bottles and labels tliereon, an- 
nexed to the complainant's bill In tliis cause, marlied 'Exhibit B,' or In bottles 
and under labels which are caiculated to deceive consumers and purchasers 
into the belief that the root beef sold or f urnished by the défendant is the 
product of said complainant, or which will enable others to substitute, sell, or 
palm off the root béer of the défendant as and for the root béer of said 
complainant This order, however, shall not be construed as restraining or 
cnjoining the said défendant from selling, advertising, ofCerlng, or announcing 
for sale root béer in bottles and under labels, identical, or substantially identical, 
with defendant's Exhibit X, this day liled in this cause. And the court dénies 
the complainant's motion in so far as it prays for relief beyond or In addition 
to that given by the foregoing order." 

This Exhibit X shows a bottle identical in form with that used bj 
the complainant. From this order, so far as it denied the full relief 
sought by the complainant, an appeal is taken to this court. 

Frank F. Eeed, J. Willis Martin, and Francis Eawle, for appellant. 
John P. Wilson, for appellee. 

Before WOODS and JEKKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JENKINS, Circuit Judge (after stating the facts as above). The 
court below seems to hâve placed its refusai to èxtend its injunction 
to include the bottle used by the défendant upon the notion that one 
has the right under ail circumstances to use any form of bottle he 
may désire. It is true that no one has a monopoly of form, nor has 
he a monopoly of color, of the shape of letters, of geographical names, 
or of his own n>Jme. An action like the présent proceeds upon no such 
ground, but upon the principle that one may not, by means lawful in 
themselves when devoted to a lawful end, perpetrate a fraud upon the 
public, or infringe the rights of another. The doctrine is not novel 
in this court. We hâve held that one may not use his o^n name to 
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work a wrpng (Meyer v. Medicinp. Co., 18 U. S. App. 372, 7 C. C. A. 
558, 58 Fed. 884; Pillsbury v. Miïls Cd., 24 tJ. S. App. 395, 12 0. C. A. 
432, 64 Fed. 841), or a geographical name for like piirpose (Mills Co. 
v; Eaglë, 5^ U. 8. App. 490, 30 O.'Q.' A. 386, 86 Fed. 608, 41 L. E. A. 
f62). Qne may not use the cplor tjtat another haS;;Selected as a dis- 
tingaisiiing mark of Ms goods, or usèithe same arrangement of letters 
and Gf marks, when such use is witli the design to market his goods 
as thë; goods of anothèr, and so te work a fraud. The principle is 
s^ettled doctrine in thi^ court, anànçed not be enlarged upon. Hère 
the défendant used a^bottle for the différent beyerages manufactured 
by him which was distinctivei and-whoUy unlike the form of bottle 
usëd by the complainait în hiarketîng its root béer. The défendant, 
as to rppt béer, but aptâs ^o its othër beverages, substituted for the 
bottle used one identical with the form of bottle used by the com- 
plainant. It îs said that this was done so that a bottle might contain 
two fuU glasses of the beyerage. , This excuse is prétentions, merely. 
The bottle could haye been enlarged without change of form. It was 
said at , the bar that this.açt was a nj,istake on the part o^ the défend- 
ant. 'Tfcsis a charitable yiewoftbeact,biiit:is in fact erroneous. It 
was nota mistake. The act was deliberate and designed. Its pur- 
pose, clearly, was to adopt the tùitn of package previously adopted 
by the côtnplainant. Ot^jerwise, thè défendant, for the purpose de- 
claré«3 by it, would haye employedlike form of bottle for its other 
beyerages, with respect to whieh the complainant was Bot a com- 
petitor in trade, oi» woûld hiftve enlarged thé capacity of the bottle 
without ch^ging its fojiji, The'tolirt below found — and its ruling 
iiti that régira is i^ot bere coniplained of— that the défendant changea 
the earmarks upon its packages of root béer so as to approximate 
in niarked similarity the îabel of the complainant. AU this eviden ces 
design. And tbat such ly^p tli^ case flnds some support in the fact 
that the défendant, also inanùfâcturing ginger aie, advertised to deal- 
ers "Consumers' Spécial or Belfast Formula as Desired Crown Cork," 
"Round Bottom Belfast Style and Belfast Formula." If this signifies 
aiiything, it means that the défendant would furnisli ginger aie in the 
inconyeniently shaped bottle used by the Belfast manufacturers for 
their ginger aie, which bas a high réputation, and is known to the 
public by the ungainly shaped bottle which côntains it. It is clear 
that hère was deliberate. imitation of the complainant's form of 
package, and, as the court below found, deliberate imitation of the 
complainant's trade-mark and label upon it. The obyious purpose and 
the manifest resuit of this piracy were to enable retail dealers to palm 
off upon the public the goods of the défendant as the goods of the com- 
plainant. Ttat wrong could not be prevented by the partial restr'aint 
imposed by ^e court below. It was prcsen that the complainant's 
root beèr .^8,8 principally known to and recognized by consumers 
from the péculiar fortn of bottle. It was this distinguishing feature 
which caught the eye, and abided prominently in the memory. In- 
de^d, the court betow declared in its opinion that the changes made 
by the défendant jn its label tended to deceiye "when taken in connec- 
tion with tbe stape of the bottle," thus clearly recognizing the fact 
that the. form oftlie; bottle employed was an effectiye factor in the 
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déception practiced. Any restraint, therefore, that did not include 
the form of bottle, would be ineffective to stay the wrong. 

The court below, upon holding that the changed label of the défend- 
ant infringed the complainant's right, caused to be submitted for its 
approval another form of label, which it approved, and authorîzed the 
défendant to use upon bottles of the sarae form as those used by the 
complainant. We greatly doubt the propriety of such action. When 
an infringement has been found, it should be restrained. A court of 
equity does not sit as an arbiter to détermine in advance upon other 
and changed labels which the infringer may adopt to avoid the con- 
demnation of the court. Whether such changed forms do in fact 
infringe is matter of fact to be determined by the court in its usual 
course of procédure upon complaint lodged by the party damnifled. 
The duty of the court below was to détermine whether the labels com- 
plained of in the bill infringed the complainant's right. That duty 
was fully performed when the court had so determined. It is not 
called upon to décide whether a new label proposed for adoption 
would infringe. This is especially so hère, where the infringement 
was dëliberate and designed. In such case the court ought not to 
say how near the infringer may lawfully approximate tke label of 
the complainant, but should cast the burden upon the guilty party 
of deciding for himself how near he may with safety drive to the edge 
of the précipice, and whether it be not better for him to keep as far 
from it as possible. 

It was urged that a preliminary injunction is largely discretionary, 
and that that discrétion should not be controlled by us. The act 
creating this court provides for appeals from such orders or decrees 
for the very purpose of reviewing that discrétion and correcting error 
in its exercise. It is true that the restraint interposed was tempo- 
rary,— not determining the ultimate rights of the parties, but merely 
regulating their conduct until final hearing. It is also true that a 
preliminary injunction ought not to issue unless the right be clear, 
and the infringement be proven. We hâve spoken to this subject 
with no uncertain sound. Standard Elevator Co. v. Crâne Elevator 
Co.. 9 IJ. S. App. 55G, 6 G. C. A. 100, .56 Fed. 718; American Ceteal 
Co. V. Eli Pettijohn Cereal Co., 46 U. S. App. 188, 22 C. C. A. 23C, 76 
Fed. 372. Our ruling in the case at bar is well within the principle 
of those décisions; for hère the right is clear, the infringement 
proven, and but thinly disguised. It will be impossible to give com- 
pensation in damages; for, from the very nature of the case, it will 
be wholly impracticable to ascertain the extent to which the piracy 
upon the complainant's right has been or may be carried, or to what 
extent the product of the défendant has been or may be palmed off 
upon the public as the product of the complainant. Conn)lete relief 
can only be afforded by restraint of the infringement. Besides, the 
court below found nothing in the circumstances or situation of the 
parties to stay its hand. It issued its writ of injunction according to 
their rights as it determined them. It fell short in its judgment of 
the extent of those rights. The writ was clearly intended by the 
court to go to the full extent of the infringement, and was not con- 
trolled by other considérations. The défendant is not deprived of the 
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right *<* marldeïits root beeu, but,- a* îtà-petîlv must see t« ît-thât its 
product is lujjfiîdpessed in theélotkesofiakO'&iepJ We iiiay 'aptiy con- 
clbdel^ithltHe iHi$(iiy suggestion àt JudgiéiMcômbe iii Gfolsety Co. v. 
Sloan (a Gîi)i68:iFed. 539, 540, that, "luttât p«fiod ofi^tfeÈttoid quiet 
which wîliib6;setoured by a-îtempotrary infaifdtîon,'poàslbfydèfeiîdan 
may renôw- ihem Istrength isuffldently lo bè' abl& to gét lutthé¥ away 
from" — the complainant'g fotin jOf'bô'IJtlei-^'the iiext timë they try 
to strictly'difBèrentiate their own goodai"! Thé drdér or decree is 
reversed, a-nd ta© eàuse remandedy with dii^eôtîttûS to the circuit court 
to issue itsiiwrit of injunçtion pW'Suaiat'H-o thé prayèi?i and in the 
terms ,of tàebillf ' ''■■■'.■.r- :■■■■!■:■. -;■■,■>«: A' ■■• ■ "'■■''' 

KNjIQJBÎpiÉtiBOCKER TRUST GO; v. P,BNA€0OK MFO. CO. et at 

' "Défendant exécuted^a inprtgage ap, isecuhty forjCectain bonds, whlch 

wère Mténded for èàfè upofl fhè.màrket. "Wlien only a few of tlie bonds 

hiad" îlieeii- sold, plaifit'^fl^iNvli6 wa%' trustée, linder thé nibrt^^ made a 

loup tof défendant fç» a'bûut onei-lkalf ■ the îatoount of the 'tnortgage, and 

, tpolif jthç, bonds and.mp'rt^ese as îCollatai;al «wiwitcr. Upoh dôfault in the 

paj^ment pf interest the bonds '^hd mortgageiwere sqld at pjiblic auetion, 

' aid' ti^hased by the tnistée Or'mortgagee; Éetdi, that ; thé mortgagee 

was not a bona flde holder, In the sensé of being in a tïoèitioti to Insist 

, tjBon, theiahsolùte provision» of tlie mortgâge in reâpéûtito^forfelture, and 

,whlte|«ntltled to foreeloçe the mortgj^gè.foTflUie pùrpose of perfecting and 

reaHjziijg npon hls securitlpa, hlssecurity con^ld not extend beyond the 

àtitùai iridebtédhess, and the fotécloaùre would be for thp bençflt of both 

hlmêéîf and the bondhdlàers. ' '' ; > ": 

B. Same^GOSùiitiônal DEEri'TO SbccrS BoTDà-'-STATK StatittéI 1 

.XjEdçE Pub. St N. H. e. 15J9, I 1, provldlng that every eofavfeyance of 
lands made, for the p^pos^ of seçuring impaey, or the performance of any 
Other thlng'ln the contrition thereof statéd,."ls a mortgage, a conditional 
déëdina^e in thé stâtè'tff New- 'Hkmpshii'é to a trustée, as sécurity for 
bdmds td'be'îsiold upon the markét, by a lûanufaeturing corporation, is a 

B. 8AiiB;^Fff»i|B(Gr,osCRB— Statb La-ws. ; ' 

Proceédiflgs for the.foreclosure of a mortgage in the fédéral courts must 
proceed upon the ordinary Unes of f oréelpsure proceedings in the state 
where the mértgaged pirdpérty is situa téd.' 

L Same— GAiNcteLiATioN' oî' 'Bonds and MortgUge. 

Where mortgage bonds, and the mortgage Seçuring the saœe, are pledg- 
ed as collatéral sécurity for the notés of the mortgagor, and the collatéral 
is sold at publie auetion, upon default in the payment of the notes, and 
bid in by thé payée, who forecloses the mortgage, the bonds and mortgage 
and notés betome the fdundation of the foreelosure Judgriient, and must 
be surrendered for cancellatlon, though Judgment bé rendered only for 
the ampnflt, due upon Oie notes. ' " : 

O. E. Brânch, for cdmplainant. 

Btreeter,' Waiker & Sollis, for defendaiit Penacobk Mfg. Co. 

Henry P. HdlHs, ïor défendant Plumbers' Woodworking Co. 

ALDEIGH, District Judge. I ând, as a matter of fact, that the 
Penacook Manufacturing Company, oneof the défendants, and the 
mortgagor under whom the other défendant lï<£)^ld6 in' this case, is 
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in default for nonpayment of interest coupons on the mortgage 
bonds. I also flnd that the mortgage or conditional deed in suit 
was for the purpose oï securlng the payment of 50 $1,000 bonds 
therein mentioned; that the reason for execùting the mortgage or 
conditional deed was to raise money by selling thèse bonds in the 
markets or elsewhere, and it was a part of the arrangement that 
the mortgagee, who is this plaintiff, should become the trustée of 
the interests of ail parties under the mortgage, and those who might 
become the owners of bonds. The bonds were not sold to any con- 
sidérable extent, but the mortgagee loaned the mortgagor some- 
thing like $26,000, taking the mortgage and the bonds as collatéral 
security. The mortgagee, after default in payment of interest cou- 
pons upon the bonds, and properly for the purpose of taking the 
steps necessary to a foreclosure, requested thé bonds to be sold at 
public auction; and the same were sold, and bought by the mort- 
gagee. No money was actually paid by the mortgagee for the 
bonds, but it was intended to apply the auction purchase price on 
the notes which the mortgagee held against the mortgagor. I flnd 
the mortgagee acted in good faith in respect to the transaction of 
sale, but with full notice of ail the equities existing undei" the mort- 
gage, and therefore is not a bona fide holder, in the sensé of bèing 
in, a position to insist upon the absolute provisions in the mortgage 
in respect to forfeiture. 

After hearing, Edward iW. Houghton, of Stillriver, Mass., Howard 
E. Faulkner, of West Acton, Mass., and GertrUde H. DickinSon, of 
]^ewtonTille, Mass., who set thernselres up as bondholders, asked 
leave to intervene as parties. 

ALDEIOH, District Judge. The intervening bondholders are ad- 
mittedi as parties, to th« end that they may protect their inteïèst 
under the mortgage. Of course, the f ôreclôsufe mùst go upon 
the mortgage, and the default has référencé to the' boûds described 
therein. Under section 1 of chapter 13Ô of the Public Statutes 6f 
New B[ampshire, this deed and bond arrangeinent must be tréated 
as a mortgage, and the foreclosure proceedingstiiùst go upon the 
ordinary Unes of foreclosure proceeding:s in the New Hampshire 
State courts.: Although the mortgage was to secure f50,00O of 
bonds, as a matter offact the bonds under the niortgage were not 
sold, and are not outstianding, to any substantial èxtent. So fat* as 
it appears, ail the bonds, except those held by the parties who seek 
to intervene, are held by the plaintiff, the mortgagee. The hold- 
ing originally being as collatéral security is now by virtue of the 
sale. The sale was sufBciently within what was contemplated by 
the mortgage contract arrangement to be treated as valid for pur- 
poses of maintaining this suit; but the mortgagee, who was the 
trustée, and who now holds the bonds under the sale, took them 
with full notice of ail the equities, and has no standing beyond the 
amount represented by the actual indebtedness. Holding it as col- 
latéral security, and having taken the required steps to that end, 
the trustée may foreclose the mortgage for the purpose of perfect- 
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UL^.i^nd real^ing i^tgon his se<?î»rtty, fesut tbe eeçurity cannot extend 
bï^bpp jt^Ç aictuajii ifldebtedBesSi. Ttere) iwill be judgment of f ore- 
clfts^jr^slf^rj tUe plaintiff, whicb î f ojceeloBiBSBe Is for the benèflt of the 
activai, liiiiï^b teçinesp Irom mortgageej and for 

,t,|ie béîi^fltipf the iateirvepingvbftBdhoW 

^^j'pnjlje^jtte^ he is assistant clerk, 

^RÙjTO^f.ïj JfflPdgman is appoiptieè ctorosùissioner to asôeitain the 
afliount jactuàlly due from th« mortgftgor tô theitnortgageé'On the 
actual npte in^ebtedness for whjch the; mortgage and bôhds were 
cojlateral security. He willi also aseertain and report the ataount 
of coupon^ jdwe and unpaid at the date of the writThmàmount, 
however, if;n<^t to be includedin the judgment offoreclosure. He 
\yill also àsçprtain the number and amôumt of bonds held by the 
ipterveijiiig bpndhqldersj Thi^-should be done at once, on short 
notice, an4(tbp; parties wiU probably assent to appearing before the 
commissioner ihformally and; without^delay. After the commis- 
sjpner reports, the judgmeiît will be the usual conditional judg- 
ment in ij^ew Hampshire, unless parties point out that the prop- 
erty shpum.8[nd caQ, be iSold/undeiF the 'Sew Hampshire law, and the 
prpceeds âi,yided between the plaintiff and the other bondholders 
acçording tôtheir équitable rights. 

ï*he fpreelosure judgmept being based upon the bonds and the 
mortgage to secure the same, but, on equity grounds, being reduced 
to the amount of the notes and interest, the bonds and the mort- 
gage beld hy the plaintiff, together vith the notes, become the 
foiiflidiation jOf the foreclosure, jiidgmei^t^ and must be delivered to 
thé cierk tOi be canceled. Andt^Ws is for the reason that the plain- 
tiff, as trustée, takes the judgment of foréclosure as representing ail 
his indebtedness, and ail the right and interest which it has in the 
property mortgaged. The plaintiff's counSel, Mr. Branche ivill file a 
draft Recrée, drawn upon the linesof thèse suggestions; If it is 
the practice in New Hampshire for decreè to be entered before as- 
sessment of damages by a commissioner, judgment of foreclosure 
may bejéntered as of the day when the plaintiff shall elect to take 
it. If, under the practice, computationand assesBment of damages 
must àrstbe made, judgment may bè entered as: of the day when 
such aSse^sment is filed in the cîerk'ssjoffice. The équitable rela- 
tion which the bonds of the intervening (bondholders and that of the 
plaintiff's judgment sustaiq to the property 'and t<ï Jeach other will 
be detçrmined upon application and profteCiproceedings later. 
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HANCHETT v. BLAIR. 

(Circuit Court of Appeals, Mnth Circuit. February 5, 1900.) 

No. 546. 

1. Equitt Plbading — Dbnial for Wanï dp Knowledge ob Information. 

A déniai expre-ssly based on want of knowledge, information, or belief, 
altbough contaiued In a sworn answer, is not évidence in the case, and 
Its only effect is to require tbe complainant to make some proof on the 
point. 

2. JOKISDICTION DP FbDEKAL COURT— PrOOF OF CiTIZENSHIP. 

Proof that a complainant bas resided in the same place for 70 years, 
and that he bwns a résidence there, in whicb he maintains bis; business 
office, sufflciently establlshes his citizenship in the state in whicb such 
place is situated, for jurisdictional purposes, as against a déniai made 
only for want of knowledge, information, or belief. 
8. Samb — Présomption — Stockholder in Corporation. 

ïhe rule that the stockholders of a corporation will be eonclusively 
presumed to be citizens of tbe state in whicb it is incorporated, for the 
purpose of fixing tbe citizenship of tbe corporation for jurisdictional pur- 
poses in the fédéral courts, does not extend beyond sucb purpose, and 
there is no presumption that an individual who sues a corporation is a 
citizen of tbe same state, because he is a stockholder in such corpora- 
tion. 

4. Corporations — Mortgage to StockhoijDbr — Validitt. 

The fact that a person to whom a mortgage was executed by a corpo- 
ration was the principal stockholder in sucb corporation does not render 
the mortgage invalid, and it cannot be impeached or its foreclosure re- 
sisted on that ground by one who eontracted witb the corporation for 
the purehase of the mortgaged property years after its exécution, and 
wbile it was of record. 

5. Limitation — Right to Plead— Foreclosure of Mortgage. 

The défense of limitation is a Personal one, whicb may be pleaded by 
the debtor or waived; and, wben a corporation whicb bas given a mort- 
gage does not make such défense to a suit for foreclosure, it cannot be 
pleaded by one to whom the corporation bas eontracted to sell the prop- 
erty, but who bas not been vested witb eitber the full équitable title or 
possession under bis contract. 

6. Same— FEDERAL Courts— Following State Statuts. 

The fédéral courts will follow the statutes of limitation of tbe states, 
as raies of décision, in cases where they apply, and in such cases the law 
of the forum will govern. 

7. Samb— Nevada Statuts— Foreign Corporations. 

Under the statute of limitations of Nevada (Gen. St. Nev. § 3651), which 
excludes from the computation of the time within which an action must 
be brought the time the debtor shall be absent from the state, a foreign 
corporation cannot plead limitation as a bar to a suit to foreclose a 
mortgage on property situated in tbe state, executed to seeure an indebt- 
edness of the corporation, since, having been out of the state, the debt 
is not barred. 

8. Equitt — Lâches. 

Lâches which will bar a suit in equity dépends on the peculiar circum- 
stances of each case, and where the complainant's inaction does not ap- 
pear to bave worked injury to any one, and it is not shown that there 
was any occasion for more promptly asserting his rights, the défense 
will not prevail. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nevada. 

This case comes before this court upon an appeal by one of tbe défendants 
In the court below from a decree of foreclosure of a mortgage in favor of the 
100 F.— 62 
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complalnant (appellee hère). In the bill of complalnt the complainant, John I. 
Blalr, was alleged to be afiltiaen of thp :!rt8te, <»* New Jersey; the défendant 
Silver Peak. Mines, a CQrporatlon organized and existing under and by vlrtue 
of the laWs ofthë^tate' 6f Né* York; and the défendant L. J. Hauchett, a 
citizen of the state of Califomla. The mftterial facts and proceedings in the 
controversy are the following: The Silver Pealî Mines, a corporation, made, 
execnted.îand dellTered to John i:' Blair, appellee, on the Ist day of October, 
1879, a lliottgage on real èstate and minifig propeitles situated in the state of 
Nevada; and belonglng to sMd corporation, to secure the payment to said Blair 
of seten' boiMs oî said corporation issuedonthesame date, and àggrégating the 
som of $204,205.73, bearing interest at the rate of 10 per cent, per annum, and 
maturing at varions dates,^4-the4ast on October l.ilSSS. The bonds and mort- 
gage wfere «àecnted in the state of Is'ew York, the doïaicile of the said corpora- 
tion; âid 'the' lûo'rtgage was récorded in the office of the côuuty recorder of 
Esmeralda; coUnty, state of Nevada, oh the 19th day of May, 1880. l'ayments 
hâve beën taade ùpon thls Indébtedness amounting to $21i541.78; the; last 
crédit being $3,000, on thë 2lst day of Aprll, 1806. On July 21, 1897, Blalr 
brought suit in the circuit court of, the United States for the disitrict of Nevada 
to foreelose thé said mortgage. i Hanchett wasimade a party to the suit by the 
following aveiment: "Thatlthis' défendant L. 3. Hanchett bas, or claims to 
hâve, some Interest In or claln» upon the said premises, or some parti thereof, 
which clalm or Interest is uiiknown ito thls complainant, and which interest or 
elaim Is subséquent to, and snbject to the lien of , thls complainant's mortgage." 
The Silver Peak Mines confessed judgment on this bill, but the défendant 
Hanchett demurred to the complalnt on several grounds. The court oyerruled 
the demurrer. Blair /V. Silver Peak Mines (0. C.) 84 Fed.:,737. And on ^une 
6, 1898, Hanehett appeared aad answered in the case. This answer!; put lu 
Issue the cltizenship and résidence of the complainant,; Blalr, and d^niedthat 
the controversy was between oltlzens and résidents of difEèrent states. T^ie in- 
dëbtednesS) lexecution and delivery of the notes* and allégations of their-non- 
paymentji'were also put in Issne. ilt wasadwltted that Hanchett claimed au 
interest in the premises descrlbed In the mortgage, but denleâ t^h^t }ils Interest 
was subséquent to.or subjee1;,t9 the lien of,. said laortgage, .]^ this connection 
the. aoswiei^ alleged that theuçopiplfiinaht, Blpr, was thé <i>wnér of ail the 
capital stpck 0f the Silver Peak Mines, save,?, nominal num))er of shares there- 
of, standipgjiOijtbe names of hi*. sen'ants and, aigents f 6r .thé; purïK)se of per- 
uxitting thftm to be oflicers the^epi ; that the said Blair caused said corporation, 
SUyer! ;Pe|ifc; îMlnes, to be {Q|3jjed,j and i the .prc\perty descr^b^d in sàid, aljeged 
mortgage fo be conveyed to said eorpor'ailon, ^or convenlehpe In hanaimg said 
property; that the said,prqj^erj;y really helonjgftd to sai^ Blair at ail tlmes, 
and that: the, affftir,S;Of sa;jd,,'e6ïtioçatl6n ;5y;fe^^i àt, àli timeà; dftected by said 
Blair,; t^at on,brjabont, ,ahd|ÎR^;iprto, S^ptécilier, 7, 1,894, 8a,i4,iBlaîr malntalned 
and represehted to said défendant Hanchett that the s4^îd,'c,orppratjoh Vas the 
owner, unincumbered, in fee simple, of the minlng pro^rty, real and'iiersonal, 

descrlbed ln,.s^d/nao;^gagéi;;'ahd tMt, Mylhk ,iiBoh' à^^^ 

danchètï m'Mé àjp éhterëd'ihtoa sàfd'coi^oration oii the 7th 

day of Sèp:t#.bér,:"1894, (or ffié; sàlfe to' H^ii'çhett '6f sâîd mihlhg'prciperty. 
This cohtïact,',pr,c>fidèd that the; said âànchett'fehoiild'Jiàve posséssloh of the 
sa,icl propçrty'pii èr bWore tilé ik day of Oéiîo'beft' l894, ahd to Hav6 ftlll eon- 
trol; thereof, t^til the SÏSt day. çt December.'.ïëép, -wltifi Uéense to expïo'té and 
woi-k said Mining property tor thé dévélopiâent'tlieréot; the proceeds detlved 
from minerais extracted In such work to be divided betweën the parties in 
certain proportions. It furthep prpvided that at any time prier to Décembeï 
3Ï, 1895, tli^éttld'Ëfanchett nilght éïéct to pûlrchase allât said property at and 
foir thé suitt bï'' $800,000, In iiiknfier thétëln'inentioned; and afterwatdà, on 
Novémbër l2;'|$95,''thls optibii"to piùrchase was extended by the said cdi^pora- 
tloh to sàid •Mnchett until 'Aïlgust 12, l896.'""SDhé answeï then alleged that 
prier to AuguS't 12, 1896, the said Hanchett did exercise said option, aûd notifled 
said corporation t|i€çeof, and.ofÇ^red to pay the fuU amount of the purcjiase 
price therefot, «poh the exécùtiôii bj^'sàid fcôrpotatlori of good and sùflftclent 
conveyances of said property to Hanchett, and that said corporation failed and 
refused, and ever since has failed land refused, .so; tpi.do,, It furthçr, aHeged 
that a suit in eqitf^ between said corporation and, said Hanchett was then 
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pending and undeteritilned in sald circuit court, wherein Hanehett had flled 
and was prosecuting a cross bill to obtain spécifie performance of the said 
con tracts; tbat after the filing of said cross bill the sald Blalr commenced the 
suit in whîch tbeanswer was filed, for the purpose of devesting the said 
corporation of the légal tltle to said propert.y, and of preventing the défendant 
Hanehett: from securlng spécifie performance of said contract. For a further 
and sépara te défense, the answer alleged the complainant's (Blair's) alleged 
cause of action was barred by time ^nd lâches, and in support of this alléga- 
tion speciflcaUy relied upon the statutes of the state of Nevada, where the 
property is sltuated, and of the state of New Yorli, where the bonds and mort- 
gage Bûed upon were executed. A gênerai replicatlon to this answer was flled 
by the complalnant, and the cause was thereaf ter set for trial on November 
21, 1898. The défendant Hanehett was not represented at the trial (it Is 
clalmed, by reason of a misimderstanding), and the case was submltted upon 
the pleadings and testimony previously talien by déposition. Judgment and 
deeree of foreclosùre were entered in favor of the complalnant, Blalr, for the 
sum of $573,978.71, principal and interest found to be then due upon sald 
bonds and mortgage. Thereafter, on December 5, 1898, the défendant Hanehett 
filed à petitioci for rehearing. The pétition was argued before the court, and 
a rehearing denied, whereupon the présent appeal was talien. 

P. Reddy, J. C. Campbell, W. H. Metson, and George W. Mer- 
rill, for appellant. 

Éush Taggart, Frank E. Murphy, and M. A. Murphy, for appel- 
lee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The assignments of error are 17 in number, 10 of which relate 
to the jurisdiction of the circuit court; 3 to the bar of the statute 
of limitations, and the lâches of the complalnant in asserting his 
claim; 2 to the right of complalnant to maintain foreclosùre pro- 
ceedings against a corporation in which he owned or controlled 
ail the capital stock; 1 to the sufficiency of the proofs to establish 
the exécution, deliverj-, and nonpayment of the bonds and mort- 
gage upon which the action is founded; and 1 to the équitable 
right of the défendant to a deeree in his favor upon the merits, 

The question of jurisdiction is raised by the appellant upon the 
ground that the diverse citizenship of the complalnant, Blair, and 
the défendant corporation was not proven; and he contends that, 
as there was no other ground than that of diverse citizenship on 
which to base the jurisdiction of the circuit court, the court erred 
in holding that it had jurisdiction of the suit. It is alleged in 
the amended bill of complaint "that the complalnant, John I. Blair, 
is now, and during ail the time and times hereinafter mentioned 
was, and is, a résident and citizen of Blairstown, New Jersey, and 
not a citizen or résident of the state of Nevada; that the défend- 
ant Silver Peak Mines, a corporation, is now, and during ail the 
time and times hereinafter mentioned was, and is, a corporation 
duly organized and existing under and by virtue of the laws of 
the state of New York, having its principal place of business at 
No. 11 Pine street, city, county, and state of New York, and own- 
ing property and doing business at Silver Peak, Esmeralda county, 
state of Nevada, under its corporate name, Silver Peak Minesj that 
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Li J. Hanchett îs a citizen and resident of tlie city of Saerâmento, 
•tate 6f California." ïhe défendant Hanchett , did flot raise an 
ijiÉùé a» to tlie jurisdictipn of the court by a plça jù abatèment, 
b^ît: iniiis auswer he admits tîiecitizenship of thè défendant cor- 
poration and himself to be as alîeged in the complainty and, as to 
the èOmplainant, allèges "that le hàs no knowledge, information, 
or belîef àufficient to enable' h!iiiï: to answer the allégation of said 
amended bilj, • ♦ * and» jti^ïrig bis déniai tipontbat ground, 
denieei that the complainantataDyof said times waa, or now is, 
a résident or citizen of BlairstoWn, N. J., or a citizen of New Jersey 
at ail." It was conteûded iù the court below by the défendant 
Hanc^ël^'that, inasmùch as tj*^ cçhiplainant did not'waive an ah- 
swer Hiider oath, and Hancieïii. having answered under oath that 
complainant was not a citizeû of the state of New Jersey, the com- 
plaînant must, under equity rule 41, produce two witnesses, or 
oiië Witness and very strong cîrîçjumstances, corroborating him, in 
order to overthrow the allégation in defendant's answer. But this 
rulé;' as was said by the triai jUdge, can only be'inVoked where 
there is a direct, positive, and unequivocal déniai in the answer, 
and bas no application to à déniai made without aiiy knowledge, 
information, or belief as to the facts. The only effect of such à 
déniai is to compel the complaipa^t to raake proof upofl; the point. 
In Ehitilh V. Coursault, 5 Cranch, 0. C. 349, Fed. Cas. No. 4,206, it 
wa.^ helfj that the ansyi^fr of a défendant in chancery, who bas no 
péraonal knowledge bf the facts he states, and whose conscience 
cannot be affected thereby, is not évidence in the cause, although 
résporisîVé to the all^galious of the bill. The only efffi/t .of such 
an answer is to presébt an issue, and put the plaintiff to the proof 
of hls allégations. lu the présent case the défendant, iioes not pré- 
tend to bave any Personal kiiowledp;e as to the résidence and citi- 
zenship Of the complainant, but distinctly avers ttiat he has no 
knowledge, information, or belief upon the subjeci:. After such 
an averihent, bis déniai that the complainant is a citizen or rési- 
dent of 'the Étate of New Jersey amountsto nothing as évidence, 
and is an nnhecessary déniai tO place in issue the allégation of 
the bill. "ibis form of raising an issue is bolTowed from code 
pleading, and properly has no place in équity practice. The fact 
that the défendant bas no knowlcdp^e, information, or belief con- 
cerning the matter alleged in the bill of complaiiit siraply requires 
that the défendant shall say so in bis answer, and that is suffl- 
cient to compel the complainant to fnrnish proof in support of the 
allégation. In Browii v, Piérce, 7 Wall. 206, 19 L. Ed. 134, the 
bill of complaint alleged tille to and possession pf certain lands 
in Nebraska, Which the complainant hadconveyed to the défend- 
ant Piercè While under diiress; that Morton, one of the défendants, 
claimed an 'ititerest in the prettiîH^s by virtue of a judgment lien; 
and that Weston, another défendant, made some claîm. The prayer 
of the bill Was that the deed to Herce be declaréd void, and that 
Fierce be dteerèed to reconvey, and for gênerai relief. The bill 
was takeù pfo confesse as to aH' the défendants except Morton, 
who ànsWéred, stating that be had uo knowledge or information 
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about the facts alleged in the bill, but stated that he was a judg- 
ment créditer of the grantee, Pierce, and that his judgraent was 
a lien upon the land in controversy. The question raised in that 
case was not whether the defendant's déniai of knowledge or in- 
formation could be considered as évidence in his favor, but whether 
it did not in fact admit the allégations of the bill of complaint. 
The court said: 

"Authorlties are not wanting to the effect that ail matters well alleged In 
the bill of complaint, which the auswer neither dénies nor avoids, are admitted; 
but the better opinion is the other way, as the sixty-first rule adopted by this 
court provides that, if no exception thereto shall be flled within the period 
therein prescribed, the answer shall be deemed and taken to be sufHeient. 
Material allégations in the bill of complaint ought to be answered and admitted, 
or denied, if the facts are within the knowledge of the respondent; and, if 
not, he ought to state what his belief is upon the subject, if he has any, and 
if he has none, and cannot form any, he ought to say so, and call on the com- 
plainant for proof of the alleged facts, or waive that branch of the controversy; 
but the clear weight of authority is that a mère statement by the respondent 
in his answer, as in this case, that he has no knowledge that the fact is as 
stated, without any answer as to his belief concerning it, is not such an admis- 
sion as is to be received as full évidence of the fact. Such an answer does not 
make it neeessary for the complainant to introduce more than one witness to 
overcome the défense, and the well-known omissions and defects of such an 
answer may hâve some tendency to prove the allégations of the bill of com- 
plaint, but they are not such an admission of the same as will constitute a 
sufflcient foundation for a decree upon the merits." 

Under the doctrine of that case the question in the présent case 
is how far the omission of the answer to make a spécifie déniai as 
to the citizenship of the complainant may be taken as tending 
to prove the allégations of the bill of complaint. Perhaps on a 
question of jurisdiction such an omission ought not to hâve very 
great weight, since it is always incumbent upon a United States 
court to be satisûed that its jurisdiction has been rightfully in- 
voked. But certainly any proof that establishes the fact should 
be sufflcient. Examining the testimony in the case at bar in this 
regard, it is found that at the time of the bringing of the suit, 
and for a period of 70 years prior thereto, complainant was, and 
had been, a résident of Blairstown, in the state of New Jersey; 
that he owned property there and transacted business there; that 
the house in which he resided was used by hlm as a business office 
and as a dwelling. The suprême court of the United States, in 
Anderson v. Watt, 138 U. S. 695, 11 Sup. Ct. 449, 33 L. Ed. 1078, 
has declared that two things are required to constitute citizen- 
ship of a state, in relation to the judiciary act: "B'irst, résidence 
within such state; and, second, an intention that such résidence 
shall be permanent." Has not the complainant complied with thèse 
requirements? Is not a continuons résidence of 70 years in one 
place, and the maintaining of one's business office in connection 
with that résidence, the best possible évidence of such résidence, 
and intention that it shall be permanent? "There may be évidence 
arising from circumstances stronger than the testimony of any 
single witness." Clarke's Ex'rs v. Van Eiemsdyk, 9 Cranch, 158, 
160, 3 L. Ed. 690. The only act wanting to constitute undeniable 
citizenship, from every standpoint, is* the exercise of the right of 



822 ' 100 FEDEfeÀi kisPOUTEIR. 

suttfidgë. ' That tte conjplainat't ^k^M éhtitléd' te exercise tWs rigM, 
c?iii|iot.ljé'gaînsàid. The evidëiè'é' is silënt âé'to Ws act iii this 
reètodi bïi^ is saidin ëheltcM^v^ Tiffln, 6 How. 163, 186, 12 L, 
Eff. $9^^ **àCqilii*iiig a right of 8titfr'à'ge,'àccomî)ànied by acts which 
show \ a' permaïïétit location, uiiëxplâmëd, may He sufficifeht." 

It "would àppëar from the foi*egoiûg' that tïite citizenship of the 
complainant, as alleged in the bill of cpmplaint, was suiflciently 
established'by thé proofs. But the àppellant fiirther attacks the al- 
légation of diyqrse citizenship i^pon the grourid thaf the eridence 
disclosed theJact that the conapJâinant is a stbckholder of the de- 
fendant corporation, and must therefore be presumed to be a citizen 
of the same state as thé corporation. It is claimed that authority 
for this dodiribiè is found in the casç of Railroad Co. v. Letson, 2 How. 
497, il;L. Ed. 353; in JBaiiroad, Co: v-. Wheeler, 1 Black, 28,6, 296, 
17 lii Ed. 130;' and in Shaw t. Mining Go., 145 U. S. 444, 451, 12 Sup. 
Ci 935, 36 li. Ed. 768. The question under considération in those 
casés was not the citizepship of individuâls, but the status of a cor- 
poratibn under the constitution.andlawsof the United States re- 
lating to jumsdiction of circuit courts over oontroversies between 
cîtizéné of différent states, It was 'ôonceded that: a corporation was 
npt a citizen, but courts had iii Ç6r,tja,in casés recognized the real 
persons who composed the corpprattion, and hence, for the purpose 
of jurisdiction, the suprême court would çonsider a corporation 
créàted by tjie laws of a state as an organizatidit similaf to a part- 
nérsliip conïposed of ilidlvidùalé liaVing citîzéntehip; and thus it fol- 
low^eiJ'tliat if ail the jneiûbers of a corporation were citizens of one 
state, Jjîd the party on the other side was à citizen of a différent 
state, ïÉ^ court had jùriàdiction. But another difficulty arose. There 
were inâjiy cases of large corporations, where the menibers or stock- 
holders were citizens of différent states, and sdmetimes of foreign 
coùntoes; and in such cases, the légal eritity of the corporation 
not bëiné recognized, the éuit was necessarilj between the individual 
membérs of such côrpdi*ation âiïd the opposing party. With the 
rapidly growing number of corporations, however, and the increas- 
ing volume of business trahsacted by means of corporate associa- 
tion, with interests extënding, not only through many states, but 
over the entire world, ànd the holdings of stock ilaturally scattered, 
it became apparent that the effort to bring individjlal members, 
either personally or by représentation, into the courts, would resuit 
in the niost cumbersome and tedious litigation, with unnecessary 
annoyance to the stockholders, ànd in some instances accomplish the 
final defeat pf the jurisdiction of the court, when based upon the lack 
of diverse citizenship between some of the members of the corpora- 
tion on one side and parties on the other side of the controversy. 
To meet this difSculty the suprême court deterniined that, "where 
a corporation is created by the laws of a state, the légal presump- 
tion is that its inembers are citiïens of the state in which alone the 
corporate bpdy bas a légal existence." It was further determined 
"that a suit by or against a corporation in its corporate name must 
be presumed to be a suit by or against citizens of the state which 
created the corporate body, and that no avermeiit 6r évidence to 
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the contrary is admissible for the purpose of witMrawing the suit 
from the jurisdiction of a court of the United States." Eailroad Co. 
V. Wheeler, supra. Thèse presumptions preserved the jurisdiction 
of the United States courts over corporations in accordance with 
the évident spirit and purpose of the constitution, but such presump- 
tions had no relation to the citizenship of individuals as parties to 
a controTersy in their own right, and it would manifestly be an un- 
authorized extension of their scope and effect to so construe the dé- 
cisions of the suprême court. It follows that there is no légal pre- 
sumption that the individual complainant who is also a stockholder 
of the défendant corporation is a citizen of the same state as the 
corporation. 

The proofs of the validity of the mortgage, and the indebtedness 
of the corporation thereunder to the complainant, are denied by 
the appellant; and he not only claims that complainant is estopped, 
because of his ownership of the majority of the stock of said cor- 
poration, and by reason of certain alleged conduct and représenta- 
tions, from enforcing the mortgage against appellant, but charges 
that complainant and the ofScers of said corporation are in collu- 
sion in the prosecution of this suit, in fraud of appellant's rights. 
There does not appearto hâve been any fraud in the exécution of 
the mortgage. It is in the usual form, properly executed and cer- 
tifled, and duly recorded. The indebtedness acknowledged therein 
has nev^r been denied or repudiated by the corporation, and it is 
not shown that the mortgage debt has ever been paid. The com- 
plainant was not a stockholder of record at the time of the exécu- 
tion of the mortgage to him by the défendant corporation, and was 
apparently entitled to loan money to, and receive security from, said 
corporation. Appellant, however, contends that complainant was 
in reality the équitable owner of ail the stock of said corporation 
from thetime of its incorporation. Were this the fact, that of itself 
wonld not estop him from ehtering irito the indenture of mortgage 
with the corporation, and prôcéeding to its foreclosure if necessary. 
This is a matter of common occurrence, and the décisions are many 
in, support of such practice. Thus, in Oil Oo. v. Marbury, 91 U. S. 
587, 589, 23 L. E)î, 33p, it is said: 

"One of the objecta of creatlng a corporatloiji by law is to enable It to make 
contracta, and thèse contracta may be made wlûi its stockholdera as well as 
wftti others. In some classes ' of corporations, as in mutual insurance com- 
panies, the main object of the act of incorporation is to enable the Company to 
make contracta, with its stockholdera. • • * It is very true that as a 
stockholder, in making a contract of any klnd with the corporation of which 
he is a member, is in some sensé dealing with a créature of which he is a 
part, and bolds a coinnlion interest with the other stockholders, who, with him, 
constitute the whole of that artiflelal entity, he Is properly held to a larger 
measuTe of candor and good faith tlian If he were not a Stockholder. * • * 
If he should be a sole dlrector, or one of a smaUer number vested with certain 
powers, this obligation would be still strohger, and hls acts subject to more 
severe scnitiny, and their validity determined by more rigid prineiples of 
morality and freedom from motives of selfishness. Ali this falls far short, 
however, of holding that no such contract can be made which will be valld, 
and we entertain no doubt that the défendant in this case could make a loan 
of money to the company." 
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•iAnd in Dewiiig v. Perdicapegf, 96 U. S. 193, 24 LsùM. 654, it is 
heîd îtlîaty^here a cause of aètioh àffects a stockholdfer of a coipora- 
tîMi Speciallyy lie has the same iight to sue pro interesse suo as any 
one ëlse.' : 

In Hèliderson v. Eailroad Go., 17 Tex. 560, the rigM of a stock- 
holdér t6 maintain a suit agaiaist the corporation was in issue. It 
was tiiei^e stated that: ^- 

"A mbiûber of a corporation, who is a creditor, bas the samfe riglit of action 
as any otlier créditer, and may evea attach tiie property of the company, 
thôughiïie may be personally liable by statute to satisfy other judgments 
againstf It Peirce v. Partridge, 3 Metç. (Mass.) 44. The inîJividual members 
of thé corporation are deemed straa'gers to tlie artiflcial body created by tlie 
act of incorporation, and may malntain their rights of action against the com- 
pany, ofwhatever nature, in tbe same manner as those -who are not members." 

Sec, also, the early case of "Waring v. Catawba Co., 2 Bay, 109. 

Applying this rule to particular actions, we flnd the suprême court 
of Illinois holding that "a mortgage by a solvent corporation to oné 
of its offlcers and stockholders to secure a loan made by him is not 
invalid on account of the relation between the parties." Bank v. 
Kchott, 135 111. 655, 26 N. E. 640; Beach y. Miller, 130 111. 162, 22 N. 
E. 464; Roseboom v.' Whittaker, 132 Dl. 81, 23 N. E, 339. 

The complainant, then, had the right tO Idan money to the défend- 
ant corporation, and receive a mortgage in returh. While he bas 
occupied the position of principal shareholder in the (Corporation for 
many years, he has net acted as an oflicer or director; and there is 
nothing in the testimony or évidence tO' show that his influence has 
been exerted fraudulently or illegally in connection with said mort- 
gage indebtedness, or that Mé own acts in relation thereto hâve been 
other than open and bona flde. The mortgage was executed years 
prier to the contract with appellant, and was a màtter of record at 
the time appellant entéred jnto the said contract. It is difficult to 
perceive how appellant's rîghtS in the ptoperty, if any he has, can bé 
affected by a proceedîng to coUect an indebtedness which existed as 
a lien upon the property prior to, ànd at the time of, the making of 
the contract under ^hich appellant claims. 

The next question for considération arises under the assignments 
of error relating to the barring of certaiti of cotiiplaînant's ri2;hts 
by time and lâches. Appellant cOntends that thé tadrtgage to com- 
plainant is extinguished by lapsie ôf timé, as wéll,, under the laws 
of the State of New York, wheré the same was made, as under the 
Ikws of the State of Nevada, aiîd under the gênerai rules of equity; 
that the bonds secured by the mortgage maturédînore than 14 years 
before, com^lainant's suitwfts c^mnienced, ahfi the suit is therefore 
barred by the statute of limitations both of New Iforfe and Nevada; 
also, that the clâim ôf complainaot is staleaiid barred by lâches, 
indepeûdent, of the question ofsftftijtôry limitation. 

Considering this cpntehtîqn first'iinder the generïil rule that the 
right to plead the statute of limitations is a periSonal privilège, of 
which the debtor may or may not avail himself, the question arisefe 
whether the défendant Hanchett (appellant) was enf itled to make 
such a plea, if it should be proven that the défense of limitation Was 
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a proper one in the case in controversy. The law does not pronoQnce 
auy debt extinguished merely by virtue of the lapse of the statutory 
pei'iod. The debt continues, and may be coUected, uniess the de- 
tense of the statute of limitation be interposed by the debtor. No 
other person can plead it for him, and he may avail himself of the 
privilège, or not, as he pleases. Allen v. Smith, 129 U. S. 465, 470, 
y Sup. et. 338, 32 L. Ed. 732; Emorv v. Keighan, 94 111. 543; Fish 
V. Farwell, 160 111. 236, 43 N. E. 367; Danton v. McCook, 93 lowa, 
258, 61 N. W. 977; Kennedy v. Powell, 34 Kan. 23, 7 Pac. 606; 
Waterman v. Manufacturing Co., 14 E. I. 43. 
As was said in Bank v. Kimble, 76 Ind. 195: 

"The mère faet that a claim is old is no reason why it should not be paid. 
The law allows a man to be honest, and to pay an honest debt, however stale 
and ancient it may be. He may interpose the statute of limitations, but he may 
waive it, also. The law does not compel him to resort to this défense, nor can 
others insist upon it for him." 

And, to the same effect, see Ewell v. Daggs, 108 U. S. 143, 2 Sun. 
et. 408, 27 L. Ed. 682; Chafee v. Blatchford, 6 Mackey, 459. 

There is no évidence before the court to warrant the assumption 
that the défendant corporation did not consider the mortgage debt 
an honest debt. On the contrary, when the action of f oreclosure 
was commenced, it acknowledged the iudebtedness in the most con- 
clusive manner, — by confessing judgment. 

It is true that this privilège of pleading the statute of limitations 
has sometimes been extended to a party succeeding directly to the 
rights of the debtor, — as, for instance, a party who becomes a sub- 
séquent owner of the title or of the entire equity of rédemption, 
or who is found in possession of the mortgaged property. Sanger 
V. Nightingaje, 122 U. S. 176, 184, 7 Sup. Ct. 1109, 30 L. Ed. 110^. 
And the défendant Hanchett claims that with respect to property 
placed by the debtor beyond his control, or subjected by him to 
liens, the debtor has no longer such personal privilège; that by rea- 
son of certain work done under the contract between himself and 
the corporation, and by reason of his élection to purchase the prop 
erty, his right was no longer a mère option to purchase, but a vested, 
équitable title to the property; and that, while the corporation held 
the légal title, it held it simply as trustée for Hanchett, its vendee. 
It is shown that Hanchett made certain improvements upon the 
property, worked the mines for a period of time, and remitted the 
sum of |3,000 from the proceeds of such work. But it also appears 
that he failed to make the payments on the purchase price agreed 
upon in the contract, and asked and obtained an extensioi} of six 
months' time, — to August 12, 1896. It is stated in the answer of 
Hanchett that "prior to the 12th day of August, 1896, this défend- 
ant exercised his said option [to purchase], and did elect to pur- 
chase ail of said property from said corporation, in accordance with 
the terms of said contracts, and did notify said corporation thereof ; 
that this défendant was then and there ready and willing and ofEered 
to pay to said corporation the full amount of the purchase price 
therefor, upon the exécution by said corporation of good and suffi- 
cient conveyances conveying to this défendant, and granting to him, 
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good'îffindîSllfflcient titles tô aH of said property, free and clear of 
ail iïKialflbràlices; that said ccïrpbration failèd aûd refused, and bas 
evter since- fàiïéd and refused, so to do." Thèse statements are net 
sabstatt'tiàted by any proofèv Letters ^ere introduced whicli had 
paâsëd ïietWeen the défendant Hanchett and -the corporation, but 
nonte of a later date than Junê 25, 1896. Thêïe is some testimony 
by ïhe secretary of the company that the cottipàny was willing to 
exterid this contf'act with HànChett to Januarj»-; 1897; but no writ- 
ing^'ls in evidéiice, <Jr olher testiinony, to shbW that such extension 
was evei* agreed upon by both 'parties. Nor is there any testimony 
in support of the défendant Hanchett'S contèiition that he offered 
to complète his purchase of the property under the terms of the con- 
tract, and that the company refused to àccépt sueh offer. Under 
thèse çirtumstàîices, Hanchetfs fîghtsof succession to the debtor 
cannot bè sàid to be establisheâ, as he is nçt, shown to be the sub- 
séquent owner of the title, or of the equity of rédemption; and by 
his own'ëdmissién in a lettér to^the secretary' of the défendant cor- 
poration *dflted January 2, 1896,'îhë was not in ftiU possession of the 
moFtgagèdprdperty. But, eVfen were his interiest iii the mortgaged 
properly stlCh that he Might atail him«elf of the plea of the statute, 
he wotild 'flrSt be obliged to show that the stiit was bârred as be- 
tweeri the mbrtgagor and aortgagee; The statutes of limitation of 
actions, as enacted by the tegiâiatures of the différent states, are 
steadfàstly* followed by th© cèUTts of the Uhitéd States ais rules of 
decidôn iû caeeia wheré they'applv. Bausérinan v. Bluntj 147 TJ. S. 
647, 13 Sûp; Ot. 466, 37 U. Edi 3i6; Campbell t. City of Haverhill, 
155 U. SJ'610, 15 Sup. et.' 317, 39 L. Ed. 240. Andthe rule is well 
settlfed thaït 'the laws of ^tiie forUm govern the plea of the statute 
of limitaiioiis:Uiidérw'obdiV: Patrick, 36 G. G. A. 330,. 94 Fed. 468, 
471; Gfltapbell V. Oity Of fiaVefMll, 155 tr. S.-ÔlOj 618, 15 Sup. Ct. 
217, 39 L. Eid. 240. In thë présent inqiliryj therefore, we must ex- 
amine thëlaw of the State ôf'iNevada: The act «f March 2, 1877 
(St. Nev. ig77', p. 114; Gën.'St. |§ 3644, 3645), amendatory of the 
act deflning the time of ' éommencihg civil actions, approved Novem- 
ber 21; 18,61, prdvides as foUoWS: 

"Section 1. Actions other than thbse lor the recbvéry oî real property, can 
only be commenoed as foUows: Wlthin six years; • * * An action upon 
a contract,. obUgatlpn, or liabillty,;fpllnd^d,:Upo^ an instrument in writing, ex- 
cept those; iflej:|tiojiftd In the pj;ec^d}ng, section [action upon ajuâgment]. * * * 

"Sec. 2. l'hè' tîiae m section one or tliis act sKall be deeniëd to date from 
the last trâïîàëction, or tlie ïafet item chargea, ot Ia«t crédit giVen." 

And in ; section 21 of tb^ original act (ï^ovember 21, 1861), as 
amended by tHe act of Marçh S,:1867 (Gen. Si îfev. § 3651), it is 

provideai ;,.,.'■'.., ,. ' , ^;;,.,1 .,, , 

"If, when the cause of action shall accrue agaipst a persofli^ he Ije out of the 
State, the action may be conirnèncëa ïylthin thë time herefij' Jlhiited after his 
rèturh to'tUè'sliafè; and If aftèr the, caiisé of adtlon shàll hâve àccnied he 
dëpart the staïë; the time of his absence shall not be part of the tlme preserlbed 
for the cc(jflnjenpçtçi6nt of tlie action." 

Thèse istatates hâve been coiistrued by thé state courts- of Nevada 
to embrace équitable as wéll as légal actions. White v. Sheldon, 
4 Nev. 280. And section 21 bas been held to apply to foreign cor- 
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porations as well as indmcjuals absent from the state; to contracts 
made out of the state to be perf ormed within it, a8 well as to con- 
tracts made within this state. Sutro Tunnel Co. v. Segregated 
Beleher Min. Co., 19 Nev. 121, 126, 7 Pac. 271; Robinson v. Min- 
ing Co,, 5 Nev. 44, 75. Under the above statutes, can the fore- 
closure proceedings in controversy be deemed to be barred by the 
statute of limitations? Under sections 1 and 2, the calculation 
of time should begin with the date of the last crédit given, which 
was in 1896, and appears to hâve been on April 21st. The com- 
plaint was flled July 21, 1897,— plainly, within the statutory pe- 
riod. By the laws of New York, also (the state wherein the bonds 
and mortgage sued upon were made, executed, and delivered), "a 
part payment of principal or interest takes the case entirely out 
of the statute of limitations." And if the amounts shown to hâve 
been received by the complainant, Blair, from the défendant cor- 
poration cannot be considered as crédits on the mortgage debt, 
section 21, quoted above, will remove the bar of the statute from 
the défendant corporation, by reason of its absence from the state. 
"A foreign corporation cannot plead the statute of limitations, in- 
asmuch as it has been 'out of the state.' " Larson v. Aultman & 
Taylor Co., 86 Wis. 281, 286, 56 N. W. 915; Tioga R. Co. v. Bloss- 
burg & C. R. Co., 30 Wall. 137, 143, 22 L. Ed. 331; State v. Central 
l'ac. R. Co., 10 Nev. 47, 8». 

The gênerai reasoning upon the question of limitations may be 
said to apply to the défense of staleness of complainant's cause of 
action, — not with regard to the period of time elapsing, but to the 
équitable considérations involved. It has been repeatedly stated 
by the fédéral authorities that: 

"Lâches does not, like limitation, grow out of the mère passage of time. It 
is fqunded upon the inequity of permltting the claim to be enforced,— an in- 
equlty founded upon some change in the condition or relations of the property 
or parties." Galliher t. Cadweli, 145 U. S. 368, 12 Sup. Ot. 873, 36 L. Ed. 738. 
"The length of time during which a party neglects the assertion of his rights, 
which must pass inorder to show lâches, varies with the peculiar circumstances 
of each case; and is not, like the matter of limitations, subject to an arbitrary 
rule. It is an équitable défense, controUed by équitable considérations; and 
the lapse of time must be so great, and the relations of the défendant to thèse 
rights such, that it would be inéquitable to permit the plaintifC now to assert 
them." Alsop v. Riker,' 155 U. S. 401, 15 Sup. Ct. 107, 39 h. Ed. 223. 

This inequity has been often held to arise from changed value 
of property during the time elapsing from the date of the transac- 
tions which are the subject of the suit, or from the changed re- 
lations of the parties to the property, — as when a sale has taken 
place, and new rights hâve arisen. Hubbard v. Trust Co., 30 C. 
C. A. 520, 528, 87 Fed. 51; Bartlett v. Ambrose, 24 C. C. A. 397, 
399, 78 Ped. 839. The présent case is not one of the class where 
the value of the property has risen greatly, or even perceptibly, 
while the complainant remained in repose; nor is it one where 
new rights haA^e arisen, as it has not been proven that a sale has 
taken place to the défendant Hanchett. Each case of lâches dé- 
pends upon its own circumstances, and in the case at bar the com- 
plainant's inaction does not appear to hâve worked injury to any- 
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one:; bot is it shown that there wasany occasion foi* mbte promptiy 
aesa-titig h|s rights. 

Witb regard to the assignmeiit of error relating to the équita- 
ble rigbt ofthë 'défendant Hancllett to a decree in his favor upon 
the pleadings and proof, it is only neeessary to say thât, from tlie 
évidence before the court, it is clear that, whatever interest or 
claim Hanehett may hâve in or tO thé property of tbe Silver Peak 
Mines, it is subséquent and subjèct to the lien bf complainant's 
mortgage. The decree of the circuit court is afflriûëd. 



UNITED STATES v. CITY OF MILWAUKBB et al, 

(Circuit Court, E. D. Wisconsin. February 1, 18&3.) 

Taxation— Exemption— TiTLE in United States. 

S6 long as tlie United States retalns the légal title to property U bas 
sold to secure the payment of the purehase money, and any part of the 
sa,me î remains unpaid, the property Is not subject to taxation by the 
st^t^Jiand this rule is not affected by the fact that meantime the gov- 
ernmeilt retains the use of the property, and pays rent therefor to the 
pùi'éMsér. 

In Equity. Suit to enjoin the collection of taxes. 

Elihu Colman and Wells, Brigham & Upham, for the United States. 
Conrad Krez, for défendants. 

JENKINS, Circuit Judge. In the case of the United States of 
America: âgainst the city of Milwaukee and its treasurer and the 
county of Milwaukee and its treasurer, a bill is filed to enjoin the col- 
lection of certain city and county taxes levied upon the premises upon 
which the présent building occupied by the fédéral offices is located, 
upon the ground that the premises, being the property of the United 
States, are exempt from taxation. In 1891 the congress authorized 
the secretàry of the treasury to sell the présent building and site in 
the city of Milwaukee at public or private sale, subject to the right of 
the United States government to occupy the same at a reasonable 
rental, not exceeding 6 per cent, upon the sum for which. the same is 
sold, until the completion of the new building. It appeared and was 
coneeded at the argument that in pursuance of that authority the 
secretàry of the treasury entered into an agreement with Thomas L. 
Gates, by which, in considération of the sum of f 256,000, — one-fourth 
to be paid the Ist of January, 1892, and the balance in three equal 
annual payments, with 6 per cent, interest per annum, — the govern- 
ment agreéd, when the purehase mohey should hâve been fuUy paid, 
to convey by quitclaim deed to Gates, his heirs and assigns, the prem- 
ises in question: provided, however, that possession of the land and 
premises ShOuld be retained by the government until the completion 
and occupation Of the new building, to be erected in pursuance of the 
act of congress, upon payment by the United States, as rental for the 
use and occupation of the property, of a sum equal to 6 per cent, upon 
the sum for which the premises were sold. It also appeared, by the 
concession of counsel, that one-half of this sum had been paid, and 
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that one-half stijl remains due and unpaid. It is insisted by the city 
of Milwaukee that, by reason of the premises, the property is the 
property of the purchaser or his assignée, and is subject to taxation. 

The principle has been several times announced by the suprême 
court of the United States as follows: 

"That land sold by tlie L'nited States may be taxed before the possession of 
légal tltle by issue of patent. But this principle is applicable to cases where 
the right to the patent is complète, and the équitable title is fully vested in the 
party, without anything more to be paid, or any act to be doue going to the 
foundatlon of his right." 

This doctrine is recognized in Kailway Co. v. Prescott, 16 Wall. 
603, 21 L. Ed. .373; Eailway Co. v. McShane, 22 Wall. 446, 22 L. Ed. 
747; Colorado Co. v. Pueblo Co. Com'rs, 95 U. S. 259, 24 L. Ed. 495; 
Northern Pac. E. Co. v. Traill Co., 115 U. S. 600, 6 Sup. Ct. 201, 29 
L. Ed. 477. In the latter case ail that remained to be done by the 
purchaser was the payment into the treasury of the United States of 
the cost of éurveying, selecting, and conveying the land; and it was 
held that, although the purchase priée had been paid in full, yet as 
the cost of surveying, selecting, and conveying the lands still re- 
mained, the land was exempt from state or territorial taxation until 
such payment is made into the treasury. Hère there remains one- 
half of the total sum now due and unpaid. In the judgment of the 
court, thèse facts exempt this property from taxation. It may be 
that the purchaser may not complète his payments, in which case the 
title will remain in the United States of America. And so long as the 
government has a monetary interest in the property, retaining the 
légal title, the property is the property of the United States, so far as 
the question of taxation is concerned. It is true, the government 
holds the title in trust for the purchaser, so far as he has made pay- 
ments; but that is liable to be extinguished by forfeiture for nonpay- 
ment of the remainder, and until the purchase price of the property 
has been fully paid, and the whole équitable interest in the property 
vested in the purchaser, and nothing remains but for the United 
States to issue its patent pursuant to the agreement, in the judgment 
of the court that property is not subject to state taxation. It there- 
fore follows that the injunction must be granted, so far as to restrain 
the city treasurer from selling this land for the taxes. The court will 
not enjoin the treasurer from making his retum to the county treas- 
urer as the law requires, and, if the sale by the county treasurer is 
desired to be enjoined, it must be done by future application. I do 
not think that the fact that the government retains the use of thèse 
premises under this agreement until the new fédéral building is com- 
pleted, with agreement to pay the same interest upon the whole 
amount as rental that the purchaser is to pay of the deferred pay- 
ments, constitutes any reason why the principle established by the 
suprême court should not be applicable. The injunction will there- 
fore issue to restrain the city treasurer from selling on the city tax 
of 1892. 
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: fNKW'ïDE;?:.^ ï^iAND CO-,'pijflfte^^^ V. GTJLIF, y(. T, & P,,ItV,Ç^. et al./,', 
GULF, W. T. &Fi R; GO. et ali Vi NEW YORK & T. LAND tsaililraited. 

' (circW Ôourt ôf ÀppëaC'^^^^ 

,.,, ,. ,|. .„.„,; , ,,,, ; ,r Mo'. ,760.„ 
1. ApPEÀE Ài^if ÈRRÔR— OBiJECTtONS TO JuBISDICTibN— Waiver. 

' An objeeWorf'tHat a coutt bf equlty has lid jurlsdiction by reason of tho 
existence df'kti'adfe'quate'lëgal'rèfliedy wtticU Was ralsed tn the pleadings, 
but not otherwlse brought before the trial court, cannot be urged on ap- 
.■'': ^^^h ■ ■.!•■.. :t;. i . ^ , ,, ;, ..:! 

'2, '^(iUITT— JPRIsmOTWN. ■/'"./ 

• Eçtnlty'HasJupSdlctioûof i'guît tp détermine, restore, and correct bound- 
' arles, and'to'îteebvèr pbséè'sslon oÉ lànds andrents and t)r6flts, whece nei- 
. 'tliBr,plain|;iff.nftr défendant- hâté légal titles.' 

^' Apjeals '^o«j ii^ Cîf ciiit Cpwrt lôf the Uùited States foie the West- 
ern pîstrict'.ëf' Texas. ''.\.''',',]', '{^[' ',^'.'',l'.' ' ■ ''"' 
Charles Wi^g^eQj for Heiv.york & T. Xand Ck)., Limited. 
Wm. Aubi^y,;^or (Juif, ?ïy, ;r?,^ Ri R. Co. 

Before FARlîEË, McCORMIOK, and 8HELBY, arcuitl Judges. 

i PER OURIAM. T^is iSfaisuit in equity for the purpose of deter- 
ffiiiiiing, correetlâgj and restoring boundaries, and fdr recovery of 
IiicissessioiQ'df'laindsi and, ipciJdlentally, for rents and profits, wherein 
néither cdmplSaîiriant nor defeMants hâve légal titleai , The bill was 
ffled on the.26th of July, 18891 On November 4, 18S9y.the défendants 
flled an answer,i putting at!isi?ue ail the averments of' the bill, and 
closing with à' paragraph'to the effect that the matterscomplained 
of'iare matters which may be tried and deteïmined ait law, aQd with 
resipect to whioh the sâid coinplainant isi not entitl^ to any relief 
in a court of equity. A repJicatioh was flled Pebruary 4, 1890, and 
'theceafterj.ini 1895 and 13^8/ varions aibefadmérits td the answer 
;were allowed." The reco^dndo^Simot show that atany time was the 
question of équitable jurisdifction brought before the circuit court, 
and thfe case:appears to havei been tried with that question abso- 
iiutely ignoredjii Thé evideijceloffered in the case isivôluminous, in- 
iS»iving maiiy maps, surveys,' and exhibitB.i It seems'dear that the 
objection to the equity ;ju»Isdi«tîon was not seasonably pressed, 
and, asnow presented, thedefeMants t€ated the stretagth of their 
•case in the court below, holding in reserve the question of equity 
jurisdiction. It appears! to be urged in this coiirt too late. Reynes 
T; Dumont; ; 180^ U. S. 354, 1 9 Sup, Ct. 486, 33 L. Ed.. a^4 ; Kilbourn 
v>iSunderlan4^i 180 U. S. 505^ 9 Sup. Ct. 594, 32 L. Edi 1005. Fur- 
ther than: thisjl a majoijity of the court is of opinion that the sub- 
jiBct'matter lof this suit bielon^s to the class over which a court of 
equity bas Jùriadietion, and îthat, by reason ôf; thé équitable titles 
involved, a court of law éould not give a .conaiplete; and adéquate 
remedy. On the merits of the case the circuit court appears to 
hâve found the facts to be with the complainant, the New York 
& Texas Land Company, Limited, and, in giving judgment thereon, 
to hâve foUowed the décisions of the suprême court of the state of 
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Texas in Land Go. v. Thomson, 83 Tex. 169, 17 S. W. 920, and San- 
born V. Gunter, 84 Tex. 275, 17 S. W. 117, 20 S. W. 72; and on the 
authority of those cases the deeree of the Circuit court is affirmed. 



tlNlïBD STATES v. SHELTON. 
(Circuit Court, D. South Carollna. April 9, 1900.) 

POST OFFICE-rBREAKINB, JKTO — CONSTRUCTION OF StATUTE. 

A défendant cahnot be convicted under Rer. St. § 5478, making It an 
offense against the lïnitëd States to "forcibly break into, or attempt to 
break into, any post Office, or any building used in whole or in part as 
a post ofllce, with intent to commit therein larceny, * * *" where 
the uucontradicted évidence shows that the breaking into, the entry, and 
thè larceny werè neither of them in that part of the building used as a 
post office. 

Indictment for* violation of section 5478 of the Eevised Statutes of 
the United States. 

Abial Latlirpp, Ù. S. Atty., and E. F. Coehran, Asst. TJ. S. Atty. 
H. A. M. Smith, for défendant. 

SIMOISTON, Gircuit Judge. The défendant was indicted, under 
section 5478 of the Eevised Statutes of the United States, for breaking 
into a bnUding used in part as a post office, with intent to commit 
larceny therein. Upon his trial the witnesses for the government 
testifled: That the building in which was the post office was used 
also as a store for the sale of mercliandise. That the post office was 
on the same floor, and in the same room, — not railed off. That it was 
on the side of this room, occupying a small space therein. That, the 
morning of a day stated in the indictment, a window of the store was 
discovered to hâve been broken open, and the store was f ound to hâve 
been entered and robbed. Money was taken from the money drawer 
of the store, and a watch hanging up over this drawer was also taken. 
No money or other property was taken from any part of the place 
used as a post office, nor was there any évidence that that part had 
been entered or disturbed. Thereupon counsel for the défendant 
asked that the jury be instructed to find the défendant not guilly. 

The language of section 5478 is this: 

"Any pèrson who shall forcibly break Into, or attempt to break Into, any 
post office, or any building used in whole or in part as a post office, with 
intent to commit therein larceny or other déprédation, shall be punishable by a 
fine of not more than 'one thousand dollars, and by imprisonment at hard labor 
for not more than flve years." 

If we construe this section to mean that any entry, with felonious 
intent, into any par-t of a building used in part as a post office, is 
punishable m the fédéral court, then it would give the court jurisdic- 
tion of a common-law offense. This jurisdiction fédéral courts 
cannot exercise. But, if we construe the section to punish an entry 
into that part of the building used as a post office, with intent to com- 
mit larceny therein» the jurisdiction can be sustained. The section 
is ambigjous. Under thèse circumstances, it must be construed 
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"ut joaagis valeat quam pereat.",c.,tlf," says Mr. Justice Story in U, S. 
T. CJoonibs,; 12 Piet., 76, 9 L. E4- 1006, "the section admits of two in- 
t«;pE^ftations,r-^ne which bpngs it within,, and the other passes it 
beyond, the constitutional authority of congress, — it will become our 
duty to adopt the former construction, bfecause a presumption never 
ought to be indulged that congress meant to exercise or usurp any 
unconstitutional authority, unlesS that conclusion is forced upon the 
court by languagealtogether unanibiguous." In U. S. v. Campbell 
(C. C.) 16 Fed. 233, Judge Deady sustained the demurrer to an indict- 
Dient çharging a défendant under this section, l^ecause the indictment 
diâ ïiot State that the larceny wàs intended for that part of the build- 
ing ased as a post office. Ini IJ. S. v. Williams (D. 0.) 57 Fed. 201, 
an indictment under this section was sustained. The Word "therein," 
in the indictment^ used also in the section, was hèld to refer to the 
post oSice. It was thus distinguished from the case of U. S. v. 
Campbell. The indictment in this latter case used the words "in 
said building," and so would mean in any part of the building, 
whether used as a post office or not. So it was held bad on de- 
murrer. This construction of the section seems, also, to hâve met 
the approTal of Judge Brown, of New York, in U. S. v. Yennie (D. C.) 
74 Fed. 221. It is distinctly decided in U. S. v. Saunders (D. C.) 77 
Fed. 170; The;evidence being uncontradicted that the breaking into, 
the entry, and t^e larceny were neither of them in that part of the 
building used as a post offlice, the défendant cannot be convicted 
under this section. The jury will find him not guilty. 



. -. ^, ,,:,,,.;JEWETT. y. UNITED, STATES. 

(Circuit- 'Coiiït of Appeate, First Circuit. March 29, 1900.) 

■ ,,','V , No. 29i.' ^ ■ 

Motion— Ordbe—Discbkpancy between Record and Docket Entry, 

Diserepancles : between , an order of the dlsti'lct court remittlng a case 
, to tbf! circuit court, and the dipcket entry pertainlng to the same matter, 
' are Ininiaterial^ slnce the docket entry cannot be read In contradlctloû of 
the drder af ter ttîe record Ifas ibeen croperly extended. 

Circuit CouRT^JuBrsDiCTioN— Criminal Çasb Remitted from District 
Court— Record of Indictment. i 

The jurisdiçtion of the circuit court of a crlmlnal cause remitted-to it by 
the district court la not alïeci;e<l by thé.;fact that no record of thè indict- 
ment was, retalned In the district court. . 

Sàme-ï^Sbnding Original CoPT OF IsfDicTMBNT wiTB Record. 

Under Rev. St § 1037, provlding that the remission of a crlmlnal cause 
fronj the district to the circuit court shall carry with it ail recognlzances, 
procéèses, and trixicèedlngs pébding in the' case In tbe court from which 
theiremlssionls made, it Islnbt errer forthe district court la such case to 
sendup the origipal, copyjojÇ, the Indlctmentj as a part of the record, 

Criminal LATiVt— 0ONricTiON"-8ENrFÏ:"NOB— AyPEAL. 

T|i^, rul.e.apçl^ed that, wie^e the se;itei?ce imposed by the circuit court 
upori j:hè tnal oï;'a crlming,! causé is lèss than the. maximum that roight 
be inflitted urideif' elther of 'âeVeral counts of the indictment under ii^hlch 
défendant was cènvicted, the conviction 'Will stand on appeal i£ any count 

! l8 found sufficieot» ii ; ! ^ : 
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5. Samb— Conversion bt National Bank Officer— Indictment — Certainty 

OF Allégations. 

TJnder Eev. St. § 520O, providin^ for the punishment of an offlcer or 
agent of a national banking association who willfully misapplies its assets, 
an Indictment eharging that tlie accused did unlawfuUy, fraudulently, and 
willfully misapply and convert to his own use tlie assets of a national banli, 
with the intent then and tliereby to injure and defraud tlie association, 
which conversion was done by some means and in some manner to the 
grand jury unknown, is not bad for want of certainty, iu that it does not 
otherwlse allège how the funds were misapplied by défendant. 

6. Samb— Misapplication op Assbts of National Bank— Coksiruction op 

Statute. 

The misapplication of the assets of a national bank, in process of liquida- 
tion, by an agent appointnd to close its afCairs, is an offense withln the 
provisions of Rev. St. § 5209, making it a crime for any officer or agent 
of such association to willfully misapply its assets. 

7. Same— Indictment — Duplicitt. 

An indictment eharging one, as "président, dlrector, and agent" of a 
national bank in process of liquidation, with willfully misapplying the 
assets of the bank, is not bad because of inconsistency, nor for duplicity. 

8. Samk- Agency of Président. 

The président of a national bank, who has been appointed by the share- 
holders to close its alïairs in liquidation, with authority to collect its 
crédits, is an "agenit," within the provisions of Rev. St. § 5209, providing for 
the punishment of any agent of a national banking association who will- 
fully misapplies its assets. 

9. Same— Indictment. 

The rule applied that an indictment eharging one, as agent of a national 
banking association, with willfully misapplying the assets of the associa- 
tion, need not allège that the a.ssociation is carrying on a banking business. 

10. Same — Indictment of Président as Agent. 

The fact that the offlcers of a national banking association which has 
gone into liquidation occupy the relation of trustées for creditors does not 
preclude the président of the association, who has been appointed as 
agent by the shareholders, to assist in the liquidation, from being prose- 
cuted under Rev. St. § 5209, for willfully misapplying the assets of the 
association. 

11. Same — Jury— Pbremptory Challenges. 

The offense of misapplying the assets of a national banking association 
by an offlcer or agent being a misdemeanor, under Rev. St. § 5209, the 
défendant in a prosecution for such défense is entitled to only three per- 
emptory challenges to the jury. 

12. Samb— Indictment— Conviction for Included Offense. 

Under an indictment eharging one, as président and agent of a national 
banking association, with "willfully misapplying" the assets of the associa- 
tion, contrary to Rev. St § 5209, the accused may be convicted of misapply- 
ing assets in his actual possession, since the word "misapplication" is the 
broader term, and includes the offense of embezzlement. 

13. Samb— Evidence— Vbkdiot—Appeal. 

An indictment for willfully misapplying the assets of a national banking 
association charged défendant with having in his possession, on a day 
named, several classes of assets of the association, valued at _$10,000, 
$3,000, or $1,000, ail of which were on said date misapplied by de'fendant. 
On the trial the government relied for conviction upon an item appearing 
in defendant's statement of alleged payments made by him as agent in 
liquidation for said association, and showing a payment of $4,000, on 
aocount of shares of stock, to one B., on a date two months later than 
that laid in the indictment. Under the instructions of the court, how«!ver, 
the issue formed for the jury was whether or not the sum stated in the 
account was in fact paid to B., or was approprlated by défendant under 
cover of such entry. No complaint was made of this instruction, and 
there was évidence tending to support a verdict against défendant Upon 

100 F.— 53 
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■the issue thus presented. BéMMB-t, on the record, the question whether 
liie verdict was sustalned by the évidence was, under the clrcumstances, 
for th© trial court, and Its détermination could not be reversed on appeal. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 
For former opinion, see 84 Fed. 142. 

William S. B. Hopkins and HoUis E. Bailey, for plaintiff in error. 
Boyd B. Jones, U. S. Atty. (John H. Casey, Asst. Dist Atty., on 
the brief). 

Befpre COI/T and PUTNAM, Circuit Judges, ànd WEBB, Dis- 
trict Jjdâgej.. 

PUTNAM, Circuit Judge, Jewett, the plaintiff in error, was the 
président of the J^àl^è National; Bànk of Wolfebqrough, and, with- 
out fonuàUy resigning that 6&cé, he wasconstituted tlie agent of 
the association to close its afifairs in liquidation, as provided by sec- 
tion 5220 of the Eevised Statutes. The offenses with which he is 
charged occurréd whilé he wàs àbting as such agent. At a term of 
the distHct court for the district of Ma&sachusetts, Jëyrett was in- 
dicted for violation of section 5209 of the Eevised Statutes. The 
indictment was remitted to the circuit court, accompanied with the 
foUowing order: ' 

'■ ' '^ ^' "May 14, 1897. 

"lîlstrict Court of the United States, District of Massachusetts — ss. 

"And now.it appearlngto fté poiirt, that the district attorhey deems it neces- 
saj^f, It Is ord^éd that thià lùdletjàaént be remitted to the next tetm and session 
of the, circuit court of the tTjilteë States for this district. , 

"Àttëst;., .:';■ \ , ' Franis^lt. .Màson, CTerk." 

The ihdictment incltided % cotints. The bill of exceptions says 
that 13 offenses were charged in the flrst 78 counts. We are not 
infprmed how many offenses ■vyere cii^rèëd in the i?eniaimng 18 
counts. Dùiing the tpial the United States, with the consent of 
the accused, nol pros^d ail but 7 counts. At what stage of the trial 
this took place, the record does not show. The jury found a ver- 
dict of guilty on counts ;84 and 95, and disagreed as to the other 
counts ^i^bmitted to them,. Count 84, the only one y?ith which we 
wilï deali;Iaid a date of the Ist day of September, 1893, and char- 
ged that'On that date Jewett had constant and free access to ail the 
assets of the association^ consisting of certain crédits, certain money, 
divers promissory notes, divers certiflcafes of deppsit, divers gold 
coins, anà divers silver coins, of ail of which a more particular descrip- 
tion was alleged to be to the jurors unknown. It, however, alleged 
for eaeh class of assets values of flO'OOO, |3,000, or $1,000. The 
count charged that on the day namëd Jewett misapplied ail of the 
assets described. In Support of this count the United States at the 
trial relied on alleged dealings of Jewett on or about November 1, 
1894, to the amount of $4,000, which Jewett claimed to hâve paid to 
one A. E. Butler. In what way it could be maintained that the grand 
jury in this count, laying a transaction under daté of September 1, 
1893, with no other particular description whatever, unless the sums 
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to which we hâve referred, of $10,000, $3,000, and $1,000, and witkout 
any mention of A. E. Butler, could be supposed to hâve had référence 
to a transaction of November 1, 1894, to the amount of |4,000, claimed 
to hâve been paid to Butler, it is difflcult to understand. We will 
show, however, at the proper place, that this does not raise any 
question over which we hâve jurisdiction. 

The flrst matter brought to our considération is the alleged in- 
validity of the remission of the indictment to the circuit court. 
This was made under section 1037 of the Eevised Statutes. The 
order of the district court which we hâve recited conforms to that 
section. The plaintiff in error calls our attention to some discrep- 
ancies between this order and the docket entry in the district court 
appertaining tô the same matter; but it is settled law that, while a 
docket entry may temporarily be accepted as the record, yet it is 
of no conséquence, and cannot be read, after the record is prop- 
erly extended. The plaintiff in error also says that no record of 
this indictment was made in the district court, but we are not con- 
cerned with this, because errors of this nature could not affect the 
jurisdiction of the circuit court. 

The only serions question raised in this connection grows ont of 
the fact that the original indictment was sent to the circuit court. 
It is claimed that it should hâve been retained in the district court, 
and only a transcript sent up. The practice in the several states in 
this particular is so variant that nothing can be deduced from it 
which will enable us to déclare that bringing up either the original 
indictment or the ténor of it would be irregular. The cases are 
cited in a note to 1 Bish. New Cr. Proc. § 73. This varying prac- 
tice may well be thought to grow ont of the rule by which, on 
writs of error, the ténor of the record is often regarded as the rec- 
ord proper, and ont of the further fact that whether the record it- 
self should be removed, or only a transcript sent up, was at times, 
at the common law, a mère question of convenience or saf ety. Yet, 
wherever the court into which the record was to be removed on 
error had jurisdiction to proceed to exécution, the original record 
was usually brought up. 3 Bac. Abr. "Error," D, 2; Tidd, Prac. 
(Ist Am. Ed.) 1135, 1136. Indeed, so strictly was this observed, 
that in the house of lords, which did not proceed to exécution, 
though it 'could, the chief justice attended with both the original 
record and a transcript of it, afterwards returning the original to 
the king's bench. As the exchequer chamber could not proceed to 
exécution, there was never a semblance of remitting to it more than 
a transcript of the record. Tidd, Prac. (Ist Am. Ed.) 1135. The 
same methods of procédure existed at common law on certiorari to 
remove an indictment for trial to the king's bench from an inferior 
court. 2 Bac. Abr. "Certiorari," H. Usually the original indict- 
ment was returned, unless the court which issued the certiorari had 
no jurisdiction to proceed on the record. It is an expressive fact 
that it is stated as exceptional that the return of the ténor of an 
indictment from London was suificient. The forms of writs of cer- 
tiorari, and of the returns thereto, in Lilly's Modem Entries, cor- 
respond to the practice thus stated. 
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The prpiYisipB^ of law under which thÀs [indictment was removed 
are stated sonfiewhat more fuUy in tie. original act of A.ugust 8, 
1846 (9 ^tat, 7?), than in the corresponding sections 1037 to 1039 
of the ïleyised ,Statv;tes; yet there i^ no essçntial différence, and 
tbe substance of the original statute jL^, fonnd in its révision. It is 
to be noticed as a fact of some cohseqtipnce that in ail the provi- 
sion^, of .statute jWith référence to tiés removals of suits from the 
state, courts to the circuit courts, inciuding criminal prosecutions, 
and in the like psovisions for writs of ; error and appeals, there is 
found, either çxpressly or by implication, a direction for sending 
up the transcript of the record. In view, nevertheless, of the prac- 
tice to which we hâve referred, by virtue of which the ténor of the 
recoiid is often regarded as the record itself,' and of the facilities 
which the law, gives for bringing forward original papers from time 
to time as needed, we are not requ^re^ to pass on the question 
whether or not the sending up of a transcript of the indictment in 
lien lOf the original would be an irre^larity which would defeat 
jurisdiction. Ipdeed, atjthe common l^w, whether the record itself 
came up, or only a transcript, was, as we hâve already said, at times 
a mère question of safetyiqr çonvenience, as shown on error to the 
eommon pleas or to the king's benchip Ireland. 3 Bac. Abr. "Er- 
ror," D,;^} .Vicarsv.Haydon, Cowp. 841. i 

The plaintiff in error suggests that. some minor diflculties might 
arise from the particular proceedings on removfil in the case at bar; 
but, clearly, by the provisions of section 1037 of the Eeyised Stat- 
utes, nothing was required in the circuilitçourt primarily, except the 
indictment itself and the order of remission. No difftculties are 
shown; to hâve arisen in the case afbar; but, if any had been 
shçwn, they (jQuld easily hâve beenmjet by a suggestion to the 
circuit courte wjth ^ proper writ of certiorari to the court below, or, 
in the ease of.removal from the circuit court to the district court, 
with a like suggestion, and the appropriate proceedings which might 
follow it. Therefore, looking at the letter of the statute on which 
the remission was based, and at the practices of the common law 
to which we hâve referred, and regarding, also, the interest which a 
person accused has in a right to inspect at any stage of the proceed- 
ings the original indictment, we are satisfied that the custom of 
sending forward the original, which has prevailed in this circuit 
from the origin pf section 1037, cannot ?be disturbed. Of coursé, so 
far as the statute refers to "proceedings" and the "order of remis- 
sion," it must be accepted that ail purposes are accomplished, and 
that, therefore, the statute is satisfied by compliance with the com- 
mon practice to which we bave already referred, which permits a 
transcript in lieu of the original when a mère question of çonven- 
ience is involved. 

The'counts on which Jewett was convicted were demurred to, and 
the overruling of the demurrer afEords the basis of the second group 
of objections to the proceedings. As the sentence imposed by the 
court was less than the maximum which might be inflicted under 
either çount, it is a well-settled rule of the fédéral courts that the 
conviction must stand if either is found sufiScient. Evans v. U. S., 
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153 U. S. 584, 595, 14 Sup. Ct. 934, 939, 38 L. Ed. 830, 839. The 
objection to count 84 is want of certainty, in that there is no dis- 
tinct allégation of anj unlawful act, because the grand jury reports 
that it was ignorant how Jewett misapolied the funds described. 
It is well settled, not only as a gênerai rule of the common law, 
but in the suprême court, that the grand jury is entitled to set out 
in its indictment that certain facts, ordinarily necessary to be al- 
leged, are to it unknown. This rule was applied to tlie description 
of persons whom there was an intent to defraud, under the section 
on which this indictment was framed, in U. S. v. Britton, 107 U. 
S. 655, 665, 2 Sup. Ct. 512, 27 L. Ed. 520. The same resuit was 
reached in Coffln v. U. S., 156 U. S. 432, 451, 15 Sup. Ct. 394, 39 
L. Ed. 481, with the additional statement that, where nothing ap- 
pears to the contrary, the verity of the averment of want of knowl- 
edge in the grand jurv is presumed. In Frisbie t. TJ. S., 157 U. S. 
160, 167, 15 Sup. Ct. 586, 39 L. Ed. 657, the rule was applied to the 
description of the excess amount received by an agent engaged in 
prosecuting a claim for a pension over that permitted by statute. 
In Durland v. U. S., 161 U. S. 306, 314, 16 Sup. Ct. 508, 40 L. Ed. 
70î>, it was applied with référence to the names of persons defraud- 
ed, or intended to be defrauded, contrary to section 5480 of the 
Revised Statutes. There is, therefore, ground for maintaining, if 
necessary to do so, that the well-known practice of the common law 
and the décisions of the suprême court go far enough to cover the 
particular allégation objected to by the accused; but it is not nec- 
essary to détermine this proposition. Count 84 is based on that 
provision of section 5209 of the Bevised Statutes which reaches an 
oilicer or agent of an association who willfullv misapplies assets. 
Batchelor v. U. S., 156 U. S. 426, 429, 15 Sup" Ct. 446, 39 L. Ed. 
478, repeats emphatically the rule that thèse words hâve no set- 
tled technical meaning, like "embezzle," also found in the same sec- 
tion, so that they must be supplemented by further averments show- 
ing wherein the misapplication was unlawful. But the count in 
question allèges that the accused did unlawfully, fraudulently. and 
willfully misapply and couvert to his own use the assets of the 
bank, with intent then and thereby to injure and defraud the asso- 
ciation. Then follows the allégation that this conversion was done 
by some means and in some manner to the jurors unknown. But, 
having alleged that the accused had unlawfully, fraudulently, and 
willfully misapplied and converted to his own use the assets of the 
bank, with intent to injure and defraud the association, no further 
allégation as to the means or manner was required. What was 
alleged would clearly hâve amounted to a charge of embezzlement 
at common law if the assets had been in Jewett's personal posses- 
sion, and the allégation that Jewett did couvert to his own use 
shows how the misapplication was made, and that it was an un- 
lawful One, within the requirements of Batchelor v. U. S. Cer- 
tainly it cannot be held that an allégation of ail the éléments which 
would constitute embezzlement, in the technical sensé of the word. 
if charged against a person who had possession, is not a suflficient 
allégation of an unlawful misapplication, and of the means of mis- 
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applicaifeion. (vîWe; maj: therefore ijj^ect as surplusage tfie ad|ditional 
ajlfigftf^bjt^ Ift.^tiçh^beaccused objets. ,. . ,. > i : 

; ^bpj^^x^il^iot made,by jewetl;;is, that sectipa 5?09 of thé Re- 
v^s^i^tipjuiç^ijias no wplication iç 9, banii ip liquidation, or to an 
ag^at ftpjiWinted to close its aflfairs, CÏearly, fcoth, are within the 
letter ,of,,t% s1;atute, and within the mischiei it;,i»v^ dntended to 
reme,(iy. i Indeç^, there wbiild seem to be more grouncl for holding 
t^ejt6rrors,of,f(;he l^w over ao ag^Ot.who is in unGQntrolled posses- 
sion pf ti^e aasets pf an associatipBj than over an offlcer who is at 
aiï ternes stubj^çt to the 6)crntiny oi those who are :al?put him or over 
lîlinv ifThat an association in process pf liquidation is still an exista 
ajQg corporation was determined in pentral Nat. Bank of Baltimore 
V. Conneçticut Mut. Life Ii^s. Co., 104 U. S. 54, 72,r 73, 26 L. Ed. 693. 
That case was gtrikingly close to the, présent one,;becapse there, as 
hère,: tbP direçtors had autboriz^ 1:ll<* président' a^d acting cashier 
tpidp iWhfit^Ter was neees^ary in thp liquidation of the business of 
the asspciation. The essçjitial , prinpiple pf Central Hat. Bank of 
Baltimore y. Connecticut Mut. Life ^ps. Co. was applied in Chem- 
icai Nati: Bank v. Hartfwfd JJepomt Qo., 161; U. ; S. ; 1, 16 Sup. Ct. 
488, 40 L, Ed. 595, in wWchiatter c^se the association had passed 
into the hands pf a receiyer appointed by the cpmptroUer of the 
curreacy under the prpwsions of the Eevised S.tatutes. Central 
Nat. Ba^Dik of Baltimore y, Connecticut Mut. Life Ins. Oo. was cited 
at page.8, 161 U. S., page, 443, 16 Sup. Ct., an4 page :598, 40 L. Ed., 
as ftn auiiiority for th^ conclusion reached in the later case,rr-that 
even tbe insolvency of a,, national banking association, and the con- 
sequeut apppiptment of a recelver, did oot termin^te its existence 
as a corporation. 1 ; 

It njust beobserved that np such flfflee as aniagent in liquidation 
is known to^ the statute,! and also tjiat: thp popnt declared against 
Jewett, î alike as président^ ;directori, ; and > agenti.- r - It is well settled 
tfaat this f orm of allegatiojoi do^Si upt inyolve either incpnsistency or 
iduplicity. The case cited; by tbe plaintiff in error referred to a 
plaintiff in a civil suit, a»d the court properly, required him to elect 
in ; what capacity ;he wonld proceed;; bnt as the^ same person may be 
both président, director, and agent, of a bapking, associatipn, the 
forjn of allégation in respect thereto found in thi^count is common 
in this class of indictments, and,;ha:S been ex;pliiûitly recogniaed by 
the suprême court as Valid. U. 8., v. iSTorthway^.iiaO U. B. 337, 7 
Sup. Ct. 580, 30 L. Ed, 664; The extent to which this form of 
plefuiing is permitted, even in capital cases, ^ is pointed out in an 
interesting way in Andersen v. ¥. S., 170 U. S. 481, 18 Sup. Ct. 689, 
42 L. Ed. 1116. . :r.., ,. , 

Although the agency which Jewett exercised was not in terms 
created-by the statute, yet it has been; so long recognized as per- 
mitted by the law, gping back at least as far as Central Hat. Bank 
of Baltiniore v. Connecticut Mut. Life Ins. Co., 1 already . cited, de- 
cidied in 1881, that it cannot now be questioned; and in fact it is 
not questioned in thec&se at bar. 1 Wle^ must assume, theref ore, that 
there is no doubt iii peferenoe to'the fact of agency, nor can there 
be any as to its nature. The plaintiff i»; error/ is described in count 
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84 "as an agent to assist said association in such liquidation." It 
then allèges that Jewett, as such agent, had authority from the as- 
sociation to collect ail its crédits. Thèse allégations show that the 
authority given Jewett with référence to certain very important 
matters connected with closing the affairs of the association, if not 
to ail of them, was as extensive as that which would hâve vested 
in its président and directors if no agent had been appointed. 

Therefore, as we hâve already said, the spirit of the statute 
reaches the case. Consequently we are not justifled by any rule of 
construction in so far clipping the letter of the statute, which ex- 
pressly uses the word "agent," as to exclude this case from its pur- 
view. Of course, the rule noscitur a sociis applies hère as every- 
where; and when the statute groups représentatives of the corpo- 
ration in the following language, "président, director, cashier, teller, 
clerk, or agent," we are not permitted to hold that one occupying 
the position of the plaintiff in error is excluded from tlie classes of 
persons within its purview, however it might be with some one 
exercising temporary or spécial authority, who would not, in the 
mind of the législature, be commonly associated with the recog- 
nized ofBcers of the bank. 

The plaintiflf in error refers us to an expression found in U. S. v. 
Britton, 107 U. S. 655, 662, 2 Sup. Ct. 512, 27 L. Ed. 520, already 
cited, to the effect that certain counts under section 52()"9 of the 
Kevised Statutes, there under considération, require an averment 
that the association is carrying on a banking business. First of ail, 
this was not necessary for the décision of that case, which aiso re- 
lated only to alleged false entries; but, more especially, the effect 
which the plaintiff in error gives to the opinion is so broad as to 
defeat itself, because the opinion refers, not to an agent in liqui- 
dation, but to a "président or other oflicer" of a national banking 
association. If applied broadly to embezzlements and misapplica- 
tions, the resuit would be that the président and directors of an 
insolvent institution might, so far as the criminal law is concerned, 
carry off its assets with impunity the day after it closed its doors. 
The probability is that the court had in mind only the necessity of 
its appearing that the association was something more tlian a mère 
paper organization; in other words, that it was what is représente^ 
in the count in issue hère by the words "duly organized and exist- 
ing," and "having its usual place of business." 

The plaintiff in error also refers to certain expressions in Rich- 
mond V. Irons, 121 U. S. 27, 60, 7 Sup. Ct. 788, 30 L. Ed. 864, to 
the effect that the oflîcers of a national banking association which 
lias gone into liquidation occupy the relation of trustées for the 
creditors. This may be true, to a certain extent, even though the 
corporation be supposed to be solvent, if it be also in liquidation. 
McDonald v. Williams, 174 U. S. 397, 403, 19 Sup. Ct. 743, 43 L. Ed. 
1022. This applies, however, as well to the directors of an as- 
sociation as to its agent in liquidation. In neither the one case 
nor the other do the directors cease to be directors, or the agent 
to be agent. Eichmond v. Irons, if applied as the plaintiff in error 
naaintains, would again be too broad, because, on his proposition, 
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aot onjy would he, as agent in liquidation, go free from the statu te, 
but tiie président and: directors pf the association, if no agent had 
been appointed, would ^Iso gOi iree irpm it. 

Tliis count does not show tlje fact in ,the better waj, but we as- 
sume that iJewett was appointed agent hj a vote of the shàrehold- 
ers; and ,he claimed at the trial, therefore, that he was perely the 
représentative of the shareholders, ,and. not of the association. The 
vote of the shareholders, howeveç,! mtist hâve been taken in their 
corporate capacity; and so the fip.e distinction which the plaintiff 
in 61^00 iseeks to make on this point :has no foundation of law. 
Whethiçr or not the statutpry agent who may be appointed by the 
sharehol4ers of an association under section 3 of the act of June 
30, 1876.(19 Stat. 63), is subject tq the penalties of section 3209 of 
the EeyiSîediStatutes, we need not consider. He is not the same 
"agent" as the plaintiff in error. The position was created after sec- 
tion 5209 was enacted, and so it iS; impossible to reason by analogy 
from one to the other. The sugg^ti^n that some parts of section 
5309 eyidently relate to a going finstitntion in no way, assists Jewett, 
because the section groups together many offenses of an entirely 
différent character. As justly said by the plaintiff in error, there 
is nothing in the history of the statute which throws any partic- 
ular light on the question raised by him. Neither do the spécial 
rules of construction of pénal statu tes invoked by him assist him, 
because the language of the section is explicit on the point under 
considération. It needs no construction, except so far as it may 
exclude those who are impliedly excluded by the way in which the 
Word "agent" is grouped, as we hâve already pointed out. 

The plaintiff in error was allowed three peremptQry challenges, 
but he claimed ten. Since the statute expressly déclares his of- 
fense a misdemeanor, this proposition is so clearly wrong as to 
need no discussion. We think this disposes of ail questions sub- 
mitted to us, except that the verdict was against the évidence. 
The plaintiff in error maintains that,: on ail the évidence, the United 
States failed to make «ut a case against him, either on count 84 or 
count 95. For reasons already stated, we need consider only count 
84. The plaintiff in error divides this proposition into one of law 
and one of fact He maintains that, as the count charges him with 
"willfully;misapplying,f' he could not be ponvicted under it, because 
the assets which he is aceused of misapplying were in his actual 
possession., , , He, maintains, therefore, that the proper offense charge- 
able against hàm was th^t of embezzlement, and that embezzlement 
and misapplication are not the same things, within the purview of 
the statute. It is true-^^hat it is quite, probable that he might prop- 
erly hâve- been chargçtd with embezzlement. Nevertheless, while 
"embezzlement" and "nijisappIicatiQn" ; are not convertible terms, 
'Misapplication" is the, broader, and covers "embezzlement." The 
statute, in thi^ particular, is one of those frequen^ly found in crim- 
inal législation, as well as in other jegislation and in private in- 
struments, where there is first used a word of narrow application, 
and afterwards a broader one, andiisq continued until there is a 
certainty that the entire purposesought to be accomplished is ac- 
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complished. It is iiot necessary, under such circumstances, to ap- 
ply the rule that every word in a statute inust hâve its effect, to 
such an extent as to hold that the generic term is to be so peculiaily 
construed, contrary to its settled nieaning. as to exclude from its 
scope the narrower word which précèdes it. 

As we hâve ah-eady said. the record shows that the United States 
rested tliis count on an item, appearing in Jewett's statenient of 
the alleged payments made bv him as agent in liquidation, as fol- 
lows: "1894. 5s'ov. 1. Paid A. E. IJutler 50 shares stoclc, Cert. Xo. 
478, 14,000.00." This was intended to represent a divid(>nd of 80 
per cent, in liquidation. As we hâve also said, it is difificult to 
understand, so far as anything appears in the record, by virtue of 
what the United States assumed that the grand jury had in view 
this particular item in flnding count 84. ïhis we note only that it 
may not be understood that we are bound by what appears, or does 
not appear, in the record with référence to this précise matter. 
The number of counts relied on by the United States before discon- 
tinuance, and the transactions of the accused which were laid before 
the jury, were numerous. For aught that appears, the accused was 
fully prepared to nieet at the trial ail the several offenses with 
which he was charged, and, so far as the record shows, he was 
indiffèrent which alleged offense should be assigned to any par- 
ticular count. No exceptions were taken with référence to this 
topic, and we are led to présume that no practical injustice was 
done on this account in the trial of the cause. Certainly we hâve 
no jurisdiction with référence to any such difliculty as we hâve sug- 
gested. 

The pith of the instruction given to the jury by the court below 
in référence to this item was as follows: 

"It is contended by the United States that Butler had no shares; that those 
shares were the shares of William S. .Tewett; and they show to you a certifl- 
eate of stock, and they show to you a power of attorney in blank for the 
transfer of the stock. Well, if that stock were in faet Mr. .Tewett's. or if 
the stock were in fact Mr. Butler' s, the question seems to me, gentlemen, to 
be the same. It is the same old question, whether there was an honest belief 
at that time that there were assets of that bank sufflc-ient to pay ererybody 
pro rata, or whether that was a mère cover to appropriate the property of the 
bank." 

No question is made by the plaintiff in error as to the prouriety 
of this instruction. Therefore the substantial issue framed for the 
jury was whether or not this money was in fact paid to Mr. Entier, 
or was appropriated by the plaintiff' in error under cover of this 
entry. There was some very persuasive évidence to go to the jury 
on this issue, among which was that, while for the larger portion 
of the transactions of the plaintiff in error as agent in liquidation 
checks were produced, none was produced for this transaction ; and 
his explanation, as witness in his own behalf, as to the manner in 
which he paid over this money, was indeflnite. Another fact which 
the jury was entitled to weigh was that Butler was indebted on 
notes to the association of more than f4,000, which were never paid, 
and wiich the plaintiff in error, acting as agent in liquidation, 
would ordinarily hâve realized and collected, at least in part, by 
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offset^ if a dividénd had becoine payable to Butler afei a stockholder 
for the large amount daiuaed to hâve been paid ihim. Under the 
circuBistances, the question *svhether or net the évidence sustained 
the verdict was, on this record, for the court below, so that its dé- 
termination cannot be revised by us. , 
The judgment of the circuit court is afiarmed. 



TJNIïED STATBJS v. LEE I.IP et al. 
(District Court, N. D. New York. March 21, 1900.) 

AlIBN$— PbOÇEEDINGS ffOI^; PbPORTATION OF ChiNBÎSE— ÏPRISDICTION AND Du- 
TIÈâ OF COMMISSIONBRB. 

Thé provisions ot thé Chinèse èxcliision acts authorlzing Chinese persons 
thought to be unlawfuUy: witihln the United States to be arrested, and 
taken. bef ore a commipsloner, ,conf er jurisdiçtlon upon such commissloner 
tp détermine the cases, Eind no order of a district judge referring such 
^asesio the commissioljer fOr hearing Is eithér rèquired or authorized; but 
a commissiônér eannbt be reqtilred to entertain such i cases in the face of 
ah authoiitative declination jby the ofRcers of the treasury department to 
pay ;h^8 lawful fées and disbursements therein. 

This wàs an application for a writ of habeas corpus on behalf of 
Lee Li^ and others, in présëntîng which the fôUoWing procéedings 
were iadV'.'^ ' /'■ ''■'"';'/ 

Mr. ^!^ooy^: The deferiijMts T^ére arrested some tlme in December in 
Franidlii' eôtulty, charged ■w;lth, beitig ChiiieSe ipersbns found unlawfully -With- 
in the tJMted' States, and, as sUai; arrested for déportation therefrom. They 
were taken before the United States commissloner. After some delay, war- 
ranta werp, laid; ;l?ef ore thp copmlgsioner, and they were committed to the 
Franklin county jail. Proceeaijtga r^ere adjourned from time to tlme untli 
the 29th day of January, when'tnéy were fùrther adjourned by the commis- 
sloner hlmself by reasoM Of hts lUness. On the 2d day of Fèbruary this year, 
the commissloner died, and soon thereaf ter I a new .commissloner, Mr. Fred- 
erick Gr. Paddock, at Malonèi' was appointed in his' stead. By stipulation with 
the goverhinent agents and mysélf, It was agreed that thèse défendants should 
be trlM before the new comtQissloner. They were tdken bef ore him, and in 
thë meantini'e he had had' feomècorrespondence with the comptrolier' s office at 
Washington. 'ilt séems that thér© had been difflculty with that department 
as to commissioners' fées, and; as I am Informed, the commlssloners through- 
out the State, and also in the state of Vermont, hâve been held up in their 
fées for Ohinese cases. This «ompiissioner, being familiar wit;h that fact, 
MTTOte thè coiiiptroller's oflloe (or à schedule of fées, and also direcliioti as to 
how he should^ troceed so aS'not to hâve trouble In prOcuring fées. In re- 
«ponse to that communication, the commissloner received an opinion from the 
«onjptroiler glving him a schçdflle of fées, and saying that the comptrolier' s 
■office held that, those were civil- cases, and that no fee could be charged, 
^ànd no jUrisdlçtiOh coxild be àcqùtred upon the part of the commissloner, 
«nless the dominiSsioner; before he proeeeded in the case, had an order refer- 
rlnig it to him from the judge ;^i>f thè district, and for that reason: thàt he 
Should not conslder the case:Untll the order was procured. The matter was 
held ip. abeya^çe for some t^me--| think until the Tth of, March — for the 
©ùrpose of '.strfilghteningthe ehtànglement. Nbthihg had bepn accomttlshed 
on the Tth of 'Màttih, and tliè' dâsè was further adjourned until the ISth of 
Marbh. On Ihe 7th of iMatChi thè' govemmerut appeared' by Mr. Izard, the Chi- 
nese inspector, and by Mr. Stevenson, an attorney frofli Boston. The district 
attomey's office has not been reprçsented in the proceieding untllto-day, ex- 
éept as It was represented by Mr. Stevenson, who, I imderstand, hâs charge of 
thèse matters fbr that locâllty. Oh the flnSt hearihg l'notifled the ofiBcials for 
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the govérnment that, nnless they provided a court by the 13th for the trial or 
thèse défendants, I should take some steps to get them eut iipon a writ of 
Jiabeas corpus, and informed Mr. Izard tbat he might notify the department to 
that efEeét i belleve he did communicate with the department on that day, 
before leaving Malone, that such was the condition of affairs. Nothing was 
accomplished on the IStti, the comptroller still holding to the opinion that 
those were cases civil in their nature, and for that reason that an order must 
be granted, and the commissioner still holding to his opinion that, -whether the 
comptroller was right or wrong, that it was with that office that he would 
hâve to adjust hls fées, and he should absolutely refuse to entertain the 
proceeding until there was an adjustment with the comptroller's office, and 
lie would not entertain the cases. Under that state of facts, I sued out thls 
writ of habeas corpus. The défendants are in jail, lying there without any 
process whatever to detain them, and, under the présent arrangement of 
things, it seems to me that they would remain there indefinitely, because I aini 
thorbughly satisfied that the comptroller's office at Washington would be en- 
Tirely content to hâve thèse Chinese remain in jail as long as they wouldf 
fold their arms, and see iit to do so; and for that reason I hâve sued out this 
writ, asking that they be discharged from the custody of the sherifit of Frank- 
lin county, who now holds them without process. 

Mr. Brown: I hâve prepared a brief answer on the part ofthe marshal, 
or, l'ather, a return to the writ of habeas corpus, which substantially recit.es 
the facts as stated by coïmsel for the application. I think that counsel and! 
jny.self, upon investigation of the case, difCer in no essential partjcular as to^ 
any of the facts upon which this controversy is based. The slight opportunity 
that I hâve had, since the papers were plaçed in my bands yesterday, I have- 
devoted to an examination of the question as to whether or hot the comp- 
troller's office is right in its holding that thèse proceedings are civil, rather 
tlian criminal, and that the United States commissioner can bave no Juris- 
diction under thé Chinese exclusion act except as it is conferred upon tlie' 
commissioner by the United States district court judge. My notion upon the 
sitination, after such brief examination as I hâve been able to give, is simply 
this: That the Chinese exclusion act itself confers unquestionable jurîsdle- 
tion upon the United States commissioners to entertain complaints, to hear 
proofs, to adjudge, décide, and render déportation orders, — complète jurisdic- 
lion under the statute itself; and I am clear in my opinion that the comp- 
troller's office is in error in claiming that the commissioner cannot entertain 
thèse complaints except as jurisdiction is conferred by the United States 
district court judge. 

nie Court: Do you find any authority giving the judge jurisdiction to 
make such an order? 

Mr. Brown: Xone whatever. The Chinese exclusion act provides beyond 
question that a Chinaman found in the United States, and thought to be un- 
lawfully within our borders, must be arrested by the marshal or collecter,, 
taken before the nearest United States commissioner, and there dealt with; 
as specifled in that statute; and tlie only suggestion in the Chinese exclu- 
sion act as to the duties of a United States district court judge is by an 
appeal from a décision of the commissioner. I can take no issi» with the 
commissioner, Mr. Paddock, or any othor commissioner who may be inter- 
ested in a like case, when they say that they décline to exercise jurisdiction 
for the déportation of Chinese found under the eircumstances that thèse 
seven are held by the marshal, unless they. are assured by some compétent 
authority that they are-to receive compensation for services rendered in 
thèse proceedings. I hâve been advised, since the papers were placed in 
my hand, that the commissioner at Malone, Kx-Commissioner Mr. Badger, 
has an account against the govérnment, representing hundreds of dollars, for 
services rendered flve or six years ago, and that for none of the services that 
hâve been rendered by the commissioner at Malone, — and I think that I am 
equally correct in stating that as to commissioners at other points along thls 
border, — that none of them bave received compensation for services rendered 
in this class of cases for flve or six years, and possibly longer; and I am 
advised that It is the intention of the commissioners residing in localities 
where thèse cases are llkely to be presented to unité in a peremptory re- 
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f-i>saï;i1;<? jeijifertïtln Jurl^dlctlon of this sort of cases until the question of their 
e<?|nj!èi^Ba,tlQii h^S|been adjusted by the représentatives of the government at 
W|as^î)Qigtôflvj|i.,ain also advised that the United Sta^tes attorney for the 
st^te cifiy€|fm,o)at bas presented this question, to the ,department of justice 
aûd to the eomptroÙer of the treasury and treasury depaitment, and that the 
departmept ôfjijs^ice indorses the proposition tliat the eomptroUer Is in er- 
ror, and thèse commissioners are entîitled to their compensation as tliough 
they were ord,lnary criminal cases. I think that tliis is tlie flrst step taken 
by any of the ,Cliinameh, or the flrst case "vvhereby thç ïight of the compen- 
sation of the cqmn^issioner or the legallty of the deteiitlon of the Chinamen 
dépends or isliable to turn upon the,rijght of the commissioner to entertain 
jurisdiction; Jn oflier wprds, that nb hàbëas corpus nas been talien out, or 
proceedings tali^eii, Ih any other district, or from the commitment issued by 
any eomn^l^slpjipr Other than Mr. Padijocli. And I can see no other resuit 
frpm this çpntrbyersy except a wholesaie discharge of Chipamen who may 
nowbe in, the CtistcKly of the marshal of thiis district, ànd possibly the custody 
of the marshajls of other districts, unless the comptroller of the treasury de- 
partment, the andltQr,^whoever the oflaeer is, — sees a différent llght than he 
bas thus far exiilbited on the question qr, announced. Bût, I hâve this sug- 
gestion to make, and, while I recognlze that it may resuit in a temporary 
detçfltion of thèse seven Chinamen rëferred to in this pétition, and possibly 
may work temporary hardship upon thém, I do not thlnk counsel for the 
petitioners wiu seriously oppose the proposition; and that is, your honor, 
that this mattéf be heid opèn for tén days or two weeks, that I hâve an 
opportunity pf prèsenting to the department of justice the resuit of this ap- 
plication,' Iji the eve^t that no change is made In the holding with référence 
to the cônipensation pf the TJnited States commissioners; in other words, that 
the department of justice may be speedlly.and accurately advised of the re- 
sult of i;hîs sprt of a hojding, unless there is some change made. And I 
think with this pétition,— this writ of hâbèas corpus, — and the circumstances 
that hâve corne to my kno^ledge, that I can frankly sày to the attorney gên- 
erai, that, lipless some sort of a revision, of the holding rëferred to by coun- 
sel Is màd^ by the çomptroUer pf the treasury depai-tment, that the depart- 
inent of justice need not be surprlsed if the Chinamen now in the custody of 
the n^arstial ; are granted their discharge by this court upon this virit of 
habeas coi?pùs. I think I can prépare a statement showing thèse facts, and 
présent It to the attorney gênerai, so that I will be able to say to your honor, 
say two weeks from to-day, the 2d of Aprll, whether or not there is any dis- 
position on the part of the dejiartment at Washington to do what it uov ap- 
pears they ought to do in' dealijjg f alrly towards the varions commissioners 
that bavé thèse matters before them. That is ail the answer I can make to 
this proposition. 

Mr. Moore: If your honor pleases. In référence to that, I do not object 
to a short delay In the matter, but I think two weeks is too much time. It 
would not be too much time if the matter were new to the department. 
Commissioner Paddock bas had some correspondence with the department, 
going over flve weeks. I am informed by Mr. Paddock that Congressman 
Alexander, of BufCalo, bas taken the matter up personally with the depart- 
ment. The district attorney of Vermont bas taken it up personally; and I 
think Mr. Izàïd, bas made a trip to Washington, — at least he bas made one 
or two reports In regard to It that are some four weeks old; so that the 
matter is not ehtirely new to the department, and it would simply be nec- 
essaiT for: the, district attorney to' make a statement of the condition of this 
case, that It' eould expedite matters there; and the comptroller could reverse 
his opinion if he wanted to do so in a weék, as well as he could in two weeks. 

The petitioners hâve been in jail now over three months, — nearly four, — 
and there bas npt been one single move made towards their diseharge. They 
are no ueajer ont l^an the flrst day they weut in. I do object to the proceed- 
Ing belng held open. I do not think that thé case ought to be held open, 
but I wlll consent that décision be reserved for a week from to-day or to- 
morrow. ,■, ' 

The Court: I think décision should be made now. The proposition is too 
plain for discussion. 
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Mr. Brown: I do not want the absolute service to be made until I haye 
an opportunity of presenting it to the department at Washington, so that 
they may understand the elïect of the présent conditioa of aftairs. 

Charles H. Brown, U. S. Atty. 
Robert M. Moore, for défendants. 

OOXE, District Judge (orally). I am glad to liear that the dis- 
trict attorney, after an examination of the statute, has reached the 
same conclusion regarding this matter that has been entertained by 
the court from the time this controversy ârst arose. Unless my atten- 
tion is called to some authority which I bave not yet seen, I shall liold: 

1. That the statute directing that Chinese persons shall be brought 
before the United States commissioners, clothes those of&cers with 
jurisdiction. 

2. So far as I hâve been able to observe, there is not, from the be- 
ginning to the end of the législation on Chinese immigration, a single 
Avord whioh authorizes a judge of the United States courts to refer 
+bese cases to the commissioners as référées. 

3. That unless the statute gives the United States commissioners 
jurisdiction, there is no way in which they can acquire jurisdiction. 

4. That the United States commissioner at Malone is clothed by law 
with fuU authority to hear thèse cases, but he is not called upon 
to entertain them in the face of an authoritative declination on the 
part of the executive offlcers of the government to pay bis lawful 
fées and disbursements. 

5. That the petitioners are entitled to havetheir cases heard as the 
law of the United States directs, and unless they are heard on or 
before April 3d the petitioners will be discharged without further ap- 
plication to this court. 



MESICK et al. v. MOORE et al. 

(Circuit Court, D. Massachusetts. April 3, 1900.) 

No. 712. 

1. Patents — Construction dp Claims — Infringement. 

Where a patentée in his spécification and claims specifically describes 
a eombination of certain éléments in il machine, one of such éléments, 
which performs a function expressly stated to be material and to consti- 
tute a feature of the invention, cannot be ignored, and a machine which 
contains no such part or its équivalent will not be held to infringe. 

2. SaMK— RaCBR fou BrAIDING WurPLASHES. 

The Turner patent, No. 432,582, for a racer for braiding whiplashes and 
the lilve (claims 2 and 4), construed, and hetd not infringed by a machine 
made in accordance with the Moore patent, No. 575,428. 

In Equity. Suit for infringement of a patent. On final hearing. 

William A. Macleod, for complainants. 

Allen Webster and Oliver R. Mitchell, for défendants. 

BROWX, District Judge. This suit is for infringement of letters 
patent No. 432,582, granted to J. A. Turner, July 22, 1890, described 
as for a "racer adapted to the braiding of whiplashes and the like." 
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The;(jûeBtion ôfinMngementoftliei second and fourfli claims will 
alone be éoB^derëd. The spécification States that the braiding of 
whiplashes "d^Mànds à strong "àM Coritinùously-evën tension, and 
an apparatus so constructed that the speed in running of the ma- 
chine shall not change or dérange the tension during the opération 
of braiding," and that it is the object of the invention to provide 
a racer "havîng thé requisite tension for the br&iding of whiplasbes, 
which tension will not be changed or deranged by the running of 
the machine." The dainas are as follows: 

"(2) in a racer, the frame, 6, ' provii^èd Wlf h pivot, 15, the ratchet, 17, the 
dog, 18, nùt, 21, sprlng, 22, pin, 24, ahd'Sâddle, 25, ail so arrangea and com- 
bined as to recelve and produce the rèqnislte tension: on the threttd or strand 
from the spool, 8." "(4) In a racer, the frame, ,6, beut or formed at the top 
with a recess, 35, the ratchet, 17, dog, 18, nut, 21, spring, 22, pin, 24, and sad- 
dle, 26, the lower prong of the saddle havlng therein a reees^, 36, and ail so 
arrangea and combined that the îrecessés,' 35 alid 36, shall opei'ate as guides to 
the thrœd or strand passing between -the ratbhet and saddle.?' 

The claims are deflnite and exact, and neither is fairly susceptible 
of more than one construction. There is, therefore,; no rgom for the 
application pf the rule stated jin McClain v. Ortmayer, 1^1 IJ. S. 419, 
425, 12 Sup. Gt. 76, 77, 35 L.. W. 800,, 8Q2, «that, where a claim is 
fairly susceptible of two; çonstructioflf , that one will ; be adopted 
whicl) will préserve to the patentée hjs actual invention"; but the 
présent case must be governed by li^e other rule therein stated, that, 
"if the language of the spécification and claims show clearly what 
he desired to secure as a monopoly, nothing can be held to be an 
infringempnt which dpes not f ail within the terms the patentée has 
himself çhosen to express his invention." 

In Water-Meter Co. v. Desper, 101 Ù. S. 332, 334, 25 L. Ed. 1024, 
1026, it is said: 

"Our law requires the patentée to specify particularly what he claims to 
be new, and, if he claims a eombination of certain éléments or parts, we cannot 
déclare that any one of thèse éléments is Immaterlal. The patentée makes 
them ail material by the restricted form of his claim. We can only décide 
whether any part omitted by an alleged infringer is supplied by some other 
devlce or instxumentallty which is Its équivalent." 

In this case we shall détermine the. question of infringement by a 
comparison of the second and fourth claims of the patent in suit 
with the device of the défendant, as illustrated and described in let- 
ters pateut No. 575,428, issued.to 0. E. Moore January 19, 1897. 
The complainants contend that the gist of the invention is a "fric- 
tionally restrained, toothed wheel, which must revolve as the strand 
is drawn out," and that the machine of the patent in suit was the 
flrst ever made which contained a rotating, frictionally restrained, 
toothed tension wheel, operating in. connection with a pressure de- 
vice which will cause a strand passing between said device and 
toothed wheel to be engaged by the teeth of the wheel in such a 
manner that the wheel will be certain to rotate as the strand is de- 
livered or puUed through the tension device. It is obvions, how- 
ever, that the patentée did not, in his application, give to the pat- 
ent office nptice that he desired protection ,f or an invention of that 
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breadth, and that protection for a claim so broad was not intended 
by the grant of bis patent. 

The éléments of claim 2 which require our particular attention are: 
First. The ratchet, 17, or tension wheel. Second. Parts acting to 
exert a frictional restreint on the wheel, and to maintaln such re- 
straint: Dog, 18, spring, 22, pin, 24, nut, 21. Third. Part to hold 
the strand in contact with the ratchet, 17; i. e. saddle, 25. The 
proper tension on the strand is secured partly bj the drag of the 
frictionally restrained tension wheel, acting on one surface of the 
strand, and partly by the saddle pressing upon the opposite surface 
of the strand; the saddle exerting an abrasive friction, while the 
wheel rolls with the strand, but resists its pull, through the restraint 
or drag on the wheel. The frictional restraint on the wheel is im- 
posed as foUows, using the language of the spécification: 

"It is obvious that the more flrmly not, 21, is screwed on, the more flrmly 
will ratchet, 17, be held between such nut and frame, 6; and as the degree of 
tension dépends on the ease or difficulty with whieh the ratchet, 17, turns on 
its pivot, the tension will be determined and controUed by the nut, 21." 

This contains a clear statement of the means of originaUy im- 
posing the restraint on the révolution of the wheel. In this the com- 
plainants' device resembles both the défendants' and the prior Phila- 
delphia racer. That the maintenance of the tension is also mate- 
rial appears from the language of the spécification, stating that the 
braiding of whiplashes demands "an apparatus so constructed that 
the speed or ininning of the machine shall not change or dérange 
the tension," etc., and the further language, "which tension will not 
be changed or deranged by the speed or running of the machine." 
We flnd next in the spécification a statement of the means for pre- 
ventihg a change or dérangement of the tension originally imposed 
by turning nut, 21, "and further, as the dog, 18, has no révolution 
on pivot, 15, the pin, 24, prevents the turning of nut, 21, and thereby 
prevents the change or dérangement of the tension," etc. The sole 
function of spring, 22, and pin, 24, working in nut, 21, and into the 
holes in dog, 18, is to lock nut, 21. It is a positive locking device. 
In the défendants' device wé find, also, means for imposing a fric- 
tional restraint upon a tension wheel, or, rather, upon each of a pair 
of tension wheels. Thèse wheels rotate upon "suitable pivotai axes 
or the screws, 14." The spécification of the Moore patent, which 
illustrâtes the défendants' device, says: 

"Between the under sides of the heads of said screws, 14, and the outer 
ends of said tension rollers are placed coil or other springs, 15, for frictional 
action against the ends of said rollers, whereby they are restrained from rota- 
tion excepting by the action of a strip Of said braiding material, 8, while the 
latter is drawn between them." 

In the défendants' device, however, there are no spécial devices 
for retaining the initial restraint. The continuance of the restraint 
dépends entirely upon the initial adjustment of a nut. This was also 
the case in the Philadelphia racer. In each device the initial ad- 
justment is effected by acrewing the parts closely together. The 
function of particular parts mentioned in the claim, to wit, the 
"spring, 22," and "pin, 24," which works into holes in dog, 18, and 
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jiiitQ nut, 21, to lockî it, is npti îB^rformed tjy any part? of the défend- 
ants' device. To hold the défendants for infringement requires us, 
ithepefoçe, either to disrçgai?d spécifie parts whicti.by enumeration 
in the Cflaini the patentée has: conclusively decla.ired to be material, 
and whiçji! hâve spécial functions, or so to broaden the claim as 
to n^ake it;CQver any means for imposing frictional restraint upon 
the wheels, regardless of W|hether such means are objectionable on 
account of the lack of deviçes for preventing the change or dérange- 
ment of the tension. Wéll-«stablished rules of law f orbid us either 
to eniarge thedainis, or to disregard material parts of the combina- 

tion, ;;,.',. ■ ,^ - i: • 

We will now consider; tjie parts which grip the strand, naniely, 
ratchet, 17, and saddle, 26. The word "ratchet" is said by Calver, 
the complainants' expert, tobe applicable either to a toothed wheel 
or a toothed bar. He also says that the term "ratchet-wheel" would 
indicate one.having "teeth, one face of each of which is approxi- 
mately radial, and the other face of which is tangential." This 
form of tooth is shownin the drawings of the patent. The spécifica- 
tion employa the term, a "tension-ratchet." Turner, the patentée, 
testifles tîia,t the ratchet-teeth are "so construeted that they may 
be sharpened with a common three-cornered file," and that the teeth, 
unless they are fairly sharp, hâve a tendency to let the strand slip, 
thoijigh he also says that a lack pf sharéness can be overcome by 
putting more pressure on the saddle. Ile says, "The sharper they 
are, the less pressure need be put upon the spring that presses the 
saddle, tp. insure good work." The saddle, whose fonction, as stated 
in the spécification, is "to hold the thread or strand as it is being 
unwpundfrom the spool flrmly in contact with the ratchet," "has 
a nearly semicircular fork, the prongs of which embrace the adja- 
cent half of the ratchet, 17,- while the opposite end is connected 
with the frame so that the saddle is "permitted to move to and from 
the ratchet as it may be affected by the, varying size of the thread 
or, strand in process of braiding." The tension resulting from the 
co-operation of ratchet and saddle demûnds that they should be con- 
strueted substantially as specifled in the patent. The spécial form 
pf teeth and of saddle perm|^|;s a certain degree of abrasive friction 
on, one side o| the strand, and it seems essential that the teeth 
should hâve an edge spmeWjliat shàrp, to engage the strand and pre- 
vent slipping, and, on the other hand, that the teeth should be so 
shaped as not tp eut the, strand. The défendants' device for grip- 
ping the strand consists pf two co-operating spur gears. Both of 
thèse are frictionally restrained, and' the strand pulls against both 
wheéls, both yielding to the pull. One of the gears is flxed to the 
stationary frame, while the other is attached to a spring-controUed 
vibratory support which , la pivotally hung to the stationary frame. 
The relative position or proximity of the défendants' tension rollers 
is thus made variable. Mr. Calver testifles that the wheel, 13, of 
the défendants is the équivalent of complainants' saddle, because it 
holds the strand in such contact with the wheel, 12, as to cause 
wheel, 12, to rotate as the strand is delivered, and thereby impart 
tension to the strand. It is évident, however, that the tension pf 
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the strand in défendants' device is cansed by a criinpinj? bptupi'u 
two gears, whose teeth are so related tliat thej woul<l iuteiluck Init 
for the interposition of the strand. The abrasive action of saddle 
and ratchet is not présent. The strand pulls against two frictiouullj 
restrained rollers, each of which yields to the pull. 

In view of the spécifie descnption of the spécification, and of the 
narrow cbaracter of the claims and of the invention, I ani of the 
opinion that complainants' patent must be restricted to the ratchet 
with teeth of substantially the shape denoted by that term as ircn- 
erally used, and shown in the drawlng. co-operatiuj; with a saildle 
of substantially the kind described in fhe patent. The défendants 
bave neither ratchet, saddle, or positive locking device, and there- 
fore do not infringe the combination of the second clalm. The find- 
ing as to the second claim is aiso conchisive as to claira 4, which 
enumerates, as essential parts, the ratchet. 17, dog, IS, nut. 21, 
spring, 22, pin, 24, and saddle, 25. I find, tberefore, that claims 3 
and 4 are not infringed. The bill will be disuiisscd. 



CROWN COKK & SEAL CO. v. ALUMINUM STOrUEIt CO. et aL 
(Circuit Court, D. Maryland. March 24, 1000.) 

L Patents — Rbissde— Constructton of Ci.atm. 

Under the rule that the invpution diselosod hr Ihe oriprinal patent can- 
not be broadened by a reissue, an additlonal daim enilioilied in a reissue 
must be construed with référence to the limitatious imposed by the pro- 
ceediags on the original application; and wliere tlie lile wninijer dis- 
closes that a certain feature was an essputiiil tleiiiont of the combina- 
tion of the original invention, without which it was held unpatentable, 
Buch feature must also be considered an élément of the additioual claim. 

SL Same. 

Référence to the spécification and drawlnsa Is always proper, to as- 
certain what were the essential and real characteristics of the Invention 
there described. 

ft. Same— Suit for Infiîinoement — Effect of NoNnsER. 

Nonuser of a patented device does not deprlve a complainant of the 
right to an injunction against infringement, when cloarly shown. but raay 
be considered as tending to support a cljiim of défendant that the device 
Is not practlcally operative. and as bearlng on the question of infringe- 
ment, where defendant's device Is shown to be comiuerciaJly successful. 

i. Same — Infiiingemekt — Bottine Stoitei!. 

The Painter reissued patent. No. 11,<!S5. for a bottle stopper, as well 
as the original patent. No. 540.072. is limited to substantially the mech- 
anism tl:ereln described. which consists of a combination of three élé- 
ments: An annular projection or shoulder in the interior of the neclj of 
the bottle, on which the stopper rests; an annular groove îmmediately 
above such shoulder: and a cup-shapert disk, made of tin or other siniilar 
métal, slightly smaller In diameter tlian the interior of the bottle neck, 
which Is rested upon the "shoulder, and there expanded by pressure, which 
flattens It and forces the edges into the groove, fonuing a tight stopper. 
The interior shoulder Is an essential élément of the invention, and the 
patent is not infringed by a stopper made in accordance with the Hall 
patent, No. 541,203, In which no such shoulder or ils équivalent is used. 

In Equity. Suit for infringement of a patent. On final hearing. 

Robert H. Parkinson and William A. Fisher, for complainant. 
Albert H. Walker and William E. Hoffman, for défendants. 

100 F.— 54 
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MORRIS, District Judge. This is a suit in equity^ praying an in- 
junction and an account, for alleged infringement of a patent for 
a bottle stopper belongiug to the complainant. The inventer, Wil- 
liam Pàinter, flled his application for the patent October 12, 1885. 
By reason of contentions witli the examiners of the patent office 
with respect to the scope of the claims, the patent was not granted 
until very nearly tèn years after the application, viz. May 28, 1895, 
when patent No. 540,072, with four claims, was granted to the in- 
ventop, William Painter. On December 26th of the same year (about 
seven months after the granting of the original patent), Painter ap- 
plied for a reissue; and after rejection by the examiner, which was 
reversed on appeal to the examinera in chief, and after the over- 
ruling of a protest against the allowance of the reissue flled by Rob- 
ert A. Hall, the patentée under whose patent the défendants are now 
manufacturing, the reissue No. 11,685, with the additional claim 5, 
was granted July 26, 1898, to the complainant, as an assignée of 
Painter, and it is for the alleged infringement of this reissued pat- 
ent that this suit is instituted. The bottle stopper made and sold 
by the défendant corporation is made by it under the patent (meu- 
tioned above) to Robert A. Hall, upon application ûled Pebruary 28, 
1894 (No. 541,303), issued to him June 18, 1895. 

The défendants' answer sets up 11 différent défenses, some of which 
are attempted to be supported by imputations of fraud and perjury; 
but to sustain thèse serious charges there has been no persuasive 
proof adduced, and they will not be further noticed in this opinion, 
and are dismissed as not entitled to considération. The other dé- 
fenses are, in substance, that the reissued patent is void for want 
of utility; that Painter had abandoned the original application be- 
fore the patent was granted; that the original patent was surren- 
dered without légal grotind for sWrrender; that claim 5 Of the re- 
issue was broàder thah ahy claim of the original patent, ànd the 
application for the reissue was unreasonably delayed; that claim 5 
of the reisBue was not for the same invention shown in tlie original; 
that the défendants hâve not infringed; that the oomplainants are 
estopped f rom enforcing the reissued patent against the défendants; 
and, fuirther, that eqiiity has no juri^diction, becausé the complain- 
ants hâve never manufactured, used, or sold any bottle stoppers 
made acoording to the reissued patent. 

The Painter original patent. No. 540,072, describes a bottle stop- 
per made of à metallic disk, of tin or other nonelastic material, of a 
convex or cup-Iike shape, It is insertedin the bottle with its convex 
side up, 80 as to rest upon an annular projection inside the neck of 
the bottle, sufficient to prevent its being pressed down, or of itself 
f allihg doWû, into thé bottle. Inimediately above the annular pro 
jectiori or shoulder there is an annular recess or groove in the inside 
of the neck of the bottle, into which the edge of the convex-shaped 
disk may be expanded to make it fit tightiy when by pressure the con- 
vexity is flattened out. In order to make a pprfectly tight joint, a 
pacting of some sort is placed' on thè undersidè of the disk, and rests 
upôn the jutting shoulder, or may be placed, in the form of a gasket, 
in the iannular groove. The inventer àlso exhibits, in Fig. 5 of the 
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drawings, a modification in which tlie métal disk is placed resting 
on the shoulder, with the concave, instead of the convex, side upper- 
most, and with the edge of the disk turned up more abruptly; and in 
this form, by the use of the expanding tool, the upturned edge is 
forced into the annular groove. In the original patent as granted 
there were four claims: First, for the combination of the bottle 
neck having an inside groove and a shoulder projecting inward, 
and a cup-shaped disk or plate of material having permanent flexioji, 
ail opéra ting as set forth; the second claim is for the same, with a 
hole in the métal disk, for convenience in extracting the stopper; 
third, for the same as the flrst, with the concave side of the disk 
arranged downward; and, fourth, the same as the flrst, with a pack- 
ing beneath, and retained by the disk or plate. Ail four claims 
call for the shoulder projecting inward, beyond the wall of the mouth 
of the bottle above the groove, as an élément of the combination. 
The use of the shoulder is thus explained in the spécifications: 

"The eircumferentlal dlameter of the disk, c, is slightly less than the interior 
dlameter of the bottle neck above the groove, b, so that it will slip freely 
through and rest upon the shoulder, d, which projects inward slightly further 
Than tliat portion of the bottle neck above the groove. The disk, c, Is in- 
troduced concave side downward and convex side outward, so that its edge 
rests ail around on said shoulder, d, and is free to expand into said groove 
when suffleient pressure is applied to the convex side to pennanently reduce 
the convexity. Sufiieient pressure will suppress the convexity and produce 
a plane, but the relative dimensions preferred are such that the edge of said 
disk will réach the bottom of said groove before the convex figure has dis- 
appeared, and in that way a hard and tight contact ail around may be pro- 
dueed; but, as it is practieally impossible to produce disks or bottle necks 
perfectly eircular, it is désirable to employ a packing of some kind with the 
disk, c. This packing may be in the form of a gasket laid in said groove, 
around the edge of the disk, or beneath the same, and between it and the 
shoulder, d; but I prefer to émploy a disk of the packing material laid be- 
low the disk, c, and either clamped against the shoulder, d, or forced into the 
bottle throat below said shoulder, and retained there by the disk." 

It would appear that the invention of Painter consists, in sub- 
stance, of the métal disk, smaller^than the opening of the bottle, — 
made so that either by direct pressure, or by an expanding tool, it 
can, while it rests on the inwardly projecting shoulder, be expanded 
until its edge reaches into the groove, and the packing is forced down 
upon the shoulder, and makes a tight joint. In his original appli- 
cation, filed October 12, 1885, Painter had three claims, which were 
not allowed, as follows: 

"(1) A bottle stopper, consisting of a cup-shaped disk, of substantially non- 
elastic métal, adapted to close a bottle mouth by being forcibly and perma- 
nently expanded after being placed therein, substantially as set forth. (2) 
A bottle stopper, consisting of a cup-shaped disk of métal, combined with a 
bottle neck having an interior groove, into which said disk is fastened by be- 
ing forcibly and permanently expanded after being placed in said neck. (3) 
Combined with a bottle neck provided with an interior groove, b, a bottle 
stopper composed of a cup-shaped disk, c, of métal, permanently expanded into 
said groove, and a packing to close said bottle mouth below said disk, a.s set 
forth." 

Thèse claims were ail rejected by the examiners of the patent oiïice, 
as were also 10 others which were from time to time submitted 
during the protracted proceedings over the allowance of the patent. 
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It ÏB quite clear that the state of the art did not entitle Painter 
to be treated as a pioneer inventor, iu respect to the bottle stopper 
described in his speciflcatiotas. Lenglet, in his patent No. 229,537, 
July 6, 1880, had described a stopper consisting of a métal cup and 
a glass jar, with annular; grooves in its neck, into whick grooves 
the annular sides ôf the cup, made of pliable metallic material, are 
expanded by an expanding tool, which he also patented Septem- 
bec 7, 1880 (No; 231,917). Painter bimself had patented a bottle 
st^per {No. 327,099), September 29, 1885, consisting of a flexible 
disk inserted into a bottle neck either having an internai groove, 
or without.; In this patent the disk is to be made largeri than the 
neck of the bottle, and forced in, so that it assumes the form of an 
invertéd dôme supported by pressure against the internai walls of 
the neck. He states in the spécifications of his patent that many 
materials, metallic as well as nonmetallic, are available for this de- 
vice, and that witb metàlUc disks a packing is réquired. In the 
spécifications of the patent now in suit, Painter states that bottle 
stoppera which a,ct by expansion hâve theretof ore been made, but, 
so far as he was aware, théy hâve always been made of an elastic 
material expanded and maintained in that condition by a sustained 
mechanical pressure, and that bis invention differed, in the employ- 
ment of an expanded stopper made of some material substantially 
inelastiè, which, when once expanded within the bottle moutb, will 
remain so. Ail he clainiis,, therefore, as his invention, is the adapta- 
tion of a new material ttj an old idea, and the new means of doing 
it. It was a fact, however, that Lenglet had in 1880 patented a cup- 
shaped stopper, made of métal, which was expanded against the in- 
side of the neck of a glass jar so as to fit into its grooves and make 
a perfeçt joint, and was intended to remain of the shape into which 
it had been pressed. Painter's invention was not a new applica- 
tion of a scientlflc principle to obtain a useful resuit, but, rather, 
an improvement in the mfiterial and mechanism of a kaown device. 
Painter's improvement was the use of the disk-shaped pièce of 
tin, or similar métal, made slighdy smaller in diameter than the 
bottle neck, which, when inserted, rested upon a shoulder; and his 
intention was that tlie disk should be flattened by pressure, or, if 
placed concave side up, was to be expanded by a tool until the disk 
was reduced almost to a plane, and the concavo-convex shape should 
nearly disappéar, and the edge of the now nearly flat disk project into 
the groove to the extent of the dept"h of the groove. He states that 
the hard and tight contact ail around the disk is produced by the 
edge of the disk being forced against the bottom of the groove, as- 
sisted by the packing which is used to obviate imperfections in the 
disks or bottle necks. 

In the reissued patent claim 5 was added, as foUows: 

''{5) The comWnation, substantially as herelnbefore desctibed, of a bottle 
having an Interior groove In Its mouth, a packing or gasket in said groove, 
and a disk or plate of material having permanent flexion, whlch confines the 
packing in said groove, and jnaintains it In tight contact with the adjacent 
surface of the grooVe." 

It is conceded law that the invention disclos^d by the original pat- 
ent cannot be broadened by a surrender and reissue. It is the office 
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of a reissue, subject to the limitations and conditions under whicb 
it is permitted, to explain and claim the actual invention which. the 
original exhibited, but failed properly to claim. And a test of what 
was the Painter invention shown in the original patent, sufflcient, I 
think, for the décision of this particular case, is, would a person 
skilled in the art which is involved in this industry, and without 
the exercise of invention, be able from what is disclosed by either 
the original or the reissued patent to make the bottle stopper made 
by the défendant, or one substantiaily the same? The defendant's 
stopper is described and explamed in the patent applied for by K. A. 
Hall February 28, 1894, and granted to him June 18, 1895 (No. 
541,203). It is described as a hoUow métal plug, which is expanded 
within the throat of the bottle into a retaining engagement there- 
with. The bottle for use with this stopper has no shoulder project- 
ing inwardly,' and it is claimed that even in an ordinary bottle it 
can be made, by the use of a rubber gasket, to produce a sufflcient 
seal ; but, for tlie best results, it is said that the bottle should hâve 
an annular groove just below the top or lip. The métal plug, as 
shown in the drawings, is a short cylinder open at the top and closed 
at the bottom. It has an outward flare or flange at the top, and 
its location in the neck of the bottle is gauged by the contact of 
the flange with the lip of the bottle. xV rubber gasket is applied, 
by either placing it as a ring around the periphery of the métal 
cylinder, or as an annular packing in the groove in the neck of the 
bottle. The métal plug having been inserted in the raouth of the 
bottle, an expanding tool is applied within it, which forces a por- 
tion of the sides of the plug against the rubber gasket; forming, as 
seen from the inside of the métal cylinder, an annular groove or re- 
cess in the métal corresponding with the annular groove in the neck 
of the bottle. The ring of expanded métal, retaining its expanded 
shape, forms a sufflcient sealing contact. The patentée claims, as an 
advanlage of bis form of stopper, that the expansion of the métal by 
the expander forms within the plug, as the resuit of the projection 
of the ejipanded portion into the groove, a shoulder of métal against 
which a bottle-opening tool can engage for convenient opening of the 
bottle. 

It will be seen that in the Painter device the idea is to produce 
a nearly flat disk, with its circumferential edge engaging against 
the bottom of a groove; and a person who undertook to foUow the 
instructions of the spécifications of the Painter patent would nat- 
urally work to obtain that resuit. In his endeavor to accomplish 
what the patentée intended, it would not occur to him to dispense 
with the inwardly projecting shoulder in the neck of the bottle, and to 
liave the disk made like a hollow plug or cylinder, and to flare the 
cylinder at the top so as to catch on the lip of the bottle and not fall 
through the neck, and then expand the sides of the plug near its 
bottom, leaving it a cup-shaped cylinder, with its edges flaring over 
the mouth of the bottle. This woxfld be to abandon entirely ail idea 
of i)roducing by pressure or expansion a flattened disk, with" its edges 
projecting into the groove. It would rather seem that the defendant's 
device would never hâve been arrived at by following any suggestion 
contained in complainant's patent. 
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■JtU «rfedi, however, timbras the flariûg' top of tljéi métal j^lugi.is : 
not clàimM by Hall as esâential, and that asianhis Spécifications^ 
he sayé,' "So f ar as properly loeatingi tke plùg witbiilai tottle is con- 
cerned, it'would bë quite immaterial whether said location be gauged 
by the contact of a flange on the ping with the lip of the bottle, or 
by contact ôf the inner end of the ping (or edge of the gasket) wdth 
the lower side of a groove in the thro-at of the bottle, or by holding 
the plug SuBpfendèd upon: an expander which is ganged, as to its work- 
ing Ipéfiition, by the lip of the bottle," therefore in the Painter de- 
.Tice the disk cah in the same way; without the use of a shoulder 
for supï>Oft, be snspended in the nêck of the bottle on an expander. 
It is true, no doubt, that with care thîs can be donej and it is true 
that in the defendant's device the length of the cylinder might be 
reduçed until it is not to be distin^ished from the complainant's 
disk, iand the complainant's disk might hâve a greater initial diam- 
etei", àiïâ bave its edgesi turned up ntintil it wasinot to be distin- 
guisheia ivôm defendaht'è ping or cylinder. But it w6nld always re- 
main thât "what was inténded in complainant's patent was to pro- 
duce a flâttenéd disk, the edges of *which engagea with the bottle, 
and what Wâs intended'in defendant's device was toexpand the sides 
of the ping agàinst the bottle, anè not to expand the top or edge. I 
can see no g'round for holding that the! Fainteri patent in suit is en- 
titled to a brtoad construction, covering every form of device for an 
expahding stopper, made of some substantiàlly inelastic material, 
which, when once expanded within the bottle mouth, will remain 
so, and Mil confine a suitabîe packiqg in the groovè; but the proper 
construction of the patent and of his invention, considering the state 
of the arti would rather seem to beconflned to substantiàlly the 
mechanism which he described and its équivalents, and I think an 
essential élément in that invention was the interior shoulder in 
the neck of the bottle. 

It is uf ged for the complainant that the flare or flange of the upper 
edge of defeiidant's cylinder is the équivalent of the shoulder in 
the bottle called for in complainant's spécifications, and in his first 
four claims, for the reason that the resùlt of each is to hold the 
stopper in place during the process of sealing, and also that the cylin- 
der-shaped plug of the défendant is the équivalent of the "disk or 
plate of material having permanent flexion" mentioned in daim 5 
of the Painter reissue. I cannot agrée with this contention. Eef- 
erence to the speciflcations and drawings is always proper to ascer- 
tain what were the essential and real characteristics of the inven- 
tion there described. In the drawings of the complainant's patent, 
the tight joint is shown as made by the packing being f orced hard 
against the shoulder, and the shoulder was an élément in each of 
the four claims allowed in the original patent after 10 years' con- 
tention before the exariiiners of the patent office; and they were 
allowed npon the very ground that there was no x)atentable novelty 
in thé expansible disk or the groove, but there was patentable novelty 
in the combination of the groove, the raieed expansible disk or plate, 
and the shoulder. It is somewhat signiflcant, also, that the Com- 
plainant bas never pût upon the market, or otherwise in any way 
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used, the device described in the patent in sait. The reason for 
this is asserted to be that the other bottle-stopper devices manu- 
factured by the complainant corporation, under other patents granted 
to Painter for other forms of stoppera, are so highly esteemed by the 
public that the complainant has never considered it worth while, so 
long as the defendant's conflicting contention had not been adjudi- 
cated, to attempt to commercially introduce this device. This non- 
user would not, in my opinion, aiîect the légal right of the complain- 
ant to enjoy the monopoly given it for 17 years by the Painter patent, 
and to enforce it by the aid of an injunction, if the défendant clearly 
infringed; but this nonuser does give support to the contention that 
the Painter patent in suit was not made use of, because the device 
has defects which make it dilHcult to use commercially, and that it 
was not the équivalent of the defendant's device, which is free from 
thèse difflculties. 

Without discussing other questions raised by the défense, I hold 
that the défendants hâve not infringed the invention made known to 
the public through the original Painter patent, No. 540,072, or the 
reissue, No. 11,685. 



CLARK V. JUSTI et al. 

(Circuit Court, N. D. Illinois, N. D. March 3, 1900.; 

No. 25,014. 

Patents— Invention— DentaIj Spittoon. 

The Hurlbut reissued patent. No. 11,680 forlginal No. 50.3,004), for im- 
provements in dental spittoong, construed as to the flrst four claims, and 
held not antieipated, and valid as disclosing patentable invention. 

In Equity. Suit for infringement of a patent. On final hearing. 

Coburn, Hibben & McElroy, for complainant. 
Chapin Denny, for défendants. 

KOHLSAAT, District Judge. This action is brought by com- 
plainant against défendants for the alleged infringement of the first 
four claims of reissued letters patent No. 11,696, dated September 
37, 1898, for "improvements in dental spittoons." The said four 
claims are identical with the same numbered claims of the original 
patent. No. 563,664, dated July 7, 1896. Some point is made as to 
the validity of the reissue. The claims sued on are identical with 
the same numbered claims of the original patent, and défendant in- 
sists that the suit should be upon the original patent, for the rea- 
son that the broadened claims of the reissue are invalid. I do not 
deem this point well taken. Défendants admitted at the hearing 
that, if the claims in suit M'ere valid, their device was an infringe- 
ment; but they insist that said claims are invalid, as being merely 
an aggregation of prior well-known éléments. Therefore the in- 
quiry herein is limited to said question of validity. The said four 
claims read as follows : 

(1) "In a spittoon, an inner and an outer bowl, the inner bowl being re- 
voluble; and a water Injeetor adapted to direct a jet of water against said 
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r^voluble Ijowl to revolve the same.", (2) "iL:dental splttooîi,,Jia:^ing an outer 
and an inner bowl, tbe Inner bowl bélng revoïijble within the oùter bowl; a wa- 
ter injectôr adapted to'tâirôw a streàm'of wàto àgalnst the in'siét suïfkce of the 
ikmer bowl; and an adjustable fixture cairyin^ iiie înjector, by whlcti it is made 
removable (rom ; the innef bowl." : (S) ; ''In a; dental spîttoon, an inner bowl and 
an outer towl, the Innèr Ijowl beingre^vpjuble; a water injecter, held to di- 
rect watér against the Inner surface Of the }pner bowl to revolve the same; 
and â'éxture whieh holds'the watef injectôr, the water injectôr lôëing adjost- 
able in tiie fixture to change the directloû of the stream:;which it diructs 
dgalnst the revoluble bowl to modlfy tbe speed of the révolution of the 
bowl." (4) "In ja dental spittoon-, an outer and an inner bowl, tlie inner 
bo-ycl belng revoluble In the outer bowl; the water injecter for directing the 
strçain of water against the surface of the lùner bowl to revolve the same; 
and a Wtaovable cap, placed over the upper edges of the two bowls, seeured 
to tbe' outer bowl." 

The otjject or resuit sought by the said deviee is a flushing veil 
or sheet of running water completely covering the inner surface of 
the inner bowl, obtained from a minimnm supply of water, for the 
twQÎdld purpose of keeping said surface clean, and to promptly car- 
ry dpwnward to the discharge pipe such mucus and other substance 
as may be Project ed therein; the bowl being intended principally 
for use by dentists. The patent is essentially for a combination. 
The éléments are : (1) An outer bowl ; (2) an inner revoluble bowl ; 
(3) an adjustable water injectar; and (4) an annular cap or rim 
attached to the outer bowl, and bridging the space between the 
bowls. The jet of water from the injectôr is forced against the in- 
ner surface of the inner bowl obliquely, causing it to rotate, where- 
by, through the combination of the centrifugal force çaused by the 
jet of water so applied, and the ïorce of gravity acting upon the 
water, a flushing yeil or sheet of running water completely covers 
the inner surface of the bowl; the iùner bowl being, by a nicely ad- 
justed mecbanism, made to revolve without material friction upon 
a pin-point bearing, thus enabling a very sligh-t and gentle jet of 
water to give the bowl the spéed fequired to carry the water a 
considérable distance around tbe boWl'Tbefore it yields to the force 
of gravity, and reacl^es the outlet. The annular rim is added for 
the purpose of preventing overflow over the edge of the outer bowl, 
the space between the two bowls carrying off any overflow, and at 
the sam^time serving as a passage for escape of air from the waste 
pipe, thereby, avoiding any unpleasant noise. The whole, in com- 
bined opération, constitutes an approximately perfect spittoon for 
the purposea desired. Défendants insist that each one of the élé- 
ments of, said combination is old, a^nd that the whole constitutes 
nothing more than intelligent aggregation. In support of this con- 
tention, varions so-called "anticipating devices" are shown, but the 
défense is rested mainly upon the Bardsley rotary fluid motor, cov- 
ered by letters patent No. 509,644, issued November 38, 1893, in 
combination with the S. S. White dental spittoon. The Bardsley 
motor consists of a revoluble flat disk with a flanged edge, rotated 
by a jet of water directed against said disk near the flange. This 
motor has been applied exclusively to the purpose of gênera ting 
power, and has never been applied in this or any kindred art prior 
to the use by Hurlbut. The White spittoon consists of an ordinary 
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standard bowl, the inner surface of which is supplied with water 
from a central rotating water distribu tor in the nature of a Barker 
mill or lawn sprinkler. Varions other de vices are shown, in which 
water is supplied to an ordinary dental spittoon bowl by means of 
an annular perforated or open ring extending around the upper 
perinieter of the bowl, and also by central distributors, but there 
are noue which. contain the principles shown in corabination in com- 
I)lainant's device. To my mind, the application of the principle 
suggested by the Bardsley motor to a revoluble inner bowl of a 
dental spittoon, whereby a very slight and gentle jet of water would 
sutïice to form a complète flushing veil of water over the entire in- 
ner surface of the inner bowl, — the idea of génération of power be- 
ing practically absent, — was a distinct advance, and constituted in- 
vention of such a character as to entitle its originator to the pro- 
tection of the patent laws. But, even if this were not so, the sélec- 
tion of a principle from an entirely distinct art, and applying it with 
such bénéficiai results as follow from its opération in combination 
with the old spittoon devices in évidence herein, certainly produced 
a novel and patentable combination, and not merely an aggregation, 
as insisted by défendants. The prayer of the bill is granted, and 
a decree may be prepared accordingly. 



THE HAVAXA. 

(District Court, E. D. New York. Marcli 30, 1900.) 

Shipping — Injury by Passing Vbsskl to Vessel AT Wharf— Négligent 
Navigation. 

ïhe Havana, a new steel steamsliip, of 5,000 tons net, on her trial trip. 
wliile passing a wtiarf on ttie Delaware river at rtiiladelpliia, both on go- 
ing ont and on coming in, produced so large a wave as to cause libelant's 
vessel, which was properly moored to the wharf for discharging cargo, 
to range so violently as to break her Unes, although no such efCects fol- 
lowed the passing of other vessels at greater speed. HeM, that such 
facts raised a présomption of négligent navigation on the part of the 
Havana, which rendered her liable for the injury. 

In Admiralty. Suit to recover damages resulting from the négli- 
gent navigation of the steamship Havana. 

Convers & Kirlin (Mr. Betts, of coimsel), for libelant. 
Carter & Ledyard (Mr. Taylor, of counsel), for claimant. 

THOMAS, District Judge. The Murcia, classed Al at Lloyds, 
1,694 tons net register, 303 feet long, 41 feet 6 inches beam, began 
the discharge of her cargo on January 6th at the wharf of the Penn- 
sylvania Sait Company, Philadelpliia, on the western shore of the 
Delaware river, which at that point is less than 2,000 feet wide. 
She continued moored on the south side of the wharf, her stern be- 
iug almost flush with the river end of the pier, when, on January 
9th, the Havana, a new steel steamship built by Cramps, about 7,000 
tons gross, and 5,000 tons net register, 360 feet long, 50 feet beam, 
of about 17 feet draft, passed down the river on a trial trip, at a 
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distance of from 500 to 750 feet from the pier line. Thte wave Caueed 
byher passage nlade the MurCia range forward and backward, which 
resdlted in carrying away a new 2|-inch wire line aft, and a 6-inc1i 
Manilla hawser foi'ward. In the afternoon of the sa nie day the 
Havana, coming up thé river, produced so large a wave as to dis- 
turb aèftih the îfurcia, carrying away ail her lines, except a S^-inch 
wire and 10 inch Manilla springs. ^ It is for this injury to the lines 
that thelibel has been flled. 

Oertain facts appeari' (1) The wave from the Havana at each time 
of her passing so disturbed the Mnrcia as to break certain of her 
lines. (2) tn the afternoon the Havana was seen api)roaching at 
a distance, and the crew of thé Murcia, consisting of eight or nine 
personsi were distributed along the lines for the purpose of slacking, 
or doing such other suitable thing as might best meet any difflculty 
that should come from a passing vessel. (3); Aithough the vessel 
had been in this position for several days, and had been moored in 
the sawe wajv save; as her moorîngs were slàckened to meet the 
rismg tide, no Injury had ariseiïirom the trafflc in the river, iucliid- 
ing that of the Wiimington passemger boats, passing up and down, 
which passed at a rate of 17 or 18 khots, but whose displacement 
wave was much less than that of the Havana.. (4) The passing of 
the Havana did cause the Murcia to range violently. 

From thèse data it must be concluded that there was some mis- 
use of the Avaterway by the Havana, provided it appear that the Mur- 
cia was properly moored. Thé évidence on the part of the libelant 
is to the effect that she was moored suitably and with eare. This 
évidence is not controverted by the claimant to such an extent as 
to enabie thé court to flnd that there was anything unsuitable in 
the mooring. There wefe in use for mooring her twp spring lines 
of 10-inch Manilla r ope, fastenediby several turns about an iron bitt 
aboard, made fast to two mooring posts on the wharf. On the 
after end of the ship -«vere t^yo bights, one leadiûg forward and one 
leading aft from the quàrter deqk, of S^-inch steel wire, while on 
the poop deck there was a 2i-ineih wire, and two bights of a 6-inch 
Manilla rope. Forward there were ont a 4 or 4^ inch wire, a 2J-inch 
wire, and a 6-inch Manilla rope. , It is considered that the ship was 
properly moored, and that hér mborings were bi-oken by the action 
of the Havana. Evidence is gitén' in behàlf of the latter vessel tend= 
ing to show usual speed;. and proper distance from the pier lines. It 
is alleged that her speed had been reduced to slow speed before ap- 
proaching this part of the river, but the évidence of her pilot is that 
she was going at half speedi and Stemming a tidé of about 2^ knots 
an hour. Under forced dratt, the Havana cbuld make 17" knots, 
while her fuU speed without foreéd draft m as about 14 knots. Her 
half speed was not more than 9 or 10 kiidts. It is not for the court 
to conjecture why this particùlar steamer, going at that rate of 
speed, should hâve produced this injury, while other vessels, alleged 
to hâve been taken past the point at a grCater speed, did no injury. 
It seems sufflcient that, upon two trials ôf passing the place where 
the Murcia lay, the Havana was conducted in such a manner as on 
each occasion tb part the Unes of the. Murcia; and this indicates 
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abnormal résulta from navigating the river, from which négligence 
on the part of the Havana may be infeiied. The libelant should 
hâve a decree, with costs. 



THE M. D. WHEELER. . 

(District Caurt, B. D. New York. March 30, 1000.) 

1. Toa AND Tow— Abakdonmekt of Tow wnEN Aokound. 

A tug whicli abandons a tow after she liad grounded, leaving her In 
a position of danger, is liable for the injury resulting, of wliicli tlie tug's 
négligence was a proximate cause. 

3. Samî:— Suit by Tow against Tug— Mutuai, Faui.t. 

A scliooner in tow of a tug grounded about 2 p. m., wlien some 20 
feet from her wliarf, and was there abandoued by the tug. During the 
foUowing night she listed, and injury resulted to the vessel aud cargo. 
3eld, in a suit to subject the tug to liability for the injmy, that the saine 
danger of Injury, arising from the position of tlie schooner agrouud, which 
rendered tlie tug négligent in abandoning her, required her master to 
thereafter use diligent efforts to relieve her situation, and, it apiiearing 
that he tools nO measures to that end until the injury actually occurred, 
tiiat the damages should be divided. 

In Admiralty. Suit to reeover damages alleged to hâve resulted 
to a tow from her négligent abandonment by the tug M. D. Wheeler 
while aground. 

Eounds & Dillingham, for libelant. 
James J. Macklin, for clainxant. 

THOMAS, District Judge. The master of the claimant's tug, the 
M. D. Wheeler, agreed to tow a schooner to Cropsey & Mitchell's 
wharf, at Gravesend, near Bath Beaeh. On Thursday, April 20, 
1899, at about 2 p. m., while approaching the wharf, the schooner 
grounded; and when lier liead was some 20 or 25 feet away from 
the dock, and her stern still further away, the tug abandoned her, 
whereby she was left helpless, although there was an increasing 
tiood tide, which at its full strength, abont an hour thereafter, would 
(liïer some chance of getting her off. The master of the schooner 
})rotested against this désertion. Whether it was the contract or 
(luty of the tug to place the schooner at the end of the wharf need 
net be determined. It was certainly the tug's duty to remain with 
her after she went aground, or attempt to put her in a position of 
safety; and the failure to do so is an approximate cause of the 
schooner's subséquent listing and filling, and the resulting damage. 
ISut did the master of the schooner contribute to the injury? After 
Ihe schooner went aground, the abandonment of her by the tug was 
négligent, because it was inf érable by the tug's master that injury 
might flow from that condition. Should the master of the schooner 
liave drawn the same inference? If so, wliat did he do to avoid 
the threatened injury, or what could he do? Shortly after she went 
aground, Forward, her master, who was then absent, arrived. It 
was then about 3 p. m., and within an hour of high water. He 
could not discharge her cargo of laths without a customs permit. 
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and he went away for the purpose of obtaining the same, did not 
return until about 7 o'clock in the evening, and tliereaf ter went to 
bed. Eetween 12 and 4 o'clock he awoke, and found that 4he ves- 
sel was full of vrater around his berth, and that she had listed. 
Some of her cargo of laths on the deck was swept off, and he put a 
■plank ashore and began discharging the deck cargo, in which em- 
ployment the crew continued for a day or two f ollowing. On Mon- 
day the tug Wheelei" was again called to punip up the schooner, for 
which she was separately paid;,,and thereupon the tug set the 
schooner up to the dock, where she.was discharged. This was what 
the master of the schooner did do, and nothing done by him was 
in its nature calculated to avoid the danger threatened at the time 
the tug deserted the schooner. If the tug was négligent in failing 
to apprehend that the schooner was left in a dangerous position, 
whereby she might list and take waterwith injurions results, why 
should the master hâve failed to draw the same inference? And 
yet he did nothing to avert the périls, but calmly went to bed and 
slept until tlie water gathered threateningly about him, when he 
put forth the proper energy to save the cargo. Such energy was 
due from him at 3 o'clock on the preyious afternoon. If he could 
not hâve obtained the services of a tug to get the schooner off at 
high water, as it is probable he couJd ijotj he could hâve tàken steps 
to lighten the cargo or to unload thë ship, or to hâve the tug stand 
by and keep the schooner up, or he could hâve taken steps to make 
fast his deck cargo, or perchance hâve used ropes to keep the schooner 
from listing. It is not for the courut to point ont what should hâve 
been done, but it is suflficient that the master was not privileged to 
fold his arms and to go to sleep. If the tug was négligent, the 
master was also, for the same précise reason. Hence the damages 
and costs will be divided. 



THE GBN. MoPHERSON. 
(District Court. D. Washington, N. D. March 28, 1900.) 

1, Skambn— Statutoky Damages por Delay in Payment of Wagks. 

Under Eev. St. § 4529, as amended by Act Cong. Dec. 21, 1898 (30 Stat 
756), whleh provides that every master or owner who refuses or neglects to 
make payment of a seaman's wages at the time of his dischai'ge, or within 
two days after the termination of his eontract, without sufîicient cause, 
shall pay to the seaman a sum equal to one day's pay for each and every 
day during whleh payment is delayed, it is sufticient cause to exonerate 
the owners from such liabillty that while on a voyage the master wrong- 
fully took possession of their vessel, converted the greater part of the 
cargo, which was the property of the owners, to his own use, and refused 
to return wlth the vessel as ordered, and that the owners, who were with- 
out money to pay the crew, at considérable expense obtained possession 
bt the vessel, and brought it within the jurlsdiction of the court, wUere 
It could be, and was, subject to sale for the payment of the wages duu. 

8. Samb, 

(Jusere whether the liability created by such statute is enforceable by a 
suit in rem against the vessel, or Is a penalty, only recoverable by an 
action in personam against the master. or owner. 
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8.. Tbeaties— CoNSULAR Convention tvith Germant— Right of Consul to 
Reprbsent German Subjects. 

Article 8 of the consular convention between Germany and the United 
States, of Deeember 11, 1871, autliorizing German consuls to aet as légal 
représentatives of the German emperor's subjects, does not constltute sucli 
consuls administrators of deeeased persons, or authorize a consul t,o recover 
wages due a deeeased seaman who was in life a German subject, unless 
he represents heirs vpho are entitled to the money and who are German 
subjects. 

4 Seamkn— Right to Wages — Fokfeitube. 

A seaman who is shipped by the owners for a voyage is not deprived of 
his right to wages because he remained with tbe vessel after she was 
wrongfuUy taken possession of by the niaster, and diverted from her voy- 
age. In a distant port, where there was no court accessible through whieh 
the seaman could collect the wages due him, but under such circumstances 
he was justifled In staying with the vessel, and is entitled to wages until 
returned to the port of discharge. 

5. Same — Power op Master to Bind Vesskl. 

Libelant, as supercargo, was given verbal authority by the owners of a 
vessel to sell her cargo on arriving at the port of destination, and was to 
receive as sole compensation a percentage of the proceeds. On arriving 
at such port the master fraudulently refused to permit libelant to sell 
the cargo, and himself took possession of both cargo and vessel, devoting 
them to his own uses. Libelant remained with the vessel, and subse- 
quently made a contract with the master to serve as cook for the master, 
his family, and the crew. ïield\ tnat at the time the master had ceased 
to represent the owners, and had no power to bind them or the vessel, 
and that libelant had no claim for wages enforceable against the owners 
or vessel. 

In Admiralty. Suit by E. F. Graham and others against the 
schoaner Gen. McPherson to recover wages as seamen. 

Humes & Lysons, for libelants and interveners. 
Brady & Gay, for claimant. 

HANFOED, District Judge. This is a suit in rem, for mariners' 
wages, During the pendency of the case the vessel was sold un- 
der an order of the court, and by consent the proceeds hâve been par- 
tially disbursed in payment of the wages admitted to be legally due 
to several of the libelants. The libelant Graham bas received the 
full amount of his wages for the time he was in the service of the 
vessel, but he makes a further demand for wages at the contract 
rate from the time of his discharge up to the time of final payment, 
under section 4529, Rev. St., as amended by the fourth section of 
the act of congress of Deeember 21, 1898 (30 Stat. 756), which pro- 
vides that every master or owner who refuses or neglects to make 
payment of a seaman's wages at the time of his discharge, or within 
two days after the termination of his contract, without sufiicient 
cause, shall pay to the seaman a sum equal to one day's pay for each 
and every day during which the payment is delayed. This demand 
is resisted on the ground that the owners had no means to pay the 
wages of the crew at the termination of the voyage, nor until the 
vessel was sold, and payment from the proceeds authorized, by an 
order of the court. The claimants deny that the libelant Poole bas 
any just claim or a lien, upon the vessel for wages, on the ground 
that he performed no duty while the vessel was in the service of her 
owners, and that his only work on board the vessel was during a 
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time wtfen shè'was, by the fraiidulent conduct'of liçr 'inastèr, used 
foft^Ms,QWîi,purposes, in, violation of orders frqip, ter inanâging owner, 
in whichi fraudulent use said libelant voluntarily and knowingly as- 
sisted. ■'J£r. Hans Giese hâs corne into the case as an intervener in 
his officiai capacity as "ipïperiai Grerinan cOiiSnl," for thé purpose of 
coUecting wages allège^ to î^âve bçen earned by one Charles Schultz, 
deceased, who was regularly shipped as a seaman at the commence- 
ment of the voyage, and continued in; the service of the vessel until 
his death. The claimants assert that Schultz fOrfeited his wages by 
volantarily; and knowiilgly assisting the ma^t'er in using the vessel 
for his Qwn purposes, contrary to orders, and they hâve not raised 
any question as to the right of the German oônsul to appear as his 
légal représentative. Thèse three are the only contested demands. 

The following is a brief history of thé voyage of the Gen. McPher- 
son for which the seyecalilibiçia^ts claim wages: In the month of 
June, 1898, the Gen. MciPherson was dispatched from Astoria, Or., 
with passengers and a cargo, consisting of coal, lumber, shingles, 
and misçellanepus hard^aïé. belonging to hêï managing owner, on 
a voyagé to St. Hichàel aiidKotzebue Sound, with orders to sell the 
cargo if a market was found at the places named, and then to return 
to Seattle or Portland, and sobsequently written orders were sent 
to the captain at St.. Michâel, directing him' tô return to Seattle 
speedily, as the vessel had béén chàrtered for a voyage from Seattle 
to Honolulu. Among the passengers who went from Astoria was 
Mr. Phillips, owner of one-half of the vessel. The vessel was under 
command of Capt. James B: Melson, who took his fàmily with him, 
and the libelant Poole went as supercargo , an^ agent of the owners. 
Before the vessel left Astoria the managing owner, Mr. Donald H. 
Smith, gave to the captain, Phillips, Poole, and the first mate verbal 
directions to the efPect that the captain was merely to hâve charge 
of the navigation and perfo<rm the usual dutiesiof master; that Poole 
waB to attend to selling' thé cargo, and to represeht the owners as 
agent at the ports and places tobe visited, but he was not to be 
intrbsted with any money; and that the flrst mate was to act as 
cashier, and reoeive the profceeds of the cargo, and whatever mohey 
might be earned by the vessél as a carrier of freight and passengers; 
ànd Mr. Phillips wâs to do tiQthing. Mr. Pobîe was not given bills 
of lading nor invoicés of the cargo, nor any written appointmént as 
an agent, nor furnished any money for contingent expenses, and his 
name does not appearin the ehipping articles as a member of the 
'Ship's Company, but hè was i^ven verbal authority to sell the cargo 
and represent the owners as thelr agent, and by his contraet he was to 
ieceive as compensation lOper cent, of the grosB amount received for 
'the cargo if he should be Successf ul in disposing of it, or, if the cargo 
had to be brought back because unsalable, he was to be paid the sum 
of |50. Mr. Smith appears to hâve beeû conténted with giving verbal 
directions as above statedj and neglected to hâve bills of lading for his 
mérchandise issued, ànd' 'gave no attention to the manifest. Capt. 
Nielson, taking advantage of this unbusineès-like proeeeding, en- 
tered himself as consigûée of the cargo in the manifest, and on ar- 
rivai at St. Michael hé câlled Mi*. Phillips, Poole, and the first mate 
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together, and informed them that he was consignée of the cargo, 
and that he would not pennit Poole to sell any of it, nor permit the 
mate to handle any money, but would take full charge of the business 
himself. This announcement "was readily assented to by the mate, 
and the others made no protest. In the situation in which Mr. Poole 
found himself at St. Michael, he could not be expected to contend 
with the captain, who, besides having control of the vessel and crew 
in a place where courts and governmental authority were not readily 
accessible, was in possession of written évidence of title and a right 
to possession of the cargo. He could hâve done nothing in the in- 
terest of Mr. Smith, except to hâve reported what the captain had 
done, and he neglected to do even that much. The cargo could hâve 
been sold at once, as there was a demand at St. Michael for coal and 
lumber, but the captain refused to sell to those who offered to buy 
at priées which would hâve netted Mr. Smith a good profit, and pro- 
(;eeded with the vessel to Kotzebue Sound. On arrivai there the 
cook of the vessel deserted, and Mr. Poole, at the captain's request, 
took the place of the cook, without any agreement being made as 
to his compensation. Without disposing of the cargo, several pas- 
sengerS were taken on board, and the vessel returned to St. Michael, 
and then, instead of disposing of the cargo and returning to Seattle, 
pursuant to orders, the captain returned to Kotzebue Sound, to spend 
the winter there, with the intention of using the lumber and coal 
In the vessel, and her stores for the maintenance and comfort of him- 
self and family and the crew during the winter, and to be prepared 
to send eut prospecting parties in the spring in the hope of dis- 
covering and locating valuable mines. The mate was discharged at 
St. Michael, with bis own consent, but part of the crew, including 
Charles Schultz and Mr. Poole as cook, returned to Kotzebue Sound, 
and there appears to hâve been no protest on the part of any one 
against the conduçt of the captain in disobeying orders to retum 
to Seattle. In the month of November, 1898, Capt. Nielson made 
a written contract with Poole, agreeihg to pay him, for his services 
as cook, wages at the rate of $60 per month from the 22d day of 
July, and Poole continued to act as cook for the captain and his 
family and the men on the vessel until some time in the spring of 
1899, when he voluntarily left the vessel without being paid off. Mr. 
Smith, at considérable expense, went to Cape Nome, where he recov- 
ered jwssession of the Gen. McPherson, after she had been retaken 
from her dishonest captain by the United States steamship Bear, 
and, after incurring further expense in fitting her for service and 
furnishing supplies, she came to Seattle via St. Michael, bringing 
a number of passengers. Besides obtaining possession of the ves- 
sel, Mr. Smith recovered from Capt. JS'ielson a small amount of the 
proceeds received from sale of the cargo and earnings of the vessel 
while under Nielson's control, the total amount recovered from Niel- 
son and earned on the homeward trip being less than his expenditures. 
Mr. Smith was without funds to pay ofif the crew on her arrivai hère, 
and the vessel had to be libeled and sold to pay their wages. From 
the évidence, it appears that Mr. Phillips is the only one of the 
owners possessed of any means or property other than an interest 
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in the yessel, and from his uncontradicted testimony Mr. Phillips ap- 
pears to hâve beén reduced so thathis .entire fortune consisted of 
11,000 in money. 

1. As to the daim of the libelant Graham of a right to recover 
wages after he was discharged fPom the vpssel «ntil the time of 
ûnal payment, there is a serioiis question in my mind whether the 
statute authorizing such recovery is to be regarded as a pénal stat- 
ute, to be. given a strict constructions which would require a sea- 
man to enforce the penalty by a suit in personam against the mas- 
ter or owner. The statute requires the master or owner to pay 
a sum equaltoîone day's wages for each day's delay, but it does 
not in spécifie terms subject the vessel to a lien for this penalty, 
nor authorize its collection by a suit in rem. However, this ques- 
tion bas not been argued before me, and I do not at this time in- 
tend to décide it. A seaman is only entitled to recover this addi- 
tional pay when his wages shall hâve been withheld without suffl- 
cient cause, and I hold that, in vièw of the heavy losses sustained 
by the owners in recovering possession of their vessel and bring- 
ing her within reach of judicial process, so that ail having claims 
against her might be protectedj their inability to command the 
money necessary to pay off the crew is sufBcient cause to relieve 
them from liability under this statute. The |1,000 which Mr. Phil- 
lips possessed would hâve been almost entirely absorbed if it had 
been devoted to paying the crew of this vessel, and I consider that 
he was justifled in keeping that amount of money for other uses. 
Mr. Graham joined the vessel when she was in the far north, and 
presumably he was anxious to come to Seattle, where his home is. 
After leaving her, and while this suit has beeïi pending, he has 
been eaming wages in other employment. Under ail thèse circum- 
stances, I consider that it would be an injustice to allow him any 
amount in addition to what he bas already receiv^d. 

2. I consider that thé intervener Hans Giese has not shown in 
his pleadings or évidence any légal authority to receive the wages 
earned by the deceased seaman Schultz, and the case will be dis- 
missed as to him, unless he shall proceed promptly to amend his 
libel, and introduce further proof showing that Schultz has heirs 
entitled to this money, and that they are subjécts of the German 
emperor. In his libel he asserts a right tb àppear as the légal 
représentative of Schultz by virtme of article 8 of the consular con- 
vention between Germany and the United States, of December 11, 
1871. But that article does not constitute a. German consul ad- 
njinistrator of the estate of a deceased person. On the contrary, 
it only authorizes German consuls to act as légal représentatives 
of the German emperor's subjécts. Now, Mr. Schultz ceased to be 
a subject of the emperor when he departed frOm this mundane 
sphère, and he has no rights for which the German consul need 
hâve a care, for his rights were terminated with his death. If he 
has any heirs, they may be Germans or citizens of the United States. 
The court will not présumé ànything as to their identi+j or naîion- 
ality. But, as this questiop 'hàs not been raiaed until noW, I wiU 
not arbitrarily, on my o:wn motion, deny the German consul an 
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opportunity to présent tlie facts, if he elects to do so promptly. 
The claimants défend on the ground that Schultz forfeited liis 
wages by aiding and assisting Capt. Nielson in going olï with the 
vessel, and appropriating the owners' property, but there is no évi- 
dence upon which I can convict the deceased seaman of fraudu- 
lent conduct affording any reason for forfeiting his wages. He 
waa hired before the vessel started from Astoria, and rendered 
faithful services, eaming wages while the vessel was pursuing the 
voyage on which she was sent by her owners. When the déviation 
commenced there was a considérable sum due him for which he had 
a right to hold the vessel, and he was entitled to return to Seattle 
in the vessel, or collect wages to the end of the voyage for which 
he contracted, and his traveling expensès from St. Michael to Seat- 
tle. He could not prevent the captain from taking the vessel where 
he pleased, nor leave the vessel and collect what was due at St. 
Michael, unless the captain would voluntarily pay it; for the court 
having jurisdiction to issue admiralty process is not accessible to 
sailors at St. Michael. Under thèse circumstànces, even if Schultz 
knew that Capt. Melson was acting fraudulently (which is not 
proven), he had a right to remain in the vessel, and to claim wages 
until his arrivai at Seattle. 

3. The relationship of the libelant Poole to the vessel is quite 
différent. Capt. Nielson acted fraudulently towards him, as well 
as towards his employers, by taking from him the control of the 
cargo on arrivai of the vessel at St. Michael. There was not at 
that time anything due to him as wages, and he had no right, un- 
der his contract with the owners, to hold the vessel for the com- 
pensation which he would hâve received if the captain had permit- 
ted him to make sale of the cargo. He simply remained in the ves- 
sel voluntarily, without any deflnite contract as to his duties or 
the wages to be paid to him, until long after the vessel had been 
laid up for the winter, and, when the contract was made to pay 
him wages at the rate of |èo per month for his services as cook, 
the vessel was not in the service of her owners, but was held ad- 
versely and fraudulently by Capt. Nielson. Under the circumstàn- 
ces described, the captain could not create a lien upon the vessel 
for the wages of a man hired to cook for him and his family while 
they were consuming the stores of the ship and depriving the own- 
ers of her use. I consider that the légal authority of Capt. Nielson 
to bind the ship by his contracts ceased when he unlawfuUy and 
piratically took control of her adversely to her owners.; Mr. Poole 
is claiming wages under a contract which Capt. Nielson could not 
lawfully make as master of the vessel, for he was not at that time 
acting as agent of her owners. 

The case will be dismissed as to ail the parties above mentioned, 
but, if prompt application is made, leave will be granted to the 
German consul to amend his pleading, and introduce further proof 
to identify the heirs of Charles Schultz. 
100 F.— 55 



866 100 FÉDÉRAI, EEPOKTER. 

MIDDLBTON T. LA COMPAGNIE GÉNÉRALE TRANSATLANTIQUE. 

(Clrçwlt Court of Appeals, Second Circuit February 28, 1900.) 

Navigable WkoiEjas— Statb JotobiCTioN Ovbe— InlanD Watees of New 

The ^ct: of tbe législature ofiiNew Jersey of March 12, 1846, ceding to 
the Uni,ted, States jurlsdlcyop owr ail that portiou o£ Sandy Hook owned 
by the Ûçlted States, lylng nortli of a specifled Une,, a&ft "bounded on ail 
other sid^ by ihe sea and Skûdy Hook Bay," If effèétive, dld ùôt vest the 
Unltéd States wlth exclusiyëjarlsatetloii bcyond thfe land It owned, above 
low-wate» matk, leavlng the adjacent -waters of the bay, whlch had pre^ 
: vlpusly bpeii determlned by;the.j<?int,actlon,of ithe United States and tbe 
States ofNçw-.York and N'ew Jersey to be ihïan'd waters of the state, still 
stibject tii its/leglslativè jufièaîctîbn; ahd an action may be maintained Ih 
a court of âdlnlralty,'based oh the state stàttite, to reoovertor a wrongful 
death occurring in suoh \\<ater)SM! 

Appeal frpmtiieipistriçi; Court of tlie IJnited Stiates for the South- 
ern District of New/^oirli ,' ; 

ThlB is an appeaL û-Om! a decree: of the district court, Southern district of 
Newi .York, awardif g; $1^500 as di^P^gès sustalned by the wl^ojw and next of 
kin of Robert H. Mlddleton, deceased. On May 14, 1898, the deceased, together 
wlth seyen others, was engaged In testlng cables Connecting thè' mines in thé 
main sHlp châililel, hai?bôr bf ■New' ^'"ïotk, during the làte wW: witb Spaln. 
Throu^ thè mlBô fleld Ih thls main shlp «hannel there had sbéen reserved a 
passageway if PC f rlendly .T33^^s, 300;f;eet in wldth, knownasihe "Mine Chan- 
nel." Deceased .a;Qd hls;Cp-:workers:were in a small boat-T-an;pld llfe boat— 
fastencd to à budy oh the northérly slde of sueh channel. 'WJiile the steamer 
La; ToUralne was pâSsiûg feiit' to sée'betWèen là and 1 o'cldôk 'ih the afternoon 
of the day iiaiheS, -the boat wàS; upset, and Middleton was' drowned. The libel 
avers thaï thts i\j<ae causedsolelybyjthe fault and négligente of those in charge 
of La, Touraii^e.-:, ,;..,,., .(':,,,-:■.. ..t: , , . .. 

' EdwaM K. Jonésy fèr appéllaiiti ' ■ 
George W. Betts, Jrl, for iappeïlee, ■ 

' Before WAli^CE>"]U.d6lijp^^ gHiPMAN, Circuit Judges. 

LAC05IBE, Circuit *Jud:geJ The locatiou' of the accident was a 
little Southwest of réd ^buoyîNo. 6, main channel; and the flrst point 
ràiséd by appellant is thàt thfe rftatute of the state of New Jersey giv- 
iag to the adfflimstifatOri|âi*d^t Of action, for damages sustained by 
thè widow and next of fôiiï ii the casé of death negligently caused was 
bt no aiithority at the plaJee where such accident ha|>penéd. It ap- 
pears thàt such point wksiiot presented to, nor ârgued bef ore, the dis- 
trict court. Certairily ^thete i^s no référence to it in the opinion of the 
dîstWcit judge. NevêrtHeless it may fàirly be raised upon the plead- 
ings, and, when raised, may be briefly disposed of. 
i 'ïtwftsséttledin thecaseof ThèBari^sburg, 119TÎ. S. 199, 7 Sup. 
<St 140, 3a'IL..;Ed; 35Ô, that there canbe: no recoviery in a court of 
adÉlir£Llty, tihdep *he genei^l maritime ïaiw, for loss of life. There- 
fore, in order to maintain thîs sdit, it tnust be shown that the acci- 
dent happened at a place within the législative jurisdîction of some 
state whose law permits such recovery. Although red buoy No. 6 



MrDDLETON V. LA COMPAGNIE GENERALE TRANSATLANTIQUE. 867 

is within threequarters of a mile of Sandy Hook, it îs more than a 
marine league distant f rom the mainland of New Jersey, if the penin- 
sula of Sandy Hook be eliminated from considération; such peninsula 
being the propert}' of the United States. Appellant's contention is 
based upon the old rulie which limited jurisdiction over the waters 
of the océan to a strip extending one marine league from shore, and 
considered inland waters a part of the main sea, when inclosed by 
headlands more than two marine leagues across. Thèse arbitrary 
distances were fixed upon at a period when it was assumed that a 
marine league was the effective range of a heavy gun, and it may 
well be doubted whether they will not be extended by the courts to 
conform to changed conditions. Certainly it may be expected that 
every maritime nation will insist upon the control of its own coast 
waters to the estent to which it is able to dominate them from the 
shore. That question, however, need not be passed upon in this casé. 
The boundary line between inland waters and the main sea has indeed 
been flxed by the secretary of the treasury, under a récent act of con- 
gress, much further ont; but, even if such boundary were to be taken 
as the line Connecting the point of Sandy Hook with the opposite head- 
land at Coney Island, the distance between such headlands being less 
than two marine leagues, red buoy No. 6 will be found to be welI inside 
of it. We hâve, then, a case which deals, not with the strip of océan 
which extends seaward from a maritime f routier, but with waters 
wholly inland, where ownership and jurisdiction are distributed be- 
tween the abutting territory according to the domestic laws of the 
country within which such waters lie. Such distribution in the case 
at bar may be ascertained, not by any discussion of ancient charters, 
or by any extended analysas of the principles goveming riparian 
boundaries. It has been settled expressly and positively by the con- 
joint action of the only three political powers which could by any 
possibility be held entitled to exercise jurisdiction over such lOcality. 
The States of New York and New Jersey and the United States of 
America hâve legislated in harmony. Laws N. Y. 1834, p. 8; Pub. 
Laws N. J. 18;M, p. 118; Act U. S. June 28, 1834 (4 Stat. 807). The 
last-cited act con tains this paragraph: 

"The boundary line bet-vv'een tiie two states of New York and New Jersey 
from a point m the middle of the Hudson river * * • as heretof ore ascer- 
tained and marked, to the m^ln sea, shall be the middle of the said river, of the 
Bay of New York, of the water between Staten Island and New Jersey, and 
of Raritan Bay, to the main sea, except as hereinafter otherwise particularly 
mentloned." 

The exceptions do not affect the locality in question. In 1884, 
therefore, we may take it as deflnitely settled that the locality in ques- 
tion, which is far on the Jersey side of the middle line of Raritan 
Bay continued to the main sea, was within the limita of the state of 
New Jersey, and subject to the opération of the public laws of that 
state. In 1848 that state passed the statute giving damages to widow 
and next of kin, and it only remains to inquire whether anything 
had meanwhile occurred to withdraw the locality from the opération 
of such statute. 
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On Mareh 12^ 1846, the state ôfi New Jersey passed an àct entitled 
"Aàû actto vest in the United States of America jurisdiction over 
Siaady Hook." The flrst two sections read as foUows: 

"Sëctîon 1. Be it enactéd by the sèiiatô arid gênerai assembly of the state 
of BIbw Jersey, that the jurisfllction in and ®^er ail that portion of Sandy Hook, 
in,t,he county o£ Monnaojith, owin^.by the, United States, lying north of an 
eastàn^ west Une throngh the rooi^ith pf jÏQung's creek at low water, and ex- 
tendlng àcross the island or cape bf ' Sàiidy Hook from shore'tô shore, bounded 
©n'-îtll other Sldes by the sfea ànd Sandy"H<>6k' Bay, be and thè same is hereby 
cedédîto the said TJnlted i States, for Jmllitarypurposes; and the said United 
States; ishall retain such jnrisdlction ; §9 rlong as the said tract shall be applied 
to tJ^e p^llitary or public purposes p|,'sa34lpiiited States, and no longer. 

' "Sec. 2. And be it enacted, that thé jtitfsdlctlon ceded in the flrst section of 
thiis aiitî'shali not préyént the exécution oii the said tract of land of any pro- 
eessrcivtl or crimlnal, under the authi9rity;of this state, escept so far as such 
procesgi (hay affect any of the real or Personal property of the United States 
of A,nierlca within the said tract; nopshaU it prevent the opération of the 
piiblip laVfS of thls state wftiiln the bounds ,6î said tract, so far as the same 
'tnay ïiotïie incompatible with the frée use and erijoymentof the said premises 
bj* thé United States for the purposes abovespecified." 

.Tbe çqnstitutioii of the Uniteid Sial^ès provides that: 

'?Coijgress shall hâve.; po-sverto exercise exclusive législation in ail cases 
\î^hat80^yer ,pV^ - wch olstript (not exceédlng ten miles square) as may, by 
Cession of ' pà+ticnlàr, stàtéé and thè accé|)tance of congress, bfecome the seat 
of the gbiwfnniènt; of thè United States; and to' exercise like aùthority over ail 
places ptiEchasedby the looisent of. the législature of the state: in which the 
same Shall be,- for the érection of forts, arsenals, docii-yards and other needful 
buildings." , Article 1, §3, , :' 

It ha» been held that Tvhenever a state statute purporting to give 
consent to snch purchase and to cohtey jurisdiction; cSn be so con- 
strued as to leave thé sole and exclusive jurisdiction in the United 
8tates,iexeept so far as to admit of the service o£ state process, it must 
be so cdnstrued in harmony with the above-cited provision of the con- 
stitutitini and that, if it cannot be so harmonized, "it may well be 
doubtéd if stich consent be not utterl^ Void,'.' in which case the United 
States would'Sieeni not "to hâve purchased with tiie consent of the 
state." Eailroad Co. v. Love, 114 U. 8. 525, 5 Sup.Ct. 995, 29 L. Ed. 
364. The same aùthority, moreover, holds that the provision of the 
constitution applies oply to property purchased .with the consent 
of the state, and that where lands are acquired in any other way, 
as by cession, the législative poWer Of the state over them will 
be as, full and coniplete as oyer any other places, except that, it 
shail not be so used as to destroy or impair the effective use of 
the forts, arsenals, or other public buildings which may be erected 
upon them. In view of this lasf proposition, it might be sulficient 
to dispose of this case to call attention to the circumstance that it 
nowhere appiéars in the record; that the United States purchased 
Sandy Hôbk. Certainly this court does not know whether or not 
they did'sô. But, assuming that they did pnrçhase what the act 
deflnes, vi& "that portion" of Sandy Hook "• t * lying north 
* ♦ ♦. of YOung'â ; oreek * * * and extending across the 
islandor cape efSaridy Hook from shore to shore, bounded on ail 
other sides by the sea and Sandy Hook Bay," they certainly did 
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not thereby obtain any land below low-water mark. The purchase, 
if there was a purchase, and the act of cession, if it be susceptible 
of a construction which will bring it into harmony with the con- 
stitution, and thus malie it a valid "consent to the purchase," gave 
to the United States the right to exercise exclusive législation only 
in so much of the state of New Jersey as was thereby transferred, 
Over ail other places within the limits of that state her législative 
power remains as full and complète as it was before, except that 
it must be so exercised as not to destroy or impair the forts, 
arsenals, and other structures erected on the land transferred to 
the fédéral government for military or public purposes. The acci- 
dent happened, as we hâve seen, upon inland waters which were 
within the limits of the state (conceded to be so by the neighboring 
state and by the United States) before the act of cession ; and, since 
that act does not purport to transfer the locality in question, the 
public laws of New Jersey are in full force there, and were so at 
the time of the accident. 

Upon the other questions in the case we are inclined to concur in 
the flndings of the district judge, who saw and heard the wit- 
nesses, viz. that the small boat was not within the mine channel; 
that La Touraine did come into actual contact with her after the 
latter had passed the engine room; that by that time the lashing 
of the tant cable had been severed, but that in rubbing along against 
the boat the steamer brought her propeller blade against one of 
the other cables, and thus jerked the boat over. There is no dis- 
pute that the boat was at anchor, nor that La Touraine saw her 
in ample time to avoid her, and was expressly wamed by the gov- 
ernment patrol boat to keep away from her to the southward; and 
we concur in the conclusion of the district judge that La Touraine 
either failed to enter the mine channel sufBciently far to the south- 
ward, or failed to head sufificiently to starboard to overcome the 
cross set of the tide, or, we may add, entered the channel too close 
after the Ems, in view of the necessity of entire freedom to 
maneuver so large a boat in so narrow a channel. One or other of 
thèse maneuvers brought La Touraine nearer to an anchored boat, 
properly located, than was necessary or prudent; and, since actual 
collision resulted, she must take the conséquences. 

In view of the testimony as to the âge, health, and business his- 
tory of the deceased, the amount of damages awarded was not ex- 
cessive. The decree of the district court is affirmed, with costs. 
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,i< •;!.;:. cORRIGAiN'ëtaLt: IKOàtrOlS FtJRNACiBCO. 

-;i;, (Circuit Court of Appeals, SeTeath Circuit. March 22, 1900.) 

: \y ,'■'■ ' Na'^'eoi. 

SkiBPiitarwCONSTRucTiON OF Carhting Conïract— Demurragk. 

i'iîWbelauts contracteâ to carry, In thelr own or substltuted vessels from 

[ B^çaiiaba to South CJ#ago, the oie requlred by respondent for its iron 

rutiiaçes during the sèàson, not tb be less than 90,000 tons, and to be dl- 

Vided'^as evenly as possible during the season of navigation. ReSpond- 

ient edntracted tb do the unloadlng at Its docli, and for dispatch therein, 

■ butitSe c.ontracti contataed no proyj^lcfn for dispatch at the port of ship- 

,,mejit,;.rit belng understood ,that respondent was obliged to procure the 

qré'tneré. from other parties, It sùbsequently contracted y?itli two com- 

panies, iit)érating mines ' connéctèd tij* rail Tvlth Èscanàba, tb sûpply the 

ore>at>that port, aàd notlfled llbëlânts to ascértaln from them when car- 

goes were ready for sUpraent. B«!(J, that there was no implled term of 

sud^iqoptract. requirlng. re^pot>d^nt|to supply, cargoes for loading at any 

partlcular tlme, or which rendëred ït Hable for demurrage,, because of the 

delay of llbelant's yessels while walting for cargoes. 

Appeal Ipomtlie District Court of the United States for the North- 
ern District of lUinoisi in Ad miralty.: 

This is à ilbel lii personàkti flied bjr ti'é'sippellants, Johii Corrigan, Robert 
MCDowéll; iind X. C. S6btt,Lthe ttwiiers oî tbe Steamer Aurdra and the schoon- 
ers George W; Adams and J, I. Case, in. ^ cause of deniurrage, or for damages 
in the iialpre of denjurrage, lor tbe détention of those vessels, arising from the 
aUegèd flefàtilt 6f the Iroquois Furnaeé Company, the respondent below. The 
libel prbpcitindè thaton tllë' 9th day of March, 1893, JoHn Obrrïgari, One of the 
lll)elants, as managing oi*ner andili behalf of ail of the libeiants, enteréd Into a 
contracti : civil and maritime; with the,.respondents, iaa follows: "Thls agree- 
njent, enterefl Jnto at Gleveland, QhlOf thfte 8th day of March, 1893, by and be- 
twëén 4o4n Çorrigan, of ÇJwland, Ohio, 'managing o-\vrier of à fleet of vessels, 
party bl^ tjië iarbt part, anatiië Irôiiubl? É'ûrnacè ' Company, of Chicago, 111., 
pa^tybf'thie second part; IVitnéssetht » That the party bf th'e flrst part agrées 
to carry lin hi^boats, or sUoh boats as he may substitute therefor, a quântity 
of iron ore, tr^m flinety tl^ou^and c9O,0,OO) to, one hundred and twenty tho'usand 
(120,ftQQ) gi;q«s tpks (belng the amonnt vfhich said second party shall use la 
thelr mrnaèe' dutlng the seaéon of 1893, b'ilt not to bé less tl^an 90,000 gross 
tohs), from thë port of Bàc-ànaba, Mlchigan, tb the docks bf the said second 
party in Jtheport of Sonth Chicago,; Illinois; thls quântity to be dlvlded as 
evenly ducing t]|ie six ïnoqtlis,pfiaavigp,tion, «ommeneing May Ist and ending 
Nbvember Ist, 1893. Tl^e party, Qf, tlj^.seicond pfttt agrées to fiurnish, the said 
quantlty of iron ore, frbin Ôp,(K)bl:b 120,000 tons, for shipmeiit at Escanàba, 
Mlch., ahS tb pai? the party'ôf thé'flr^ti*ai-t"ih6 snm otii cents per gross ton 
frelghtj payilientsito be made oh the 20th o¥ each mènth fbrfreight on ail ore 
carried during 'the flrst flf tee© days of :pucij mbnth, and on the ûfth day of each 
month for frelght on ail ore carried between the 15th and the last day of the 
month precedtng, whlch rate of frelght the party of the first part agrées to 
accept under the followlng conditions, which are hereby agreed to by the said 
party of the second part, vlz.; That the party of the second part shall (urnish 
and operate at thelr dock in South Chicagb for unloadlng the vessels carrying 
cargoes under thls contract four (4) Brown Hoists, and f urnish a sufflcient gang 
of compétent men to unload such vessels, glving them as good dispatch in 
unloadlng as is glven by slmilar unloadlng plants at other receiving ports on 
the lakes, and that ail the expense of unloadlng shall be borne by the said 
party of the second part, maklng the cost of unloadlng free lo the vessel. It 
is f urther agreed that the party of the second part shall use thelr influence with 
the agent of the ore docks at Escanàba to hâve the ore kept as near together 
in pockets at Escanàba as possible; also that they will, if possible, make ar- 
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rangements with the unloading gangs to commence unloadlng the steamer 
Aurora at once whenever she shall arrive at South Chicago, and to continue 
worlc untii she is unioaded. It is understood that the consorts of the steamer 
Aurora shail be unioaded after the steamer has been finished, and before she 
shall return from Escanaba with another cargo of ore. It is further under- 
stood and agreed that the vessels employed under this contract shall be at 
liberty to engage in other trade at any time that the party of the first part 
may désire to so use them: provided, that they keep the party of the second 
part supplied with ore in sutHcient quantity to keep their furnace in opération, 
and in such case the party of the first part agrées to stand any reasonable de- 
lay in getting the unloading gang together again that may oceur on aceount 
of the men not having steady employment." The libel charges that the re- 
spôndent "was bound to provide and hâve ready cargoes of ore for the said 
vessels on their arrivai at Escanaba each trip in the performance of said con- 
tract, and was entitled to a reasonable time, and no more, for loading the same, 
and that a reasonable time for loading, when the cargoes were duly provided, 
was twelve working hours or less" ; and that, by reason of the manner of per- 
forming trips as provided in the contract and pursued by the parties, the delay 
of either vessel in loading delayed performance under the contract of ail three 
of the vessels. It appeared by the évidence that 46,000 gross tons were car- 
rled during the season of 1893, and by agreement of parties the completion <yt 
the contract was earried over to the season of 1894. 
The détentions declared by the libel as amended are as follows: 

1893. July 18. Sch. George W. Adams and steamer 

Aurora 1 day, 2 hours. 

" 24. Sch. J. I. Case and steamer Aurora... 4 days, 8 hours. 
Aug. 3. Sch. George W. Adams and steamer 

Aurora , 2 days, 4 hours. 

1894. Jnly 12. Steamer Aurora and consort 5 days. 

" 2,S. Sch. J. I.: Case and .steamer Aurora.. 1 day, 11 hours. 

Aug. 17. Sch. George AV. Adams 8 days, 7 hours. 

" 23. Scli. ,T. I. Case and steamer Aurora ... 5 days, 3 hours. 

" 5. Steamer Aurora and consort 2 days. 

30 days, 11 hours. 

The answer, admitting the exécution of the contract, took issue with the 
allégation of the libel toucliing the duty of the respondent founded upon the 
libelants' construction of the contract, denied misconduct on its part, and that 
any détention of the libelants' vessels was owing to the fault of or properly 
chargeable upon the respondent. The further facts of the case, so far as they 
were deemed necessary to be considered, are stated in the opinion of the court. 
The district court at the hearing dismissed the libel. 

Charles E. Kremer, for appellants. 
William Brace, for appellee. 

Before WOODS and JEÎs'KIXS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JENKINS, Circuit Judge (after stating the facts as above). In 
the case of a charter party there is undouhtedly an implied term 
of the contract, in the absence of any spécifie provision therein, that 
a vessel shall hâve reasonable dispatch in loading and unloading. 
That reasonable time is determined by the circumstances surround- 
ing each case (Empire Transp. Oo. v. Philadelphia & Eeading COal 
& Iron Co., 40 U. S. App. 157, 77 Ped. 919, 23 C. C. A. 564, 35 L. 
K. A. 623) ; and it.may be said a vessel should ordinarily hâve prompt 
dispatch, for such is essential to her profitable employment. But 
in the case at bar we hâve not to deal with a simple charter party. 
It was a contract for the transportation of ore during the season of 
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navigation. Itwas, compétent ^çr^ ,t^, IjbelantS; to make stiçh con- 
tBact as they chose, and tïie liawityof the respondent must be 
sought in that contract. The respéndeiit wais absolutely bound to 
ftifûish for transportation 90,000 irqsS tons of ore during the sea- 
sonlpî 1893. It wa& contemplàtiéîâi, tl^at this quantity should be fur- 
nisbed as nearly a^ practicable in equal amounts monthly during 
the six months of navigation. To the knowledge of the libelants, 
the ïëspondent had not at the tiiiië'Wf thë agreement cohtracted for 
thé piirëiiase of the ore. It subse,iq(uejltly did so contract Mfith Ogle- 
ba.y, îîorton & Go. and Oorrigaîn, lyes & Go., two firms located àt 
GlerelAnd, and operating mines whichwere connected with Escanaba 
by thfe jrailvi'ay of the Ghicago &' Northwestern Eailway Company; 
of;!^hich'fa(;t Cofrigàn was notJfiJed;iïs eârly as Juhé 13th, Qp to 
which time no vessél had béën sent ior ore. The libelants were not 
obligea to furnish any particulariTessels, but had the right to sub- 
stittftë for those they ovv'ned any other vessels. Thej^ could not in- 
sjst thàt the ore should be ready for shipment at any time they 
might specify, or at a time when. it might be convenient for them 
to send their vessels for it. Their right under the contract vs'as 
simply that the specified quantity should be fumished during the 
season, and that they should hâve approximately 15,000 tons a 
month for transportation. They were not obliged to take the ore 
immediately upon its arrivai at Escanaba. They could suit their 
own convenience with référence to sending their vessels for it, sub- 
ject only to the condition that they furnish the respondent suiHcient 
ore to keep its furnace in opération. The respondent by no express 
term of the contract undertook to be responsible for prompt or rea- 
sonable dispatch of the vessels at the port of shipment. It did un- 
dertake for such dispatch at the port of delivery, and no complaint 
is made of détention there. The reason for this distinction is pal- 
pable. In the one case the respondent must rely for a supply of 
ore upon the opération of the raines, and its transportation by rail, 
over neither of which it had or could exercise control. In the other 
case the matter was under its control. It is reasonable that it 
should not bind itself to prompt dispatch in the one case, but should 
so bind itself in the other. That it did so expressly bind itself with 
respect to the port of delivery, and did ni^t so bind itself with respect 
to the port of shipment, is strong to show that -the parties under- 
stood that it wàs not tô' be bound in the latter case, éxcept as the 
détention should arise from the acts and misconduct of the respond- 
ent. "Expressio unius est exclusio alterius." 

On the l3th day of June, 1893, thè respondent, in answer to a 
letter from Çorrigan of the 12th, asking when ore would be ready 
for shipnient, wrote expre^sing surprise at the înquiry, as he under- 
stood that he should deal with Barr, the agent of the Northwestern 
Eailway Gompany at Escanaba, to ascertain when ore was ready for 
shipment,. It further appeiared froip the évidence that the respond- 
ent had ihfojrmed Çorrigan of the contract with the two Cleveland 
ârms, Wjiojiad offices either in the same building' or adjacent, and 
requested him to leam. from them wljien ore was shipped from the 
mines. That he corresponded with I3arr is proven, b^it t^e corre- 
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spondence is not disclosed. The only ground, to our thinkiiig. upon 
which the respondent could be held for the détention of tbe ves- 
sels, is that it notitied Corrigan that ore would be ready, in consé- 
quence of which Corrigan sent his vessels for it, and that they were 
detained because of failure of cargo; or that, being notified by Cor>- 
rigan that he would send his vessels for cargo at a specifled time, 
the respondent, with knowledge that there would be no cargo for 
the vessels, failed to notify Corrigan, and so by its fault caused a 
détention of the vessels. We search the record in vain for évidence 
indicating any sucli act or failure on the part of the respondent. 
The libel charges none, but proceeds upon the assumption that un- 
der the con tract the respondent was bound to hâve a supply of ore 
ready for shipment whenever the vessel should call for it. Tliis is 
an erroneous construction of the contract, and that error lies at the 
foundation of the libelants' case. There is no assertion that 15,000 
gross tons of ore were not furnlshed monthly for shipment while 
the vessels were engagea in carrying. The respondent failed in its 
contract to deliver for shipment 90,000 gross tons during the sea- 
son of 1893. The libel does not proceed for such failure, and the 
parties by agreement extended the time for the performance of the 
contract in that respect, carrying it forward to the season of 1894, 
when performance was completed. Under the contract, the vessels 
were not chartered to the respondent. The libelants could use such 
vessels as they pleased. They could employ in this work the three 
vessels named, or could substitute others. The situation is clear 
upon the face of the contract. The ore was to be mined and trans- 
ported by rail to Escanaba for delivery to the vessels. Time was 
an uncertain élément of the situation, but it was believed that both 
parties could rely upon receiving 13,000 gross tons per month. At 
what time in the month that quantity would be ready was uncer- 
tain. The capacity of the steamer and her two consorts was from 
5,700 to 6,200 tons. To economically do this carrying, it was essen- 
tial that there should be at Escanaba an accumulation of iron ore 
suiHcient to enable the vessels to make at least two or three con- 
sécutive trips from Escanaba to South Chicago. It was manifestly 
the purpose of the parties that in some way Corrigan should ascer- 
tain or be informed when ore was ready for shipment at Escanaba. 
and should not send the vessels there without such knowledge. We 
think it proven hère that he was to obtain such information either 
from Barr, the agent of the railway company at Escanaba, or from 
the agents of the mines at Cleveland, who had contracted with the 
respondent to deliver the iron ore. If, without such information 
and upon the assumption that the respondent was bound to hâve 
ore for delivery whenever the vessels should be ready to receive it, 
Corrigan sent vessels for the ore, and they were detained in consé- 
quence, the respondent cannot be charged therefor. It would serve 
no useJÉul purpose to go through the évidence in this case in détail. 
It has received careful attention, and we perceive no ground upon 
which liability can justly be laid upon the respondent for the déten- 
tion àsserted. 
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It may further be observed Ijh^t this claim would seem to be in 
large m,e£^9)j're an aftertlipuglit, growing out of f allure to contract 
with the rçspondent for its carrying trade in the season of 1895. 
Xo protest with respect to tbe çlalmed détention was lodged with 
any one, nor extended upon the bill of ladlng signed by the captain 
of the vessei. Nor was any deflnite elaini with respect thereto pre- 
ferred u,ntil the year 1895', although there had been prompt payments 
and receipts in fnll for the freiglit. The decree Is affirmed. 
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FXJLTON T. , HQLMES et al. 

(District Goiir*, E. D. New Yorli. Marcli 30, 1900.) 

1. Coiii/isiÔN — Construction of SAiLiNO Rules — "Vessel " Running Freb. " 

A sHlt) elosetiauled, ' and sailing withln 6% points of the wlnd, is not 
"rufining free," wltliin article 17, «ubd. 3, of tlie navigation rules, and is 
tlie prlYiléged vessei, where a crpssing vessel is admittedly running f ree. 

2. Qamb—Bvipenoe— Direction or Wind. 

Where the recorded ofBcial observations of the keepers of a llghthouse 

and â lightship agréé, àpd flx vhth reasonable certainty the direction of the 

wliid ât the time and flace of a 'éoUision, such évidence will be accepted, 

rather than the testimony of the crew of either vessel, when the testimony 

'■ '.ot the tWP crews conflicts. , 

3. 8AVK-rrEx€BSî: for Faii,ubb; to OpsEuvE Rôles— Darkness. 

,,. 4r;8^1ing vessel mây be ëxcuséd from fault }ii failing tô taie the action 
' rèq'Olred by the nile^ to prevetit célùsion With a erossing vessel, whlch Is 
la fkcfc privlleged, whén, although eiércising due vigilance, sliels unable to 
détermine <by reasoaof the darlajess and the direction of the wind), from 
the lights of, the other vessel, oi), wbat course she is sailing, and which is 
the prlvlieged, vessel; but such eXqilse cannot be involied whère, by reason 
of th^ lldeînëieiicy of Éèr loblïout, she' failed to discover the approachlng 
Vessel' «ntil the two wete lu close proximity, and she had no time to study 
:■■■ :the situation.- .■■■,; '■;■■■. 

AsUip w,l)lfh. In.a.pult for collision, claipis, and is found, to hâve been 

the pri^vlleged vessei, eâùnot be eXbUsed for disregarding the duty to Ijeep 

hër COTr^; Imposed by such ptiVUegè, except upôo ample' évidence of jus- 

' tiflbatlon; and where, huit !f or. her .fallure to observe such requiremeht, the 

■ collision mlght not hâve oçeuryefljStve must be held in fault therefor. 

ti Adtùiralty. Oross libeis îot éqUisidn. 

Owe^i ,& Sturges ÇHx- Sturges, ; Qjf, çounsel), for John Holmes and 
others^ • ,.,.;;,,. .. .',-,. >'^ ;- ' ■ . 

Butlep, (Notman, Jolifle & Mynderse ÇMr. Mynderse, or counsel), for 
the QueenElizabeth. T: , 

THOMAS, Distçict Judge. Àt about 2:30 a. m. on April 23, 1898, 
at a point in jthe Atlantic Ocea,ç some 25 miles southeasterly from 
Sandy Ho^k lightship, a:^d alwu^îthe same distance in a southwesterly 
direction ftrom.JB'ire Island liglitîii a collision took place between a 
four-mi^ted. sçhooner (the Percy Ëir^sall), of 1,071 tons régister, 217 
feet in length, laden with coal, and iie ship Queen Elizabeth, 1,699 
tons régister, 248 feet in length, iti ballast. The ship was bound from 
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Havre to New York; and the schooner, from Philadelphia to Provi- 
dence. The schooner claims that she was sailing N. E., with head- 
sails drawing, and that the wind was S., or S. bj W., and that it 
was carried 3 points on her quarter. The ship contends that she was 
sailing N. W. by W. l W., corrected from W. by î^'. ^ N., as logged, 
on account of 10° easterly déviation of the compass, which, for con- 
venience, has been regarded as 1 point déviation ; that the wind was 
S. W., corrected for déviation from S. W. by S. as logged; and that 
she carried the wind forward of her beam, sailing closehauled, 6^ 
points from the wind. The schooner en'oneously claims that the 
ship's corrected heading was W. | N. When the déviation is easterly, 
the actual course is as many degrees to the right of the compass course 
as there are degrees of déviation. Which vessel should hâve kept 
out of the way ? It is conceded that if the ship had the wind so that, 
taking into account her desired course, she could run free, it was her 
duty to keep out of the way, and that otherwise such duty fell to the 
schooner. Concededly, the schooner was running free; but she was 
Mot dead before the wind, if, as her crew testify, her foresails were 
drawing. Undoubtedly the ship w'as closehauled. If regard be had 
to the adjustment of the sails alone, the ship was the privileged vessel. 
But it is urged that the question is not whether the ship was close- 
hauled, but, rather, whether she carried the wind so that she could 
run free. In other words, was she properly closehauled? The ques- 
tion whether the ship, headed IST. W. by W. -J W., was properly 
trimmed, dépends upon the direction of the wind. If the wind was 
S. W., as she claims, she was within 6| points of it. If the wind was 
S. or S. by W., as the schooner contends, the ship was at least 9^ 
points from the wind, and obviously free. Hence the inquiry is, was 
the wind S. W. or S. or S. by W., or somewhere between thèse points? 
But when is a ship running free? If she were 7| points from the wind, 
would she be regarded as sailing free, or would she not be so regarded 
unless the wind were on or af t her beam ? What must be the relation 
of the wind to a vessel, to bring her within the words "running free," 
as used in article 17, subd. 3? It is usually stated that a square- 
rigged vessel cannot sail nearer than within G points of the wind. If 
she be sailing within 7 points of the wind, she is sometimes said to be 
sailing 1 point free. In The Franconia, 4 Ben. 181, Fed. Cas. No. 
5,049, Judge Blatchford meritioned a schooner as closehauled, sailing 
within 5 points of the wind, although a schooner can in fact come 
nearer to the wind. An allowance for variation of the wind was 
made in The Mary C, 1 Hask. 474, Fed. Cas. No. 9,201, where the wind 
was unsteady and baffling; and a vessel nearly closehauled with the 
wind, sometimes 1 or 2 points free, was held not to be deprived of the 
right of way. The attention of the court has been called to the state- 
ment of a Gemian writer that "every vessel whose steered, apparent 
course forms an angle with the wind direction of from three and a 
half points to seven and three-quarter points sails 'by the wind.' " 
He also says that the standard or criterion to distinguish between ves- 
sels on the wind and those sailing free is the relation of the line of the 
keel with the direction of the wind, and not the position of the sails. 
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Prieo, Der Zusammenstoss von Schiffen (Collision of Cliips), — ^Berlin, 
1896,-^i*. 317. in Mars. Mar. Coll. (4tti Ed.) p. 448, Mr. Marsden 
Btatës: '■■''' ■■■■-:, 

" 'Running freé* appears to menti not dosèhaiiled; titlt the phrase Is not hap- 
pily chosen, to cWscribe a shlp tliat lias the wind a point or two Iree, but for- 
ward of the beam." 

In The Earl of Wemys, 6 Asp. 407, the rules involved were: 

"Art. 14a, A ship which Is ninning free shall keep out ot the way of a shlp 
Whlch Is closehaulèd." 

, "Art. 22. Whére by the abôre rules one of two shlps Is to keep ont of the 
way, the other shall keep her course." 

ît is stated in the syllabus that: 

"The çustom of sailora to treat salllng ships when In the trades as close- 
haillèd shlps, when they are salling a point or two from belng as closeUauled 
as thfey can lie, does not afCect the légal construction of the régulations; and 
the court will not exonerate ressels eo salllng from dutles applicable to sall- 
lng shipS; in other latitudes. Semble, a salling ship Is closehaulèd, within the 
mcanipg of article 14, if she Is salling balf a point free of the uearest she can 
lie to the wihd, but not if she is two points oll." 

Lard Esher says: 

'"Ehen cornes another question: If a vessel la, wlthln the meanlng of mie 
14, clause 'ft,' a closebauled vessel, what la the meaning of 'keepiug her course,' 
In rvile 22, as applied to .tUatî A vessel may be closehaulèd; that is, salling 
on thê Wlnd, wlth her yards not so pointed as they cyuld be; that is to say, 
her yards bot squâïe, or not so plâced aèithey would be if she was salling free. 
She may ;be salling on a wiud, — tbat Is, Closehaulèd, within the meaning of the 
flvst ot those rules, — althpugh sl^e Is notas closehaulèd as she can possibiy be; 
that is, Jafnmed close to the wind- 1 belleve that is the nautical phrase for 
it. If sue is salling half a point ofC that, the cases seem to hâve said that she 
is nevertheless cltisehauied, within the meatilng of the rule, The phrase •close- 
haulèd' Idoes not mean Jammed close to the wind. It means more oft than 
that: Ho^ far could she be salling, and yet be said to be closehaulèd, — how 
fait" oflt, belng, close jamraed to the windî Half a point ofï, I thiuk everybody 
is 'ciekr thaf she would still be a closehaulèd ship. I thiuk we are told that 
she tnight be' salling a point oEf, and yet be considered, Wlthln the first part 
of that rule, a closehaulèd ship. Whether that would be so if she were nuire 
than that-^say, a point aud a half, — I am not quite so certain; aud It tloes 
not sèeiu uecessary to consider it in this case, as she was hère two points uH, — 
two points of more. I shoulii say she was no longer a closehaulèd ship." 

In The Privateer, 9 L. E. Ir. 105, cited by Mr. Marsden, it seenis 
to;have been thought that a ship wlth the wind aboiit 2 points free 
was closehaulèd. Attention has been called to the Seanian's Mauual, 
where it is stated that a vessel is soing free when she has a fair 
w'ind and.her yards braced in, and that to "brace.iu" yards is to hiy 
them nearly square, while to "brace up" is to lay thein more fore 
ant} aft. 

Wîiether the vessels should bave been trimmed closehaulèd or free, 
within the, meaning of the rule, will be considered. The schooner's 
contention iS; that the fact that sIr' had her sails adjusted to a wiud on 
her stàrboard qnarter shows that tlie wind was on her starboard qnar- 
ter, or about S. or S. by W.; but that the fact that the shiii's saila 
were tri qimed to sail dose by the wind does not show that the wind 
wns forvvard pf her beam, so as to pennit her suitably to sail close" 
haaled.;,:ïUerei8here an ineonsjstency ,of position, as Ihe ship was of 
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a good class, with compétent officers and crew, and the évidence leares 
an impression that she was provided in tliis regard as well or better 
than was the scliooner. But the sehooner urges that the sliip did not 
wish to make the greatest profit of the wind, as she was nearing port, 
and that she therefore continued closehauled, as she had been so 
trimmed some hours previously, and that she was not taking ad- 
vantage of ail her available sails. It is true that the captain of the 
ship States that he was approaching port, and was preparing to meet 
other vessels; but this would hardly justify the conclusion that he 
trimmed his sails to sail close by the wind, when in fact the wind 
was abaft his beam. In that case he was sa iling closehauled, some 
10 or 10| points from the wind. The whole demeanor of the ship's 
watch indicated a decrease of sail, and that the sails were braced 
Sharp, and necessarily so. But the anxiety of the sehooner to avail 
herself of ail aids to her journey is inconsistent with her alleged N. E. 
heading, which carried her to the northward of her true course, and, 
if continued, would hâve brought her upon Long Island shore. The 
sehooner produces the évidence of the master and mate of the sehoon- 
er Horace Gr. Morse, which was bound from Philadelphia to Lynn, 
Mass., and was sailing N. E. by E., or 1 point to the eastward of the 
Birdsall's alleged N. E. course; and such would be the seemingly 
more profitable course for the Birdsall. The subject will recur, but it 
is hère mentioned in connection with the argument that the sehooner 
was, and the ship was not, mailing the most of the opportunlties 
presented. At this point it may be observed that the claim of each 
vessel as to the direction of the wind is unsuited to the sail adjust- 
ment of the opposite vessel. With the wind S. W., as the ship claims, 
the sehooner should bave been sailing vving and wing, at least her 
lieadsails should not hâve drawn, provided she was sailing N. E. On 
the other hand, if the wind was S. or S. by W., as the sehooner claims, 
the ship should not hâve been sailing closehauled on the heading 
claimed by her. Henee there must be considération of other évidence. 
The members of the crew of each vessel support her claim as to the di- 
rection of the wind and heading, with the usual adhérence to their 
vessel. There is the customary persistency of statement respecting 
the précise thing necessary to exonerate their vessel, as well as the 
wonted inaceuracy, ignorance, and lack of observation in the case of 
certain of the crew. From this usual exposition of the crews, dé- 
cisive proof of the direction of the wind may not be obtained. There- 
fore the next resort must be to évidence of persons unconnected with 
the vessels. Thèse are the master and mate of the Morse, mentioned 
above, the master of the Sandy Hook lightship, and the keeper of the 
Barnegat light. The master of the Morse, testifying in November, 
1898, did not recall his destination on that voyage, but recollected 
passing the Birdsall; reading her name; the exact course she was on; 
his own exact course, N. E. by E.; the direction of the wind, S. by 
W. The mate of the Morse stated that the Morse was bound for 
Lynn, Mass., and not for Boston, as the master appeared to be iui- 
pressed. He agreed with the master that the Morse was headed N. E. 
by E., and recalled that the wind was from S. by W. to S. S. W. The 
mate states that the wind did not change from sunset to about 5:30 
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o.'clock the Mlowlng moming, anâthëmaater seemsito think tliat 
there liad bfeen oo clajange in tbe sotitherly wind from the time of his 
passing ^ i ÉSsiltÉ) offi Cape Mayuntil tHe lollowing moruing after 4 
o'clock, 1 ifj'tèecase did liot tuFn;OQ tomice a margiii, the gênerai 
recollectioù iM tltese witnèsses iHigHt ibei helpf ul; but the matter re- 
quire^; acearacy of infortoation and reçoUection, and memory of con- 
ditions thatiithe witnesses had no oséasion to recollect, and TvMch 
must bave been observed without cà*eM: attention, iB not entirely 
acceptable; iTàe mate of the Morse ;;keé^s the wind from sunset to 
smnrieewithia the limita of a.point, and altows ittogoinofurther west 
than S. S. jÇV., and no furtfaer south than S. by W., Vwhile the master 
placfeftit at S.>by W. This location walssiifflcienttokeep it abaft the 
bèam of the shi^i According reasoDable: crédit to thisi évidence, that 
of the keepers «tf the ' iights may be considered. Thèse persons hold 
officiai relations toi the govemment, and it is one of their duties to 
take and record the direction and otter f eatures of the wind. The 
Morse passed the Bamegat light some 18 or 20 miles bff shore, and the 
mate fixes the wind then as S.by W. toS. S- W., while the captain 
makes it S. by W. Thi« was at sunset^ or perhaps, by the évidence of 
the tcaptainef the Morse, as late as SHo^doëk. The keeper of the 
Bamegat light makes the wind during this time S. S. W., agreeing 
nearly with the mate, and within.it point iwith the master of the Morse. 
Hence it may be éoncluded that in the early evening bf April 23d, at 
Bamegat ligb.t, and 18 or 20 miles ofE the shore, the wind was S. S. W., 
or' within a point southerly of it, and the mate and keeper' of the light 
may be regardéd as in iaecord in flxing the wind at S. S. W. At 8 
p, m. the wind atSandy.Hboklightship. was S., showing a variation 
of 1 point f rom tàe statement of thè master of the Morse at about the 
samte timei Nôw this wind from Bamegat foUowed the Morse and 
the Birdsail, and its tendeiicy was confetantly to the westward ; for at 
10 o'clock at Bamegat it was S. Wi, and so remained 4^ honrs before 
tlie collision, and for someShoursâf ter the collision. The Morse was 
sailing about 7^ and the Birdsail about 6^ knots per hour; Therefore, 
starting with a Si S. W. wind at Bamegat, and at a point 18 or 20 
miles out, in the early ôv«ning, is it unreasonabletO suppose that a 
S. W. wiûd, noticed at 10 p. m. at Barnegat, did not reach the two 
schooners withia the next 4^ hôurs, and, indeed, not until about sun- 
rise of the next mornihg; therwind being recorded as f resh at Bame- 
gat, which the keeper stated meant a wind traveling 15 miles per hour, 
while a high wind was reached when the velocity waS 30 miles. This 
wind was traveling more than twice as fast as the schooners, and 
should hâve reached them long before 2 o'clock, even had they been 
going directly àway from the shore. But in fact the Birdsail was only 
about 25 miles from shore at the time of the collision, which was not 
more than T miles further oîE than was the Morse wheti she passed 
Purnegat light, àt which time the direction of the wind at the light 
and on the Morse closélyagreed. ' It may be statëd that the keeper 
at Barnegat made entries in bis nighfr boôk at sunset, 10 o'clock, 2 
o'cloèk, and Sunrise, and noted the directi(>n of the wind only at the 
nearest point, and did not record half points. If, now, référence l>e 
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had to the Sandy Hook lightship record, it is discoverable that some 
time between 8 a. m. and 12 p. m. the wind went from S. to S. W., 
and remained until 4 a. m., and is recorded as high, with a choppy 
sea, to midnight, and then as light, with a swell sea. The wind seems 
to hâve been taken at the end of each 4 hours. At this lightship the 
wind had been S. W^ for at least 2| hours before the collision, and the 
direction ascertained at Barnegat is confirmed, although there is a 
différence in the velocity of the wind at the time of the collision. As 
the observations were taken at différent hours, a close comparison of 
the time when the wind changed cannot bç had. This évidence seems 
to âx about the direction of the wind at the time of the collision, 
even though due allowance be made for the alleged fact that the 
wind would change on shore at an earlier time. The Sandy Hook 
lightship is 8 or 9 miles off shore, and the place of collision was not 
more than 2.5 miles from that point. An examination of the officiai 
record explains, with some reason, certain of the évidence not other- 
wise understandable. It must be concluded from this évidence of 
carefuUy made and recorded officiai observations that the wind at 
the time of collision was S. W. The adoption of the officiai registry 
of the wind, in préférence to the évidence of the crew, accords with 
the action of the court in The Peckforton Castle, 3 Asp. 533. There- 
fore it was a free wind for the schooner, and the ship was properly 
■trimmed closehauled. 

But certain difficulties at this point beset the conclusion thus far 
reached. Keepiug in mind that the schooner's green light was op- 
posed to the ship's red light, and that neither vessel saw or coufd 
see (according to the évidence) lights, save in that relation, it résulta 
(1) that the schooner and ship each knew that the vessels were 
on Crossing courses; (2) that each vessel knew that the schooner 
was sailing free; (3) that the ship knew that she herself was close- 
hauled; (4) that the schooner, in the night, might not be able to 
knôw whether the ship was trimmed closehaule^ or free, while she 
was headed anywhere between W. i S. up through the northwest 
quadrant to N. by E. | E., upon which latter heading the after screen 
would shut out the light, as stated by the ship's advocate. There- 
fore, even if the schooner in fact were entitled to the right of way, 
she might be unable to discover whether she had, such right, because 
she could not détermine the ship's heading, and hence whether she 
could sail free on a Southwest wind. On account of the darkness 
of the night, and the inability of seeing the loom of the ship, this 
fact might not be determinable by the schooner until the vèssels 
were so near together that the discovery would not enable the 
schooner to hold on, even though she were entitled to do so. But 
there are further possibilities embarrassing to the schooner. If 
she luffed for the purpoee of discovering the ship's situation, two 
things might happen: First, the ship might keep on her way, and 
obtain the privilège, whether she was entitled to it or not; or, sec- 
ond, if the ship considerfed' that she was not entitled to it, and she 
herself came up to the wind, collision would be quite sure to follow. 
If the schooner had a right to hold on, she was bound to hold on. 
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If: she vas <l3«njo4<to:gi¥e way, it jwas;J;er -duty to do so. But she 
eQUl(J:do!n!f?itàer iOne tEing npr the other;wit3iout: inviting a collision. 
Under sijicji; cirçumstancps, tbe gchopner migjit, not be able to dis- 
cover ivtether it was :her duty to give way or to liold on, and, 
whateîferdslie axiglit dO; she was liabje to coQdemnation. Pursuant 
to thig thaught, sbould Bubdivigion 3 of article 17 read as follows: 

"'Wheti both até running îrèc; with the -wliid on différent sldes, the vessel 
which haMhe wind on the port side, should keep ont of thé way of the other,' 
and ftaçh; TOssel, for the purpose of fulfllUifg thl» rule, must discover at her 
péril How the salis of the opposing vessel shoûld be trimmed." 

A similapistate of facts wàs presenteâ in The Théodore H. Eand 
(decided by the house of lords in 1887) 12 App. Cas. 247. Of two 
Sailing ivessèlâ; approaching one another between 4 and 5 o'clock 
on the morniûg df February 3d, the Statesman was running free, 
and the Théodore H. Eand was elosehaided on the port tack. It 
was thérefore the duty of the Théodore H. Kand to keep her course, 
in aceordance With articles 14 and 22 of the régulations for prevent- 
ing collisions at sea (1884); but those navigating the Théodore H. 
Eand, in the belief that the Statesman was closehauled on the star- 
board tack, ported, whereby a collision) occurred. Held (affirming 
the décision of the court of appeal), that since, with ordinary skill, 
and by the exercise of reasonable care, those navigating the Théodore 
H. Eand could not hâve ascertained that the Statesman was running' 
free, the Théodore H. Eand was not to be deemed to be in fault, 
within Merchant Shipping Act 1873, § 17 (36 & 37 Vict. c. 83). Lord 
Herschell adopts the view and language of Lord Esher, the master 
of the roUs, in The Béryl, 9 Prob. Div. 137, 138, which is as follows: 

"Wheh you spéak of "èWes Which are to regulate the conduct of people, thosé 
rillès «tn only aiiply to clrcumistanees which must or oùght to be linown to the 
parties at the time. You canbot' regulate the conduct o^f people as to unlinown 
circuni^tances. , When yqu Instract people, you instruct them as to what they 
ought to do under circumstâhcçs which are,: or ought to be, before them. When 
you S!),y that a man must stop'pud reverse, or, I wlU say, slackèn hls speed, 
in brdéif'fb prevent Wsk of collision, it W6Uld be absurd to suppose that it 
would dépend upon the mère fact that there was risk of colUsion, if the cir- 
eumstances weresuch that heiçould not kpow there was risk of collision. I 
piit soijie Instances durlng thç argument to show that thls was so. * • * 
How ean ywl. regulate, thelrcûnduct, if neither can see the Othèr until they 
are close togëfhei"? - It' lS"abSurd to suppose that you could regulate their con- 
duct,: nftt with regard tO'iwhat they can , see, but to whitithey cannot see, 
Theï^ore the : considération must always be, in thèse pases, not whether the 
rule ■çyas in fact applicable, but were the clrcumstances such that it ought to 
hâve beën présent to thè miad of the persQn In charge that It was applicable?" 

Lord Pitz Gerald^ in Ilie Oeto, 14 App. Cas. 670, 691, also approves 
of this statement. Lord Herschell further states the rule as follows : 

"Thenext question that arisës iS' whether thOse in charge of the Théodore H. 
Rand ought to haVe kaown that the Statesman was running free, or, in other 
words, whether they could, with ordinary skill, and by the exercise of rea- 
sonable care, haye ascertained what flie fact was." 

Lord Fitz Gerald put the rule as follows: 

"The Statesman 'was- not to Wame. The iTheodore H. Rand caused the 
calamity: It lay on hejs owners tp establish that she was not to blâme, by clear 
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anfl satlsfactory proof that it was Impracticable for the offlcer In charge, using 
hîB utmost care and diligence, to make ont the situation he had to deal with 
in relation to the Statesman, and that, being placed in circumstances of great 
difflcnlty, he had acted to the best of his skill and judgment." 

In Mars. Mar. Coll. (4th Ed.) 450, 451, there is the foUowing state- 
ment: 

"Before altering her helm, a shii5 must ascertain what course the other ship 
is upon, and how slie has Ihe wind. Her duty is to wait until she kuows wliat 
the régulations reyuire her to do. A wrong step talien by a sliip in ignorance 
of the other's course will cause lier to be held in fault if a collision ensues. 
Hence arise cases of great perplexity to seanien. A ship. A., closehauled on 
the port tack, sees a red light of another, B., ahead, and a point or two ou his 
starboard bow. He cannot make out what is B.'s course. Not knowiug whJch 
article of the régulations apislies to his case, A. stands on, and at the last 
moment bears up, thinking erroneously that B. is closehauled on the starboard 
tack. At the same moment B., who has the wind free, bears up. A collision 
foUows, for which A. is probably held in fault, because he did not keep his 
course. The temptation for A., on first seeing B., to bear up, go about, wear, or 
•to talœ other steps which he thinks will avoid risk of collision, without regard 
to the régulations, is strong. ïhe following Illustration may be suggested: 
The wind being north, a ship closeliauled on the port tack, and headiug E. N. 
E., sees, within a quarter of a mile, and on her lee bow, a red light. The ves- 
sel to which it belongs may be either in stays, and heading N., or she may be 
closehauled on the starboard tack, and heading from N. W. to W. N. W., or, 
again, she may hâve the wind free, and be heading from W. N. W. to W. by S. 
In the flrst case supposed, the rapid altération in the bearing of the liglit as it 
crossed her bows would assist her in arriving at tlie conclusion that tîie other 
ship was closehauled on the starboard tack, and heading about N. W., and in 
this case the duty of the first ship is clear, — to keep out of the way. On the 
other hand, if the ship to which the red light belonged were light, luider low 
sail, and making considérable leeway, the altération in the bearing of the 
light would be very slow, and it might easily be mistaken for the light of a 
ship having the wind free. In this case it would be very difHcult for the ship 
on the port tack to appreciate the actual circumstances of the situation in time 
to comply with the régulations so as to avoid a collision." 

Thèse illustrations présent cases where the doctrine of The Kand 
décision might be invoked. But in the case at bar the schooner 
failed in preliminary vigilance. Although the ship's red light was 
in order and burning properly, the lookout on the schooner did not 
discover the same untii the vessels were in close proxiniity; and 
upon such discoverj the Birdsall at once assumed that it was her 
duty to keep out of the way, and in récognition thereof she im- 
médiat ely changed her course. The Rand was vigilant to discover 
the situation of the opposite ship, and failed. Hence she was ex- 
cused. The schooner was so careless that she did not discover that 
there was an opposite ship until it was too late to attempt any study 
of her situation. It may appear now that such earlier study would 
hâve been ineffectuai, but the fact cannot be known, and the court 
is deprived of the means of such knowledge by the schooner's inat- 
tention. In any case diligence in seeking knowledge of the ship's 
heading is a condition précèdent to relief from the strict enforce- 
ment of the rule. Therefore, in view of her imperfect watch, and 
subséquent action, it is considered that it is not shown that she 
used ordinary skill and exercised reasonable care to ascertain the 
situation of the opposite vessel. This view is strengthened by the 
100 F.— 56 
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fact that no cïàiïft bfiiiability t(j) maJîe put the situation èf the Eliza- 
beth was made jby the schoonér éithéi: in the libél or upon the trial. 

Again, it may be suggested that the schooner, if heaàed N. E., 
could not hâve been sailing with her boonjs on her port side and 
ter foresails drawiûg, if the wind was in the southwest. Where a 
fmding of fact has been reached, it is not necessary to reconcile with 
it ail the évidence that may hâve been given in the case. But with 
référence to this objection it may be stated that it is not thought 
that the schooner was headed îf. E. A N. E, heading was appar- 
ently not the proper one for a vessel bound for Providence, especially 
if she were désirons of making the most advantageous voyage. Such 
a coursé would hâve brought the schooner on Long Island, and no 
adéquate reason is given for such heading. Again, the Morse, bound 
for Lynn, Mass., and sailing in the company of the schooner past 
Barnegat, was shown to be heading N. E. by E., and such a course, 
or one fnrther eastward, would hâve been more available for the 
BirdsaU, and therefore the one prësumably pursued. The log book 
of the schooner does show that she was on a N. E- course; but 
it was m^de up af ter the collision, and ît will be observed that it is 
almost the only occasicJn during the use of the log book where the 
heading of the vegsel has been propérly entered under the column 
provided to iadicate the course. This précision, under the circum- 
stancéSj is bf doubtfur aid. 

The évidence that th'è Birdsall was sailing on a N. E. course, with 
her foresails drawing, is, possibly explained by tbe following facts: 
At 4 p. m. of the previous day, at Sandy Hook lightship, the wind 
was squtheast. It was sputh at 8 o'clock, and reached southwest by 
10 o'éibçk. Hence its cpurse wàs çôntinually to thé westward after 
4 p. m. of April 22d. The ôbserv^ttions at Barnegat also showed a 
çontinuing change of the wind to westward froin thé aftemoo'n of 
April 22fd. ' Therefore' it !rhay be inferred that the schooners Birdsall 
and Mbrise sailéd on thé' afternoôn of April 22d on courses of about 
K. E, or N. E. by E., and that aà the night advànced the shiftihg of 
the wind to the Westward was ndt observed by the ' Birdsall, but 
her heading Was modifled to takë' advantage of the changed wind, 
which tended to bring heï more to- thé eastward, a^id upèn her proper 
course.; ït is considered thàt thô' Birdsall was not steeced nicely by 
thé cbttïpBLss. ' The captaiil'did not seem to knoW what was meant 
by the dëtiation ôf a cèiinjpasB, although he had Pften compared it 
with thé pompasses ofiithérships, aûd,'as he said, néver found any 
disagréeiiiéHt. This indicates a crudfe knowledge of the compass, 
and, whilè he could doUbtlese use it lor gênerai directions, it would 
be quitë'iirisafe to dépend lipon his knowledge and use for close ascer- 
taihment.'"';' ^!i it: i 

Numetèus arguments ôHhet than those considered' hâve been pre- 
sentéd by the advocates ii< support of their varions contentions, and 
they hâte' bëen carefully^ éxamined; but the basis of décision em- 
ployed éeébïs less éonjeétural, and to furnish the safer and more 
pràcticable ground for settling the question of the direction of the 
wind. It is consideréd 'that tlie ship carried the wind sufficiently 
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f orward of her beam to éiiable her properly to sail closehauled, and 
that the schooner should hâve kept out of her way, ând that the ship 
should hâve kept her course.' But the ship daims that she was én- 
titled to keep her CoUrse, but that she is excusable for not doing it. 
If a ship'nia}' be found privileged upon so narrow a margin of évi- 
dence, she should not be excused from disregai-ding the duty which 
the privilège imposed, without ample excusé. As the vessels ap- 
proached each otheron crossing courses, the schooner put up her 
helm, and veent oflE somewhât. Perhaps it would hâve been better 
if she had luffed, but it is probable that she would hâve crossed the 
bow of the ship, had nOt the latter put her helm up, which caused 
her to go tb starboard and follow up the schooner's course and strike 
her on the starboard quarter. It would not be profitable to discuss 
the angle of collision, or whether the ship's maneuver was in ex- 
tremis. Doubtless her helm was put up in expectation, and to lessen 
the force, of the contact; but it was a mistake which a master of 
good judgment should not hâve made, even under the appréhension 
of the threatelïèd collision. The ship simply pursued the schooner, 
and the collision was of greatly Increased probability. The ship 
should hâve kept her course, or, if action seemed imperative, she 
should hâve put her helm down and headed up to thé wind. It is 
the dispositibn of courts to hold that the privileged vessels should 
keep their course, or furnish good reason for not doing so. In this 
case the ship did not keep her course, and did something tending 
towards, and not away from, collision. The damages and costs 
should be divided. 



ÏHB PLOVER and THE R. S. CARTER. 

THE AMERICA. 

(District Court, E. D. New York. March 30, 1900.> 

1. Collision— Négligent Navigation of Tdg with Tow. 

It is as much the duty of a tug with a tow to so shape her course 
as to prevent collision by a crossing vessel with her tow as wità herself, 
and a failure to exercise due eare in that regard will place her in fault 
for a resulting collision. i 

3. Samb— Steam Vessels Crossing. 

One of two vessels crossing, whicli takes such précautions as will in- 
sure the safe passage of the vessels if both are properly navigated, can- 
not he held in fault for a collision resulting from the improper naviga- 
tion of the other, which could not hâve been antieipated. 

In Admiralty. Cross libels for collision. 

Eobinson, Biddle & Ward (Mr. Hough, of counsel), for the America. 

Eustis, Jones & Govin, for the Plover. 

Cowen, Wing, Putnam & Burlingham, for the R. S. Carter, 

THOMAS, District Judge. On the forenoon of Deeember 9, 1898, 
there was à collision between the America, a tug 95 feet in length, 
with a loaded car float some 250 feet in length, on her starboard 
side, and thè tUg Carter, which had in tow a brigantine on a hawser 
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of 3$ fathoms. The collision was mm ebb tide in theEast river, 
neariy abreast Fijltoû .Ferry, anâ, 8om,e 400 or 5Q0 feet from the 
Br<?Qklyn shore. Tbâr jA|aaeriea, bound for Jersey, Oity^ was, heading 
not m(>re tl^an SJ points south of west, and geneçaUy towards the 
New York shore. The Carter waS headed up the river on a course 
that,erpssed the Ameirifia's bows.' jfNfhen the tugs wejçe about 1,500 
f eet ; ^^rt, each gave pne whiatl% and thereupon ported, so that 
they: passed at an interval of 75,or 100 feet. Theibrigantine con- 
tinuedîsubstantially oniier fonaeri course, and coUided with the 
xlmerica jat the latter's pilqt housie, f rom which the injuries laccrued 
to eaçb vsssel that are tjhe subject of the àbove actions, 

The eyidence. of p^ejunerica ils :]that the brigantin^ wap by the 
hea^, aïkd itheneforei obeyed her helm spmewhftlj ;tardily, and, although 
loUowingftbe tug befpre the signalîS,i;did not dp.SiÇjjthereafter, but 
took a ^heer to port) wh^ch was continned uatil the. finie of contact. 
But it isperfectly cleari.that there was no "sheer," in the proper 
sensé >fi the term. When the Carter weut to starboard, the hawser 
was slacjkened, by heri^orting andislowlng down^ sq that the brigan- 
tine, in^tead of followpg in the wake of the Carter, kept on the 
course thqpptofore pursued by her, and was niot; substantially ar- 
rested nop ^eflected bj; th^ hawser; tighteningbefore the collision. 
The eyidence makes this fact, certain. ISTow, whO; was at fault for 
this? The problem that -confronted the tugs was not only to pass 
each other, but so tonianeuver that the brigantipe and America 
should also; pass. The tugs ported early enough and sufflciently to 
allow for their safe passage, but not for that of the; brigantine and 
America. The duty of each tug was to do her part to effect the 
necessary resuit. The Carter should hâve considered that it was 
not only necessary fof her to change her crossing course so as to 
aid in passing the America, but alsp to do her part to check her tow, 
and to turn it from the crossing course, and thereby to keep it out 
of the way of thé America. Insteàd 6t this, she Wènt to starboard, 
and at the same time slowed down to such an extent that slie lost 
control of her tow, and it went on its way, and she hardly got 
stràin agàin upon her hawser beforé the accident; The évidence of 
the Cartel*'^ captain plainly shows this. He did not even look back 
to see whether his tow was following him, until fci^^ttention was 
câlled to its action by the captain of the America, when he hooked 
up again, and, when he saw that collision was impending, as a last 
resort hé starboarded to throw the stern of his tug around, and 
thereby, if possible, jerk thé head of the brigantiiie from the course 
of the America. Why did he slacken his speed? Why until warned 
was he uppbservant ojE his tow? Ile states that he slowed down 
becausë hè wanted to get bàck on his "course sb as tp carry the 
brigantipe under the middle of the bridge just a^ "iiéâr as possible." 
This seettis to nàean tliat hé did not désire to get too niuch out of 
the çpuBse which he hadishaped, and thereby cause himself delay, 
and therefpre he slackened his speed, so as fo leave the brigantine 
with her existing heading; At least that was the resuit; And he 
states that whatevprhe did had very little effect uppn the brigantine. 
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His claim is that the America did not go to starboard, and that the 
tugs passed with a distance of about 100 feet between tiiem. This 
would sliow beyond peradventure that tlie brigantine went to port 
isufflciently to cover the space between the Carter and the other tug; 
for, as the captain of the Carter says, the brigantine changed a little, 
but not much. What right had the master of a tug to change his 
course so ineflfectually that his tow made but little change from her 
course? Ile was under as much obligation to see that his tow did 
her part as that the tug did her part. Both are regarded as the 
same vessel, for the purposes of navigation. The fact tliat the 
brigantine did not feel the hawser until about the time of the acci- 
dent, and then responded little, if any, shows that the Carter acted 
•well for herself, but negligently for the tow. 

Did the America contribute to the accident? Her captain states 
that he ported at the time of the interchange of whistles, and that 
when he saw the brigantine sheer he ported still more. The captain 
of the Carter also states that the America ported, but his référence 
is to the time of the second porting of the America, as alleged by her 
captain. The captain of the Carter also states, somewhat irresolute- 
ly, that the America was headed for the Brooklyn shore at the time 
of the accident. Such condition is inconceivable, as such heading 
would hâve been without usefulness, motive, or custom. A vessel 
with her destination would not hâve headed nearer to the Brooklyn 
shore than S. W. by W. | W., and that heading would hâve been 
aw'ay from it. The combined resuit of the starboard deflection of the 
two tugs was to allow them to pass each other at an interval of about 
100 feet. Had the Carter not slackened her speed, thereby allowing 
the brigantine to keep on her flrst course, the hawser would hâve been 
kept taut, and her tow would hâve followed the tug's course to star- 
board with measurable accuracy. At least, the brigantine would not 
ha^'e traveled to the port of the Carter for the 100 feet which sépa- 
ra ted the tugs. While it was the duty of the America to do her part 
in turning ont, so that she would not collide with the tug or her tow, 
it was not her duty to expect that the Carter would slow down, 
slacken her hawser, and let her tow keep on the flrst course, nor was 
the America obligea to go to starboard in the expectation of such 
event, or sufflciently to meet such event. The 100 feet between the 
tugs would bave been sufficient to allow the America and brigantine 
to pass had the Carter kept her speed, and consequently her hawser 
drawn on the brigantine, and this failure of the Carter was not ex- 
pectable by the America, and she was not bound to act in anticipa- 
tion of it. Loss of speed of the Carter was the vital error. From it 
ail the conséquences sprung, and to it alone the injury must be 
ascribed. The Carter simply, to a great extent, withdrew her power 
from the brigantine, and allowed the latter to go whither she would. 
The America charges that the brigantine was in fault in not steering 
properly, but offers no évidence on the point, and the captain of the 
Carter exculpates the brigantine from such charge, and giyes her a 
certificate of suitable conduct. The facts tend to justify this. The 
Carter, by slackening the hawser, took from the brigantine her only 
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poWer of iQotion. Theel^b tiâé, setting ^gairtst her : ^tftrbpjEtrd bow, | 
tçriâlèd to keep her f roi)} : gqing to starboardj and to tvirn hçr dowii 
thp river: in the oppositeidiréetion, and bçnçe to thwart any attempt 
tô.stepc ber- She haà.ï^eadii^ay enougb to keep on and strike tbe. 
America, but probably pot ènougb tosteér, readily to starboard with 
an a^wise tide. While ber seemiiig failure to respond to any ap- 
preci^bie extent to hep r^idder, if ber belm was properly ported, is 
npteiJitîreiy satisfactory, yet the court is^çllned tofoUo^ tbe opinion 
of tîie ir^tçr of tbo Carter,. w!bo s&w n9 fâult in ber conduct. It re- 
suite, frqpa tbe foregoing vi^ws tbat tbe America should bave a decree 
for uànîages and costs j?^,i^àst the Carter, wbile the libel as to the 
brigantihe should be dismissçd, with costp, and the action by tbe own- 
ers of the brigantine agaibst t|ie America should be dismissed, with 
costs. ■ ■ , ', ' 



THB ,NËTtlE SUNDBEEG. 
; (District Couï-feiN. D. Californla. March 30, 1900.) 

■ ,■ /''; ,' ■ ;■- No. 11,898.' ■ ' ' 

1. CoiiisiiDN— Striking Yessei, AT Wharf— Faultof Movisg Vessbi,. 

A tessel passlng a whiçirf ïn the daytlmë, and with plenty of sea room, 
■*hlch^ :coïn6s Ihto colllfeloti 'with and Injtnfes' a vessel there moored, is 
not eaioiietateâ f rom fault by the fact thàt the injured veésel was moored 
In aiL Ipiproper place., il^such case the moTing vesçet must be held in 
(aplt, "uflless she shows, tbet it was not in her power, by adopting any 
pràc:tièàblè prec'aùtlon, to prevent the collision. 

8. SAMB-^ftBOtriÀTiOKS Bir STit* Bàrbor Board— Rulb ci' Damages. 

Ptttttgraph 27 of the iregulations gôvernlng the port of San Finncisco by 
the State harbor commlssIOBers, which proivides that "vesfeels, while lying 
açros^ the end of anypier or wharf, wlU be responsible for any and ail 
damage to themselves or to any other vessel ;while oceupying that posi- 
tion," cannot be constrùed as prohibltlng the moorlng of vessels at the 
eûd of a ■Wharf or piér, but is an attempt tb prescrlbé the rule of dam- 
ages for a. collision betweén vessels when one is so moored, and, thus 
constnied, le InvaJid, as the board is not glven, by the state constitution, 
any leglslatjye power, nor is it within the powers of the state to prescrlbé 
what rule èf damages shàll be appliéd in a court of admiralty In cases 
growingt tWtoî a collision under sueh drcumstànces. 

8. SAMB^VÈSéteii Moored IN ^Imphopkr Place. 

Where the position p( a vessel moored at the end of a wharf is not 
such as to Involve danger of collision with vessels entering or leaving the 
harbor if properly naVigated, she cannot be held to hâve been moored in 
an Improper place, so as to render her in faiilt for a collision caused by 
the improper navigation ôf a passlng vessel. 

In Admiralty. Libel to recover damages for collision. 

H. W. Huttoïi, for libelants. 
Andros & Frank, for respondents. 

DE HAVEST, District Jijdge. Libel for damages sustaîned by the 
scow schponér îlabel and Edith, as the resuit of having been coUided 
with by thé sièhooner Nettie Sundberg, tbe libel alleging tbat sucb 
coUision was C3,used by tbe négligent an<J improper navigation of the 
latter vessel. Àt the time of the collision the Mabel and Edith was 
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moored alongside the end of Folsom Street pier in the harbor of San 
Francisco. She had been in this position for about two liours, await- 
ing an opportunity to haul in by the side of the United States trans- 
port Sherman, on the north side of the pier, for the purpose of deliver- 
ing coal to that vessel. The Nettie Sundberg was bound outward, 
and in passing the Folsom street pier collided with and eut into 
the offshore bow of the Mabel and Edith. The weather was clear, 
and the tide and wind were offshore. The Mabel and Edith is 
about 23 feet wide. The distance between Folsom street wharf and 
Goat Island — the land in the bay nearest to the wharf — is two miles, 
or thereabouts, giving ample room between thèse two points for the 
navigation of vessels bound in or out of the harbor, and there is notb- 
ing in the évidence which tends to explain why the Nettie Sundberg 
on this occasion held her course so near the end of the Folsom street 
pier as to come into collision with the Mabel and Edith. The col- 
lision occurred between the hours of 1 and 2 in the afternoon, and the 
Nettie Sundberg, with her main and fore sail set, was sailiug at a 
speed of about six miles per hour. 

1. Even if it should be conceded that the Mabel and Edith was 
moored in an improper place, as is contended by the claimants, there 
is but one conclusion to be drawn from the facts above stated^ and 
that is that the Nettie Sundberg was in fault. Of course, a case 
might be presented where the fact of collision with a vessel moored 
in an improper place would not of itself afford satisfactory évidence 
of négligence upon the part of the moving vessel, but the présent is 
not such a case. The collision, as we hâve seen, occurred in broad 
daylight, at a point where there was ample room for thti Nettie Sund- 
berg to hâve passed without coming in contact with the Mabel and 
Edith. There is nothing in the évidence to warrant the belief or sup- 
position that the course of the moving vessel could not hâve been 
readily changed, and, this being so, the conclusion necessarily follows 
that the collision could not hâve taken place without négligence 
upon the; part of the Nettie Sundberg, either in not having a proper 
lookout, which would hâve enabled her to hâve seen the Mabel and 
Edith in time to hâve avoided her, or, if she had such lookout, then in 
the f ailure to exercise due care to prevent the collision, after the 
latter was discovered. The fact of the collision can be accounted 
for upon no other theory than that the Nettie Sundberg was négli- 
gent in one or the other of the particulars just mentioned, and négli- 
gence in either constitutes a fault, for which she must respond in 
damages under the law as administered in courts of admiralty. The 
gênerai rule is that, "whether the anchored vessel is in an improper 
place or not, the vessel in motion must avoid her, if practicable, and 
can only exculpate herself by showing that it was not in her power, 
by adopting any practicable précaution, to hâve prevented the col- 
lision." Green v. The Helen, 1 Fed. 923; The Olarita and The Clara, 
23 WaU. 14, 23 L. Ed. 146; The Marcia Tribou, 2 Spr. 17, Fed. Cas. 
No. 9,062. The case last cited was a libel in admiralty to recover 
damages sustained by the sloop Diploma, arising from the fact of hav- 
ing been collided with by the schooner Marcia Tribou. In that case 
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itappeâred that the sloop was âiïchored in Boston Harbor, and was 
nbt s^en bj the Marcia Triboù beÇôuse there was no pVoper lookout 
on' that vessel; and in delivérihlg' 'the opinion of the court Judge 
Spràgue said: 

"The position of tlie sloop is one of the most material points in tliis case, 
and upon the évidence whieh bas been introduced I am of the opinion that she 
*as ilnchored In the channel outside of the harbor master's line, in an impropei- 
place, and must be held to hâve been guilty of négligence in so doing. I am 
further of opinion that the schooner was also in fault in not ayoiding the sloop, 
notwithstanding that she was anehored in an improper place. * * * Both 
parties havlng been in fault, by the rule of admlralty law the damages and costs 
are to beborne by each in equal proportions." 

2. The contention is made by the claimants that the Mabel and 
Edith ^as moored in an improper place, and it becomes necessary to 
consider this, because, if well founded, both vessels were in fault, and 
under the admiralty rule the damages and costs must be equally 
divided between them. The Marcia Tribou, 2 Spr. 17, FecJ. Cas. No. 
9,062; Green v. The Helen (C. C.) 1 Fed. 916; The Olover, 1 Low. 342, 
Fed. Cas. No. 2,908; Ttie Milligan (D. C.) 12 Fed. 338; The City of 
Maçon (D. Ç.) 20 Fed. 159. It is not claimed that the position of the 
Mabel and Edith was improper in itself, as being one in which there 
was risk of collision with vessels coming into oj; going out of the 
harbor, if properly navigated, nor, if made, could such a claim be sus- 
tained. But the board of state harbor commissioners has, in para- 
graph 27 of the rules and régulations adopted by it for the port of 
San Francisco, provided as f ollows : 

"Vessels, while lying across the end of any pler or wharf, will be responsi- 
ble for any and .ail damage to themselves or to any other vessel while occu- 
pying that position." 

The claimants rely upon this régulation in snpport of their proposi- 
tion that the Mabel and Edith was moored in an improper place. By 
an act of the législature of the state of California approved March 19, 
1889 (St. 1889, p. 380), amending Section 2524 of the Political Code, the 
board of state harbor commissioners is given authority to make "ail 
needful rnles and régulations not inconsistent with the laws of the 
state or of the United States in relation to the mooring and anchor- 
ing of vessels" in the harbor of Sah Francisco. It is settled that the 
local authorities hâve the right "to prescribe at what Wharf a vessel 
may lie, and how long she may remain there, where she may unload 
or take on board particular cargoes, where she may ahchor '.n the 
harbor, and foi; what time, and what description of light she shall dis- 
play at night to wam the passing Vessels 6f her position, and that 
she is at atochor, and not under sail." The James Gray v. Thë John 
Fraser, 21 How. 187, 16 L. Ed. 108. In the case just cited it was said 
that such régulations "are necessary and needful for the convenience 
and safety pf commerce." See, also, The Cloyer, 1 Low. 342, Fed. Cas. 
No. 2^908. Thérè can be no doubt, therefore, that under its authority 
to make ail needful rules not inconsistent with the lâws of the state 
or of the United States in relation to the mooring and anchoring of 
vessels in the port of San Francisco, the board of stàte harbor corn- 
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luissioners would hâve the right to provide that no vessel sliall lie 
across the end of any wharf. Sueh a régulation, if niade, might be 
upheld as one necessary for the convenience of vessels enteriug and 
leaving the varions slips in the harbor, but the régulation above 
quoted does not déclare that vessels shall not be permitted to moor 
alongside the end of wharves or piers. The most natural construction 
of the rule is that it is an attempt upon the part of the board of state 
harbor commissioners to prescribe what the rule of damages shall be 
in case of a collision between vessels when one of them is moored at 
the end of a wharf, and it is only in the event of such a collision that 
the rule is to hâve any opération whatever; and, thus construed, it 
is invalid for any purpose. The board of state harbor commissioners 
is an executive body, with only executive powers. Such a board can- 
not, under the constitution of the state of California, exercise législa- 
tive power, and it is, therefore, without authority to prescribe penal- 
ties, or damages in the nature of a penalty, for the violation of any 
rule or régulation established by it. Board of Harbor Com'rs of 
Port of Eurêka v. Excelsior Redwood Go., 88 Cal. 491, 26 Pac..375. 
In addition to this, it is not within the power of the state, nor within 
the power of any board or body exercising authority from the state, 
to prescribe what rule of damages shall be applied in a court of ad- 
miralty in an action growing ont of a collision between vessels under 
the circumstances stated in the rule above quoted, for, as was said by 
the suprême court in the case of The New York v. Rea, 18 How. 220, 
15 L. Ed. 361, the fédéral courts administering the gênerai admiralty 
law "can be governed only by the principles peculiar to that System 
as generally recognized in maritime eountries, modifled by acts of con- 
gress independently of local législation." See, also, Green v. Tlie 
Helen (C. C.) 1 Ped!^ 916. My conclusion is that the Mabel and Edith, 
in lying alongside the end of the Folsom street wharf, where she was 
collided with, did not violate the régulation of the board of state 
harbor commissioners above referred to; that she was without fault 
in the matter of the collision, and her owners are entitled to recover ail 
the damages sustained by her as the resuit of such collision, and costs. 
The case will be referred to the United States commissioner, with 
directions to ascertain and reporl the amount of such damages. 
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THE COLUMBIA. 

THOMPSON et al> V. McINXOSH et al. i 

(District Court, E. D. New York. March 30, 1800.) 

ADMiRAtTt— Bill of Revikw. ; . 

; 4^ court of adniiraity may eotertaiB a bill of review, wliere, througli 
frw^, its powei-s and process bave been abused, and used to eflfect a 
tortloiis purpose, as \vhere, tlirough collusion between tbe owner of a 
siliaU Interest in a vessel and otiierS, ^ deeree bas been obtained, ànd the 
hressel snbjected to sale for the payment ,of an illégal claim, and for an 
1 linafteafate priée, witbout tbo knowledge of the other owners; and in sucb 
case, no technical limitation will be appliçcl to defeat an application for the 
cbrrèctioii of its deeree, or sucb othér relief as It is within the power of the 
tfôiiW to afCord. 

In Admiraity. Tliis is a libel ia the nature of a: bill of review to 
bbtain a review of the proceedings and deeree in a former suit. On 
exceptidàs' to libel. 

Bénediict & Bènedict (E. G. Behédiçt, Of counsel), for libelants. 

Foleyi Wràj & Taylor (Mr. Wrây, ôf counsel), for défendant Met- 
calfe/ ;;;,-^ .;, \, ,; ]' '^'■'z 

Jaiiaëfè J. ilûcklin (ilîf. GoVe, Of çoûnsel), foi* défendants Mcintosh, 
AbramSjj and Dickens. 1, 

THOÎl^, District Judge. The question arises, on exceptions, 
wh^+lif r a libel may be 'filed to review, proceedings in an action here- 
tofore.p^nding, but noTfv adjùdic^|è<î by this court. , The facts, as 
gatlfiér^ froni the libeï and admitteiî by the exceptions, are as folr 
lows:,; The, présent libçlants owned a flshing scnooner, Coltunbia, 
in common, with one ÎJcIntosh, whose interest was '/e*. Mcin- 
tosh w;^s a memberof a flrm,whqifurnished suppliés for use on 
the scliQQner, to the anjount of |153.^3, from the payment of which 
it is alleged in the présent libel that ^be vessel and her owners were 
exempt. On J^huary 26, 1899, theilrm assigned the çlaim to one Met- 
calfe. On January 30, 1899, Metcalfe, through the proctors in whose 
office he was an employé, furnished as a stipulatôr for the costs 
one Westway, who was the member of the flrm executing the as- 
signment fo him, and filed a libel in personam in this court against 
the libelants in this action and said Mcintosh to recover such claim, 
and prayed for process of foreign attachment, which was issued. 
The marshal returned tliat he had been unable, after due inquiry and 
search, to flnd the respondents, "Lewis G. Thompson et al.," within 
his district, and that he had on January 31, 1899, attached the 
schooner-. Mcintosh was at the time within the jurisdiction of the 
court, a résident of Brooklyn, his name and address appeared in 
the Brooklyn directory, and he could hâve been notified of the bring- 
ing of the suit, and process could hâve been served upon him. But 
no notice of the biinging of the suit or of the attachment was ever 
given to any of thèse libelants, or to any owner of the schooner, 
unless to said Mcintosh; and, if such notice was given to him, he 
willfuUy refrained from informing the libelants herein, and they re- 
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mained in complète ignorance of such proceedings. On the return 
«f the process in the former suit, no one appeared, and default and 
order of référence were had. The commissioner reported due the 
libelant the sum of |231.79, and on February 10, 1899, a flnal de- 
cree was entered for the sum of |324.47, damages and costs. On 
the same day exécution was issued, and on February 27, 1899, the 
marshal returned that he had sold the schooner Columbia for the 
sum of |700. The sale was to William H. Abrams and James Dick- 
ens, respondents in this proceeding, who subsequently toolc out pa- 
pers in the custom house of the port of New Yorlv, on the marshal's 
bill of sale, alleging that the original papers of the vessel had been 
lost, although said papers are, and were then, in the custom house 
at Perth Amboy, N. J., where the schooner was enrolled. Mclutosh 
was cognizant of the proceedings in the first libel, and was privy 
thereto, and Westway was présent and bid at the sale of the schooner. 
Mcintosh gave no notice to the libelants herein, and thçy were kept 
in complète ignorance of the proceedings until one of them, in Ma- 
tanzas, Cuba, chanced to discover from the newspaper the fact of 
the record of the sale of the Columbia by the United States mar- 
shal. He at once communicated with his brothers, who were in 
Havana, Cuba, who, upon their return to New York, notifled the 
other libelants, Moore and Hathaway, who had been kept in ignorance 
of the same up to that time. The whole proceedings in the former 
suit were collusive and fraudulent, and kuowledge of such proceed- 
ing was purposely withheld from the libelants by Metcalfe and Mc- 
intosh; the return of the marshal was false and erroneous; the ves- 
sel was sold for a sum far below her true value; and tlie decree 
in the former suit was obtained by f raud. The présent libelants 
pray that process issue against the vessel and the respondents; that 
the schooner may be attached, and the respondents cited to appear 
and answer on oath the allégations of the libel, and that the court 
review the proceedings in the decree heretof ore had, and set aside 
the same, and annul the bill of sale given by the marshal under the 
exécution on the said decree to the purchasers, Abrams and Dick- 
ens, and condemn the respondents herein to pay the costs and dis- 
bursements of the proceedings; or, in the alternative, that the court 
decree that the respondents, or some of them, are liable persoually 
for the damages sustained by the libelants herein, and that they pay 
to the libelants the fair value of their interest in the schooner at the 
time she was sold, together with the costs and disbursements. The 
gist of the above matter is that during the absence of some of the 
libelants an owner of a small interest in the vessel, who was also 
a member of a flrm which had furnished supplies for use on tlie 
schooner, fraudulentîy employed the process of this court to obtain 
a sale of the vessel, and that his flrm, for that purpose, colorably 
transferred the claim to a third person and caused the suit to be 
so conducted as to conceal notice of its existence from the other 
owners, and that by this fraudaient concealment and conduct the in- 
terest of the libelants in the schooner was sacriflced. For the prés- 
ent purpose the statements in the bill must be taken to be true. 
It would be useless to pursue the history of bills of review, or to 
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traidè tjie àçflijite limits within WhîcH tliéy are now pennittëd. Those 
(^î-ibiis ' fcMëerning the origin dr developiriènt 6î the pràctice may 
cdiisûlt pexter V. Arnold, 5 Màson, 303, Fed. Cas. No. 3,856, decided 
in 1829 % Jiidge Story, wherein the ordindnce of Lord Bacon, whicb 
furnishes the fondamental law on the subject, and pertinent holdings, 
are considered. In The New England, 3 Sumn. 495, Fed. Cas. No. 
10,151, decided in 1839, the sanie judge discussés the permissible use 
of the writ in courts of admiralty, and cornes to the hegitating con- 
clusion to which attention will be called. In Massie v. Graham, 3 
McLean, 41, Fed. Cas. No. 9,363, decided in 1842, the subject receives 
further attention. In 3 Enc. PI. ^ Prac. 570-600, the past and prés- 
ent use of bills of revieW in the courts of the United States and of 
the several states is set forth instructively. This court at présent 
is concerned with the existing anthority respecting the survival of 
the practice in courts of admiralty. The following several proposi- 
tions are touched upon, and measurably SUpported by the décisions 
placed beneath them. 

1. A bill of review in an admiralty court is permîtted by the prac- 
tice of that court, in the absence of ôther remedy. The New England, 
3 Sumn. 495, 506, Fed. Cas. No. 10,151; Janvrin v. Snlith, 1 Spr. 13, 
Fed. Cas. No. 7,220; Snow v. Edwards, 2 Lowell, 273, Fed. Cas. No. 
13,145, where the authorities are rçviewed; Car Co. v. Hopkins. 4 
Biss. 51, Fed. Cas. No. 10,334; Jackson v. Munks (C. 0.) 58 Fed. 596, 
afftrmed in 13 C. C. A. 641, 66 Féd. 571; The Sparkle, 7 Ben. 528, 
Fed. Cas. No. 13,207. In the last case the matter was presented to 
the court by pétition, but the usual proceedings wére had; that is, 

.process in rem and in personam was issuéd, and the vessel sold in 
the primary suit was seized. 

2. The bill of review in an admiralty court may be flled to review 
a deeree of such court after the term at which it was enrolled. 
Janvrin v. Smith, 1 Spr. 13, Fed. Cas. No. 7,220; Snow v. Edwards, 
2 Lowell, 273, Fed. Cas. No. 13,145 (after the term has passed in 
ordinary cases, and after 10 days in defaulted cases); Car Co. v. 
Hopkins, 4 Biss. 51, Fed. Cas. No. 10,334; Jackson v. Munks (C. C.) 
58 Fed. 596, afflrmed in 13 O. C. A. 641, 66 Fed. 571; The New 
England, 3 Sumn. 495, 506, Fed. Cas. 10,151. In the last case Judge 
Story stated as f ollows : 

"But, upon the most careful reflectlon which I hâve been able to bestow 
upon It, the resuit to which I hâve brought my mind is that, if the district 
court has a right to entertain a llbel of review in any case, it must be lim- 
ited to very spécial cases, and either where no appeal by law lies, because 
the matter is less in value than is required by law to justify an appeal, or 
the proper tlme for any appeal is passed, and the deeree remains unexecuted, 
or where there is clear error In matter at law, or. If not, Where the deeree 
has been obtained by fraud, or where new facts, changing the entire merits, 
hâve been dlscovered since the deeree was passed." 

In this connection the discussion bv Judge Betts in The Martha, 
1 Blatchf. & H. 151, Fed. Cas. No. 9,144, is of interest. In the Ad- 
miralty Practice issued by that learned judge in 1838, the subject 
is considered, and the conclusion is apparently stated as f ollows: 

"The power, however, will pnly be exercised by the court when no relief 
by appeal cari be had; and the déclaration of the court of last resort upon 
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the subjeet imports that In this country courts ot admiralty cannot, In any case, 
sustain such bill liled subséquent to the term in wbicli the décision is ren- 
dered." [Page 102]. 

3. A bill of review lies in admiralty where, in a suit in rem or in 
personam, property has been disposed of without personal notice to 
the owner. Janvrin v. Smith, 1 Spr. 13, Fed. Cas. No. 7,220, which 
illustrâtes the justice of its holding by a supposed instance under 
the suprême court admiralty rule No. 2, where there is a clause of 
foreign attachment in a suit in personam. Judge Lowell adopts 
the illustration in Snow t. Edwards, 2 Lowell, 273, 279, Fed. Cas. 
No. 13,145; Car Co. v. Hopkins, 4 Biss. 51, Fed. Cas. No. 10,334; 
Jackson v. Munks (C. C.) 58 Fed. 596, affirmed in 13 C. C. A. 641, 66 
Fed. 571. 

4. The bill of review in admiralty may be flled where there has 
been fraud in the proceedings in the original suit. Janvrin v. Smith, 
1 Spr. 13, Fed. Cas. No. 7,220; Snow v. Edwards, 2 Lowell, 273, 275, 
Fed. Cas. No. 13,145; Car Co. v. Hopkins, 4 Biss. 51, Fed. Cas. No. 
10,334; The Sparkle, 7 Ben. 528, Fed. Cas. No. 13,207; Jackson 
V. Munks (C. C) 58 Fed. 596, affirmed in 13 C. C. A. 641, 66 Fed. 571; 
The New England, 3 Sumn. 495, 506, Fed. Cas. No. 10,151. 

5. A sale of a vessel in admiralty may be set aside where there 
has been fraud or misconduct in the purchaser, fraudulent négligence 
or misconduct in any other person connected with the sale, surprise 
or inisapprehension created by the conduct of the purchaser, or by 
some other person interested in the sale, or by the officer who con- 
ducts it. The Sparkle, 7 Ben. 528, Fed. Cas. No. 13,207, where Judge 
Benedict said: 

"ïhe rule in England appears to be to set aside the sale where the priée 
bid is so Inadéquate that it would be agaînst conscience to permit the pur- 
chaser to dérive such advantage from the negleet of the parties interested. 
It is not necessary, therefore, to détermine from the évidence in this cause 
that fraud or collusion on the part of this purchaser has been shown. It is 
suffleient if there has been such a surprise, and a sale at such an inadéquate 
pric-e as that it would be against conscience to allow the purchaser to retain 
the property against the rights of innocent parties. Looliing, then, to the 
évidence, while it cannot be said that ail the allégations of the pétition bave 
been proved, a clear case of surprise is shown. The petitioner was in Vir- 
ginia. He bad no reason to suppose that the vessel was to be removed beyond 
his reach, nor any reason to suppose that she was liable to seizure and sale, 
for his conveyance contained an express covenant that the vessel was free 
from liens. Nothing occurred to give him notice of the proceedings taken by 
Pratt until he found the vessel in this port in the hands of ïuttle, as purchaser 
at the marshal's sale. A gross inadequacy of price is also shown. The évi- 
dence is that the vessel was worth from $8,000 to $10,000, and she was sold 
for $1,000. To permit such a sale to stand would be to penuit Tuttle to take 
an unconscionable advantage of tHe ignorance of the petitioner in respect to 
the pendency of any proceedings against this vessel. * * * In addition it 
must be said that while it is true that Tuttle, the biiyer, testifles in the most 
explicit manner that he is a bona flde purchaser, having no sort of connection 
with any of the other parties to this proceeding, still there are facts in the 
case calculated to raise suspicion in respect to his action in the premises. 
Certainly he can hâve no cause of complaint, provided he be made whole for 
his outlay by reason of his purchase and thèse proceedings. The fact that an 
undue profit would accrue to the purchaser at a judicial sale is no reason for 
refusing to set aside such sale wlien justice demands it." 
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Section 918 of thfe Revised Statute» provides tiiatr' 

" '■'District éotots niay, fromtime io tlile, aûd in any mannernot Inconslstent 
with any law of the United States, or with aay rule prescrlbïid by tbe suprême 
court un^^r the preçeding seçtlpn, * ,♦ * regijlate tlieir. o^fn, practlce as 
nlay't)e'né<c#ssary or ConVenierit for thè'àdvancemeiit of Jiistide ând tlie préven- 
tion' «f 'dëlaiys In proceèdliigsi'" i ': : '"'i 

5|re is à wïdç p9>ver. givéïi toïtliis court to entert^^ a proceed- 
ing,).p çpvrect ^^^.ix^^ through its ^pqcess upon its 

sijjt9is,i^nd its di^^retion in seiecting tlje means wUerçby tne mat- 
ter isti^l |be l^rought to tïie attention of tlie court, apd ,9^ subsequently 
carrjihgit on, shoiild not be diiîiinished unless tKçjre be a statuts 
or aTjijlle,of the supresmp court inconsistent with thç metbod adopted. 
Suéh limitation upon me power of the court, either by congress or 
by th^,^ijipreme, coyrt, ftcting under section 917 pt.ih,f J^evised Stat- 
ute^, has jiot been suggestednj)9n the présent iarjgumentj, and it is 
thoùgiit tb^t Judge.ï^well sucç^^^fully tréats the ^ut)jeçt in Snow 
y. JEdWàpâs, supra. It yould be.an intolérable rule that should dis- 
able ti^is 'court from distùrbing upon its own motion, or upon sug- 
ge^tioii, piade to it, adecree obta|iiied fraudulently, by means of its 
machinery, to effeçjt a toptious puirposé. No usual limit of time or 
other teçhnical limitation should embarrass the court in detecting 
ftn offpns^ of that nature, an^ ptfuitably icprrecting its decrees. A 
judgtOjÇnt obtained by fraud, or to açcomplish a frauij, should be pro- 
tecteS by no such bjpief expirsLtpn; of time as obtai.ns.for the usual 
purppgef 9JE ,rey:ie;«?ing conclusion^; upoi^ issues. A çareful examina- 
tiopi 9f .eypry case qu^ited by any of the partie^ leads to the conclu- 
sion that the auttiorities favor the power of the cèùrl; to entertain 
a bill of review. If such power exist, it should be eiércised in the 
ptesenit instance, whereiit is chargea thaït 'the maçliinery of the court 
has beeo used fraudulently by one of tHé owners orf a yessel.for the 
purpose of depriving his corowners of their rights therein. Whether 
the cpteft'iûay flnd meafis to correct sûch wrong, if it exist, cannot 
be det^i^tjpi^d ait thi^'til^ïië. Frâti^is not chargéd a^àîùst the pur- 
chasers, and tiiéreforè.pïlpcess should not issue against the vessd 
purchased by them^ "without stiitable indemnity. Eespecting this 
matter eounsel will be heard. lîut process in personam may issue 
against âlljhe parties to the action. 
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THE AUCHENARDEN. 

(District Court, E. D. New York. Marcli 30, 1900.) 

Shipping— Injurt to Stevedork— Liabimty of Ship. 

A ship which Is tumed over for loading to a contraetor, who Is fully 
infonned of the location of a Itatchway, and that it is uncovered, owes no 
further duty to wam the Indivldual stevedores employed by sucli con- 
tractor of the danger from suqh hatehway, or to protect them therefrom, 
but such duty de volves upon their master; and the ship cannot be charged 
with llability for an injury to a stevedore resulting from his falling 
through such hatehway. 

In Admiralty. Suit in rem by a stevedore to recover for personal 
injury. 

Foley, Wray & Taylor (Mr. Foley, of counsel), for libelant. 
Convers & Kirlin (Mr. Rirlin, of counsel), for claimant. 

THOMAS, District Judge. The libelant, a longshoreman, was 
employed by tlie Atlantic Stevedoring Company, who contractée with 
the charterers to load the steamship Auchenarden. The ship was 
new, and' at the time of the accident was taking her first cargo, 
which in part consisted of iron rails. The libelant fell through the 
cross-bunker hatehway at the after end of the No. 2 hold. There 
was no cover for this hatch, although for the corresponding hatches 
immediately àbove there were covers, which were in position. The 
bunker hatch #as usual in kind and in location, although there was 
no partition or bulkhead between the No. 2 hatch and the bunker 
hatch, of which arrangement the libelant professed to be unac- 
quainted. The iron rails were lowered to the between decks, and 
then carried or swung back and placed over the cross-bunker hatch, 
as the same was not intended to be used for the purpose of loading 
the lower hold. The day had been rainy, and, while it was suffl- 
ciently light immediately beneath No. 2 hatehway and in its im- 
médiate viclnity, yet the light was shut ofE from the bunker hatch 
to such a degree that a person coming out of the light would not 
discover readily the hatch, or the fact that it was uncovered, until 
the eyes became accustomed to the condition. No artiflclal light 
was fumished, and the only light was such as came through hateh- 
way No. 2. The libelant had been working that morning, receiving 
the rails as they were let down through hatehway No. 2, but had 
not been aft to the bunker hatch, and from his position he could not 
and did not see its uncovered condition. Shortly previous to the ac- 
cident, he went up on the deck, and upon his return was directed to 
assist in stowing away the rails, which duty took him in the direc- 
tion of the bunker hatch. While moving sideways towards the 
hatch, helping to bear the first rail since his arrivai, he fell through 
the hatch, as only about two-thirds or three-fourths of it had been 
covered at that time. 

The présent case differs from certain others in that there was no 
partition or bulkhead between hatch No. 2 and the bunker hatch, 
and there was no intention to use the open hatch for placing cargo 
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in the lower hold at that time. But tliere was nothing unusual in 
the location or direction of thé bunker hatck, or of its relation to 
hold No. 2. The contra-cting , stevedores were fully. ipfojEmed bef ore 
the work began that the hatch was uncovered, and that there was 
no coTer for it, and they reiaaiûed possessed df the ship with such 
khowledge. SUç|ll' stevedpres enipldyed the libél^gint. It was for thèse 
stevedores to use the proper icare: to furnish the libelant a safe place 
to work, to give him any necessary instructions relating to danger- 
ous places, or to furnish suçh safëguârds as a ùiaster wopld be re- 
quired to do îïiider the circuiiistâncès of the case. Thé ship bore no 
contractual relation to the libelant; it had not employed him; it 
hitd njade no contract, expressed or implied, for protecting him. 
The ship had a right to come to port with ail its hatches on or 
off, or with pa,rt of them oiji or part of tliem off, quite according to 
its own convehience; ar^d if it owed a duty qf gu^pding an open 
hatch, or of advising of its existence, the duty was fulflUed when 
the conditions were made knoWn .tiô; the person to whom it turned 
over the ship for- loading. . ^No iduty required it to kèep watch of 
the serrants employed by the stevedores, and warn each in turn, 
or to light the holds so that ai ^person happening to be employed 
withqut its knowledge might notifall into a well-known hatchway, 
nor to cover the hatch foriSàch pepâon's protection. If any instruc- 
tion, :warning, or protection was aeeded, it shduld haye been given 
by the stevedores. The hatch was not unusual, the^absence of the 
bulkhead between it and hatch Noi 2 was not unusual; and its open 
condition was not unusual, altàough it was neither necessary nor 
usefnl. The gênerai holding séems to be that a stévedore will be 
preaumed to know of the usual. hatchway s, and of the custom to 
leare. Ihe covers ofE while the ship is iû port. If this, be the law, there 
is nothing unusual about the bunker hatch in the piesent case which 
should except itj îfom the rule just stated. But thé furtber rule that 
the contractor's servants must look to him for the observance of 
dutiea mandatory between master and servant bas f uU force in such 
a case^ and, when a ship is^ turned over to suchcontractor for the 
purpose of loading, he, if anyboldy^ should bé responsible for the dan- 
gers that may arîse from tàe open condition of the hatches. The 
cases relating to injuries by falling through hatfchways are collected 
in Th» Saratoga (D. C.) 87 redi.Séâ, although the conclusion reached 
in that case was not approved by the circuit court of appeals (36 C. 
C. A. 208, 94 Fed; 221). Seey also, T^.e J. W. Taylor (D. C.) 92 Fed. 
193. Libel isdismissed. : ' 



METROPOLITAN TRUST CO. V. LAKE CITIES ELECTEIC RY. CO. 897 

METEOPOLITAN TRUST CO. v. LAKE CIÏIES ELECTRIC RT. CO. et al. 

(Circuit Court, D. Indiana. April 10. 1900.) 

No. 9.685. 

1. Fbderal and State Courts— Pu ioiutt op JunisoroTioN— Effect of Af- 

POINTMENT OF ReCEIVEIÎ. 

Tlie pendency in a state court of a suit by a creditor agaiust a corpora- 
tion, in wlaich a reeeiver for the property of défendant ba.-? beeu apiiointed, 
does not deprive a fédéral court of jurisdiction to entertain a suit for the 
foreclosure of a mortgage on such property Ijy a morfgagee wtio is not a 
party to tlie suit in the state court, altbough no action will be taiien in 
such suit which will interfère with the possession of tlie state court, and a 
decree for the sale of the property under the mortgage, if entered, wlU not 
be executed, so long as such possession eoutinues.J 
3. Corporations — Lien of Receivbr's Cektificates— Jurisdiction to Dé- 
termine Pbiorities. 

It Is not within the power of a court which bas appointed a reeeiver 
for a corporation, and authorized him to issue certlflcates of indebtedness, 
to malie such certlflcates liens upon the property of the corporation supe- 
rior to the liens of other creditors who are not parties to the suit, nor bas 
such court exclusive jurisdiction to détermine the question of such priori- 
ties, but another court, in a suit by other creditors of the corporation, 
to which holders of such eertificates are made parties, may détermine the 
priority of lien as between the parties before it 

In Equity. On demurrer to amended bill. 

A. W. Hatch and Parsons, Shepherd & Ogden. for complainant. 
Smith, Duncan, nornbrook & Smith, James F. Galiaher, and C. 
R. & J. B. Collins, for défendant. 

BAKER, District Judge. On April 7, 1899, the Metropolitan 
Trust Company, a corporation organized and existing under the laws 
of the state of New Yorlc, and a citizen of that state, flled its bill of 
complaint against the Lake Cities Electric Railway Company, a 
corporation organized and existing under the laws of the state of 
Indiana, and a citizen of this state, for the foreclosure of a mort- 
gage executed by the défendant to the complainant on its railroad 
property, rights, and franchises, to secure (500 bonds, of $500 each, 
150 of which bonds are alleged to be outstanding in the hahds of 
bona fide holders for value. The bill is in the usual form, except 
as noted below, and states that the outstanding bonds and the in- 
terest thereon are due and impaid. The only unusual allégation in 
the bill ig the following: 

"Eleventh. The said the Lake Cities Electric Railway Company did, on or 
about the 2d day of February, 1898, suffer and allow a reeeiver to be .appointed 
of its corporation by the Laporte circuit court of the state of Indiana, in a cer- 
tain action entitled the John Davis Company against the Lal^e Cities Electric 
Railway Company, which action was broiight hy an alleged creditor, who al- 
leged that the railway company was insolvent, and aslied for the appointment 
of a reeeiver and the collection of its claim, and in which action Isadore I. 
Spiro was appointed and has acted as such reeeiver." 

1 As to Jurisdiction, as afCected by possession of the subject-raatter, see note 
to Adams v. Trust Co., 15 C. C. A. 6. 

100 F.— 57 
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Frayer for foreclosure, and that the lien of the mortgage be ad- 
judged paramount, except as to clainis for labor and materials fur- 
nished within six montliB prior to the appointaient of a receiver; 
that the amount of prior liens, including taxes, be ascertained by tbe 
master; that a time be fixed within which the amount due com- 
plainant on its mortgage debt should be paid, and that, on failure 
to pay within the time limited, the equity of rédemption of the de- 
fendant, and of ail others claiming by, through, or under it, be f cr- 
ever barred and foreclosed; that the mortgaged premises and prop- 
erty be sold, and the proceeds applied to the payment of the costs, 
and of the mortgage debt and interest; and that pending the suit 
a receiver be appointed; also a prayer fpr gênerai relief. On De- 
cember 4, 1899, by leave of court, an amendment of the bill of com- 
plaint was filed, bringing in as new parties the Citizens' Bank of 
Michigan City, Fred Spiro, Mary S. Harrison, F, H. Koot, and George 
Btaiger. This amendment shows the réçjuisite diversity of citizen- 
shlp betwéen the complainant ànd each of the défendants to give 
this court jurisdiction. The Citizens' Bank of Michigan City and 
Fred Spiro hâve severally demurred to the bili of complaint as 
amendéd. As the sole question before, tbe court is presented by 
their démurrers, it wili be sufflcient to set lOut so.much of the amend- 
ment as will disclose the ground of demurrer. It is alleged: 

"The only parties to the action herelnabôvë referred to, wliereln, as hereln- 
above averred, was suffered the appointment of a receiver by the défendant 
the Lake Oltles Electric Eallway Company, were the plaintiff therein, namely, 
the saia tlie John Davis Company, and the défendant therein, the sald the 
Lake Cities Electric Railway Company. Nelther the complainant hereln nor 
any of the holders of any of the sald bonda was a party thereto, nor are the 
proceedings had In the sald action, or any of them, or, the orders therein 
made, or any of them, in any degree or m any respect bindlng upon the sald 
complainant or any of the sald bondholdérs. By certain orders made In the 
sald action the court wherein the saine wia bronght, to wit, the Laporte 
circuit court of the state of Indlana, undertook to confer upon the sald receiver 
authority to horro^v money for certain purposes in said orders more partlcu- 
larly speclfied, and to issue for the sums so borrowed his notes or certificates. 
The défendant the Citizens' Bank of Michigan City thereafter loaned, or daims 
to hâve thereafter loaned, to the sald receiver certain soms of money, and to 
hâve received from the sald receiver hls certificates therefor." ' 

It then proceeds to set ont the dates and amounts of eight cer- 
tificates so issued to said bank, amounting in ail to |8,100. It is 
then alleged: 

"The défendant Fred Spiro also loaned, or clalms to hâve loaned, thereafter, 
to the sald receiver, certain sums of money, and to hâve received from the 
said receiver his Certificates therefor." 

It then proceeds to set out the dates and amounts of flve certifi- 
cates issued to Fred Spiro, amounting in ail to |1,165. It is then 
alleged: 

"For the sums 80 claimed by the sald bank and the sald Fred Spiro to hâve 
been loaned by them as aforesald, they, the said bank and the sald Spiro, hâve, 
or cJalm to hâve, under and by vlrtue of the provisions of the said orders and 
certificates, some Interest In, or lien upon, the property covered by the sald 
mortgage, and they clalm that their liens iipon or interests in such property 
are prior to the lien of the said mortgage. Nelther tiie said bank nor the said 
Spiro has any interest whatever in, or any lien whatever upon, the said prop- 
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erty, cr any.part thereof, which is prior to the lien of the said mortgage. Any 
interesst wliatever which the sçild bank may hâve in the said property, or any 
part thereof, and any lien whatever which it may hâve upon the said property, 
or any part thereof, whether iinder and by virtue of the provisions of the said 
orders and certificatea or any of them, or otherwise, is subotdlnate and inf erior 
to the lien of said mprtgagé. Any interest whatever which the said Spiro 
may hâve in the said property, or any part thereof, and any lien whatever 
which he may bave upon the said property, or any part thereof. whether under 
and by virtue of the provisions of the said orders and certificates or any of 
them, or otherwise, is subordlnate and inf erior to the lien of tUe said m >rtgage." 

The défendants âeverally demur, for the reason that the court bas 
no jurisdiction of the matters set forth against them in the bill of 
complaint as amended. 

Because the state court has taken possession of the street railroad, 
and has issued receivers certificates, and made them a lien on its 
plant and property, it is contended that no other court can enter- 
tain jurisdiction of a suit to foreclose a mortgage on the railroad, 
and to marshal the relative rank of the varions liens thereon. As 
the parties are citizens of différent states, and as the amount and 
subject-matter of the controversy are within the gênerai cognizance 
of the circuit courts of the United States, this court is bound to 
take jurisdiction of the suit, unless there is something in the nature 
of the case or the situation of the property which excludes it from 
its jurisdiction. In regard to the suit in the state court, there can 
be no doubt but that that court is one compétent to entertain juris- 
diction of ail the matters set up in the présent suit. As to those 
matters, and as to the parties, it is a court of concurrent and co- 
ordinate jurisdiction with this court, and as between that court and 
this the rule is applicable that the one which has flrst obtained juris- 
diction of the case must retain it exclusively until it disiwses of it 
by final judgment or decree. "But, when the pendency of such a 
suit is set up to defeat another, the case must be the same. There 
must be the same parties, or, at least, such as represent the same 
interests, there must be the same rights asserted, and the same re- 
lief prayed for. This relief must be îounded on the same facts, and 
the title or essential basis of the relief sought must be the same. 
The identity in thèse particulars should be such that, if the pending 
cause had been disposed of, it could be pleaded in bar as a former 
adjudication of the same matter between the same parties.'' Wat- 
son T. Jones, 13 Wall. ,679, 20 L. Ed. 66G. In the présent case nei- 
ther the parties nor the rights asserted nor the relief praypd for are 
the same as in the case pending in the state court. This court con- 
cèdes that it can decree no relief in the présent suit wliich will iu 
any wise disturb the possession of the property in the custody of 
the state court. It cannot appoint a receiver for that property, nor 
can it cause the same to be sold by its master. To do thèse things 
would tend to disturb the possession of the state court, and might 
lead to unseemly conflict. But because the court cannot grant ail 
the relief prayed for does not justify it in l'efusing to grant such re- 
lief within its jurisdiction as the nature of the case requires for 
rhe protection of the rights of the complainant. The entry of a de- 
cree of loreclosure against the railway company, and an order for 
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the sale of its plant and property, will flot, of themselves, distiirb 
the TO^étiMiàfl of the State court The l^xt writers and thé adjudi- 
Gàted cases generally agrée upon tkis proposition. Short, Ky. Bonds, 
§ 585; Gluck & B. Kec. (1891) § 30, p. 70; Jones, Corp. Bonds (1890) 
§ 470; Mercantile Trust Co. y. Lamoille Val. R. Co., Fed. Cas. No. 
9,432, 16 Blatchf. 324; Griswold v. Eailroad Co. (C. C.) 9 Fed. 797; 
Young V. Eailroad Co., Fed. Cas. No. 1^,166; polladay Case (G. C.) 
27 Fed. 830. 

It is strenuously insisted, however, that while a foreclosure of the 
mortgage atid an order of salemay be decreed, still the court is 
without jurisdiction to détermine the relative rank of the receirer's 
certiflcates and the complainant's mortgage. The parties before the 
etate court were the John Davis Goïnpany and the Lake Gities Elec- 
trict Railway Gompany. That court was in possession of the rail- 
road through its receiver. By virtue of such possession, the state 
court had jurisdiction to authdrize its receiver to borrow money 
and to issue certiflcates therefdr; As to the parties before it, that 
court could decree that such certiflcates should cohstitute a flrst and 
prier lien. But, as to mortgagees or creditors not before that court, 
it could nôt Imake any valid order adjudging the rank or priority 
of such certiflcates. That question was not before the state court, 
because it had no jurisdiction over such mortgagees or creditors, 
and its order or decree, if any, as to them, would be a nullity. 

In UnlOtt Trust Co. v. Blinois M. Ry. Co.y 117 U. S. 434, 460, G Sup. 
et. 809, 823, 29 L. Ed. 963, 972, speaking of receiver's certiflcates, 
the couPt said: 

"The prlnciples properly applicable to thls branch of the case •were well ex- 
pressed hy Mr. Justice Harlan in hls opliloii of February 29, 1884, as foUows: 
'Those who take receiver's certàficates must be deemed to hâve taken them 
subject to the rlghts of parties who hâve prlor liens upon the property, and who 
hâve not, but should hâve been, brought before the court. Whlle the court, 
under soine circumstances, and for some pmrposes, and In advance of the prlor 
lienholders belng made parties, may hâve jurisdiction to charge the proi)erty 
wlth the amount of tlie receiver's certiflcates Issued by its authority, it eannot, 
wlthout givlng such parties their day in court, deprive them of thelr priority 
of lien. When such prlor lienholders are brought before the court, they become 
entitled, upon the plainest prlnciples of justice and equity, to contest the 
necesslty, validity, effect, and amount of ail stich certiflcates as fully as if such 
questions were then for the flrst tlme presented for détermination. If it ap- 
pears tiat they ought not to hâve been made a charge upon the property supe- 
rior to the lien created by the mortgages, then the contract rlghts of the 
prlor lienholders ^ust be protected. * * * Of thèse rules or prlnciples the 
parties who inaugurated this litigatlon eannot justly complaln. They were 
not ignorant of the fact that there were existlng mortgages upon this property, 
and that fact should hâve been brought to the attention of the court at the 
very outset.' " 

There were neither parties nor subject-matter before the state 
court which would hâve given it jurisdiction over the case now made 
by the amended bill. The principles which should govern in regard 
to the identity of the matter in issue in the two suits to make the 
proceedings in the state court abate or bar the présent suit are fuUyi 
discussed in the case of Buck v. Golbath, 3 Wall. 334, 18 L. Ed. 257. 
It was an action of trespass, brought in a state court against the 
marshal of the circuit court of the United States for seizing property 
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of the plaintiff under a writ of attachment from tlie circuit court, 
and it was brought while tlie suit in the fédéral court was still pend- 
ing, and while the marshal held the property subject to its judgment. 
So far as the lis pendens and possession of the property in one 
court and a suit brought for the taking by its oiBcer in another are 
concerned, the analogy to the présent case is very strong. In that 
case the court said: 

"It is not true that a court, having obtained jurisdiction of a subject-matter 
of suit and of parties before it, thereby excludes ail other courts from the 
right to adjudicate upon other matters having a very close connection with 
those before the first court, and in some instances requiring the décision of the 
same question exactly. In examining into the exclusive character of the 
jurisdiction in suoh cases, we must hâve regard to the nature of the remédies, 
the character of the relief sought, and the identity of the parties in the différ- 
ent suits." 

The questions sought to be litigated and determined in the présent 
suit were not .^nly never before the state court, but could never hâve 
been brought before it except by bringing in new parties, and by 
making a new case upon new pleadings. To maintain this suit for 
the purpose of settling the relative rank of the liens created by 
the mortgage and by the receiver's certiticates cannot interfère either 
with the possession of the property or with any lawful order of the 
state court. The demurrers are overruled, and each défendant is 
ruled to answer within 20 days. 



THAYER v. KANSAS LOAN & TRUST CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. March 20, 1900.) 

No. 1,257. 

Feaud— Diligence in Discovery — Limitation of Actions. 

Under Gen. St. Kan. 1897, c. 95, § 12, providing that an action for relief 
on the ground of fraud must be brought within two years after the discov- 
ery of the fraud, an action for the recovery of money paid for the purehase 
of notes and mortgages, on the ground of false représentations as to the 
value of the security and the solveney of the mortgagors, is barred after 
two years from the date of the purehase of the mortgages, in the absence 
of any allégation and proof that the fraud complained of could not, with 
due diligence, hâve been discovered within that time. The running of the 
statute in such case is not suspended untll after foreclosure, and the 
measure of plaintifE's damage determined by judicial proceedings. 

Same — Judgments — Estopfei.. 

In an action for the foreclosure of a mortgage, brought by the assignée 
of the mortgagee, the latter flled a cross bill for the recovery of paymeuts 
made for taxes and insurance upon the mortgaged premises, and aslving 
that the same be made a iirst lien upon the property. To the cross bill 
plaintiff pleaded a guaranty by the mortgagee to protect and liold harm- 
less the plaintiff from ail loss or damage by reason of any defeet in the 
title to the land described in the mortgage, and that the mortgage was a 
tlrst lien upon the property, and judgment upon the cross bill was rendered 
in favor of the mortgagee. Held, that the judgment was a bar to a subsé- 
quent action against the mortgagee upon the guaranty. 
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In Error to the Circuit Court of the United States for the District 
of Kmis^..: 

This actjop, was brought by Epuel H. Thayer, the plaintiff in error, agalnst 
the Kâns?i'B tjpan & Trust Company and TimptUy B. Sweet, George M. Noble, 
and B. m; Shéldon, the defeûdànts Ih errot, to recover mofiey alleged to 
hâve bééii obtained from hlm by fraud and deceit. ïhe allégations of the 
complaint are, lu substance, that on October 24, 1886, -the trust company, 
of which the other défendants were offlcers, through its agents sold to the 
plaintiff in error certain mortgages on Kansas land to secure the payment of 
aoans made by tbe trust eompany. The représentations were that the mort- 
igagors were not only solvent, but 'that the lands mortgaged to seeure the loans 
were Of mueh gréa ter value than the mortgage debta, and that the loans vif ère 
perfectly 'Secure, ail of which' représentations, it is alleged, were false, the 
lands belng in fact of eomparaitively small value, and thé naortgagors them- 
selves InsolVent, by reason whéreof there wfts a large deficiency when the 
mortgages were foreclosed; and judgment i^ prayed for this amount, with 
interest. The second eoimt of the pétition is based upon the guaranty made 
by the trust company, whereby it agreed to protect and hold harmless from 
ail lo8s or damage by reason of any defect in the title to the land or premises 
described In one of the trust deeds purchased by the plaintiff in error from it, 
and also tha-t the trust deed was a flrst lien on the property. In that count 
of thp pétition \t is, further alleged that the défendants, notwithstanding thelr 
writtén guaranty, knd for thç jptirpose of defraudîng the plaintiff in error, 
although thèy Énêw that the nkbi-tgagor hàd only paid one single installment 
Of the interest on the loan, ànd had suffered >the taxes upon the property to 
go unpaid for the purpose of cheatingthe plaintiff, paid the interest install- 
ment out of thqlr funds, and g^ve him no notice of the mortgagor's default 
in the payiihént of the interest Or ili the payment of the taxes; that they had 
taken from the mortgagor a second mortgage,' which they caùsed to be fore- 
closed, and at the foreclosure sale the land was bid in by the défendant Noble. 
but afterwards, on July 29, 1892, plaintiff instituted foreclosure proceedings in 
the district court of Dickinson coimty, Kan., where the land was situated. 
making défendants in this action défendants in that suit, and in which suit 
there was a deeree of foreclosure, and the land ordered to be sold, and was 
bid in by the'plaintiff for tlie 'SUin of $7,500, althoi^h the amount adjudged 
to be due him upon his mortgage was over $32,000; that by the deeree rendered 
in that cause in the state court the plaintiff was compelled to pay to the de- 
fendants who had filed a cross blU the sum of $4,881.90, which was declared 
by the State court to be a prior lien to that of his mortgage, for taxes and In- 
surance paid out by the défendants on the property, which deeree was never 
appealed from- and is in full force. The answer of the défendants sets up a 
number of défenses, but it IS' only necessary to notice two of them: First, 
It pleads the statute of limitations of two years to ail the counts of the pétition 
except the second count; and; as a défense to the second count, it pleads a 
former adjudication of the mattet set out in that count, in the action which had 
been determlned by the staté' court, a copy of which is flled as an exhibit to 
the answer. Upon the hearlng of the cause the court directed thé jury to ren- 
der a verdict for the défendants; having during the progress of the ti'ial held 
that no évidence was admissible to sustain the allégations in the second count 
of the pétition, for the reason that it appeared from the pétition that the 
subject-matter in controversy set forth in that count had been fuUy ailjudi- 
cated and determlned between the parties by the décision of the district court 
of Dickinson County, Kan., to which ruling of the court exception was duly 
saved. As to the other counts, the court held that under the statute o£ Kansas 
they were barred by the statute of limitations of two years, to which ruling 
of the court exceptions were properly saved. 

David Overmyer, for plaintiff in error. 

Charles Blôod Smith (W. H. Kossington and George H. Whitcomb, 
on the brief); for défendants in error. 
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Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CAIDWEUj, Circuit Judge, after stating the case as above, de 
livered the opinion of the court. 

The statute of limitations of the state of Kansas, so far as it is 
applicable to the issues in this case, is as f ollows : 

"Sec. 12. Civil actions other tlian for tbe recovery of real property can only 
be brought witliin the foUowing periods after the cause of action shall hâve 
accnied, and not afterwards. * * * Third. Witliin two years * * * 
an action for relief on the ground of fraud. ïhe cause of action in such case 
shall not be deemed to bave acerued' until the diseovery of the fraud." Gen. 
St. Kan. 1897, c. 95. 

Under this statute the cause of action is not deemed to hâve ac- 
crued until the diseovery of the fraud, but it is not sufficient to allège 
or to show merely that the défendant had no notice of the fraud, in 
order to defeat the plea of the statute of limitations. It must be 
also alleged and proved that there bas been such concealment as 
would preveut a person exercising due diligence from discovering 
the facts. Murray v. Railway Co., 35 C. C. A. 62, 92 Fed. 868. In 
the case cited we quoted from the case of Wood v. Carpenter, 101 U. 
S. 135, 25 L. Ed. 807, where the rule on this subject is succinctly 
and clearly stated. See, also, Hardt v. Heidweyer, 152 U. S. 547, 14 
Sup. et. 671, 38 L. Ed. 548; Crédit Co. of London v. Arkansas Cent. 
E. Co., 5 McCrary, 31, 15 Fed. 46. The transaction between the 
plaintiff and the défendants took place in 1886. There is nothing 
shown in the pétition why the plaintifï could not hâve discovered 
the true value of the mortgaged property, and the financial condi- 
tion of the mortgagors, within two years thereafter, and certainly 
such discoverj' could hâve been made more than two years before 
the institution of this suit. There is no allégation or proof to show 
that he made any effort to ascertain thèse facts. Plaintiff merely 
relied upon the statements made to him by the agents of the défend- 
ant trust Company. The learned counsel for the plaintiff in errer 
ingeniously claims that, as a false affirmation made by the party 
with intent to defraud the plaintiff' is not actionable unless the plain- 
tiff received or suffered damages thereby, the statute of limita- 
tions did not begin to run until after the foreclosure proceedings 
by the plaintiff had been concluded, and a sale of the premises made, 
as until then he could not tell what his damages, if any, would be 
by reason of the deceit and fi*aud of the défendants. While it is 
triie that no action for deceit will lie unless the party defrauded 
lias been damaged thereby, yet it does not foilow that the amount 
of damages must first be ascertained by judicial proceedings, before 
the statute of limitations is set in motion. We are, in effect, asked 
by the learned counsel for the plaintiff in error to add to the statute 
so as to make it read: 

"ïhe cause of action for relief on the ground of fraud shall not be deemed to 
hâve accrued until the diseovery bf the fraud and the aseertainment by the 
plaintifE of the loss sustained by him by reason of the transaction." 

Courts are compelled to indulge in a good deal of judicial législa- 
tion, but it is never done to the extent and in the manner hère sug- 
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gested. It is commoiily conûned to cases of first impression, aud 
does not invade flelds aiready fully covered by express législative eu- 
açtment. The contention that the.statute begins to run, not from 
the discovery of the fraud, but from the judicial ascertainment of 
the amount of the loss sustained by the fraud, is not tenable. Amy 
V. Watertown, 130 U.'S, 320, 9 Sup. Ct. 537, 32 L. Ed. 953; Jones 
V. Lemon, 26 W. Va. 629; Benhett v. Worthington, 24 Ark. 487; 
Murray v. Railway Co., supra. The plaintiff's causes of action set 
forth in ail the counts except the second are clearly barred by the 
statute of limitations. 

As to the second count, the pétition shows on its face that it had 
been fully adjudicated by the district court of Dickinson county, 
Kan., between the same parties. When that court determined that 
the défendants were entitled to recover the sum of $4,881.90, as a 
flrst lien upon the property, and that t}ie plaintifE could not avail him- 
self of the written guaranty as against that claim of the défendants, 
it. in effect decided that the plaintiff could not recover from the de- 
fendants on that guaranty. Whether the state court erred in its 
judgment, it is not our province to détermine. The suprême court 
of Kansas wàs the only court which had the power to review that 
judgment, and, plaintiff having failed to secure a reversai from the 
court which had the exclusive appellate jurisdiction over the state 
court, its judgment is final and conclusive. Nesbit v. Independent 
Dist., 144 U. S. 610, 12 Sup. Ct. 746, 36 L. Ed. 562; Eailroad Co. v. 
Alsbrook, 146 U. S. 279, 13 Sup. a. 72, 36 L. Ed. 972; Dowell v. 
Applegate, 152 U. S. 327, 14 Sup. Ct. 611, 38 L. Ed. 463. 

When the défendants in this suit flled their cross complaint in the 
foreclosure suit in the state court, and asked for repayment of the 
sums of money paid out by them for Insurance and taxes on the 
lands covered by the mortgages purchased by the plaintiff, and plain- 
tiff" pleaded the guaranty upon which +he second count of his péti- 
tion in this action is based, the validity and effect of that guaranty 
were properly before the court; and as the plaintiff and défendants 
were parties to that action, and the state court had full jurisdiction 
over the matter, its judgment is conclusive, and res adjudicata. 
There was no error in the action of the court in excluding the évi- 
dence offered by the plaintiff in error on the second count, as that 
count showed on its face that the matter had been adjudicated be- 
tween the parties by a court of compétent jurisdiction. The judg- 
ment of the circuit court is afiirmed. 
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LAWRENCE COUNTY v. JEWELL. 

(Circuit Court o£ Appeals, Eiglitli Circuit. April 2, 1900.) 

No. 1,282. 

1. McNrctPAL Bonbs^Tebritortal Counties — Kepundtng Bonds. 

Act Jiily 80, 188t) (24 Stat. 170, c. 818), wliich, among otlier things, lim- 
itée! tlie Power of territories and subdivisions tliereof to contract indeijted- 
ness, but provided that "nothing in tliis act sliall be construed to prolilbit 
the refunding of any existiiig Indebteduess of sucli territory, or of any polit- 
ical or uiunicipal corporation, county, or other subdivision therein," was 
not intended to restrict tiie powers of territories or of sucli subdivisions 
therein in dealing with tlieir past Bscal transacrtions, but left tliem at full 
liberty to refimd their debts in any of the eustomary ways, including tlie 
selling of new securities for tlie purpose of redeeming those outstandlng, 
subjeet only to the requirement of good faUh in the exercise of such power; 
and new bonds so Issued by a county, and sold for tlie puriiose of redeem- 
ing outstandlng bonds bearing a higlier rate of interest, are not rendered 
invalid because sold at a discount, permitted by a statute of the territory, 
or because, being unable to procure ail the old bonds, a portion of the 
proceeds was subsequently used in rédemption of bonds of the new issue, 
where the transaction was conducted lu good faith. 

2. Same— Validity of Territorial Législation. 

Such act did not deprive a territory of the power whicli it prevlously 
possessed to authorize a county by a six-cial act to sell its refunding bonds 
at a discount for the purpose of refunding indebtedness exlstlng at the 
time the act was passed, the refunding of such Indebtedness being ex- 
pressly excluded from Its opération. 

In Error to the Circuit Cmirt of the United States for the District 
of Sonth Dakota. 

Prior to March 9, 1883, the county of Lawrence, in the then territory of 
Dakota, had ineurred a large indebtedness. eonsistlng of county warrants and 
certiflcates of indebtedness, and of bonds to the amount of $375,000, bearing 
10 per cent, interest, that had been prevlously Issued pursuant to législative 
authority. On the last-named date the territorial législature of the territorj' 
of Dakota passed a siieclal act which peimitted the comity "to issue new cou- 
pon bonds In the naine of the county to an amount sutiicient to enable it to 
refund and pay off its outstandlng matured and unmatured indebtedness cre- 
ated by bonds heretofore issued, * * * and ail outstandlng warrants, cer- 
tiflcates, and other évidence of indebtedness against the county of Lawrence; 
* * * such bonds to be in dénominations of fifty ($50) and flve hundred 
($500) dollars, and shall be payable, principal and interest, at that national 
bank in the city of New York which the county commissioners of Lawrence 
county may sélect, in lawful money of the United States, not more than twenty 
years after the date of their issue, and may be redeemable in the same money 
at the pleasure of said county after ten (10) years from the date of their issue, 
and shall bear interest payable semiannually on the flrst days of May and 
November in each year at a rate not exeeeding flve per cent. (5%) per annum." 
ïhls act provided that the question of issuing the refunding bonds should be 
submitted to a vote of the quallfled electors of the county at an élection held for 
that purpose, and that the refunding bonds should not be sold for less than 
their par value. The issuance of bonds pursuant to the provisions of said act 
was authorized at au élection held on May 15, 1883. and between that date 
and September 10, 1887, refunding bonds were issued to the amount of $150,- 
400. At the latter date bonds of the county to the amount of $375,000, bearing 
10 per cent, interest, were still outstandlng, which the holders had up to that 
time refused to exchange for the 5 per cent, refunding bonds. In 1887 the 
county commissioners of the county resolved to issue 5 per cent, bonds to the 
amount of the then outstandlng 10 per cents., and they suceeeded by that 
means in retiring bonds of the latter description to the amount of $('>5,200. 
Xot being able, however, after proper effort, to exchange the 5 per cent, bonds 
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(or any greater amount of the 10 per cents., the board of county commlssion- 
ers authorlzed the chairman o| the board to negotiate the sale of 5 per cent, 
bonds to the amount o£ ¥300,000, wlth a view of using the proceeds to retire 
the exlstlng 10 per cent, bonds. It transplred, however, that the 5 per cents. 
could not be sold at par, whereupon the législative assembly of the terrltory of 
Dakota in the year 1889 passed another act, amendatory of the act of March 9, 
1883, whlch permitted the board of county commlssioners of Lawrence county 
to sell and dispose of refundlng bonds issued pursuant to the act of March 9, 
1883, at not less than 90 cents on the dollar, and to use the proceeds of such 
bonds In redeemlng, purchasing, or paying ofC at not more than par the out- 
standing indebtedness of said county, or to exchange them at that rate for 
outstanding indebtedness of the county. Thereafter the board of county com- 
mlssioners of Lawrence county sold and delivered to the Municipal Investmeut 
Oompauy of Chicago, 111., refunding 5 per cent, bonds to the amount of $300,- 
000, recelvlng therefor in cash the sum of ?270,953.10, which amount was de- 
poslted in the First National Bank of Chicago in the name of D. A. McPher- 
8on, who was trustée or agent ffir the county, to be used by him for the spé- 
cial purpose of redeeming 10 per, cent, bonds theretofore issued by the county 
of Lawrence, which were then outstanding. The 304 coupons upon which thls 
action Is founded were detached, as it seéms, from the refunding 5 per cent, 
bonds which lyere sold as aforesald to the Municipal Investment Company. On 
July 30, 1886, the congress of the United States passed an act (24 Stat. 170, c. 
818) entitled "An act to prohiblt the passage of local or spécial laws in the 
terrltories of the United States, to limit territorial indebtedness, and for 
other purposes." The first section of this act declared "that the législatures of 
the terrltories of the United States now or héreafter to be organlzed shall not 
pass local or spécial laws in any of the followiiig enumerated cases, that Is to 
say: * * ,♦ Hegulating qpunty and township affalrs." The third and fourth 
sections of said act are as foUowS: 

"Sec. 3. That no law of any territorial législature fèhall anthorize any debt 
to be contracted by or on behalf of sueh terrltory expept in the foUowing cases: 
To meet a casual déficit in the revenues, to pay the interest upon the territorial 
debt, to suppress insurrections or to provide for the public défense, exeept 
that in addition to any indebtedness created for such purposes the législature 
may anthorize a Iban for the érection of pénal, charitable or educational insti- 
tutions for stich terrltory if the total indebtedness of the terrltory is not thereby 
made to eiceed one per centuiii tlpon the assessed value of the taxable prop- 
erty In such territory as shovtii by the last gênerai assessment for taxation. 
And nothlng in this act shall bê cbnstrued to prohibit the refunding of any ex- 
isting Indebteclriess of such tetWtory or of any poUtlcal or municipal corpora- 
tion, county or other subdivision therem. 

"Sec. 4. That ho politleal 6r Inunlcipal corporation, cOunty or other subdivi- 
sion in any of the terrltories of the United States shall ever become indebted 
In any manner or for any purpose to any amount in the aggregate, Including 
exlstlng Indebtedness, exceêding four per centum of the value of the taxable 
property within such corporation, county or subdivision, to be ascertalned by 
the last assessïQent for territorial and county taxes prevlbus to the incurring 
of such indebtedness; and ail bonds or obligations in exeess of such amount 
Kiven by siich corporation shall be vold: That nothlng in this act contained 
shall be so constinied as to aftect the valldity of any act of any territorial légis- 
lature heretofore enacted, br of any obligation existing or contracted there- 
.under, nor to preclude the issuing of bonds already contracted for in pursuance 
©f express provisions of law; nor to prevent any territorial législature from 
legalizing the acts of any cotinty, municipal corporation or subdivision of any 
terrltory as to any bonds herestofore issued or contracted to be Issued." 

The case was tried below without the intervention of a jury, and the trial 
court rendered a judgment In f avor of H. L. Jewell, the plaintifiC below. To 
reverse said judgment the county of Lawrence brought a writ of error. 

William L. McLaughlia (fiobert C. Hayes, on the brief), for plaintifE 
in error. 

Horace S. OaMey (Charles B. Wood, on the brief), for défendant in 
«rrop. 



LAWRENCE COCNTY V. JEWELL. 907 

Before CALDWELL, SANBOKN, and THAYEK, Circuit Judges. 

TPIAYER, Circuit Judge, after stating tlie case as above, delivered 
the opinion of the court. 

Tlie spécial fiuding wliicli was made ,by the trial court shows that 
when the bonds of Lawrence county were issued f rom which the cou- 
pons in suit were detached the indebtedness of the county then ex- 
ceeded 4 per centum of the value of ail the taxable property within 
the county as ascertained by the last assessment, so that the décision 
in the case at bar hinges upon the construction which should be givea 
to theact of congress of July 30, 1886 (24 Stat. 170, c. 818), whereby 
the above-described limitation upon corporate and municipal indebt- 
edness was imposed. Counsel for the county çontend that, when con- 
gress declared, in the concluding clause of section 3 of the act of July 
30, 1886, that "nothing in this act shall be construed to prohibit the 
refunding of any existing indebtedness of such territory or of any 
jKilJtical or municiiral corporation, county, or other subdivision 
therein," nothing more was intended by the lawmaker than that new 
bonds might be exchanged, dollar for dollar, for old bonds without 
référence to the rate of interest reserved on either class of bonds j. 
and that, even if this view of the meaning of the word "refund" is toO' 
limited, congress at least did not intend that refunding bonds shouldi 
be sold below jrnr, — as, for example, at 90 cents on the dollar, — andl 
the proceeds used to take up outstanding bonds at par. On the other 
hand, counsel for the bondholders contend broadly that congress in- 
tended by the language above quoted to leave the territories and each 
of the political subdivisions thereof at full liberty to refund any of 
their indebtedness which existed on July 30, 1886, as they thought 
iKîst; and to leave the territorial législatures at liberty to legislate as 
they deemed proper relative to the refunding of any existing debts, 
provided the power to refund was exercised in good faith. We are 
of opinion that the latter view of the act is supported by the bet- 
ter reasons, and that it should prevail. It is noticeable that the 
power to refund existing debts was conferred upon the varions po- 
litical subdivisions of the territories in the most gênerai terms, and' 
that the clause conferring that power serves to qualify every other 
provision contained in the act. Besides, the provisions found in sec- 
tion 4 of the act — ^particularly the clause which authorizes the re- 
spective territorial législatures to legalize previous acts under and 
by virtue of which bonds had been issued or contracted to be issued — 
indicate very clearly that congress not only intended to protect ail 
existing obligations, but to confer on the varions territorial légis- 
latures plenary power to legislate as they deemed expédient with 
référence to the settlement of such obligations. As the learned judge 
of the trial court well remarked, a caref ul study of the act in ail of 
its provisions leads one to conclude "that it was the intent of con- 
gress to leave the past fiscal acts of municipal corporations in the 
territories, and the power of the territorial législature to deal with 
the same, whoUy unaffected by the act. ïhe limitation upon the in- 
debtedness of such corporations flxed by the act is directed whoUy 
to their new business affairs transacted after its passage. Past 
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f oUies could net be cnred. The purpose of congress was to prevent 
theiï répétition. What had been done was not to be invalidated, 
nor was the power of municipal corporations or of the législature 
to deal with and meet the emergencies arising out of past transac- 
tions to be in any way impaired." We hâve not been able to dis- 
cover any provision in the act of July 30, 1886, which would war- 
rant the inference that the right to refund existing debts which is 
therein recognized was intended to be confined to an actual excbange 
of new for old securities. It was, doubtless, well known to congress 
that it often happens that an old indebtedness on the part of a mu- 
nicipality can only be retired by the sale of new securities, and 
that this is one of the most common methods by which an old in- 
debtedness is refunded when the new securities are designed to bear 
a lower rate of interest. It must' be presumed, therefore, that when 
congress dèclared, as in the act of July 30, 1886, that it should not 
be constrùed "to prohibit the refunding of any existing indebted- 
ness" that had been contracted by the varions political subdivisions 
of the territories, it intended to leave them at f ull liberty ta re- 
fund their debts in any of the customary ways in which such an 
opération might be accomplished, and to place no restrictions upon 
acts done in that behalf, save the restriction that the opération 
should bé nndertaken and pursued in good faith, for the sole pur- 
pose of retiring an existing debt. Any other view of the act under 
considération would render the power to refund, which congress 
dearly intended to confer, of little practical value, since it is no 
doubt true that when the act wa,s passed many municipal corpora- 
tions within the territories were indebted for large sums of money 
that had been borrowed at high rates of interest which could only 
be discharged by the sale of new securities bearing a less rate of 
interest than the old indebtedness. Such was the situation in Law- 
rence county which led to the issuance and sale of the bonds in con- 
troversy, and it is not unreasonable to suppose that many other mu- 
nicipalities within the territories found themselves in a similar con- 
dition. 

It is manifest, we think, from the flndings which were made by 
the trial court that in issuing and selling the bonds from which the 
coupons in suit were clipped the county commissioners of Lawrence 
county acted in the utmost good faith. The bonds were issued and 
sold for the sole purpose of retiring the outstanding 10 per cent, 
bonds, and with no intent, so far as we can discover, to use the pro- 
ceeds of the sale for an ulterior purpose. It is also manifest that, 
if the expectations of the county officiais had been fully realized, and 
if the entire proceeds of the funding bonds could hâve been invested 
in the purchase of the old bonds, the transaction would hâve re- 
sulted in a large réduction of the obligations of the county. It so 
happened, however, that the entire issue of 10 per cent, bonds 
could not be oMained, whereupon so much of the sum realized from 
the sale of the funding bonds as had not been so expended after 
the lapse of about one year was used in repurchasing a portion of 
the funding bonds. In taking this latter step the county commis- 
sioners evidently acted in a manner which they deemed most ad- 
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vantageous to the county. We conclude, therefore, in the light of 
what has already been said concerning the proper interprétation of 
the act of July 30, 1886, that the county commissioners had the 
power to sell the funding bonds in controversy to the Municipal In- 
vestment Company, and that the bonds were valid obligations in the 
hands of the latter company and in the hands of its assignées, not- 
withstanding the temporary increase in the amount of the county 
debt while the funding opération was in progress, and notwithstand- 
ing the fact that the funding bonds were sold at a discount of 10 
per cent., pursuant to législative authority. The act of congress 
not only did not interdict such a transaction, it liaving been under- 
taken in good faith to refund an existing indebtedness, but in ex- 
press terms left the county at liberty to refund the old debt in any 
way that that end could be accomplished with the sanction and ap- 
proval of the territorial législature. 

It is further contended by the défendant county that the act of 
the territorial législature of 1889 (Sess. Laws 1889, Dak. T. c. 56), 
which authorized the county to sell its funding bonds at 90 cents on 
the dollar for the purpose of providing a fund wherewith to retire 
its outstanding 10 per cent, bonds, was a spécial law regulating 
county affairs, and that, being a law of that nature, it was void, 
under section 1 of the act of July 30, 1886 (24 Stat. 170, c. 818), 
which prohibited such spécial législation. This contention, how- 
ever, overlooks the fact already mentioned that the concluding clause 
of section 3 of the act of July 30, 1886, qualifies every other provi- 
sion of that act by declaring, in substance, that nothing in the act 
should be construed to prohibit the refunding of any indebtedness 
of any territory, or of any political or municipal corporation, county, 
or other subdivision therein. We think that this provision of the 
act in question left the territorial législature at fuU liberty to pass 
such a spécial law as it deemed essential to enable any political sub- 
division of the territory to refund its indebtedness. The territorial 
législature possessed that authority prior to the act of July 30, 1886, 
and it does not seem to hâve been the purpose of congress to with- 
draw the authority, or to place restrictions upon the exercise of 
any législative power which it might be found expédient to exercise 
for the purpose of enabling any county or municipality of the ter- 
ritory to adjust, compound, and liquidate its antécédent liabilities. 
The power to legislate to that end remained as it was before the 
act of July 30, 1886, was passed. Upon the flndings made by the 
trial court our conclusion is that the judgment below was for the 
right party, and it is accordingly afflrmed. 
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BMURH MILIilNO & MINING CO. ti TOMBSTONE MILL & MINING CO. 

(Circuit Court, D. Opnnectiçut. Mfrfiij 29, 1900.) 

■■!!.' No. 450. •'; 

1. FORÉIGN COKPOBATIONS— State IlEGUl,ATiblI-^VAI.IDITT. 

A territorial statute requlrlng foreigiï corporations, before cariTing on 
business wlthln the territory, to file copies of their articles of incorpora- 
tion, aiHjS appoint an iagent on whom procesS may bfe served therein, im- 
poses reasonable requlrements as a condition précèdent to the right to do 
business In the territory, and is vaUd. 
3. SamS— Cakrying on BqsiNKss in a State— What Constitutbs. 

îA. Siagle eontract made by ia, corporation' ownîng mining ground in a 
territory, by whicli It eœploys and aèi'ees to pay a second party to ex- 
ploit :and develop the pi'operty, d<!«s,BOt.cQnstltute a carrying on of busi- 
ness in the territory by the corporaticMi, .within the meaning, of a statute 
requlrlng forelgn corporations cari;ying on business within the territory 
ta file copies of their articles of iilcoiiioration, and providlûg that every 
act doiie by them priopto the Jlling tliew^éf shall be void; and such statute 
does Dot aflfect the validity of the ciintract.i 

3. MlNINq.ÇL^IMS— tEfpeOT of MiSTAKB (AS TOiDlBEGTION OP LODB. 

Underihç! rule that where a Iode t^ilnlng claim is located aeross, inatead 
Of ftlbng, the vein, the original sldè Unes bëcome end linés, and the end 
Unies Slde Unes, the owner is entltled to ail the rights with référence to 
the ne\r side Unes that he would harehad if they had originally been lo- 
cated r(is such, including the right ;tofollow the dlp of a vein having its 
apex within the surface, boundaries of his claim beyond the vertical plane 
pàssing thiroù^h such Unes. 
4 EsTOPPEi,— CoNTRACT MadW undeb MiStake. 

Dèfetidahti the Dwner 'Of a mine, contracted with plaintlft, which ownéd 
an adjbining claim, to extend its weirlîings Into such daim, for a stipu- 
lated priçe, for the purpose of exploitingi and developlng the property, and 
agreed thtit, sfiould any marUetable ore be taken therefrom in the course 
of such deVeïoiimëHt, it would sell the same, and accourit to plaintifiE for 
the prckïeeds.' Béld, that défendant was not estopped by Such eontract 
from clal'mlng the proceeds of ore ao removed and sold as its own, where, 
in ii(iaking the development, It discOiVôred that the vein from which it took 
such pre had its apex within the Unes of its own claim, and the ore was, 
thereforé, Its own property. " 

On Demurrer to AnsweiP. 

Gross, Hyde & Shippaan and L. P. Waldo Marvin, for plaintiff. 
Wm. JP. Williams and S. G. Dunham, for défendant. 

TOWNSEND, District Judge. Demnrrers to ànssver in an action 
at law. The çomplaint is in four counts. The causes of action 
therein alleged arise ont of a eontract executedby the parties which 
is as foUows: 

"Articles of agréement made this ISth day of January, A. D. 1894, between 
the Tombstone Mill & Mining Company of Connecticut by its gênerai 
manager, W. J. Cheyney, party of the flrst part, and the Empire Milling 
& Mining Company of Maine, by its président, party of the second part. 
"First. That said party of the first part, having opened up its mine to with- 
in a few feet of the dividing line between the properties of the two com- 
panies, afCording an opportunity to exploit and develop the Empire mine, the 

1 As to what constitutes carrying on business in state, see note to Wagner 
V. J. & G. Meakin, 33 0. C. A. 585. 
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property of the party of the second part, at a eost much less, and in a shorter 
space of time, than possible to be done tlirougli ita own sUaft, or by any 
other metliod now known to tlie party of the second part, and tlie party of 
ttie second part being désirons that the said exploiting and developing be 
done to the extent possible under an expenditure of ten thousand dollars 
($10,000), the said party of the flrst part hereby agrées to undertake the said 
work for and on behalf of the party of the second part, and binds itself 
to prospect and develop the said Empire mine, using its best knowledge, skill, 
and care, doing ail the said work as thoroughly, perfectly, and economically 
as if the said work were being done on its own property, to report the resuit 
of its work as progress is made, and to complète said work by or before 
the flrst day of Mareh, A. D. 1895; the said party of the second part to hâve 
ail reasonable facilities afCorded it for entering the property and inspecting 
the work, ail for the considération hereinafter named. 

"Second. The party of the second part hereby agrées that the party of the 
flrst part shall hâve the right to repair and use the Empire shaft at its 
discrétion, and it hereby agrées and binds itself to pay to the party of the 
first part such sums of money as may be called for from time to time, the 
aggregate not to exceed the sum of ten tiiousand dollars ($10,000). 

"Third. Should any marketable ore be extracted in the course of the afore- 
said developments, it is hereby agreed that the said party of the flrst part 
shall sell the same on tbe same basis as it sells its own ores, accountlng to 
the party of the second part therefor; and. In considération of the covenants 
and agreements hereof it is mutually agreed that the party of the flrst part 
shall be allotted and paid such équitable portion of the proceeds of sale of 
said ores as may hereafter be agreed upon between the said parties. 

"In witness whereof we hâve hereunto subscribed our names and afflxed 
our seals the day and date before mentioned. 

"[Seal.] The Tombstone Mlll & Mining Company, 

"By W. J. Oheyney, its General Manager. 

"[Seal.] The Empire Milling & Mining Company, 

"By D. G. Cutler, Président. 
"H. S. Vanderbilt, A. C, 

"Empire M. & M. Co." 

The plaintiff is a Maine corporation, owning a mine in the territorj' 
of Arizona. At the date of the exécution of said contract it had not 
flied copies of its articles of incorporation with the secretary of said 
territory, as provided by its laws, nor appointed an agent for the serv- 
ice of process. It is admitted that said contract was not made in 
said territory. The provisions of the Arizona statute referred to are 
as f ollows (Eev. St. 1887, tit. 12, c. 7) : 

"(1) Any Company ineorporated under the laws of any other state or ter- 
ritory for any enterprige, business pursuit or occupation proposed to be car- 
rled on, or the principal office or place of business is proposed to be located 
within this territory, shall make and file certifled and duly authenticated cop- 
ies of their acts of Incorporation with the secretary of this territory and the 
county recorder of the county in which Itk business or principal oflîce Is 
located. 

"(2) It shall be the duty of any association, company or corporation, or- 
ganlzed or ineorporated under the laws of any other state or territory or 
forelgn country, for the purposes of engaging in or carrying on any enter- 
prise, business pursuit or occupation, or acquiring, holding or disposing of any 
property within this territory, to file with the secretary of this territory and 
the county recorder of the county In which such enterprise, business pursuit 
or occupation is proposed to be located or Is located, the lawful appolntment 
of an agent upon whom ail notices and processes, including service of sum- 
mons, may be seryed, and when so served shaU be deemed, taken and held 
to be a lawful Personal service on such association, company or coi-poration for 
ail purposes whatsoever. 

"(3) No corporation such as is mentioned in section 1 of this chapter shall 
transact any» business whatsoever in this territory until and unless It shall 
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have firsfc fllM Its articles of incorporation, and every act done by It prior 
tOitli6ûling.ther«of Bhall beutterly Told." ^ 

The plaiùtiff «ontends that, if thé loregoing provisions could be so 
constrûèd^aâ tip extend to single isoiated contracts, such as that hère 
in questigh, ttè statute would be unconstitutional, because in conflict 
with the commercial clause of the fédéral constitution^ This stat- 
ute merely requires compliance by foreign côrporatious with reason- 
able requiremeïits as a condition précèdent to their right to do busi- 
ness within the territory. It is well settled that such reasonable 
provisions are valid. Manufacturing Go. v. Ferguson, 113 U. S. 727, 
5 Sup. Ot. 739, 28 L. Ed. 1137; Bank v. Page, 6 Or. 431; Paul v. 
Virginia, 8 Wall. 168, 19 L. Ed. 357; In re Comstock, 3 Sawy. 218, Fed. 
Cas. No. 3,078; Assurance Co, v. Eosenthal, 55 111. 85. But the 
question also arises whether this contract by which the plaintiflf em- 
ployed the défendant to develop its mine amounts to a carrying on 
of business in the territory of Arizona, as contended by défendant. 
The contract provides that, inasmuch as the défendant had opened 
up its mine in such a way as to aMord an opportunity to exploit and 
deVelop the plaintifPs mine at less Gost and in shorfer time than it 
conld possibly be doue through plaintiff's shaft, défendant would 
undertake said work for the plaintifl, and "binds itself to prospect and 
develop the said mine, using its best knowledge, skill, and care," and 
to report the results, and to aiïord to the plaintiff reasonable facilities 
for inspecting work, etc. The agreement in regard to the taking out 
of ore is only conditional and incidental, it being provided that, 
''should any marketable ore be extracted in the course of the afore- 
said developments," the défendant should sell it, and account to the 
plaintiff. The single contract for the doing of this work, which, pre- 
sumably, was précèdent to a détermination by plaintiff whether it 
would or would not do business in the territory of Arizona, is not a 
carrying on of business, within the provisions of said statute. It is 
settled that isoiated transactions, such as the making of a single con- 
tract for a limited purpose, are not within the prohibition of such 
statutes. Thomp. Oorp. § 7936, and cases cited; Manufacturing Co. 
V. Fer guwn, supra; Paul v. Virginia, supra. The demurrers to the 
défenses based on this statute are sustained. 

The next question raised by the demurrers affects the ownership of 
the ore 1>eneath the sulïace. Défendant, in.extending its shafts into 
the territory in cluded within the surface linesof plaintiff's mine, 
found that in making their original location they mistook the direc- 
tion of the Iode, and made said location crosswise instead of length- 
wise of the vein. In following the vein under plaintiff's surface 
lines, they found that the vein, the apex of which was on their prop- 
erty, extended laterally under the surface of plaintiff's location. The 
fédéral statutes of 1872 in regard to the location of mining claims are 
as follows: 

"Seo. 2320. Minlng-clalms''upon velns or Iodes of quartz or otlier rock in 
place bearing gold,. silver, dnnabar, lead, tin, copper, or other valuable de- 
posits, heretof ore located, shall be governed as to léngth along the vein or 
Iode by the customs; régulations and laws in force at the date of their location. 
A mining-clalnl located after the tenth day of May, eight«eif hUndred and 
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seventy-two, whether located by one or more persons, may equal, but sliall 
not exceed, one thousand five liundred feet in length along the vein or Iode; 
but no location oï a luining-elaim sliall be made untU the discovery of the 
vein or Iode witliin the limits of the tlaim located. Xo claim shall extend 
more than three hundred feet on each side of the middle of the vein at the 
surface, nor shall any claim be. limited by any mlning régulation to less than 
twenty-five feet on each side of the middle of the vein at the surface, except 
where adverse rights existing on the tentli day of May, eighteen huudred and 
seventy-two, render such limitation necessary. The end-line.s of each claim 
shall be parallel to each other." 

"Sec. 2322. The locators of ail mining locations heretofore made or which 
shall hereafter be made, on any minerai vein. Iode, or ledge, situated ou the 
public domain, their hoirs and assigns, where no adverse claim exists on the 
tenth day of May, eighteen huudred and seventy-two, so long as they comply 
with the laws of the United States, and wlth state, territorial and local rég- 
ulations not in conflict with the laws of the United States governing their 
possessory title, shall hâve the exclusive right of possession and enjoyment of 
ail the surface included within the Unes of their locations, and of ail veins, 
Iodes, and ledges throughout their entire deptli, the top or apex of which lies 
inside of such surface-lines extended downward vertically, although such 
veins. Iodes, or ledges may so far départ from a perpendiciilar in their course 
downward as to extend outside the vertical side-lines of such surface loca- 
tions. But their right of possession to such outside parts of such veins or 
ledges shall be conlined to such portions thereof as lie between vertical planes 
drawn downward as above described, through the end-lines of tlieir locations, 
so continued in their own direction that such planes will intersect such ex- 
terior parts of such veins or ledges. And nothing in this section shall au- 
thorize the locator or possessor of a vein or Iode which extends in its down- 
ward course beyond the vertical Unes of his claim to enter upon the surface 
of a claim owned or possessed by another." 

The purport of this statute is that at their ends locations shall be 
bounded by vertical planes, but that at the sides they may follow the 
dip of the vein, even though they extend under the surface of other 
locations. Thèse régulations hâve been interpreted as showing an 
intent that mining' locations should be in the shape of parallelograms, 
the end lines crossing the strike of the vein at nearly right angles to 
it, and the side lines substantially parallel to said strike. Iron Silver 
Min. Co. V. Elgin Mining & Smèlting Oo., 118 U. S. 196, 6 Sup. Ct. 
1177, 30 L. Ed. 98. It has sometimes happened, however, — as in the 
présent instance, — that by mistake a prospecter or locator lias acci- 
dentally located his claim crosswise of a vein instead of parallel there- 
to. In such a case it is well settled that his side lines as located be- 
come his end lines, and that he cannot proceed beyond the limit of a 
vertical plane extended downward therefrom. The question hère 
raised and claimed to be novel is this: In such a case, do the end 
lines become side lines in the sensé that the locator may follow the 
dip of the vein outside of a plane extended verticallv downward there- 
from? In Mining Co. v. Tarbet, 98 U. S. 463, 38 KEd. 253, the court 
said, referring to such a condition: 

"It was not the intent of the law to allow a person to make his location 
crosswise of a vein so that the side lines shall cross it, and thereby give him 
the right to follow the strike of the vein outside of his side lines. That would 
subvert the whole System sought to be established by the law. « * * jhe 
location of the plaintifïs in error is thus laid across the Titus Iode. — that is, 
across the course of its apex at or near the surface; and the side lines of the 
location are really the end Unes of their claim, considering the direction or 
course of the iode at the surface. As the law stands, we think that the right 
to follow the dip of the vein is bounded by the end lines, properly so calîed, 
100 F.— 58 
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whlch Unes are those wblch are crosswlse of the gênerai course of the veto 
on the surface." 

CouQsel fof plaintiff claims tbat, înasmuch as the Indiridual who 
locates Mb claim crosswise of a vein makes a mistake in so doing, he 
must aoffer the penalty for said mistake, and that beyond the yertical 
plane of his boundary Unes he has no eitralaterai rights. That is 
to say, that the end lines as originally located remain end Unes in the 
sensé of the statute, while the original side lines alsp become end lines, 
and the claim thus becomes bounded by four end lines, beyond the 
vertical planes of none of which the owner may foUow the dip of the 
Iode. Counsel for défendant contends that, inasmuch as the suprême 
court has irepeatedly, without any qualifications, said that the side 
lines in such case become the end lines- and the end lines side Unes, 
and as the statute defines what shall be the rights of a locator with 
référence to his end and side lines, those rights attach as a matter of 
course tp the new side lines, and that the parly who makes the mis- 
take is sufficiently punished or limited by reason of the fact that he 
cannot extend his boundaries beyond the new end Unes. Although 
no décision hds been cited where this précise question was in issue, 
the latter view seems niore in accord with the language and gpirit 
of the décisions in somewhat analogous cases. Thus, in King v. 
Mining Oo., 152 U. S. 222, 228, 14 Sup. Ct. 512, 38 L. Ed. 422, the 
court says: 

"The moBt that the court can do, where the Unes are drawn Inaccurately 
and Irregiilarly, la to give to the miner such rights as his Imperfect location 
warrants «nder the statute. It cannot reloeate his clàlm, and make ijew side 
Unes or: end Unes. Where It flnds, as In thif case, that what are ciiUed side 
Unes are In, tact end lines, the court, In determlning hlsi latéral rights, wlU 
treàt such sldé Unes as end Unes and such end Unes as siâia Unes." 

In I^t Chance Min, Co. v. Tyler Min,î Ce, 157 lai ^. 683, 15 Sup. Ot. 
733, 39 Ij.,îJd. 859, Mr. Justice Bpewer, in deliïreniig the opinion of 
the court, îsays: ,,, 

"The coursé <xf tbls Veln te across the l«tit Chance daln». instead of In the 
direction of Its length. TJpdei those clrcumstances the side Unes of that loca- 
tion become the end Unes, and the end the side Unes. Mlnlng C!o. ▼. 
Tarbet, 68 Û. S. 463, 25 L. Ed. 253; Argentine Min. Oa. v. Terrible Min. Co., 
122 U. 8.478, 7 Sup. Ot. 1356, 30 L. Ed. 1140; KIng v; Mlnlng Ck)., 152 U. 
S. 222, 14 Sup. Ot 510, 38 L. Ed. 419/' 

lû Gdisolidated Wyotiling Gold-Miû. Co. v. Champion Min. Co. 
(G. C.) 63 Pèd. 540, 547, the gênerai principle iS thus stated: 

"Whën a mlâlng claim Is located across, Instead of àlong, the Iode, Its side 
Unes must be treated as Its end Unes, and Its end Unes as Its side Unes; so 
that, under Ber. St g 2322, the dlp cannot be follo^ed outside the vertical 
plane of the original side llnes Into an adjolnlng olalm.'.' 

The principle above stated seems to be in accord with that of the 
décisions in the following cases, in most of which the Iode, while pass- 
ing throu^h the end of -Ûxe claim as located, passed ont at one of the 
sides, or from some other cause failed to reach the other end. Min- 
ing Co. T. Tarbet, 98 U. S. 463, 25 L. Ed. 253; Iron SUver Min. Co. 
T. Elgin Mining & Smelting Co., 118 IT. S. 196, 6 Sup. Ct 1177, 30 
L. Ed. 98; Argentine Min. Co. v. Terrible Min. Co., 122 U. S. 478, 7 
Sup. Ct 1356, 30 L. Ed. 1140; King v. Mining Co., 152 U. S. 222, 14 
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Sup. et. 510, 38 L. Ed. 119; Del Monte Min. & Mill. Co. v. Last Chance 
Min. & Mill. Co., 171 U. S. 55, 18 Sup. Ct. 895, 43 L. Ed. 72; Walrath 
V. Mining Co., 171 U. S. 293, 18 Sup. Ct. 909, 43 L. Ed. 170. A care- 
ful examination of the case of Catron v. Olds (Colo. Sup.) 48 Pac. 687, 
relied on by counsel for plaintiff, shows that the question herein in- 
volved was not presented on the record. The demurrers on this point 
are overruled. 

Another contention of the parties raised by the demurrers is upon 
the question of estoppel by deed and in pais. Plaintiff claims that, 
as the défendant went upon the property of the plaintiff, and removed 
and sold said ore under said contract, it cannot now claim that it was 
not the property of the plaintiff. In short, that this is the case of an 
executed contract where the plaintiff, having performed its part of 
the contract, and permitted the défendant to take the property under 
an agreement to account for the same, now finds the défendant deny- 
ing its title, and reflising to pay, and thereupon plaintiff brings its 
action for money had and received. Défendant, in exploiting and 
developing for plaintiff, found that the ore thus brought to light was 
its own property. Neither party anticipated any such resuit when 
the contract was made. The défendant is not estopped from claim- 
ing title to its property. The demurrers on this point are overruled. 



CLARY V. HARDEEVILLE BRICK CO. 
(Circuit Court, D. South Carolina. April 17, 1900.) 

1. Akbest dp Judgment — Gbocnds op Motion. 

A motion In arrest of judgment wlU not lie for an error in the admission 
of évidence, the évidence being no part of the record, for the purposes of 
such motion. 

3. Witnbssbs—Cross-Examination— Contradiction bt Pmcn Btatbments. 

It Is wlthin the discrétion of a court to permit a wltuess, called by the 
plalutlft and recalled by défendant, after he has entered upon his défense, 
after having been asked a question relating to a matter of défense which 
he answers adversely to the défendant, to be interrogated by défendant, 
wlth the latitude of cross-examination, to lay the foundation for the ad- 
mission of prier contradlctory statements, and also to admit such state- 
ments, for the purpose of showing the bias of the witness. 

At Law. On motions in arrest of judgment and for a new trial. 

Wm. N. Heyward and Bryan & Bryan, for plaintiff. 
Geo. S. Owens and J. W. Barnwell, for défendant. 

SIMONTOiN, Circuit Judge. This case cornes up on a motion for 
a new trial and in arrest of judgment. As will be seen hereafter, 
the grounds for the motion are for an error in admitting évidence. 
Technically, therefore, a motion in arrest of judgment will not lie. 
"A motion in arrest of judgment can only be maintained for a defect 
apparent in the record, and the évidence is no part of the record for 
this purpose." Bond v. Dustin, 112 U. S. 604, 5 Sup. Ct. 296, 28 L. Ed. 
835. 

As to the motion for a new trial. The action was brought by 
George W. Clary, an employé of the Hardecville Brick Company, 
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against the company, for an injury sustained b-y him in operating a 
nia<iiiiiie ôf that coiïipany. The Cause was heard, with a jury. Ail 
thè rèquests to charge of plaintiff and défendant were allowed. No 
exceptiOû was taken to the charge ôf the trial judge by either party. 
The jury found for the défendant. The plaintiff was in charge of a 
drum operatéd by steam, by whlch a Cable was used to draw a loaded 
car of clay up an incline. He in some way became entangled in the 
cable, and was injured. To sustain his case, he introduced, among 
other witnesses, J. R. Garmany. He had testifled about the construc- 
tion of the drum, the character of the incline, and the management of 
the rope or ciable, and that it was necessary at times for the man 
operating the drum to catch the rope and throW it back in pegs on 
the track, when by any chance it had jumped them. He had not 
testifled to any conversation with Clarj'. On the cross-examination 
the attorhey for défendant first asked him, "Did y ou hâve any talk 
with Mr. Olary as to how he got hurt?" He answered this question, 
"Yes;" and being further interrogated on the point, and answering, 
he was then asked if he saw Clary put his foot on the rope. He said, 
"No." Then hè was asked if he ever cautioned Clary to take care 
about putting his feet on the rope. This was a question material to 
the issue, for it tended to show that Clary was cognizant of the risks 
of his employnient. He answered that he never did. At tbis point 
Mr. Bryan, for plaintiff, objected to questions as to any conversation 
between this witness and Clary, as not responsive to anything brought 
out in direct examination; that by doing this the défendant made 
Garmany their witness. This objection was sustained by the court. 
He was then asked, "Did you not state to me in my office iii Savannah 
that you had this conversation with Clary?" The objection was re- 
neWed and sustained. In making this ruliag the trial judge did not 
fully coniprehend the purpose of the question, and made his ruling 
upon the gênerai principle controlling cross-examination in the 
fédéral courts. During à recess of the court he examined the cases, 
and suspected that he was in error in excluding thèse questions. 
The rule is clearly stated in Wills v. Russell, 100 U. S. 625, 25 L. Ed. 
608: 

"Authorltles of the hlghest character show that the established rule of 
practiee In the fédéral courts, and in most other jurisdictlons In this country, 
is that a party has no right to eross-examine a witness, without leave of the 
court, as to any facts and circumstances not eonneeted with matters stated 
in his direct examination, subject to two necessary exceptions,— De may asls 
questions to show bias or préjudice in the witness, or to lay tlie toundation 
to admit évidence of prior eontradictory statements. Subject to those excep- 
tions, the gênerai rule is that, if the party wishes to examine the witness as 
to other màtters, he must, in gênerai, do so by making him his Rwn witness, 
and calling him as sueh in the subséquent progress of the cause." 

When the plaintiff rested his case, défendant caUed Garmany to 
the stand, and interrogated him in the same Une, as to his waming 
Clary of the danger of putting his foot on the rope. Garmàny 
denied tliis. Thereupon the defendant's attorney produc^d a paper 
purporting to be signed as an affldavit by Garmany in Savannah, at 
his office, and asked him with regard to it. Being closely pressed 
with the question, "Is this your signature?" he answered, "This ia 
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niy name," and finally, when questioned by the court, he said: "I 
might hâve written it. I don't remember writing it in your olfice. I 
know I was there." The défendant then introduced another witness, 
who swore that he had read over the paper to Garmany, and had 
asked if that was true and if he understood it. Garmany answered 
in the affirmative. Défendant then offered the paper in évidence. 
Mr. Bryan objected, and the paper was admitted. The notice for a 
new trial is based upon this action, on the foUowing notice: 

"Please take notice that plaintilï will move the circuit court, on the minutes 
in this case, on Saturday, April 14, 1900, at 12 m., for a new trial, and to 
arrest the judgment in this case, on the ground that the court erred in admit- 
ting into évidence, over the objection of the plaintiff, the alleged statement in 
writing, signed by the witness Garmany, to contradict the évidence of and dis- 
crédit the witness Garmany, when testifying as a witness for the défense on a 
subject-matter not made the matter of examination of witness Garmany by 
the plaintiff in his direct examination." 

The question thus raised is an important one. Inasmuch as the 
questions put by défendant to Garmany, «when on the stand for plain- 
tiff, evidently were as well to show his bias as to lay the foundation 
to contradict him, under the rule in Wills v. Kussell, supra, they 
ought to hâve been admitted. Can they be admitted, the défendant 
having recalled him? On this subject Mr. Greenleaf (section 447) 
says : 

"Whether, when a party is once entitled to eross-examine a witness, this 
right continues through ail the subséquent stages of the cause, so that if the 
party should afterwards recall the same witness, to prove a part of his own 
case, he may interrogate him by leading questions, and treat him as the wit- 
ness of the party who flrst adduced him, is also a question upon whic'h différ- 
ent opinions hâve been held. Upon the gênerai ground on which tliis course 
of examination is permitted at ail, namely, that every witness is supposed to 
be Inclined most favorably towards the party calling him. there would seem 
to be no impropriety in treating him, throughout the trial, as the witness of 
the party who first caused him to be summoned and sworn. But as the gên- 
erai course of the examination of witnesses is subject to the diseretiou or tue 
judge, it is not easy to establish a iule which shall do more tlian guide, with- 
out imperatively controUing, the exercise of that discrétion. A party. however, 
who has not opened his own case will not be allovved to introiluce it to the 
jury by cross-examining the witnesses of the adverse party, though, aftor open- 
ing it, he may recall them for that purpose." 

This conclusion of Mr. .Greenleaf is sustained in the case of EUi- 
cott V. Pearl, 10 Pet. 440, 9 L. Ed. 475. That was an action of eject- 
ment. The demandant, to prove his case, had called and used fhe évi- 
dence of one Mcis'eal. The défendants, in defending their case, called 
the same McXeal to prove certain affirmative facts in their favor. 
In reply, the demandants attempted to introduce a plat contradict- 
ing the testimony which McNeal had given in favor of défendants 
on the point for which they called him. The court ruled that this 
could not be donc, because McNeal was their witness; evidently 
concluding that, having been originally called by demandant, the 
witness remained in the cause the witness of demandant. In Burke 
V. Miller, 7 Cush. 550, it appears that when the case was tried at 
nisi prius the plaintiff called a witness merely to prove the formai 
exécution of a deed. The défendant began to cross-examine Mm 
as to matters of défense. The court ruled that this was improper 
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at that time, and that thé cross-éiainînation should be deferred until 
the case of the défendant was opened. This course was pursued, 
and wh.en the witness was recalled he '."sas cross-examined by de- 
fendant. This ruling was sustâinéd on writ ôf error. It is the 
practice of the fédéral court, in case it be desired to interrogate a 
witness as to contradictory statements made by him, to permît him 
to be récalled after he has testifled, in order that such examina- 
tion should be had. Ayers v. Watson, 132 U. S. 394, 10 Sup. Ct. 
116, 28 L. Ed. 1093. In the case at bar this was allowed, chiefly 
bécausè pf the mistake into which the trial judge had fallen in ex- 
cluding such examination when Garmany was flrst cross-examined. 

But if it be assumed that this witness J. K. Garmany, who had 
been ciilled, and had been examined in chief, by the plaintiff, and 
who had been récalled by the défendant, under the circumstances 
stated, was a witness of the défendait, was it errer to permit dé- 
fendant to show that he was mistaken in his answer by the intro- 
duction of the statement pfoposed? The gênerai rule, to which 
there fieems to be no exception, is that a party cannot impeach the 
credibilityi of his own witness by showing that he is unworthy of 
belief . Greenl. Et. § 442. But it is also the rule that a party may 
contradict by testimony the statements of his own witness. Whar- 
ton States it thus: "In this country, while a party cannot ordi- 
narily discrédit his own witness, his right to contradict such wit- 
ness is unquestioned, and this rule apparently has no exception." 
Whart. Et. § 549. In ^he elaborately discussed case of U. S. v. Wat- 
kina, Ped. Cas. No. 16,649, the law is stated: "A party cannot dis- 
crédit his own witness by testimony as to his gênerai character, 
but may give évidence to contradict any important fact to which 
the witness hâs testifled." "It is perf ectly clear," says Greenleaf 
(section 443), "that the party calling a witness is not precluded 
from proving the truth of any particular fact by any other compé- 
tent testimony in direct contradiction of what such witness has tes- 
tifled." 

When, on the cross-examination in chief, the defendant's attorney 
interrogated the witness as to the transaction in Savannah, and 
produced the paper purporting to be signed by him, — a matter not 
stated in the direct examination, — the trial' judge sustained the ob- 
jection .of the plaintifE's attorney, upon the ground that this was 
new matter, not proper in a cross-examination. In so ruling he 
strained a point in favor of the plaintiff. It is perf ectly true that 
in this court the rule has long been settled that the cross-examina- 
tion of a witness must be limited to the matters brought out in his 
direct examination. Houghton v. Jones, 1 Wall. 706, 17 L. Ed. 503; 
Greenl. Ev. § 445. But to this rule there are exceptions. In Wills 
V. Russell, 100 U. S. 625, 25 L. Ed. 608, the rule is stated: 

"Authorlties of the highest character show that the established rule of prac- 
tice In the fédéral courts, and In most other jurisdictlcins in the country, is 
that a party has no right to cross-examine a -witness, without leave of the 
court, as to any facts and circumstances not connected wlth matters stated 
in the direct examination, subject to two exceptions, — ^he may ask questions 
to show a blas or préjudice in the, witness, or to lay the foundation to admit 
évidence of prior contradictions." 
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Text writers and decided cases ail agrée that this is a matter 
wholly within the discrétion of the court, and that it is not review- 
able (Grreenl. Ev. § 447; 1 Starkie, Ev. 162; Jolinston v. Jones, 1 
Black, 216, 17 L. Ed. 117; ïeese v. Huntington, 23 How. 2, 16 L. 
Ed. 479; Rea v. Missouri, 17 Wall. 542, 21 L. EA 707; Burke v. 
Miller, 7 Cush. 550); unless, indeed, the abuse of discrétion be fla- 
grant. Subséquent considération satisfies me that I should hâve 
overruled plaintifE's objection. At the close of plaintiiî's case, this 
witness was the flrst called by défendant. He was fuUy advised 
that he would be contradicted. Questions were put to him respect- 
ing the transaction in Savannah, and time and place and circum- 
stances were called to his attention. ïhe questions for the most 
part were leading. Plaintiflf's attorney objected, because the wit- 
ness was the witness of défendant, and he could neither ask him 
leading questions nor contradict him. This exception was over- 
ruled. On his examination in chief the witness had shown his 
strong bias in favor of plaintift". He had been summoned by him 
and had been called by him. He was hostile to the défendant, and 
was only called by the défendant because the exigency of his case 
demanded it. In no other way could the foundation be laid for con- 
tradicting him. The rule, under those circumstances, is well stated 
by Appleton, O. J., in State v. Benner, 64 Me. 279: 

"Cross-examination of an opponent's -witness is allowable. Why? Be- 
cause, being called by liim, it is imagined that there Is some tie of sympathy 
or interest wliich would induce partiality on the part of the witness in favor 
of the party who called liim. If the witness is from any cause adverse to the 
party calUng him, the sanie reasoning which authorized and sanctioned cross- 
examination more or less vigorous equally requires it when the party flnds 
that the witness, whom the necessities of his case hâve compeUed him to call, 
Is adverse in feeling, is reluctant to disclose what he knows, is evasive, or 
false. Important as interrogation may be, If the witness is friendly, to re- 
move uncertainty and indistinctness, and to give fuUness and clearness, doubly 
important is it if the witness is dishonest and adverse, to extract from reluct- 
ant lips facts ^oncealed from sympathy, secreted from interest, or wlthheld 
from dishonesty. Cross-examination may be necessary to elicit the truth from 
one's own witness as from one's opponent's witnesses. When the necessity 
exists, ^ual latitude should be allowed in the one case as in the other. The 
occasion for the exercise of this right must be determined by the judge pre- 
siding. It ean be by no one else. Its allowance is a matter of discrétion, and 
Is not subject to exception." 

In Ellmaker v. Buckley, 16 Serg. & R. 78, Gibson, C. J., after stat- 
ing the gênerai rule with great distinctness, adds: "lîut under spé- 
cial circumstances, such as an apparent unwillingness to testify fully 
and frankly, the court may, in its discrétion, suffer the inquiry to 
take the shape of a cross-examination, without distinction as to 
the party by whom the witness is called. For myself, I would not, 
without further considération, pronounce the exercise of this dis- 
crétion, depending, as it does, on circumstances which cannot be 
made fully to appear in a court of error, to be the legitimate sub- 
ject of a bill of exception." In Burke v. Miller, supra, the same con- 
clusion was stated. Wlièn this case of Burke v. Miller was tried 
at nisi prius, the plaintiff called a witness merely to prove the for- 
mal exécution of a deed. The défendant began to cross-examine 
him as to matters of défense. The court ruled that this was im- 
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j»^)per, and that the cross-examînation should be defëjfred tmtil the 
case of défendant was opened. When this course was'pursued, and 
the witness was recalled, he was cross-examined by the défendant. 
This ruling was sustained on writ of error. See, also, Moody v. 
EoweU, 17 Kck*499. 

On the whole, this îs the rule. The method of conducting a cross- 
examination is largely in the discrétion of the trial court. If lead- 
ing questions are put, the court, in the exercise of its discrétion, 
may allow them. This exercise of discrétion is not reviewable, un- 
lëss, perhaps, it is manifestly and grossly improper. When a wit- 
nesfe, on cross-examination, is a^ked some question material to the 
issue, but which is not precisefy responsive to the examination in 
ehief, the court must admit it Û the question be intended to show 
bias on the part of the witness, or to lay the foundation for contra- 
dicting him. If, however, the trial judge prefers not to interrapt 
the ordinary course of examination with such a question, he can 
disallow it, with leave to the i)arty to recall the witness. When he 
is recalled, he can be examined with the latitude of a cross-exam- 
ination, and can be asked leading questions, if the court is satisfied 
that be is a hostile, unwilling, or prevaricating witness. And, while 
his gênerai character for veracity cannot be impeached by the party 
so recalling him, he can contradict him, eitber by the testimony 
(St others, or by any writing or déclaration of his own. 



CHTTBCHTARD V. UNITED STATES. 
(Carcult Court, N. D. New York. April 16, 1900.) 

1. Unitbd Statbs— Work on Governmeht Buildings— Ci-aims for Extras. 
Under Kev. St. §§ 3714, 3744, as amended by 20 Stat 36, and Army Keg»- 
lattoriB, par. 825, provlding that ail coatracts for extras in the construc- 
tion of govemmeat buildings shall be In writing, and made under the 
direction of the chlef offleer of the war d^Mirtment, and that no expendlture 
of over $500 «hall be niade wlthout the approval of the secretary of war, 
no recovery can be had by a oonttaetor for extra work for Items which 
were never the subject of any agreement, nor authorized by the offleer Iil 
charge as extras, nor submltted by hfm to the war department 

8. Samb— Damages for Dblat to Cîomtbactor. 

Damages cannot be recovered of the govemment for delay caused a con- 
tractor. In the performance of his work upon a govemment building, by 
teason of a contractor on another branch of the work falUng to finish his 
Work on tlme, where the latter was prevented from finishing his work by 
delays In the work of the party dalming damages; 

At Law. Tried by the court, pursuant to the provisions of the 
»ct of March 3, 1887 (24 Stat. 505). 

Frank F. Williams, for plaintifF. 
Cîharles H. Brown, U. S. Dist. Atty. 

OOXE, District Judge. This is an action brought by Joseph J. 
Churchyard to recover for extra work, alleged to hâve been done by 
him upon buildings erected by the govemment at Sacket Harbor and 
at Hattsburgh, N. Y. There is aÎM a claim for damages due to a de- 
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lay caused, as the plaintiff allèges, by the officers of tlie govemment, 
which prevented liim from flnishing his contract at l'iattsburgli at 
the stipulated time. 

Tliat part of the plaintiff's elaim which relates to work doue upon 
the Madison Barraeks at Sacket Harbor was disposed of at the ar- 
gument. Nothing further need be said. 

Eegarding the work done in constructing the oflficers' quarters at 
Plattsburgh it is, to say the least, doubtful whether the items claimed 
as extra can be eonsidered, even if it be admitted that they are out- 
side the contract. The law as to extra work, in such cireumstances, is 
explicit and severe. The statutes of the United States, supplemented 
by the régulations of the army, provide that ail such contracts shall 
be in writing, made under the direction of the chief offlcer of the war 
department and that no expenditure of over $500 shall be made with- 
out the approval of the secretarv of war. Rev. St. §§ 3714, 3744 (as 
amended 20 Stat. 36); 24 Stat. 93, 97; Armv Régulations, par. 825. 
See, also, Bowe v. U. S. (C. C.) 42 Fed. 761 f Filor v. U. S., 9 Wall. 
45, 19 L. Ed. 549; Whiteside v. U. S., 93 U. S. 247, 23 L. Ed. 882. 

The law is clear that compensation for extra work cannot be al- 
lowed until certain conditions précèdent hâve been complied with. 
There is no prêteuse that the items now claimed were authorized by 
the officer in charge as extras. The claim was not submitted by him 
to the war department or recognized by him in any way. Even if the 
plaintiff were ignorant of thèse provisions of the law it is, of course, 
no excuse; but he was not ignorant. A number of claims for extra 
work arose during the érection of the buildings in question. Thèse 
claims were the subject of negotiations and agreements between 
him and Maj. Pond, the officer in charge. Thèse agreements were 
reduced to writing, and, approved by the department in each case, 
the amount was paid on the completion of the work. The items in 
dispute were never the subject of a separate agreement, and Maj. 
Pond testifies that no claim was ever made because of them until 
two years after tlie buildings were completed. 

It is, however, unnecessary to consider the question whether claims 
of this character can be recovered as extra work, in the absence of 
statutory requirements, for the reasou that after a careful examina- 
tion of the contract, spécifications and testimony the court is con- 
vinced that none of the items can, as matter of fact, be classed under 
the head of extras. It may be true that the contract was unilatéral 
and that under it the offlcer in charge had autocratie powers. But 
thèse were matters that the plaintiff should hâve eonsidered before 
he signed the contract. That it and the spécifications were sus- 
ceptible of the construction placed upon them by Maj. Pond and that 
he was authorized so to interpret them the court has little doubt. 

Regarding the loss alleged to be due to the delay occasioned by 
the plumber it is sufficient to say that the facts do not sustain the 
plaintiff's contention. Primarily the delay was due to the f allure 
of the plaintiiï to procure brick, and thus the entire work was delayed 
from one to two months. Although the plaintiff was not to blâme 
for this delay he is legally responsible therefor. Because of his in- 
ability to proceed he applied for two extensions of his contract. One 
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extension was granted until November 30, 1893, a month beyond 
the stipulated date. 

The plaintiff con tends that if the plumber had flnlshed his work 
by December Ist he could hâve completed his contract a few days 
thereafter, and tîiere would hâve been no occasion for him to incur 
the expense necessary to keep the buildings heated until Pebruary. 
This loss with the other losses incident to the delay would hâve been 
saved. 

The answer to this contention is that if the plumber had not been 
delayéd six weeks by the plaintiff's failure to get brick in the sum- 
mer he would hâve finished six weeks earlier. It is thought that 
Maj. Pond is correct when he testifled: "If Churchyard had had his 
brick on the ground at the beginning of his contract ail thèse trades 
would hâve been two months ahead and, as I said in my report, the 
work would hâve been completed by October 31st." It is suflicient 
that the United States i^ jn no way responsible for the delay. 

As ail the other claims ù^pn'this branch of the case rest upon the 
unwarranted assumption thdit the United States was at fault be- 
causé the contract was not completed at the stipulated date, it is un- 
necessary to consider them in détail. The conclusion of the court 
is that the plaintiff has failed to prove a cause of action against the 
United States. The pétition is dismissed. 



SWANN v. MTTTUAL RESERVE FTJND LIFE ASS'N. 

KELLBR v. SAME. 

(Circuit Court, D. Kentucky. April 9, 1900.) 

1. POREIGN COEPOKATIÔNS— JUHISDICTION IN SdIT AGAINST— SERVICE OF PrO- 

CB88. .■•■'': 

Légal service of process upon a corporation, which will give a court juris- 
diction over the corporatlop, çan be made only in the state where it résides 
by the law of its création, or in a state In which it is actually doing busi- 
ness at the tiroe of the service, and from that clrcumstance dérives a 
résidence. 

8. Samb-^Authohizing Service on Agents — Bppbct op Revocation op Li- 
CBN8B BY State. 

A resolution adopted by the directors of an Insurance company, on its 
belng authorlzed to do business in auother state, consenting, as required 
by the laws of such state, that service of process in any action against it 
mlght legally be made upon any of its agents in the state, or upon the 
state iiisurance commissioner, although not limited by Its terms to any 
partlcular tlme, ceases to be effective upon the révocation by the state 
authorlties of the company's license to do business in the state, and service 
of summons thereafter made on the Insurance coinmissioner in a suit 
brought against the company in a state court confers upon such court no 
jurisdlctdon over the défendant 

3. Same — Contract — Riqht to Particular Rbmbdt. 

The fact that the laws of a state required forelgn Insurance companles, 
llcensed to do business in the statÊ, to subject themselves to suit therein, 
does not give a citizen of the state to Whom such a company Issues a 
policy, whlle so dolng: business, the right, as a matter of contract, to maln- 
tain a suit In a court of the state against the company, after Its license 
has been revoked, and it has in conséquence ceased to do business in the 
state. 
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4. SaME— DOING BUSTNESS IN STATE. 

The fact that a bank receives premiums due to a forelgn Insurance Com- 
pany for the convenience of Its policy holders, and delivers the company's 
receipts therefor, do€S not constitute a doing of business by the Company 
In the State, wlthin the meaniiig of a state statute subjecting foreign 
Insurance companies doing business in the state to suits therein. 

On Motions by Défendant to Quash the Returns of Service. 

Randolph H. Blain, for plaintifE Swann. 

Zack Phelps and Benj. P. Washer, for plaintiff Keller. 

Pirtle & Trabue, for défendant Mutual Reserve Fund Life Ass'n. 

EVANS, District Judge. Eaeli of thèse cases was instituted in the 
state court at a date subséquent to October 10, 1899, and each was 
removed hère by défendant. Upon commencing his action in the 
state court, each plaintiff caused a summons to be issued against 
the défendant in due form, upon each of which the sheriff returned, 
in substance, that it had been executed upon the défendant by deliver- 
ing a copy thereof to W. H. Stone, the insurance commissioner of 
Kentucky. The défendant has in each case moved the court to quash 
the returu on the summons. Upon the hearing of thèse motions it 
was made to appear that the certificate of membership or policy upon 
which the plaintifE Swann had sued was delivered in Kentucky, where 
he has at ail times resided, and that the certificate of membership or 
policy upon which the plaintifE Keller had sued was delivered in the 
state of Arkansas, where he has at ail times resided. 

On and before May 10, 1893, the foUowing section of the Kentucky 
Statutes was in force, namely: 

"Sec. 631. Before authority la granted to any forelgn Insurance company to do 
business in this state, it must file vvith the commissioner a resolution adopted 
by its board of dlrectors, consenting that service of process upon any agent of 
Buch Company in this state, or upon the commissioner of Insurance of thls 
state, In any action brought or pending In thls state, shall be a valid service 
upon sald company; and if process Is served upon the commissioner It shall 
be his duty to at once send It by mail, addressed to the company at its principal 
oiBce; and If any company shall, without the consent of the other party to 
any suit or proceeding brought by or against it in any court of this state, re- 
move sald suit or proceeding to any fédéral court or shall institute any suit 
or proceeding against any citizen of thls state In any fédéral court, It shall 
be the duty of the commissioner to forthwlth revoke ail authority to sueh 
company and its agents to do business in thls state, and to publlsh such revoca- 
tion In some newspaper of gênerai circulation published in the state." 

On that day the défendant adopted a resolution in the following 
language, a copy of which was filed with the insurance commissioner: 

"Resolved, that the Mutual Reserve Fund Life Association Insurance Com- 
pany of tbe City of New York, in the state of New York, having been admit- 
ted or having applied for admission to transact business in the state of Ken- 
tucky, In conformity with the laws thereof, does hereby consent that service 
of process upon any and every agent that Is now or may hereafter be acting 
for said company in Kentucky, or upon the insurance commissioner of said 
state, shall be valid seiTice upon said company in any action or spécial pro- 
eeedings against said company in the state of Kentucky, subject to and In 
accordance with ail the provisions of the statutes and laws of sald state of 
Kentucky now in force, and such other acts as may l>e hereafter passed 
amendatory thereof and supplementary thereto; and said agents, or said in- 
surance commissioner, are hereby duly authorlzed and empowered to acknowl- 
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edge service of process for and ip behalf of said eompany In the state of 
Kentucky, in ail cases as proTidéd 'fOr by tlie laws of tlie state of Kentucliy; 
anâ service of process, mesne or final, upon said agents, or said insiirance com- 
missloner, shail be taken and tield to be as yalid as If served upon said eom- 
pany, according to tlie laws of ttils or any otlier state, hereby waiving ail 
claim or writ of error by reason of sucli aclcnovi'iedgment or service; and 
service of process upon such agents, or snch insurance commissioner, in any 
county of tliis state, shall be deemed good and valid, and autliorize triai of tlie 
cause in the court wlience sucli process issued." 

On October 10, 1S99, the défendant was given a notice in this lan- 
guage, namely: 

"Office of Insurance Commissioner of the State of Kentucl^y. 

"Frankfort, Ky., October lOth, 1,899. 
"Notice is hereby given that from and after this date ail authority grauted 
by this department to the Mutual Reserve Pund Life Association of "Sew York 
City, a corporation organized under and existing by the authority of the laws 
of the state of N.ew York, together wlth ail licenses issued by this department 
to agents of the above-named association, are revoked. 

"W. H. Stone, Insurance Commissioner." 

From and after tlie date last named the défendant had no agents 
in Kentucky, although a bank in the city of Louisville did afterwards 
receive from holders of certiflcates of membership for the crédit of 
the défendant, and for the cônvenience of the certiflcate holders, the 
assessments made thereon, and delivered the company's receipts for 
the amounts thus received, and this practice continued Up to tlie time 
of the flling of thèse actions ; but the défendant did not, after October 
10, 1899, otherwise transact any business in Kentucky, took no ap^ 
plications for membership therein, and maintained no agents or 
agencies in the state. 

Had the défendant actnally rescinded the resolution before the serv- 
ice there could hâve been no diflQculty, but, as it did not, the interest- 
ing question has arisen whether the défendant shall, upon the facts 
stated, be held to bave been duly and effectively served with process 
and notice to appear and answer in thèse actions, or either of them, 
by reason of the service upon the insurance commissioner. In order 
to make service of process good, as a gênerai rule it must, in the case 
of a corporation, be n^ade upon some one of its oflicers or agents, or 
upon some person upon whom it shall hâve consented that process 
might be sen'ed on its behalf ; in short, upon one who is, at least, at 
the time an agent of the défendant in some proper sensé of that term 
as applied to the service of process. It is equally certain that the 
défendant, by the resolution copied above, plainly consented that un- 
der certain circumstances service of process in suits against the de- 
fendant might be made upon that public officiai known as the "Insur- 
ance Commissioner," and be binding on the défendant. That the 
consent evidenced by the resolution was effective for that purpose^ 
and that such service would support a judgment in personam against 
the corporation in ail cases where the cause of action arose in Ken- 
tucky, and where, in addition, the action itself was instituted, and the 
service of pr'ocèss had, while the corporation was transacting Business 
in Kentucky, within the meaning of the resolution, and in the statutory 
sensé, seems to be conceded, and, indeed, to be incontrovertible. But 
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it is insistéd upon the one hand, and denied upon the other, that this 
is not true where the suit is brought af ter the corporation lias ceased 
to carry on business in Kentucky by reason of an arbitrary revoca- 
tion of the state's authority for it to do so; and tliis proposition is 
even more emphatically insistéd npon in the case of the plaintifif 
Keller, whose action was not only instituted after the revocation of de- 
fendant's authority, but where the cause of action itself arose in the 
State of Arkansas, where the plaintiff lived and where the policy was 
delivered. The latter case seems to be altogether free from doubt, 
because there does not appear to be any plausible ground for contend- 
ing that the purposes of the Kentucky Statutes were intended to em- 
brace such a case. 

The case of plaintif? Swann is somewhat more difflcult, only be- 
cause the contract with him was made in Kentucky, and while the 
défendant was lawfully transacting business hère. In order to give 
jurisdiction of the person of a défendant, whether a natural person or 
a corporation, there must be a service upon him of process, — that is, 
a notice to appear and answer, — and the thing donc which is claimed 
to be a service must come up to this gênerai requirement. In the case 
of an individual, this service can only be made upon him in person. 
Nothing else can be sufficient or valid. In the case of a corporation, 
it is equally essential that service shall be upon the défendant, which 
necessarily involves service upon some person who, pro hac vice, 
stands in the place of the corporation, and as its représentative, for 
this purpose, by its authority and consent, or by opération of the law 
of a state, while the corporation is actually doing business therein. 
Unless ser\'ice is made in such a way as to bring it within that rule, 
it is not sufficient to give jurisdiction over the person of the corpora- 
tion, and, unless the corporation is doing business therein, the state 
itself bas no power over it, and can give none to its courts. When 
it ceases to do business in a state, the laws of the latter cease to hâve 
any force over it or its affairs. It is a gênerai and well-established 
rule that an attempt to secure service upon a corporation in a state 
where it does not réside or do business, by service, even upon its 
président, while casually in that state, will not be valid. Goldev v. 
Morning News, 156 U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517. This 
rule is based, not only upon the essential principles of the law of cor- 
porations, but upon the fundamental doctrine that such service would 
not be due process of law. An ofïicer of a corporation however high 
in grade, when casually away from the home of the corporation, does 
not carry with him out of the home jurisdiction of his company his 
officiai character, authority, or responsibilities, because it is not so 
intended by his principal. In short, under thèse circumstances, he 
does not represent his company, although he is its président, its high- 
est officer, and its most powerful agent. 

Another fundamental proposition is that a défendant is ordinarily 
entitled to be sued at his home, and consequently that jurisdiction of 
his person cannot be secured by any foreign tribunal, unless he is in 
person served with process within its jurisdictional limits. Thèse 
propositions demand that any statute which may tend to trench upon 
them, even in cases of corporations, shall be strictly construed. When 
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a corporation, organized in another atate, and a citizen tliereof,: ap- 
plies to the State of Kentucky for its permission and antliority to do 
business liere^ it must comply, ordinarily, witli ail sucb conditions as 
this State may require. Those terme are arbitrary, and in à certain 
sensé compliance witii them is extorted. In the cases before us, it 
may fairly be assunied tbat the resolution was adopted only because 
it was an essential condition précèdent to permission to do business in 
Kentucky. Its gênerai language is very broad, and in terms fixes 
no limit to the du ration o£ its opération; but does that mean that it is 
certainly to ;bç perpétuai, or must it be considered in connection with 
ail the attendant facts and conditions, and held only to be co-extensive 
in its term of existence, with the considération, so to speak, upon 
whichit was adppted, nanxely, the authority to it to transact business 
in the state? To give effect tO; the recognized prineiples to which 
we hâve alluded seems to require that we should bold -that the 
considération was mutual and reciprocal in its character and opéra- 
tion between the state and the corporation, and should be constraed 
to include tbe essential implied condition that, so long as the 
authority wag in force» so was the agreement, made with the state 
alone, that service of process on the Insurance commissioner should 
be operatives, but no longer. The one was the considération which 
would support the existence of the other. 

It will be observed that the Insurance commissioner and the agents 
of défendant are so intimately cohnected in the language of the résolu- 
tion that it is difficult to see any différence in tSe meaning of the 
language thereof as implied to one or the other < The re vocation of 
the licenses necessarily involved the withdrawal and revocation of ail 
the defendant's agencies, and this fairly included the insurance com- 
missioner, as well as the others; he being, at last, nothing more or 
less than an agent for one limited purpose. The having of agents in 
Kentucky afterthe revocation of ail the licenses pas impossible, and 
any act of theirs would be imlawful, if it was theitrapsacting of busi- 
ness. It cannot be fairly said that an, insurancei corporation, which 
has no authority to do business, can be considered as volujatarily keep- 
ing as its agent one who, however hostile to the company's interests, 
and however little disposed in any manner to take care of those inter- 
ests, shall nevertheless, in spiteof the company's exclusion from the 
state, still be held to be an agent whom the corporation chooses to 
hâve as such, and who is bound to guard its interests and protect its 
rights, and to stand in its place and stead, in such manner as to make 
service on him good to give jurisdiction of the person of the corpora- 
tion, whether or not the insurance commissioner would be sufiQciently 
just to the défendant to inf orm it of the .attempted service, and give 
it the notice which service of process is intended to give to a person 
sued, so that he may certainly hâve a day in court and know of the 
allégation against him. On the contrary, it would seem to be the 
plainest dictate of reason and justice that whenall the agents whom 
the corporation voluntarily trusts and confldes in are excluded from 
the state, and with them the corporation itself, it cannot be due pro- 
cess of law to serve the summonSi.on the insurance commissioner, 
nor can it be assumed to hâve been the intention of the parties in 
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passing the resolution that that officiai person should remain the con- 
structive, but involuntary, agent of a company which had, by his own 
hostile and arbitrai^ act, been forced out of the state by him, and who 
had himseif revoked the license of every agent of the company. 

It seems to resuit from thèse considérations that when the authority 
of the company and the licenses of ail its agents were revoked, with 
the légal conséquence of making it uulawful for défendant to hâve 
agents to do business in Kentucky, the opération of the resolution veas 
exhausted. Thereafter the corjioration had no personal présence or 
existence in Kentucky, and the Insurance commissioner could not 
accomplish ail of thèse results, and still himseif remain the représenta- 
tive of the excluded company, so as to receive service for it of that 
process which carries with it the necessary notice to appear and 
answer to give jurisdiction of the person of the défendant. His 
agency was revoked,. with the others. 

The resolution and the licenses ceased to operate at the same time, 
the one cessation being the conséquence of the other. When the con- 
sidération, namely, the authority to do business in Kentucky, failed, 
the extorted agreement with the state embraced in the resolution, 
viz. the enfôrced appointment of the commissioner as agent, ceased 
to hâve vigor, and lapsed, particularly when the license was revoked 
by that state ofûcer, who, notwithstanding, is now still claimed to be 
the company's agent. The status of the parties must now be precisely 
the same as if the corporation had never done business in the state, 
and ail of the principles laid dowu so clearlv in the case of St. Clair 
V. Oox, 106 U. S. 35&-360, 1 Sup. Ct. 354, 27 L. Ed. 222, apply with 
fuU force. The revocation of the authority and licenses drove the 
corporation out of the state, and thenceforward it was not présent 
in Kentucky in any sensé. Neither the state, its laws, nor its courts, 
thereafter had any power or authority over it, and it necessarily fol- 
lows that those express revocations ipso facto revoked the consent 
that service upon the company's agent or the Insurance commission- 
er should be good. It would be inexcusable to hold that service upon 
a state officer, under ail thèse circumstances, was such notice to the 
excluded corporation to appear and answer as would be due process 
of law, or in any just sensé a notice to which the absent défendant, 
who might never hear of it, should respond. The insurance commis- 
sioner was not bound to the absent company by any tie or obligation, 
but, on the contrary, had assumed an attitude at least of officiai hos- 
tility to the corporation, and no one could beneflcially to it call his 
conduct in question if he failed, after he received it, to send the no- 
tice by mail to the corporation. 

In section 481, Story, Ag., is found this gênerai statement: 

"The power of eonstitutihg an agent is foundéd upon the right of the prin- 
cipal to do the business himseif; and, when that right ceases, the right of 
creatlng an appointment, or of continuing the appointment of an agent already 
made, for the purpose, must cease also. In short, the derivative authority can- 
not generally mount higher or exist longer than the original authority." 

The learned author, as may be seen from his illustrations, did not 
hâve in niind cases like the one before us, but we incline to think 
that, in a limited sensé, this gênerai rule does embrace it, inasmuch as 
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the power of the corporation to liave agents in Kentucky ceased alto- 
gether when its license and their^ were revoked. If it could not re- 
main h^ve itself, it could not haye agents hère of any degree. The 
express ijanguage of tlie notice of October 10, 1899, warrants this con- 
clusipii* 

0rdi;iarily, an agent's authority is renounced by his taking a posi- 
tion of hostility to hi^ principal, and this would also seem to be an ad- 
ditional reason for holding that any trust relation of that character 
between the absent corporation and the Insurance commissioner 
ceased when the latter excluded the company from Kentucky. We 
do not mean to say that a corporation may not, as between it and 
a litigant, consent to ser\'ice upon an agent in a state where it is not 
transacting business. If it so intends, its consent may be binding. 
What we hold is that the consent evidenced by the resolution in this 
case did not reach, and was not intended to reach, beyond the time 
when the state permitted the corporation to remaîn in Kentucky and 
do business there. This is ail that can fairly be said to hâve been in 
the contemplation of the parties. 

But inasmuch as the défendant in thèse cases has not voluntarily 
appearedj in them, nor consented to the service, otherwise than as it 
might ^rçsult from the resolution, the légal propositions involved may 
be thus stated: There can be service of process upon a corporation in 
such form as to give jurisdiction over its person in those states only 
which corne within one or the other of the f ollowing classes, namely — 
First, that wherein the corporation résides by the law of its création ; 
or, second, that in which it is actually doing business at the time of 
the service, and dérives a résidence from that circumstance. Hère 
the corporation, by the law of its création, résides in the state of 
jSTew York, and was not doing business, and could not do business, in 
Kentucky at the time of the service. On the contr^ry, it was m fact 
and in law at that tirae absent from the state, having been forced to 
leave by the state itself. The state cannot exclude it upon the one 
hand, and retain it upon the other. There^ore, if thèse premises are 
true, it must resuit that the service in thèse cases was not good. 

The case last referred to, of St. Clair v. Cox, 10<5 t. S. 350, 1 Sup. 
et. 354, 27 L. Ed. 222, is verj instructive, and seems in ail important 
respects to control the questions before us in thèse casés. It discusses 
and establishes ail the essential principles ,npon which our décision 
must dépend. It is well supplemented by the case of Goldey v. Morn- 
ing News, 156 U. S. 521, 15 Sup. Ct. 559, 39 L. Ed. 517. .,. 

Section 631 of the Kentucky Statutes did not embrace the provis- 
ions of section 3 of the act of April 19, 1884, to the eÇÉect that the 
right to serve process on the person who was last an agent for the In- 
surance company should continue as to ail contracts made in this 
state, notwithstanding the revocation of the, authority and the licens- 
es, and the failure, in 1894, to include this provision in section 631 
of the Kentucky Statutes has sufflcient signiflcance to add force to 
the view we hâve taken. 

It is contended on behalf of the plaintiffs that the remedy provided 
for at the time of the agreement was a part of the contract, and that 
it would impair the obligation of that contract to deny the right of 
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service claimed hère; but the case of Ogden v. Saunders, 12 Wheat. 
213, 6 L. Ed. 606, which is cited, not only does not establish that propo- 
sition, but is against it; and so, also, are the cases of Bank v. Franck- 
lyn, 120 V. S. 755, 7 Sup. Ct. 757, 30 L. Ed. 825, and Morley v. Rail- 
way Go., 146 U. S. 171, 13 Sup. Ct. 54, 36 L. Ed. 925. A cliange of 
parts of the remedy is not unconstitutional. 

We hâve attached but little weight to the contention that the de- 
fendant has an agent in Kentucky now, because we suppose it is only 
a case where a bank is authorized to receive a mère deposit for the 
défendant, to crédit it with the amounts paid by members hère, and 
to hand them the defendant's receipts therefor, in order to oblige 
members who would otherwise hâve to remit to New York. The au- 
thority being revoked, the défendant cannot legally do business in 
Kentucky, and does not. Becoming a mère depositor in a bank is not 
doing business in Kentucky, within the meaning of our insurance 
laws. But, even if otherwise, and especially after the revocation of 
October lOth, the query might arise whether the service must not 
hâve been upon the bank, as the only actual agent then in the state, 
even if unlawfully such. 

We hâve been unable to flnd any case which discusses the précise 
questions presented hère, except that of Priedman v. Insurance Oo. 
(C. C.) 101 Fed. 535, which did involve it, and in which my learned 
predecessor, Judge Barr, shortly before his retirement, in an opinion 
then delivered, reached a conclusion similar to the one we hâve indi- 
cated. His views seem to be sound and his reasoning just. We 
adopt both. 

The motions to quash should be sustained. The actions will be 
dismissed, without préjudice. 



In re VAN ALSTTNH. 

(District Court, N. D. New York. Aprll 16, 1900.) 

BANKRnPTCT— Intebtkntion of Trustes in Pending Suits— CoNCLUsrvKNMBS 

OF JUDGMBNT. 

Pending an action in a state court of compétent jurisdiction for the 
foreclosure of meclianics' liens on certain property, and tlie détermination 
of tlie priori tles of varions elaimants, one of tlie lienors was adjudged 
bankrupt. His trustée, when appointed, procured himself to be sutistituted 
for tlie bankrupt in the pending action, adopted the pleadings flled by the 
bankrupt, and took part in ail subséquent proceedings, ralsing no objec- 
tion to the jurisdiction of the court. The state court havlng rendered a 
jndgment determining that the bankrupt's lien was subordinate to those of 
other elaimants, and the property having been sold thereunder, Jield, that 
the trustée was bound by such Judgment, and the court of bankruptcy 
would not, at his instance, enjoin the state court's officer from distributing 
the proceeds of the sale in accordance wlth the judgment. 

In Bankruptcy. On motion for an injunction to restrain the 
référée, appointed by a state court in proceedings to fo reclose a me- 
chanic's lien, from paying over the money in his hands adjudged by 
the said court to be due to certain lienors. 

In the spring of 1898 the bankrupt made a contract with the Rochester Eîxhi- 
bition Company to erect the grand stands and other structures on the latter'a 
gTounds. The bankrupt purchased a large quantity of materialS from ttie 
100 F.— 59 



930 1G6 FÉbBliAL, REPORTER. 

Dispateh Lumber Company and othert, to be used In perforralng Ws contract. 
In Jtifle, 1898, the «xhibition company became embarrassed financially and a 
number of meçhanlcs; liens were filed agalnst its interest in the property. On 
the 2d of July, 1898, the lumber conjpany filed a lien agalnst the exhibition 
Company and the banknipt On tlie 18th of July, 1898, the lumber company 
flled a second notice of lien agalnst the same parties and one Marvin A. Oui- 
ver, -who had leased the land to the exhibition company; Oh the llth of July, 
1898, Teresa Rlceiçommenesd an action in the suprême court of the state of 
New York to foreclose her lien agatast the exhibition company, making Oulver 
and ajl other lienoirs parties. On the 12th bî November, 1808, Van Alstyne 
flled à pétition iti bankraptcy, was àuly adjtidicated a bankrupt, and, on the 
Î4th of November, 1898, George B. Braper was appdlnted trustée in bank- 
raptcy. On the lOth of Aprll, 1899, the Elee action was brought to trial. The 
trustée. was substituted* at ms own request, in the place of the bankrupt and 
adoptçd. as bis the answer prevlously flled by the bankrupt. Thereafter the 
trustée 'fook part in ail proceedings in the aètion. Judfement was flnally en- 
tered ètt the l'5th Of January, 1900,! and a référée was appointed to sell the 
interest of the exiliibltion company and dtstrlbute the pnciceeds of the sale 
amopg tfte parties to the action accoijding.to the priorlty of thelr liens. On 
the 23d ,of February, 1900, the prpperty was gold at auctlon,for $5,225. The 
tenth conclusion' oflaw found by the court yéas to the ieffect thàt the defend- 
aiit Draper, as trustée; was entitlèd to judgmeiît agalnst thé exhibition com- 
pany for $11,903, wlth Interest, costs and disbursemehts. ïhe twelfth donclu-; 
sion of law was.to the efEectittoat the Smith :%sh & fltKjp.Company was enti- 
tlèd; tp;jiidgment àgalpst the bankrupt Van,4-ls,t:yne for $634^ wlth interest, etc., 
and thatsald sùna sh'ould|be paid out of thé 'afliount due and o^lng said Vâii 
Alèty^iè 'frOm the exhibltioïi «ompany. The fburteenth conclusion 6î law was 
to tHè'Jeffect that the Dlspatx* Lumber Company acqiiired a lien upon the 
interest of Van Algitynei ,w;hiçh llicn should .be paid, out of, the amount due 
and owipg said Van Alstamej from the exhibition company." The flfteenth 
conclusion of law was tO tlié efféct that other' idéf endànts wete ehtitled to jiidg- 
mçDt agalnst Van Alstyne in the sum of .$6,668, with interest, etc., and that 
thls «uin Should be pàid out of thie amount due and owingi said Van Alstyne 
from the Rochester Exhibition Company. The seventeenth conplusion of law 
gave the Smith Sash & Door Company and the Itimber company separate 
judgments agalnst Van Alstyne for any deficlency that may remain due them 
on the sale. The. answer Interposed by Van Alstyne, which was afterwards 
adopted by the trustée in bankruptoy, admits thaf the défendants named in 
the complaint filed mechanics' liens upon the' premises as alleged therein. The 
answer demanded judgment, Inter alla, as follows: "Jhat i be; »,[Van Alstyne] 
be adjudged to bave a lien on said real property for the sum of $11,903.50 wlth 
interest thereon from June 30, 1898, both as iagalnst the Rochester Exhibition 
Company, lessée, and Marvin A. Oulver, the owner in fee thereof, and that the 
équitîés of ail the parties to thls' action and the Order of priority of said liens 
maybé àdjusted and determlnéd between the parties." The answer further 
demànded: "That the défendants' and thls plaintlfE's interest in said prem- 
ises be sold as prôvlded by làw and that from the proceeds of said sale thls 
défendait be paid the amount of hls lien aforesald aiid interest from June 
30, 1898; together wlth the expense of sale and costs of thls action." Prom 
the time of hls substitution in place of the tanltrapt, the trustée took an ac- 
tive part In the proceedings in the foreclosùre action. The contention that the 
State court dld not hâve full jurisdlction to détermine the questions involved 
in that action was never raised by the trustée vmtil this motion was made upon 
the 6th day of March, 1900. 

George B. Draper and Horace McGuire, Jr,, for trustée and others. 
Clarence E. Shuster, for lienors. 

COXE, District Judge (after stating the facts as above). The con- 
troversy in the Eice action was one of which the State court had 
ju'risdiction both as to the parties and the subject-matter. The trus- 
tée in bankraptcy voluntarily submitted himself to the jurisdiction 
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,of the court. The judgment détermines, in effect, that other liens 
were paramount to the lien of the banlirupt and that his trustée has 
no available interest in the fund in the state court. It is a mistake 
to assume that the state CoTirt attempted to administer the bank- 
rupt's estate. On the contmry that court was only called upon to 
deal with questions of priority araong the creditors of the Kochester 
Exhibition Company, Van Alstyne being onc. The court decided 
that there were other liens on the property of the exhibition Com- 
pany superior to his. Not only had the court jurisdiction to dé- 
termine this question, but the bankrupt, and subsequently the trus- 
tée, formaUy requested the court to décide it. The ârst prayer of 
the answer is "that the equities of ail the parties to this action and 
the order of priority of said liens may be adjusted and determined 
between the parties." Thé fund in the hands of the ofiflcer of the 
state court is not the property of the bankrupt, or the avails thereof ; 
it is not even property upon which either he or his trustée has a lien. 
It is, in short, a fund which a court, having a right to make the dé- 
cision, has decided belongs to some one else. It is by no means cer- 
tain that the bankruptcy court, even if it could take cognizance of the 
varions questions of priority arising among the creditors of the ex- 
hibition Company, would reach a conclusion différent from that 
reached by the state court. It is, however, unnecessary to consider 
this aspect of the controversy, for the reason that the trustée volun- 
tarily chose the state court as the tribunal to détermine his rights 
and he is now bound by its décision. Not until March of the prés- 
ent year has he disputed in any way the jurisdiction of the state 
court. On the other hand he has openly recognized its jurisdiction 
by participating in ail the proceedings until after the final judgment. 
The judgment of the state court is binding upon the parties to that 
action. 

The motion for an injunction is denied and the temporary restrain- 
ing order is vacated. 



In re DILLER. 

(District Court, N. D. California. April 6, 1900.) 

No. 3,025. 

Bankbuptct— Sbtting Apart Exemptions — Sale of Exempt Propekty. 

Where the state exemption law allows to a debtor "his mining daim 
actually worked by hlra, not exceeding $1,000 in value," and the bankrupt 
owns a mining claim conslstlng of three parcels of land of différent values, 
but worth in tbe aggregate more than $1,000, whleh he elaims as exempt, 
the trustée should set apart to him so much of the land as will not exceed 
the statutory allowance, if the partition can be made without injury to 
the rest; otherwlse, the whole must be sold, ail existing liens thereon 
paid eut of the proeeeds, and the bankrupt allowed to retain out of the 
balance a sum not exceeding $1,000. 

In Bankruptcy. On review of décision of référée in bankruptcy. 
HeUer & Powers, for petitioner. 
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DE HAYEH, District Judge. It appears from the certificate of 
the référée tïiat parcels 18, 19, and; 20 of the real estate described in 
the bankru^t'ç pétition constitute à m^ning claim; that such real 
estate was dnly iclaimed by the bankrupt as exempt under the laws 
of this stàte; that the trustée refused to allow such exemption, 
and this action of the trustée was aiïirmed by the référée. The 
grounds of the referee's décision are set forfh in his certilicate as 
follows: ; ,; 

"The three parcels above named çopstitute a minlng daim, and the only way 
I haye of deterjpiping the value of sàid mlning clalm Is by a référence to the 
Inventory and appraisement oi^ flle ' hereln, whlch appralses each parcel of 
sald clalm as follows: Parcel No. 18, $5,300, parcel No. 19, $400, and parcel 
No. 20, no rallie. ; tJnder the law above clted, said minlng clalm cannot be set 
apart as exempt,, for the reason that Its value, exceeds $1,000, and mider a 
most libéral . cpnstrjictlon of said section I do not think I would be justified, 
especially so In ti'e absence of évidence, in settlng apart as exempt a portion 
of sald mlnlhg clalm, when such act mlght render the wliole mine or claim 
valuelees. The refusai, therefore, of the trustée to set apart any portion of 
sald minlng claim as exempt is sustalped." 

Subdivision 5 of section 600 of the Code of Civil Procédure of this 
State provides that "the cabin or dwelling of a miner, * * * and 
also his mining claim actually worked by Mm, not èxceeding in value 
the Bum of bnë thousand dollars," sKall be exempt from exécution. 
If the property claimed as exempt in this proceeding can be parti- 
tioned in sùcbmanner as to give to the bankrupt so much thereof as 
shàll not exceed in value the sum of |1,000, without injury to the 
part remaining, this should be done. If, hôtvever, in the judgment of 
the appràisers or commissionèrs appointed for that purpose, the prop- 
erty cannot be divided, and a portion set offl to the bankrupt, without 
great préjudice to the intérest of the estate in bankrupt cy, then it 
should be sold, and out of the proçeeds ail existing liens thereon paid, 
and the bankrupt allowed to retàin out of any balance that may re- 
niain a sum not exceeding |1,000. Section 186, Loveland, Bankr. 
The order of the référée is reversed, and the trustée is directed to pro- 
ceed in accordance with the directions in this opinion, if it shall be 
made to appear that the property claimed by the bankrupt as exempt 
was actually worked by him as a mining claim. 



UNITED STATES v. MASSACHUSETTS GENERAL HOSPITAIi. 

(Circuit Court of Appeals, First Circuit. April 10, 1900.) 

No. 313. * 

CusTOMs DuTiEs— Classipication-^Scikntific Instruments. 

Paragraph 585 of the tarife act of 1894, which permits the free importa- 
tion of "philosophieal andsoientlfle apparatus, utensils, Instruments, and 
préparations" for certain uses, among others for the use of Institutions in- 
corporated or established for educational or scientifle purposes, is entitled 
to a libéral construction, the exemption having in yiew the highest inter- 
ests of the publie, and being one whlch has been made, in some terms, 
in every customs act. The addition in the later statutes of the vcord 
"sclentific" to the word "philosophieal," -which vyas used alone lu the 
earlier enactments, must also be held, imder gênerai rules of construction. 
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to havG broadened the exemption. Surgical instruments, designed and 
adapted for use in practical surgery, are seientific instruments, and with- 
in the exemption, wlien specially Imported in good faith by a gênerai 
hospital, maintained, among others, for educational purposes, for use in 
its dinics and training school for nurses. 
2. Same. 

It is immaterial that the act of incorporation of such hospital did not 
specifically recognize or provide for its educational features, but that the 
same were of subséquent growth. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

For opinion of circuit court, see 95 Fed. 973. 

Boyd B. Jones, U. S. Atty. (Albert H. Washburn, Asst. U. S. 
Atty., on the brief), for appellants. 

Thomas Hunt (Gaston, Snow & Saltonstall, on the brief), for ap- 
pellee. 

Before PUTNAM, Circuit Judge, and WEBB and ALDKICH, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. This appeal relates to the construction 
of so much of paragraph 585 of chapter 349 of the statutes of 1894 
(28 Stat. 543) as permits the free importation of "philosophical and 
seientific apparatus, ùtensils, instruments, and préparations" for 
certain uses therein pointed out, including for the use of institu- 
tions "incorporated or established'" for educational or seientific pur- 
poses. This importation consisted of instruments especially designed 
and adapted for use in surgery, and such as are ordinarily used by 
surgeons in the practice of their profession; but it was made exclu- 
sively for use at the hospital, as well for seientific investigation as 
for surgical opérations. Of course, the instruments were usable, 
and intended to be used, for surgical instruction to médical stu- 
dents. There is no suggestion that they are usable for any other 
purpose than those whicb we hâve stated. The main question is 
whether such instruments, conforming in other respects to the con- 
ditions of paragraph 585, may be classed under the word "seientific," 
found therein. Paragraph 585 was in issue in U. S. v. Presbvterian 
Hospital, 18 C. C. A. 338, 71 Fed. 866, 38 U. S. App. 201, before the 
circuit court of appeals for the Second circuit. 

Exemptions of the character shown in this paragraph hâve always 
been within the policy of our customs laws. The act of Angust 10, 
1790, c. 39, § 1 (1 Stat. 180), exempted "philosophical apparatus, spe- 
cially imported for any seminary of learning," and that exemption 
was renewed in practically the same terms until 1816. From that 
time until the act of March 3, 1857 (11 Stat. 192), the exemption was 
continued, with a graduai enlarging phraseology, always retaining 
the word "philosophical," but never inserting the word "seientific." 
Since 1857 exemptions for the same substantial purposes hâve been 
renewed in every statute, except for a time a moderate duty of 15 
per cent, ad valorem was imposed. The exemption first came into 
practically the form in which we now find it — that is to say, "philo- 
sophical and seientific apparatus, instruments, and préparations" — 
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taith« açtof X870, c, 255, § 22 (16 gtat 268). The at^tof 1894 différa 
frôm tbat^Only in adding the word f'iitensils." il ! 

Parallelî'ig''thi8 l&gislatipnj thëre hâve been othèr lines; though. 
for this case, itis iiot nécësèàf j tp go back of the Hevised Statutes. 
There a duty of 40 per cent, ad valorem was împbsed on "philo- 
sophicali apparatus and, instruments.^' Eev. St, (2d Ed.) § 2505, 
p. 487. This iS not fouad in tfaê act of 1894; bat it appqars in the 
act of 1883, c. 121 (22 Stat. 513). It was thiS provision of the act 
of 1883 wjh,icht was under, consideratipn in Eobertsoji v. Oelschlaeger, 
137 U. S. 43'6, il Sup. et. 148, 34 L. EÏ. 744. AnotHer Une of parallel 
législation is that relating to "professional bôoks, inlplëments, in- 
struflierfts, and tools of frade, occupation, or' eiriplôymént," found 
in paragraph 596 of the act of 18&4, noW niider' considération. No 
provision of this broad ,character was in the act of 1883, that being 
limitéd to professional îjboks. 22 Stât. 618. ■ 

As customs législation has a peculiarly practical purpose, and 
appeals diTectly to thiô commercial comtounity,; the irijles of con- 
struction which apply to its schedules of rates hâve never been of 
a refined character, and hâve corne down, mainly, to the foUowing 
propositicms: i ; 

First. The language of conjmerce, when used in such statutes, 
must presumably be cpustrued accprding to tHe commercial under- 
standing of ; the terms employed. When a terni is conflned in its 
meaning to a particularvtrade,,thepresumptipnis that the term is 
used in its trade signifilcation> Hedden v. Itichard, 149 TJ. S. 346, 
13 Sup. et. 891, 37 I^. E;d-i763; Dejoi^ge v. Magone, 159 U. S. 562, 
569, 16 Sup. et. 119, 40 ;L. Ed. 260; Chew Hing Lung v. Wise, 176 

U. S. 156, 161, 20 Sup, et, 320, Adv. S. U. S. 320, 44 I*. Éd. . It 

follows, of; course, with référence ; tp proyisiou,», relating to philo- 
sophical and scientiflc jjiatters, that the terra used oughf ordinarily 
to hâve such construction as, to cpîumend itself tp nieii particularly 
trained in thosô directipns. The lyord t'scie^tiflp," hoî^veyèr, covers 
80 many fleldâ, and has so many différent, phases, that it is imprac- 
ticable to apply this rulCi with satisfaction to the case iàt bar. 
■ , Second. Wherever, iu the custpmsjlaws, generic ternis aj?e found, 
amd also spécifie terms, the latter, within their range, control the 
former. Fink v* JJ. S., 170 U. S.. 584, 587, 18 Sup. Ct. 77,0, 42 L. Ed. 
1153; Chew Hing Lung, ;V, Wise, siipra. ÀRPfo'Jiig this rule tp the 
case at bar, it niuatibe apparent, that the merg' expression "philo- 
sophical andseientiflc," in one paragraph of the act, is generic, and 
the mère word "professional," iu aaother, is spécifie. But the diffl^ 
îC'Ulty hère is that each paragraph is lirai ted to a particular class of 
importers, so that, after ail, neitlier is wholly generic> and we are 
left with the necessity of determining whether Congress intended 
the case as within Magone y. Heller, 150 U. S.. 70, 14 Sup. Ct. Ig, 37 
L. Ed. 1001, or within Chew Hing Lung v. Wise, suprîi, Therefore 
this rule only leads us back to the fundamentfd question involved, 
without solving it. i 

Third. The third and the safest rule for the interprétation of cus- 
toms statutes doubtful , :in their application is that rejterated last 
in Chew Hing Lung v. Wise, 176 U. S-, at pages 166, 167, 20 Sup. 
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et., at page 324, Adv. S. U. S., at page 324, 44 L. Ed., àt page , 

as foUows: 

"If there had been an intention to Include it [meauing the article under con- 
sidération] In the dutlable list, especially after thèse repeated décisions of the 
treasury that it was entitled to free admission as tapioca, we cannot but 
believe that congress would bave expressed that intention with reasonajble 
cleamess." 

This suppléments the well-known fact that, when the practice of 
the department, whose duty it is to enforce the law relating to the 
conduct of the public business, has been uniform with référence to 
the considération of a statute found to be doubtful or obscure, great 
weight should be given to that construction. U. S. v. Healey, 160 
U. S. 136, 141, 16 Sup. et. 247, 40 L. Ed. 369. The principle ap- 
plies with spécial force to the re-enacting of a particular expression 
of a statute after a décision by the suprême court. This rule, how- 
ever, fails us hère. The only case which touches this topic, and 
which antedates the act of 1894, is Robertson v. Oelschlaeger, supra. 
This, as we hâve said, turned on the construction of a paragraph of 
the act of 1883, where the word "philosophical" appeared without 
the word "scientiflc," so that the court cannot he. said to hâve con- 
strued the précise phraseology at bar. 

Ail the deparlmental décisions prior to the act of 1894 relate to 
the paragraph in issue in Robertson v. Oelschlaeger, or were a part 
of the controversy now before us, except the ârst,- — that of August 
1, 1879, Synopsis of Décisions (4128), — where the importation was 
entered as "philosophical instruments." The turning point of that 
décision was that the importation was not expressly made for the 
uses covered by the paragraph in issue. The others are as follows : 
January 13, 1883, Synopsis of Décisions (C719); March 21, 1885, 
Synopsis of Décisions (6811); September 5, 1889, Synopsis of Déci- 
sions (9610); October 3, 1890, Synopsis of Décisions (10,334); Janu- 
ary 16, 1891, Synopsis of Décisions (10,603); December 30, 1893, 
Synopsis of Décisions (14,637). 

So far, therefore, as questions of classification are concerned, this 
rule leaves the case in the same unsatisfactory condition as the other 
spécial rules to which we hâve referred, and the resuit of the whole 
is well expressed in U. S. v. Presbvterian Hospital, at page 339, 
18 C. 0. A., page 867, 71 Fed., and iiage 208, 38 U. S. App., as fol- 
lows: "The term [that is, "scientiflc instruments"] is a very vague 
one, and there is nothing in the context or in the previous législa- 
tion of congress which assists in ascertainîng its précise signiâ- 
cance." We think, however, that the décisions to Avhich we hâve re- 
ferred afford sufflcleut acquiescence on one proposition now made 
by the United States to enable us to dispose of it favorably to the 
importer. The United States claim that, even if the Massachusetts 
(îeneral Hospital has any educational phase, this is not sufflcient 
unless there is some law of the coi-poration-s existence specifically 
recognizing it. This is too technical, because a statutory enact- 
ment of the character of the paragraph in issue hère has a generous 
purpose which cannot recognize such reflned distinctions. 

The educational phases of the Presbyterian Hospital seem to hâve 
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had theiP;originnn ail respects ip th^.psae way asthose çif the Massa- 
chusetts (Jenerai ïïospital. Ini èaich'câse tliey were a growth aiisiug 
f lom scieiitiflc. development, aud , f roui the modem necessities oï' 
securing trained nurses, and of giyîtig âedidàl students clinical in- 
struction. In neither instance, so îar as yve can discover, was there 
any express provision as called for by the United States in the case 
at bar. The Presbyterian Hospital flrst appears in the trcasury 
décisions in September S, 1889, SyuQpsis pf Décisions (9610), already 
referredto.i There the characterof: the institution was shown by 
a statement of a trustée as f oUows.: 

"It is malirtâlnea for the two distinct i OTrpose^ of éducation and t.lie caro 
of the siclc; iKJor, and, whlleit has no scljo<>J,,in the strict sensé of that terni, 
Its amphlthça-terls a constant resort af students," etc., .\ '..' 

In view of this statement, the treasury department held that the 
institution; waë entitled to the beneflt qf the predecessor of the para- 
graph hère in. issue. The next time tlie character of its organiza- 
tion came before the executive officers wag in connection with tho 
ruling of Deeembet- 30, 1897, Synopsis of Décisions (13,637, G. A. 
2395), to which we hâve already referred, and out of whicli the case 
in the circuit court of appeals for the .Hecond circuit arose. As 
the gênerai appraisers there ruled against the classification of the 
importation called for by the hospital» nothing will be found in ils 
décision inconsistent with 9610. In U. S. v. Presbyterian Hospital, 
supra, the court refers, at page 338, 18 C. C. A., page 866, 71 Fed., 
and page 20îj 38 tJ. S. App., in a gênerai way to the nature of the 
institution; but at page 339, 18 C. G. A., page 867, 71 Fed., and 
page 208, 3811. S. App., it speaks of the matter of classification as 
"the question" which it had to décide. Everything indicates that 
ruling 9610 conforms to the settled practice of the department, and 
the résuit is fortifled by the fact of the re-enactment, both in 1890 
and 1894, of the paragraph in exactly the same terms after the rul- 
ing of September 5, 1889. This practice so conforms to the meri- 
torious purpose of the exemption in issue that we reanîily accept it 
as conclusive. Under the présent customs laws, this question is no 
longer important. Act July 2i, 1897 (30 Stat. 300, par. 638). 

We hâve thus wfted the safest raies of construction applicable to 
questions of this character, with a resuit so unsatisfactory as to 
côriflrm the expression of the circuit court of appeals for the Sec- 
ond circuit; already cited, with référence fo the vague character of 
the expression "scientific instruments." Occasionally courts are 
f orced to resort to the question of "chjef use," but, so far as this 
is attempted to be availed of directly in classifying imported articles, 
it'is "a vague and uncertain term." Magone v. Wiederer, 159 U. S. 
555, 562, 16 Sup. Ct. 122, 40: L. Ed. 258.. The "chief use," however, 
Sdmetimes aSiiistS in determining the «lassiflcatiçii, because it some- 
times makes clear the truei nature of the importation^ It is on this 
aécount that we hâve referred to the fact that the.iiivoiced articles 
were ordinaarity and solely used in surgery, Thi^ détermines the iu 
trinsic nature lof the importation, ■ but it is only one stèp towards 
ascertaining whether it cornes within^the exemption. 

The Word '^scientiflc" ,came into this paragraph, as we hâve shown, 
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many yearé after its origin, and imdei' such circumstaiices that, 
so far from being controlled by the word "philosophical," wp are 
cleàr that it controls it, and adds to it. In a very carefully prepared 
letter from the treasury department of March 21, 1885, Synopsis of 
Décisions (6811), the following statement was made: 

"A committee appoiiited at the request of tliis department by the National 
Academy of Sciences reported. nnder date of Docember 2, 1884, that. in their 
opinion, it was impossible to draw any distinction between the terms 'philo- 
sophical' and 'scientiflc' as used, * * * and that the addition of the word 
'sfientiflc' to the word -philosophical' * * * does not appear to compre- 
hend any objects other thau those which may be included under the term 
'philosophical.' " 

This was readopted by the department in Synopsis of Décisions 
(10,334), to which we hâve already referred; but in this case the 
scientist inust yield to the law, because, congress having interpolated 
the word "scientiflc," the courts are bound to give some effect to it, 
and iuterpret it as adding something to what went before. Assist- 
ance will be found in that direction in the article on philosophy in 
the Encyclopœdia Britannica. The article says: "Philosophy claims 
to be the science of the whole." "The task of coordination in the 
broadest sensé is undertaken by philosophy." "Philosophy corrects 
in this way the abstractions which are inevitably made by the scien- 
tiflc specialists." Nothing can be more marked than this: 

"Evldently, therefore, the relation existing between philosophy and the 
sciences wIU be to some extent one of reciprocal influence. The sciences may 
be said to furnish philosophy with Its matter, but philosophical criticism reacts 
upon the matter thus furnished, and transforma It." 

While, therefore, from a certain point of view, the resuit which 
the department obtained from the National Academy of Sciences 
may be true, yet, clearly, it is not so far true as to necessitate in 
every aspect the refusai to apply the ruie of law which requires that 
the additional word "scientiflc" should be regarded as presumably 
enlarging the scope of the statute. lîut even this does not solve 
the diiflculty, because the question remains, how far is the scope 
enlarged? The antithesis between philosophy and science thus 
stated in the Encyclopedia Britannica was undoubtedly familiar to 
the committee who undertook to assist the department, and also to 
the department; and each probably assumed that the Encyclopedia, 
and ail similar discussions of this question from the higher point of 
view, regard both philosophy and science as apart from the practical 
professions like that of surgery. The circuit court of appeals for 
the Second circuit, which, under the pra(!tice in this circuit, we are 
bound to follow unless there is some strenuous reason to the con- 
trary, at page 339, 18 C. C. A., page 860, 71 Fed., and page 210, 38 
U. S. App., said that congress. by adding the word "scientiflc," "in- 
tended to enlarge the category of favored articles." This also is 
indeflnite; so that, after searching ont ail the spécial rules of con- 
struction, we are compelled to resort to the more gênerai rules. 
We must look at the gênerai purpose of the statute, and to the rule 
frequently stated, but not often applied, that in cases of doubt ^he 
doubt must be resolved in favor of the importer. In U. S. v. Weth- 
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ei-ell, 13 C. G. A. 264^ 65 Feji. 987, we examine Jtliislastrule of con- 
struction, and fouadiit to hâve a narrow application, only vmder cir- 
cumstances whece tlie ordinary raies fail. The case at bar is within 
that limitation,; AmpQg the uses of the word "science," it cannot 
be denied that practical surgery is ordinarily thus spoken of. In 
the Century Dictionary "medicine" is described as "a lucrative 
science," "a professional science." With "^medicine" are included 
"theology" and "law." Webster's Dictionary describes surgery as 
"a branch of médical science." So it puts no strain on the use of 
the Word "scientiflc" in the statute under considération, as there 
are no spécial circumstances to the contrary, to hold tliat it covers 
surgery. Balancing the reasons for and against this construction, 
it wôTud be friyolous to maintain that the entire mass of strlctly 
surgièàl articles used for the classes of institutions described in the 
paragràph in issue, whereTer they exist throughout the country, is 
of 80 large à volume that the free importation of the whole could 
be 80 far prejudicial to any ititerests that one could argue therefrom 
that congress intended to tax; any of it. Indeed, in construing légis- 
lation of'thifecliaracter, whièh' bas in View the highest interests of 
the public, ând has existed fridm the origin of our government, the 
f air rliles of interprétation mean liberality, and a broad application 
of words and expressions^ iadapted to work out the bénéficiai pur- 
pose intended. 

In reaching: our conclusi«>n we thinki we are sustained by botk 
Eobertstm V. Oelschlaeger^ 187 U. S. 436, 11 Sup. Ct. 148, 34 L. Ed. 
744, aûd tJ'. S. V. Près,bytëritin Hospital, 18 G. 0, A. -SHS, 71 Fed. 
866, 38 U. 8. App. 201,' altbough both cases seem to liave béen, to 
some extent, accepted as having the contrary effect; TJ. S. y. Pres- 
byterian iHospital is notfeo spécifie, andi the reportof the case is 
not so-^îlear, that we are bound by it wîtfr refereoce to the particu- 
lai" items of the importation beforè us.i Nevertheless, as we will 
see,iit gOQS a long way toWâirds supporting the conclusion which we 
hâve reaohed. Robertson ft*. Oelschlaeger, at pages 438, 439, 137 
U. S., page 148, 11 Sup.Gt.,! and pages 744, 745, 34 L. Ed., divides 
the entire; màss of impottfeà apparatus ; and instruments into two 
classëSjaùd it enforces tMs' by repeating it several times in différent 
focms. ! ifîieBe classes arej perhaps, as well described ïq the conclud- 
ingtipeiitencèat the footof page 438 and at the top of page 439, 137 
U. B., page 148^:11 Sup.iOt., and pages 744, 745, :34mI,. Ed., as any- 
where,^^one, "philosophical apparatus and instruments?'; the other, 
^Hmplements f or mechanical or professional use in theiarts." There- 
fore, when congress inttwduoed the word "scientiûo'Mt, necessarily 
drew from one of thèse classes. From which diditi.draw? Cer- 
taitily not from the philôsophical, and it must hâve drawn from the 
implements which the opinion describes as "for mechanical or profes- 
sional use in thé arts.'?i > [Therefore what cornes from this aids the 
appellee, rather than the appellants; and we will ftnd the case fur- 
ther uselul when we Compare its actual results with those of U. S. 
v. Presbyterian Hospitali 

The flrst difiiculty in apprehending the latter case cornes from 
the fact thàt it is reported Mth a simple order of reversai. An 
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inspection o£ tlie original record shows tliat tlie judgment of the 
court was to tlie efEect tliat tlie décision of tlie circuit court was 
reversed only in part, and that the case was remanded to that court 
for further proceedings in accordance with the opinion passed down 
in the cii'Cuit court of appeals. Another difftculty is that a portion 
of the opinion, at page 339, 18 C. C. A., page 867, 71 ]?ed., and page 
209, 38 U. S. App., seems to lead up to a différent conclusion from 
that which the court apparently reached. A careful scrutiny of 
what is there found leads, however, to the resuit that the court was 
only putting in their best form the propositions which the United 
States subraitted. The conclusion is that found in the sentence at 
page 340, 18 C. C. A., page 868, 71 Fed., and page 210, 38 U. S. App.„ 
as follows: 

"The évidence in the record indicates that, with the exception of the tubes, 
the mask, and the glass spools, the articles are iscientific instruments, within 
the.meaning of the statute, as we hâve Interpreted it." 

Ont of lists of items, covering nearly four pages of th-e case as re- 
ported, those rejected by the court as subject to duty included only 
three of the most unimportant character; while the great mass, 
consisting almost entirely of instruments and utensils adapted for, 
and use,d specially, and perhaps solely^ in practical surgery, was held 
exempt. The effect of the addition of the word "scientiflc" in the 
paragraph hère under considération to the word "philosophical" in 
the paragraph under considération in Kobertson v. Oelsclilaeger is 
at once apparent on a comparison of some of the items making up 
the importations in the two cases. In Eobertson v. Oelsclilaeger, 
the items are given on pages 439, 440, 137 U. S., pages 148, 149, 11 
Sup. et., and page 743, 34 L. Ed., and the disposition of them is 
found on page 440, 137 U. S., page 149, 11 Sup. Ct., and page 745, 
34 L. Ed., with some further explanation in the following pages. 
The aiBrmation in that case of the ruling of the court below, direct- 
ing a verdict for the collecter with référence to the opthalmascope, 
the oculist's outfit, and the clinical thermometers, is sufflcient to 
illustrate our proposition, because in U. S. v. Presbyterian Hospital 
36 dozen of clinical thermometers and "Zeiss' optical apparatus in 
separate box" were held by the circuit court, as well as by the cir- 
cuit court of appeals, to belong in the free list. I^oking at the items 
on page 338, 18 C. C. A., page 867, 71 Fed., and pages 204, 205, 38 U. 
S. App. (U. S. V. Presbyterian Hospital), such ordinary surgical im- 
plements and utensils as spatulas, irrigators, flasks, test glasses, 
glass basins, cylindrical jars, test tubes, and brass holders for carry- 
ing rubber tubes, ail of which we understand were held exempt, at 
once strike the eye. So far as U. S. v. Presbyterian Hospital is un- 
derstandable from the reports, it is against the appellant. In that 
case the invoice consisted mainly of utensils, which are less sug- 
gestive of the word "scientiflc" than the instruments of which the 
importation in the appeai now before us was principally made up. 
Perhaps we might hâve held that U. S. v. Presbyterian Hospital is 
so clearly against the appellant as to hâve justifled us in following 
it, without attempting any investigation of the statute on our own 
behalf. 

The decree of the circuit court is aiSrmed. 
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: STONB, Collector, v. HBINEM AN. 
(Cirquit Court, p. Maryland. ' April ô, 1900.) 

CUSTOMS DCTIES— OLABSIFICATION— MANUPACTUïtîIS OF WOOL. 

Tennis jacke^s of materlal eomposed. chiefly of eotton. wltU a small 
percentage qî wool, eotton being the materlal of chief value, are dutlable 
under paragraph 370 of tiie tariff act of i8&7, as "articles of woaring ap- 
parel • " * eorùposèd wholly or in part of wool," and not under para- 
graph 314, Wliict( oovers 'v^ea.ïing apparel of whlch, potion is the componeut 
; materlal o£ cMef value, "not otherwise proylded for." 

, In the matter of the application of the collector of customs at Balti- 
more, Md., for, a, reView of the décision of ihe board pî United States 
geiieral appraisers as to the rate of duty on certain tennis jackets im- 
ported by Frederick Heineman per steamship Vedamore, April 4, 

John 0. Eose, U. S. Atty., and Morris A. Soper, Asst. TJ. S. Atty,, 
for the collector. 

MOŒIRIS, District Judge. This was an importation of tennis jack- 
ets macte bf a niaterial eomposed chiefly of eotton, with a sinall per- 
centage t>f wool, èptton being the matepial of chief value. The ques- 
tion is, are they dutiable under paragraph 314 of the tariff act of July 
24', 1897, as "articles of wé4ringâpparéi * * * of which eotton 
* f * is the .component màteWàl bf chief value, * * * not 
otïier'v^ise providèd for by tïis act," at 50 per cent, ad valorem, or 
under pâtàgraph 370, as "articles of wearing apparel ♦ * • com- 
posed T^'holly or in part oi wool"? Paragraph 370 applies to ail wear- 
ing apparel eomposed wholly or in part of wool, for I think it is ob- 
vions that the words in that paraLgraph, "and not specially provided 
■for in;thîs act," refer only to felts not woven, while paragraph 314 
appliek oialy to wèaring apparel eomposed of eotton or other vegetable 
flber, or of which eotton or other vegetable flber is the coniponent 
part of chief value, not otherwise provided for by the act. The ap- 
plication of paragraph 314 is therefore restricted to such articles of 
wearing apparel containing eotton as are not otherwise provided for 
by the act, while paragrdph 370 is not restricted, and applies to al! 
wearing apparel containing wool. The importation in question was 
wearing apparel containing wool, and is unrestrictedly provided for 
under paragraph 370, and therefore, in my judgment, is not dutiable 
under paragraph 314, which excludes wearing apparel containing eot- 
ton, which is otherwise provided for. The différence between para- 
graphs 314 and 370, the ûrst being restricted in its application, and 
the second without restriction, takes the case, in my opinion, out of 
the ruling in Hartranft.v. Meyer, 135 U. S. 237, 10 Sup. Ot. 751, 37 
L. Éd. 841, and the intention and poliçy of the act of July 24, 1897, Is 
made apparent by the gênerai proviso to paragraph 391: "Provided, 
that ail manufactures of which wool is a component material shall be 
classifléd ànd assessed for duty as manufactures of wool." The court, 
in hëaring this appeal, Has not had the assistance of any argumeuL or 
brief on behalf of the iniporter, he not having appeared, but the con- 
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slderation I hâve heen able to gîve to the case leada to the conclusion 
that the décision of the board of United States gênerai appraisers 
sbould be reversed, and the importation classifled and assessed under 
paragraph 370, and it is so ordered. 



UNITED STATES v. GRBENB et aL 
(District Court, S. D. New York. Aprll 4, 1900.) 

L Ceiminal Law — Rbmoval op Défendant to Anotheb District— Proceduke. 
tJnder Rer. St. { 1014, which constitutes the only authority for the arrest 
and removal to another district for triai ot a person there chargea with an 
offense agalnst the United States, the proceedlng before a commlssioner 
for the commitment of a person so arrested Is the same as that prescrlbed 
by the laws of the state for proceedings before an examining magistrate; 
the only Issue before tie commlssioner belng as to whether there Is prob- 
able cause to bellere the défendant guUty of the offense charged. The 
évidence admissible upon that issue Is determined by the state practice. 
and as, under the statute of New York, the défendant is entltled to produce 
the testimony of witnesses, or any other compétent évidence In his behalf, 
the exclusion of such évidence by a commissioner In that «tate is un- 
warranted. 

8. Same — Indictment as Evidence. 

The fact that an Indictment has been found by a fédéral grand Jury 
against a défendant does not afifect the proceedings for the removal of such 
défendant to that district for trial from another district where he Is ar- 
rested; and, while such indictment Is admissible In évidence before a com- 
mlssioner in such proceedings upon the question of probable cause, It is 
not concluslve, but Is entltled to welght only as an affldavlt tending to 
establish the facts and circumstauces therein alleged. 

i. SaMB — SUFFICIBNCY OF EVIDENCE. 

In a proceedlng before a commlssioner for the commitment of persons 
Indicted In another district, the sole évidence of guilt introduced was a 
copy of the Indictment, which eharged a consplracy to defraud the United 
States, and, as the overt act committed in exécution of such consplracy, 
the presenting by défendants to a disbursing officer of the government of 
•fraudulent" claims, which were set out; but it eontalned no statement 
showing In what respect such claims were fraudulent, or any evidential 
fact or circumstance from which fraud could be found. Held, that such 
évidence was insuflicient to establish probable cause, or to warrant the 
commitment or the removal of the défendants. 

This was an application by the United States for an order for the 
removal of the défendants, Benjamin D. Greene, John F. Gaynor, 
William T. Gaynor, and Edward H. Gaynor, to another district, for 
trial on a criminal charge. 

Henry L. Burnett and Marion Erwin, U. S. Dist. Attys., and Ernest 
E. Baldwin, Asst. U. S. Atty. 
Abram J. Rose and L. Laflin Kellogg, for défendants. 

BROWN, District Judge. The above four défendants with Michael 
A. Connally and Oberlin N. Carter were indicted by the grand jury 
in the Eastern division of the Southern district of Georgia on De- 
cember 8, 1899, for conspiring to defraud the United States upon 
two contracts, one for improving the harbor at Savannah, and the 
other for work in Cumberland Sound. Upon an aflBdavit to this 
eflect by one of the assistants of the United States attorney re- 
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féï^n^;W'àt{|irl^copy'W wàrmïrf-kàs issued; 

by a Unifed 'Stages cpHimissionei- fol? this flistrict undër section 1014 
of thé t^nitéâ 'States Eevised ^tatiites, fbr the appréhension of the 
four défendants above named. Thé defèMant Gfeené résides at 
Stamford, Conn., John F. and W. T. G.aynor in Onondaga county, 
N. Y., and E. H. Gaynor at Boston, Mass. ïhe défendants on no- 
tice appeared before the cpiniHîiss|oner apd derpianded an examina- 
tion, and proçeedings thereon were frçni. time to time had before 
the commissioner, who upôn flnding probable cause that the offenses 
charged hàd, been committëd, ordered the committnent of the de- 
fendants for, triaï., , An orclier is now aatéd for thèir remotal to the 
Eastera district cf. Georgia, for trial. r . 

The stenographer's notes of the proceédings retumed by the com- 
missioner coDsîst bî about iiiOO pages, shbwing, howefèr, ho other 
eyidehce of the çonimissipïiVpf the pffeûsë than a certified copy of 
the indictment. Some évidence Tvas givea as to theidentity of the 
défendants asthe persons charged, and this was not sèriously con- 
tested. Asi^e froni this ahd thé arguments of counsèl, the whole rec- 
ord cônsïsfs of lîttle éxéept ruliiigs upon the évidence on behalf of 
the défendants sought to be introduced, and nunierou^ exbibits, aUj, 
of which, so faï as they pertained to theimerits, or tended to show 
the innocence of the arcôUsedj and the want of probable cause, were 
rejeçted; mostly uppn the .grpnndtbiat tïi& question of guilt or inno- 
cence should oniy be heàrd andidetenniiiëd upon a, trial under the 
indictment. : 

Upon this record the défendants objé<rt to any'Otder of removal, 
oja the groiuid, first, that the indictment is bad upon its face; sec- 
ond, ïhat it was not propériy pirôved, siricë neither was the original 
indictment ppoduced, non was the côpy, though certified by the 
deputy clerk, duly authenticated as an exemplilied copy ; third, that 
bj^ réason of its vaguenèssr'its lack of spécification of facts and pir- 
cumstances and its inconsisténcies and contradictions in différent 
parts, it is insufiacient évidence of, probable cause of guilt; fourth, 
that évidence was improperly rejected tending to show that the 
grand jury was illegally drawn and constituted, and the indictment, 
therefore, void; and flfth, that the défendants were virtually denied 
a hearing by the rejection of aU 6yi<î€iice tending tp show their inno- 
cence. 

i. As respects procédure, the présent case is identical with that of 
In re Dana (D. C.) 68 Fed. 886., in which this court, upon careful con- 
sidération, pointed out the course necessary to be pursued in cases 
of this character under section 1014 of the United States Revised 
Statutes, and under the la^ of this state thereby virtually adopted. 
The views there expressed seem to hâve been approved by Lacombe, 
J., in Price's Case (C. C.) 83 Fed. 830; Id. (D. 0.) 84 Fed. 636, af- 
flmèd in 32 C. Ç. A. 162, 89 Fed. 84, 8T^ where the course indicated 
in tlte î>ana Oas^ was foUowed by the examination of several wit- 
nesses to show probable canse, as well as the production of an ex- 
emplilied copy of the indictment. It was also ,api)roved .in the case 
of Inre Wqod (ï). C.) 95 Ifed. 288; and sp,£;g,|: as lam a.ware, it has 
nbl: been disapproved in any subséquent reportéd case. 
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In view of thèse décisions, which were repeatedly called to the 
commissioner's attention, I find it difiacult to understand the disre- 
gard of them in the rejection of the great mass of compétent évidence 
and exhibits oiîered in the défendants' behalf. In that décision it 
was pointed ont that the proceeding for commitment and removal 
under Section 1014, is an original proceeding, to be conducted ac- 
cording to the laws of the state in similar proceedings before com- 
mitting magistrates; that the object of the proceeding is to enable 
the commissioner to ascertain for himself whether from the proof 
of facts and circumstances produced before him, there is probable 
cause to belle ve the défendants guilty of the offense charged; that 
the mode of proceeding in such cases is precisely the same, whether 
there is an indictment or no indictment (see, also, Price v. McOarty, 
32 0. C. A. 162, 89 Fed. 84, per Wallace, C. J.); and that an indict- 
ment when offered by the prosecution is at best but évidence, in no 
way eonclusive, and in truth is but secondary évidence (which to a 
certain extent is admissible on such examinations); and that al- 
though the copy of an indictment may be treated as an alHdavlt. 
it is nevertheless to be judged by the same rules as other afddavits, 
and given weight only according to the nature and character of its 
averments, and the facts and circumstances which it sets forth, if 
any, in a manner sufficient to warrant the conclusion of probable 
cause to believe the accused guilty. 

By a singular inversion, however, the best reason for the admission 
of the défendants' proposed évidence, namely, its tendency to show- 
innocence of the charge and the lacli of probable cause, was in this 
instance made the reason for excluding it. A certifled copy of the 
indictment having been received by the commissioner against the 
défendants' objection, it was thereupon contended by the prosecu- 
tion and virtuaily ruled by the commissioner, that the évidence was 
closed as respects the question of guilt, and that no évidence dis- 
proving it could be allowed, since that would be "trjdng the issue" 
hère instead of in Georgia. Thus although the right to show want 
of probable cause was admitted in form, it ^-as in substance de- 
nied; since whatever would disprovo the alleged offense, was for that 
very reason excluded. 

Precisely opposite was the ruling of this court in the Dana Case, 
where it was shown, as I hâve said, that by section 1014 (the sole 
authority in the fédéral courts for commitment or removal in such 
cases) the proceeding before commissioners must be in conformity 
with the existing state procédure. Mr. Justice Curtis in U. S, v. 
Kundlett, 2 Curt. 41, Fed. Cas. No. 16,208, says: 

"My opinion Is that It was the intention of congress by thèse words to assim • 
ilate ail proceedings for holding accused persons to answer before a court of 
the United States, to proceedings had for similar purposes by the laws of the 
state where the proceedings should take place; * * * the prlsoner is not 
only to be arrested and imprisoned, but bailed agreeably to the usual mode 
of process in the state." 

See, also, U. S. v. Horton, 2 Dill. 94, Fed. Cas. îfo. 15,393. Mr. 
Justice Miller and other eminent Judges hâve confirmed this inter- 
prétation. See In re Dana (D. C.) 68 Fed. 893, S99, and cases aute. 
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16 statue, thérefore, Tvhere fhè accusëd bas no ngHt to exataine 
wiftesSés itl hîB dwn behalf béfore a committing îùagistrate, he can- 
nbt do so in '^fO'ceedings undèr section 1014; but in other states, 
as in Net^ Yofk,'-w]i€re this ï-iglit does exist and is in daily practice, 
it cannoi: be la^fully denied him. 

In New York, tïie right of the àccused to produce witnesses in Lis 
own behalf befùtè committing magistrates was conflrmed by ex- 
press statute more than 70 years ago, and more tiian 40 years be 
fore' the enaCtment of section 1014 of the United States Revised Stat- 
utes; and such is the uniform course of procédure. The New York 
Revised Statutes (1820) déclare (volume 2, p. *708) : 

"Sec. 17. After tlie examination of the prlsoner is completed, hls witnesses, 
if he hâve any, shall be sworn and examined, and he may hâve the assistance 
of counsel in such examination." 

This practice is ancient. Dalt. Just. (1742) c. 165; 1 Chit. Or. 
Law, 79. 

The existence of an indictment in another jurisdiction, has no bear- 
ing upon the appUcation of this statute to proceedings for commit- 
meut, or to the course of the examination when an examination is 
dcmanded piirsuant to the statute, nor upon the commissioner's duty 
to take whatever compétent évidence is offered by the défendant 
tending to show the want of probable cause; and for that purpose 
and to that estent, the proceeding is of necessity, like the proceed- 
ings before the state magistrates, a partial preliminary hearing on 
the merits. 

It is urged that under section 1014, the similitude to state pro 
ceedings may be preserved by treating a fédéral indictment from an- 
other district as a etate indictment, found in one county, is treated 
in another county wherein the défendant is arrésted. That analogy, 
however, could only be followed by the indorsement of a bench war- 
rant from the fédéral district where the indictment was had, \)j 
the judge of the district where the accused might be found. But 
that practice, if ever in use, has been long since abandoned. Be- 
sides the authorities opposed to it cited in tlie Dana Case (D. C.) 68 
Fed. 893, 894, it was again disapproved by Lacombe, J., in the late 
Case of Price (C. 0.) 83 ï'ed. 830, as oppressive and unauthorized. 
Section 1014, moreover, plainly contemplâtes the examination of wit- 
nesses, and piovides for a return of the "recognizances for their ap 
pea,ranté to testify in the case." In proceeding under that section, 
thèrefore, the cpmmissioner must receivé ail évidence touching prob- 
able cause of guilt, that â state comtnitting magistrate would be 
bound to take, without référence to any subséquent trial upon indict- 
ment. 

The objection that this Woùld be "trying the issue," i s prématuré.. 
There is uo "issue" us respects the indictment, until the défendants 
are committed, removed and arraigned, and plead.n©t guilty. The 
inquiry before the çprqmissioner is for the very purpose of ascertain- 
ing whcther there is sufflcient ground to commit and remove the 
accused and oblige him tp plead and stand trial; and to enable him 
under the state statute to arrest the proceedings in limiue, if he can. 
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by proTing that there is no probable cause for the accusation. That 
was the only "issue" before the commissioner on this hearing. 

In New York, the statute above cited has been foUowed in tlie 
Code of Oriminal Procédure by still further provisions designed to 
safeguard accused persons from arbitrary, mistaken or lualicious 
commitments. Sections 188-214. And in the absence of souie act 
of congress expressly dispensing with anj'^ otlier évidence than the 
indictment itself, as in extradition proceedings, it is impossible that 
in a proceeding under section 1014, which makes applicable the state 
laws, the rights of citizens expressly guarded by the state laws eau 
be set aside by a mère indictment in a distant jurisdiction ; so that 
without a Word in their own défense citizens could be thereupon 
transported for trial hundreds or even thousands of miles away from 
their homes, in contravention of the act of congress and the laws of 
the states, which it recognizes and adopts. Such a proceeding would 
be uot merely erroneous but illégal. 

The extradition cases cited on the argument, whether Interstate or 
international, are whoUy inapplicable. Both those proceedings are 
regulated by wholly différent statutes, or by treaty stipulations. In 
Interstate extradition the acts of congress as well as the state stat- 
utes, exclude altogether any inquiry into the guilt or innocence of 
the accused; the only conditions of the statutory obligation of the 
executive to return the accused being, flrst, that there is an indict- 
ment or information against him (of which an exemplifled copy is 
sufflcient évidence. N. Y. Cr. Code, §§ 827-829); and second, that 
the accused is a fugitive from justice (U. S. Kev. St. § 5278). In re 
Leary, 10 Ben. 197, Fed. Cas. No. 8,102. 

It is unnecessary to consider the questions arising on the exclusion 
of the évidence touching the alleged illegality in the drawing of the 
Ceorgia grand jury, or to discuss at much length either the suffi- 
ciency of the very complicated indictment as a pleading, or its force 
and weight as évidence. As explained in the Dana Case, those two 
questions are altogether distinct; and while I hâve some doubt, but 
do not need to pass, on the question of the suiïiciency of the indict- 
ment as a pleading, I hâve no doubt that, viewed as an athdavit, it 
is insuflficient in its statement of facts and circumstanees, to justify 
a removal when, as in this case, an examination has been demanded 
by the accused and its sufficiency challenged. Witnesses for the pros- 
ecution having at least some knowledge of the facts, were in at- 
tendance before the commissioner, but were not examined as to the 
offense, nor were they allowed to testify for the défendants on cross- 
examination, so that the facts and circumstanees on which the magis- 
trate should form his judgment hâve not in fact been made known. 
I add some observations on the indictment as a pleading and as évi- 
dence. 

2. The gist of the offense of conspiracy is in the illégal combina- 
tion and intent, and the statute of limitations begins to run from 
the time the conspiracy is formed. The crime may be complète 
though the intent was never accomplished. And though the statute 
offense requires an overt act "to be done by one or more of the par- 
ties to the conspiracy" or some act "to eflect its object/' yet this act, 
100 F.— 60 
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as in the conunon-law offense of conspiracy, is not regjarded as an 
essential part of the offense itself, the statutory provision being con- 
strued as requiring suçh an act to be proved as a condition of convic- 
tion, in order to give to the défendants a locus penitentise. U. S. 
V. Britton, 108 U. S. 199, 2 Sup. Ct. 531, 27 L. Ed. 698. It is held 
to be suffiçient, therefore, if the overt act is 

"So described as to apprise the défendant what act la Intended to be given 
In évidence as tending to stiow tliat the unlawful agreement, was put in opéra- 
tion." 

U. S. v. Don^u, 11 Blatchf. 168, Fed. Cas. No. 14,983; U. S. v. 
Boyden, 1 Lowell, 266, Fed. Cas. No. 14,632; U. S. v. Sanche (C. C.) 
7 Fed. 715; U. S. v. Benson, 17 C. 0. A. 293, 70 Fed. 591. 

In the flrst and principal connt, the indictment states in efifect 
two conspiracies to defraud the XJnited States: the flrst, not directly 
charged as a conspiracy, but called a "fraudulent scheme" and set 
forth by way of inducement, is alleged to hâve been formed on or 
about January 1, 1891, and to hâve been thereafter "in continuons 
procèss of exécution until October 1, 1897." As an original con- 
spiracy this was evidently ojitlawed before the indictment was found 
in Deçember, 1899. The second conspiracy and the one relied on, 
is an allégea conspiracy formel on January 1, 1897, to defraud the 
United States by applying the previous "fraudulent scheme," to the 
exécution of two contracts previously obtained, it is alleged, by 
means of said fraudulent scheti^e on October 6,; 1896; and coimts 
2, 3, 4 and 5 state certain alleg^ overt acts done to carry this new 
conspiracy into effect. Thèse .avements of overt acts, however, 
cannot be resorted to in order to aid any . deif ectiye averments as to 
the conspiraqy itself, or as tO: ]the means by ^hich it was to be ac- 
coniplishe4, which in this case jiwere necessary to be set forth. 
. iVs jthe original frajjjduleijLt scheme or conspiraqy is alleged to hâve 
beçn lii continuous process ,of ,^i!ç;ecution from January, 1891, to Oc- 
tober, 1897, and, therefore inpïpded the two contracts of October 6, 
l896 (the only subjects in the ifldictiaent), it is évident that the aver- 
ment of a new conspiracy on January 1, 1897, to apply the old con- 
spiracy to the exçcutipn of the, ] contracts obtained by means of the 
former, one (at a tinie exçlu^ed,, ïby the statute Of limitations) and 
alrea^y in course of, exécution, is only à pleadeç's device to avoid 
the effect of the statute of limitations as againgt thg. original fraudu- 
lent scfaeme. But as each ne^v overt act in furthierance of the com- 
mon purpose, becpmçs in l^w a, ;new conspiracy, the time of the con- 
spiracy ,may bç laid within tl^eperiod of the st^|;ute of limitations, 
if the overt act was within th^at period; -the prior combination, if 
estsLblished, apd the jater pyert act being évidence from which a 
jury may infep the new conspiracy. People v. Mather> 4 Wend. 229, 
261; Corn. V. Bàrtilson, 85 iÉ»a. et. 482, 489. 

I haye considérable doubt, however, whether the averment of the 
means by which thç conspiracy of January 1>, 1897, was to be ef- 
fected, are indicated wjth fijuch ; definiteness, dgarness and certainty 
as seems to be requi^red. ; Bes À Enc. PI. & Prac. 722. In Com. v. 
Hunt, 4 Metc. (Mass.) llï, in which this subjéct is fully discussed, 
Shaw, C. J., says (page 125); , 
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"Conspiraey Is an offense which especially demands the application of that 
wlse and hiimane rule of the common law, that an ihdlctment shall state, 
with as much certainty as the nature of the case will admit, the facts whlch 
constitute the crime intended to be chargea. This is requlred, to enable the 
défendant to meet the charge and prépare for his défense, and, in case of ac- 
quittai or conviction, to show hy the record the Identity of the charge, so that 
he may not be indicted a second time for the same offense. * » * This 
fundamental rule is confirmed by the déclaration of rights, which déclares that 
no subject shall be held to answer for any crime or offense, until the same is 
f ully and plainly, substantially and formally described to him. • * * if 
the criminality of the offense, which is intended to be chargea, eonsists in the 
agreement to compass or promote some purpose, not of Itself criminal or un- 
lawful, by the use o£ fraud, force, falsehood, or other criminal or unlawful 
means, such intended use of fraud, force, falsehood, or other criminal or un- 
lawful means, must be set out in the Indictment." 

In the prior case of Lambert v. People, 9 Oow. 578, it was also 
held upon elaborate considération by Marcy, J., that 

"Where in an Indictment for conspiraey the object of the conspiraey is not a 
légal crime, the means Intended to be used must be particularly set forth and 
show that those means are criminal." 

This doctrine has been repeatedly enforced in the décisions of the 
suprême court. U. S. v. Cruikshank, 92 U. S. 542, 558, 23 L. Ed. 
588; U. 8. v. Britton, 108 U. S. 199, 2 Sup. Ct. 531, 27 L. Ed. 698; 
U. S. V. Carll, 105 U. S. 611, 26 L. Ed. 1135; U. S. v. Hess, 124 U. 
S. 483, 8 Sup. et. 571, 31 L. Ed. 516; Pettibone v. U. S., 148 U. S. 
197, 13 Sup. Ct. 542, 37 L. Ed. 419; Blitz v. U. S., 153 U. S. 308, 315, 
14 Sup. a. 835, 38 L. Ed. 725; State v. Parker, 43 N. H. 83. 

New the only means stated by which the alleged conspiraey of 
January 1, 1897, was to be carried out, is by "applying" the prior 
"frauduient scheme to the exécution and completion of work under 
the contracts of October 8, 1896, and in obtaining the money for 
frauduient accounts which should be rendered thereunder." But of 
the 15 or 20 derices which it is alleged that scheme "contemplated," 
three-fourths relate to the ternis, spécifications and letting out of 
the contracts themselves; so that most of that "scheme" could not 
possibly be "applied" to a conspiraey formed on January 1, 1897, sev- 
eral months after the contracts were let out. Of the remaining 
means or devices what ones are meant to be charged, is left wholly 
undefined. This is ail the more vague and uncertain, since even the 
original frauduient scheme itself is only alleged to hâve contemplated 
that the conspirators "would use some one, or more or ail of said 
means and devices, and such additional devices as might become nec- 
essary." This is certainly very vague and uncertain as to the means 
to be used. 

The overt act charged in the second count is irrelevant, since it 
does not appear to be in any way connected with the conspiraey al- 
leged, nor within any one of the means or devices set forth in the 
conspiraey count. The overt acts charged in counts 3, 4 and 5 are 
the presentment of alleged "frauduient claims" to Capt. Carter of 
the corps of engineers, without any statement how or wherein they 
were frauduient. The items of the claims are given, dated July 1, 
1897, apparently Verbatim, for work and material furnished under 
the contracts of October 8, 1896. It would be naturally inferred 
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that the charge inteiKjed waa that thèse bills were ia some way 
false and not according to the contract; that is, that the work done 
and aie materials supplied were less than was claimed; or that they 
were oï inferior quality, or in some way différent from the contract, 
or that the price was incorrect.: But there is no Such averment as 
respects any of the bills, referred to in any of the counts; nor is it 
stated that any one ofthemis false; while from other passages in 
the indictînent, as well aa froti the observations of counsel in the 
stenographeifs report of the proceedings, it would seem that the sup- 
posed fraudnient character of the bills was not fpunded upon any- 
thing incorrect in them or in the work, but upon the alleged fraudu- 
lent deTices contemplated îh thç préparation and letting of the con- 
tracts themselves, no single dné of which devices is however def- 
initely alleged tO hâve been really employed. Such averments not 
only do not reasonably apprise the défendants of the nature of the 
charges, they must meet, bp.t are calculated to mislead them. This 
applies to ail the counts «xcept the second. 

The conspiracy charged in the sixth count relates wholly to future 
contracts to be let thereafter, i. e. af ter January 1, 1897 ; while the 
overt acts stated in cQunts 7 and 8 relate wholly to the prior con- 
tracts pf; Detober 8, i8&6. On this additional ground, counts 6, 7 
and 8 would seem to be necessarily bad. 

Counts 9 and 10 all^e conspiracies on July 1, 1897, as respects 
the same contracts and bills referred to under the conspiracy of Janu- 
ary 1, 1897, in counts 1 to 3. As the presentment of false or fraudu- 
lent bills for payment to a government offlcer is itself a criminal of- 
fense (section 5238, Eev. St.) I should regard thèse counts as good, 
had the nature of the f raud been suiHciently indicated. 

3. Withoùt. passing deflnitelj j upon thèse objections to the indict- 
ment as a pleading, they are much more important when the indict- 
nient is offered as évidence of the f acts and circumstances upon which 
a magistràte, after examinatipn demanded, is called upon to flnd 
probable cause of guilt. Mère clefects in pleading might be disre- 
garded, if; a crime was othei*wise sufflciently shown to hâve been 
committed; since commitmeht, ànd removal may in proper cases be 
made without any prior indictment. Price v. McCarty, 32 C. C. A. 
162, 89 Fed. 84. But when there is no évidence of, guilt except such 
as a copy of the indictment itself, considered as an affldavit, affords, 
there is nothing to cure its defects, or its f allure to give a con- 
sistent, clear and satisfaçtpr^ iStâtement of the evidential facts on 
which the conclusion of probable guilt may be based. 

The mère fact that an indictment had been found in another 
jurisdiction without producing it, is no évidence of probable cause 
before a committing magistràte; and a mère aflQdavit of that fact 
only will not Justify even the issuing of the warrant of arrest. In 
re Soloman, 1 A!bb. Prac. (N. S.) 347 ; In re Lelahd, 7 Abb. Prac. (N. 
S.) 64. It is only the facts and .circumstances stated in the indict- 
ment, if any such are properly , stated, that are of any value as évi- 
dence, and thesè. statements are to be j'udged and weighed according 
to what they may be worth. 
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The présent indictment even more than that in the Dana Case, 
shows that it was drawn and designed as a pleading only, and not 
as a statement of the faets from which a judicial ânding of prob- 
able guilt might reasonably be drawn. (1) Its statement of two sep- 
arate conspiracies with référence to the same two contracts of Octo- 
ber 8, 1896,- viz., one on January 1, 1897, and another on July 1, 
1897, and both upon the same overt acts, since it appears that ail 
of the seven-months bills were presented for allowance together, 
and at the same time, on July 1, 1896, — is most imiirobable as a fact, 
though allowable as a pleading, both being evidently adopted, as I 
hâve said, to avoid the statute of limitations which would be ap- 
plicable to a charge of conspiracy based upon either the original 
scheme or the contracts of 1896. (2) The inconsistency in the flrst 
count and its conséquent vagueness, are manifest in alleging that 
on January 1, 1897, there was a conspiracy to apply the prior "fraud- 
ulent scheme" as a whole to past contracts; when most of the par- 
ticulars of that alleged scheme could not possibly be thereafter ap- 
plied to them ; and of the rest there is no definite statement of what 
devices were to be applied, or that any one was in fact applied. (3) 
The mère statement of the presentment of "fraudulent claims," with- 
out any indication how or wherein they were fraudulent, which is 
the basis of ail the counts except the second, is not a proper or suffl- 
cient statement of any faets or circumstances on M'hich a judicial 
judgment of probable cause of guilt can be based; it would not be 
suflScient for an arrest even in a petty civil case. (4) There is no 
allégation anywhere in the indictment that the work and materials 
supplied and the bills presented, were not strictly according to con- 
tra et, that the priées claimed or allowed were exorbitant, that im- 
proper work was passed, or improper substitutions made; nor are 
any faets stated showiug aetual fraud, or that the government has 
been defrauded of a dollar. Even if no fuUer statement on thèse 
points is essential as a matter of pleading, it is indispensable as 
évidence of probable cause of guilt, that some such aetual fraud in 
the overt acts should be shown on the hearing, as would be required 
on the trial, in order to prove that those acts were in truth in pur- 
suanee of the alleged conspiracy, and were not done in an honest ful- 
fillment of the contracts referred to, as the défendants had a right 
to do within the locus penitentia? which the statute allows. In most 
cases, however, the fraudulent or criminal charaeter of the overt acts 
is the chief if not the onlv évidence of the unlawful conspiraev. Com. 
V. Eartilson, 85 Pa. St. 482; 2 Whart. Cr. Law, 246. 

The indictment being the only évidence of guilt that is presented, 
some faets showing fraud in the overt acts are as necessary to ap- 
peav in the indictment, as they would be necessary to be proved at 
the trial. In this indictment there are charges of fraud and of 
"fraudulent claims"; but not a fact or circumstance is stated from 
which a magistrate or judge could rightfuUy flnd aetual fraud, or 
probable cause for forming such a judgment. The indictment in 
other words is purely a charge, a pleading, for the purpose of putting 
the défendants on trial, without any evidential faets from which any 
fraud or conspiracy can be judieially inferred. (5) The failure of 
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1he prolsecùtion to examine the gôifërpraent witnesses pfesètit, Capt. 
Gillette amon^ others, in réfère ûçe'të'thë offense itselî, add the per- 
sistent objection to any. cross-extoti^àtibn of thèse sa;nië witnesses 
and to the défendants' examindtioli èjf others haviiig knowledge of 
1he facts, resulting in the exclusion 6f ail téstimony as to the prob- 
able guilt of the accused, which is tâe principal object of such exam- 
inations, together with ,the circiinistancés above , stàtèd, show that 
the withholdiùg of ail evidential |acts tjoth in the iii'dictmént and 
before the comn]iissioner, was designed, ih conséquence bt a misap- 
prehension of the proper course, of procédure under ééction 1014 in 
connection with the sfatutes of thfe state and the ordinary practice 
Ihereunder. ' 

I know nothing of the probable gtiîlt or innocence of the accused, 
except from the record before me, Cbrisiderable évidence which was 
offered and under the law should hàvé bèen reiieived, indicates inno- 
cence, so far as it goes. Opposed tô this is the Georigia indictment 
alone, which on examination ppoVès t<> be a bare pleading, barren 
of any such statement of facts. and circimistances as to warrant any 
judicial flnding of probable fraud. Of the eight otèrt acts alleged, 
two of the principal ones, viz. the issùing of two çhécks for the 
whole work referred to under both 'c^iitracts of October 8, 1896, 
wejpe done in New York,' where the ôtfénse, if any, was, therefore, 
eqùally triable. 4 Enc, PI. & Prac. 70S) ï'eople v. Màther, 4 Wend. 
229; Cqm. V. Bartilsoh,, supra. Thé aiïcuséd, eyèh if guilty, though 
tri0J6l^ in Georgia also, cah only be rempvéd to that jurisdiction by 
proçeeâings regularljy cpnducted accprding to law. Tp order their 
remoyal otherwise, wduld be an illégal act and scarcély distinguish- 
able from virtùal abduction under 3ie forms of law. 

t'o^ the aboTe reasons, the application should bedenied and the 
défendants discharged (iinless the prosecution elect to giye further 
évidence without any new indictment) without préjudice tq such other 
proceedings as may be advised. 



In re PERKINS, Deputy D. S. Marshal. 

(District Court, B. D. North Oarolina. April 2, 1900.) 

1. CONTEMPT— Power to Punise— Construction of Statdtb. 

Rev. St. § 725, giving "said courts" power to punish, by fine or imprison- 
meut, contempts of tljeir auttiority, refers to tlie courts established under 
the precedlng section of the act, viz, the circuit and district courts. 
3. Same— Answbr of Défendant. 

A party charg0d with contempt, except where It is wlUful, may purge 

himself hy a disclaimer of disrespect or contempt of the court or its pro- 

cess; but whether a party answering such charge is guilty of a wUlful 

contempt, or bas properly purged himself thereof, Is a question for the 

' cottrt. 

8. Samb — United States Commissioners. 

While a Unlte^ States commissloner is a part of the court appolnting 
him, and will be protected in the exercise of hls powers as such offlcer, he 
bas not the power to punish for conte^mpt, and disobedlence to bis author- 
ity should be reported to the court appolnting him. 
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SaME— MiSCONDUCT OP DePUTT MAtlSHAL— SuFFICIENCT OP AnSWER. 

In a response to a card from a United States commlfssioner, complaining 
of the failure to serve a warrant, a deputy marshal wrote the commissioner: 
"Your pert card to hand. I will hâve to tell my self-adopted boss, 'Study 
your officiai duties, and let your warrants corne through the proper chan- 
nel.' Are you aware that there are other commissioners in my district, 
and that deputy marshals are under the TJnlted States marshal's orders, 
and not under Mr. D.'s?" tJpon a rule to show cause why he should net 
be punished for contempt, the deputy marshal appeared, and answered 
that his failure to serve the warrant was because it had not been docketed 
in the marshal's office, as required by the régulations of the department of 
justice, his instructions not to exécute criminal warrants until so docketed, 
and his absence from home on officiai business, under the instructions of 
the marshal of the district; that the card was written while smartlng 
under the threat of the commissioner to report, him for nonperfonnance of 
duty; that he regretted writing the same, and withdrew any reflection 
or intention of being disrespectful or disobedient to the court or its orders. 
Eeldi that the answer was sufficient to purge the ofHcer of contempt 



PURÏŒLL, District Judge. T. W. Dewey, a United States com- 
missioner, issued a criminal warrant, offense not set out in rec- 
ord, and maiied tlie same to the deputy marshal at Greenville, N. 
G. Kespondent was absent from his place of résidence in another 
part of the district on officiai duty. The warrant not being executed, 
the commissioner addressed a postal card to the deputy marahal, 
concerning the wording of which there is some dispute, to which 
the deputy marshal replied: "Your pert card to hand. I will hâve 
to tell my self-adopted boss, 'Study your officiai duties, and let your 
warrants corne through the proper channel.' Are you aware there 
are other commissioners in my district, and that deputy marshals 
are under the United States marshal's orders, and not under Mr. 
Dewey's?" The commissioner issued a rule on respondent, setting 
forth the above reply, and requiring the deputy to show cause why 
he should not be attached and punished for contempt, or otherwise 
dealt with according to law. On the day set for hearing, the deputy 
marshal appeared with coimsel and filed his answer. In the answer 
the failure to exécute the warrant is explained because it had not 
been docketed in the marshal's office at Raleigh, as required by 
the régulations of the department of justice; his instructions not 
to exécute criminal warrants until so docketed; his attendance as 
a witness under subpœna at the district court, and executing an 
order of said court in taking into possession property at Washington, 
N. C, in a bankruptcy proceeding, under an order of the district 
court; and instructions of his chief, the marshal of the district. 
The explanation of the failure to exécute the warrant seems to hâve 
been full and satisfactory, but the commissioner held the defendant's 
answer insufficient to purge him of the contempt as "misbehavior 
of an officer of the court in his officiai transactions," and adjudged 
him guilty on the correspondence set forth, exclusively, as showing 
disrespect and contempt of the Commissioner's court. In the an- 
swer respondent, admitting the writing of the card set forth, says 
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he, "offers as an excuse for jwriting the same that Ittê'saîa commis- 
sioner wrote him a postal., cârd threatening to repart ^îiim for non- 
performance of duty if he did not explain his failureto exécute the 
warrant, and the card was wWtten while smarting Tinder the threat"; 
that "he regrets writiûg the kame, and withdraws any reflection or 
intention of being disrespectful or dispbedient to the court or its 
orders"; that "he has great respect for the court, and it is alvvays 
his pleasure to uphold its 'dignity." He then explains his faihu-e 
to answer the second letfér of the commissioûer, which is immate- 
rial. The commissioner holds ihe answer "neither sufficient, sincère, 
nor bona flde, and the facts therein contained as a justification and 
excuse were oflered under eompulsion, and not voluntary or sincère." 
He.therefore adjudges respondent guilty of contempt, and imposes 
a fine of |50 or 15 days in jàil. From this judgment respondent ap 
pealed. 

This is a novel proceeding, and might be disposed of smnmarily, 
but an investigation of questions involved may be of beneflt in many 
ways. The law relating to contempts in the courts of the United 
States is often lost sight of, if understood, and confused with the 
law in other jurisdictions, differing in many essential particulars, 
i'estricted by législation and diverse décisions. The law of contempt 
in the fédéral courts is section 725, Kev. St., and the many décisions, 
generally uniform, constrUing its provisions. The section is as fol- 
lows: 

"The sald courts shall hâve power to Impose and administer ail necessary 
oaths, and to punish, by fine or Imprisonment, at the discrétion of the court, 
contempts of their authority: provided, that such power to punish contempts 
shail not be construed to extend to any cases except the mishehavlor of any 
person in their présence, or so near thereto as to obstruct the administration 
of justice, the mlsbehavior of any of the officers of sald courts In their officiai 
transactions, and the disobedlence or résistance by any such offlcer, or by any 
party, juror, witness, or other person, to any lawful wrlt, process, order, rule, 
deeree, or command of the said courts." 

This section is section 17, c. 20, Act Sept. 24, 1789 (the "Judiciary 
Act"), as amended by Act March 2, 1831. From an examination of 
the flrst-mentioned act, it will be readily seen the words "the said 
courts" in the statute mean the courts established under the pre- 
ceding sections of the act, i. e. the suprême court, the circuit courts, 
and the district courts. The amendatory act, above quoted, has been 
construed as limiting the power of the circuit courts and the dis- 
trict courts to three classes of cases, where there has been misbe- 
havior in the présence of the court orso near thereto as to obstruct 
the administration of justice, where there has been misbehavior . of - 
any oflficer in his ofBcial transactions, and where there has been 
disobedience to any order, process, or command of the court. Ex 
parte Eobinson, 19 Wall. 512, 22 L. Ed. 208. Mr. Justice Field 
in this opinion says: | 

"The power to punish for contempt Is inhérent in ail courts. Its existence, 
is essential to the préservation of order in judicial proceedings, and to the en-J 
forcement of the judgments, orders, and wrlts of the courts, and consequently 
to the due administration of justice. The moment the courts of the United\ 
States were called into existence and vested with jurisdictlon over any Sub- > 
ject they became possessed of this power." 



IN EE PEEKINS. 



953 



This section (section 725, Rev. St.) is held to apply to the circuit 
and district courts, and doubt expressed as to its application to 
tlie suprême court; and a contempt of court is a crime against tlie 
United States, which, if willful, mav be prosecuted by indictment. 
U. S. Y. Jacobi, 4 Am. Law T. Rep. 148, Fed. Cas. No. 15,460. A 
trial by jurv is not a right, but contempts may be punished sum- 
marilv. In^e Savin, 131 U. S. 267, 9 Sup. Ct. 699, 33 L. Ed. 150; 
Eilenbeclver v. District Court, 134 U. S. 31, 10 Sup. Ct. 424, 33 L. 
Ed. 802. ïhe décisions on the subject as to what is a contempt 
of court are numerous and interesting, not always, but generally, 
uniform- The exercise of the power has a twofold purpose: To 
punish the guilty party for his disrespect to the court or its order, 
and to compel his performance of some act or duty required of him 
by the court which he refuses to perfoi-m. In re Chiles, 22 Wall. 
168, 22 L. Ed. 819. But a party charged with contempt, except 
where it is willful, hence indictable under the statute, may purge 
himself by a disclaimer of disrespect or contempt of the court or 
its process. The question of whether a party answering a charge 
of contempt, wheth(!r by rule or otherwise, was guilty of a willful 
contempt, or has properly purged himself thereof, is a question for 
the court, in the exercise of a sound judicial discrétion. In re Savin, 
supra. 

Can a United States Commissioner punish for contempt? Per 
se, he cannot. The otïice of United States commissioner, as now 
constituted, was created by section 19, Act Cong. approved May 
28, 1896 (29 Stat. 184, c. 252). Sucli commissioners, appointed by 
the district courts, "hâve the same powers and perform the same 
duties as are now imposed upon commissioners of the circuit courts." 
The term of office of commissioner of the circuit courts expired on 
the 30th day of June, 1897. No powers are expressly conferred by 
the act, except authority to administer oaths, and the commission- 
ers are required to keep complète records of ail proceedings before 
them in criminal cases. Their powers, therefore, must be found in 
the laws concerning commissioners of the circuit courts prior to 
the passage of this act. The powers and duties of the commission- 
ers of the circuit court to which the présent United States commis- 
sioners succeed are thus defined by Justice Field in U. S. v. Schu- 
mann, Fed. Cas. No. 16,235: 

"ïhe office of commissioner was created liy tlie act of Febmary 20, 1812, 
and his duties were at first limited to taliing aclînowledgments of bail and 
afiidavits. By several subséquent acts, his powers hâve been greatly en- 
larged. Among otlier tliings, he is invested with ail the authority to arrest, 
imprison, or bail offenders against the laws of the United States which any 
justice of the peace or other magistrate of any of the United States can exer- 
cise under the thlrty-third section of the judiciary act of 1789. 1 Stat. 91. 
* * * He is thus made a magistrate of the govemment, exercising func- 
tions of the highest importance to the adniinistration of justice. He is an 
examining and committing magistrate, bound to hear ail complaints of the 
commission of any public offense against the laws of the United States in his 
district, to cause the offehder to be arrested, to examine into the matters 
charged, to summon witnesses for the government and for the accused, and 
to commit for trial or to discharge from arrest, according as the évidence 
tends or fails to support the accusation. For the faithful discbarge of his 
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duty in thèse particulars, he alone is aceoimtable. He has no dlvlded re- 
sponsibility with any other offlcer of tbe government, noris be subject to 
any other's contro'l. The district attoruey may appear before the commis- 
sioner, and attend to the présentation of the évidence, but in tbat position he 
Is only counsel of the govermnent. He cannot direct Whàt flnding the mag- 
Istrate shall malîe or Tvhat' course he shall pursue." 

The powers oî the çommissioners are stricti jtiris, and there is 
no act of congress whiçh confers on either çommissioners of the cir- 
cuit court or United States commifeSioners the power to punish for 
contempt. They are nôt and do not hold United States courts. A 
commissioner is a part 6f the court appointing him, and in ail proper 
ways will be protéctëd in exercising his powers as an officer to aid 
thé- court in administering justice. He is an arm of the court, a 
miiûsterial officer, but çxercising soine judicial functions. He is re- 
qilired to keep a record of proceèdiàgs before him, but this does not 
create iiïm a court of record. He does not hold a "court," in the 
légat, sensé of thât phrase. He is not and does not hold a court of 
thé tJnited States. Todd V. U. S., 158 U. S. 278, ISSup. Ot. 889. 
Hé cannot punish for contempt. Ex pa,rte PerMns (C. 0.) 29 Fed. 
905, This question was before tliè éircuit court for the district of 
Indiiana, and it was so held in àh àble opinion by Gresham, circuit 
judge. ■ ■ ' ■' ■ '"''■'■ ■ ■'■ ■ -^ ■ - '■■.-.. 

What, then, shall a commissioner do? Is he to sit powerless under 
"little insults and coûtempts," withput authority to enforce his 
pi^océss? Bj^ no means. He is àh ofiicer of the court tvhich ap- 
poiiits him. Disobediencé to his ptocess and aûthority is disobe- 
diénèe of the process and aûthority of the court. The practiee 
thrôiighout the country, as was said in Ex iparte Perkins, above 
quôtpd, is îor the çommissioners t6 refèr to the court, whose offi- 
cers they are, parties, Wîtnesses, ân^î'bthérS guilty of contumacious 
conduct before them, for punishiïïent. This practiee is recognized 
by congress in- the bankrupt act ôï 1898; wherein référées in bank- 
ruptcy are required to (iertify to the judge if any person shall do 
anj of the things enunlerated in sectibn 41, and the judge shaJl there- 
upori; in a summary manner, hear the évidence, and punish such per- 
son in the same manner ând to thesame extent as for a contempt 
committed before the cotirt. A ïeféree has more the character of 
a judicial officer- than â commissiônier. The same practiee obtains 
before standing masters in chancery, spécial masters, and référées 
appointed by the courts. The proc^edings before the commissioner, 
and the judgment entered by him, -mpon investigation of authoritie» 
governing sùch matterâ, is therefote nnauthorized, and wHl be dis- 
missed. 

The letter of the deputy m,arshal to the commissioner was highly 
improper and personally offensiTCj but cannot support a charge of 
misbehavior qf an officer of the court in his officiai transactions. 
Hè bas explaîhed, it seeins satisfactorily, even to the commissioner, 
his failure to exécute the warrant. He was engaged in the discharge 
of officiai duties as directed by his superior offlcer, the marshal, 
executing and obeying process of the district court. He has asked 
to withdraw the postal card; explained how it was written; dis- 
claimed any disrespect of or to the conunissioner, — in short, purged 
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himself of contempt. In everyday life between man and man, this 
would be a complète amende honorable, a full apology, a throwing 
up of the hands, and would disarm any further resentment. 

Can further proceedings serve either of the twofold purposes of 
punishment for contempt? I cannot see liow. Possibly, uninflu- 
enced by circumstances and matters aliunde, the commissioner, in 
a calm judicial frame of mind, would hâve accepted the answer as 
"sincère, bona fide, and sufficient." That there is some personal 
feeling in the proceeding is évident, but antagonism between offi- 
cers of the government under différent departments are to be re- 
gretted and discouraged from whatever cause they arise, and the 
officers, with a proper regard for the efflciency of the service in 
which they are engaged, should bury personalities. 

Courts will protect their oificers, but in doing so discard ail per- 
sonal considérations which hâve no place, and should not be per- 
mitted to in any way enter into judicial proceedings. Ouided by 
the law, such rules as subserve the public good, and comraand con- 
fidence and respect for the courts, judicial officers should discharge 
their duties uninfluenced by any personal considérations. This gains 
public confidence and respect. Upon this ail courts dépend in a 
large measure for their usefulness and efficiency. 



Ex parte ORTIZ. 

(Circuit Court, D. Minnesota, Third Division. May 5, 1900.) 

1. United Statbs — Powbrs dp National Goveknment— Constitutional Limi- 
tation. 

Tlie government of the United Stat«s can exercise no powers except 
tliose delegated to It, either expressly or by necessary implication, by the 
constitution; hence the c-ivil jurisdiction of the United States can only be 
exerclsed withln territory over which the constitution is in force and 
wlthin the limitations imposed by that instrument for the protection of 
Personal and property rights. 

8. Samb — Acquisition op New Territokt — Extension dp Constitution ovkk 
PoKTO Rico. 

Upon the cession by Spaln to the United States of the Island of Porto 
Rico, that island became a part of the domain of the United States, and 
the constitution ex proprio vlgore at once extended over It, and became the 
suprême law of the land, includlng the provision giving the right of juf'y 
trial In criminal prosecutions. 

3. Tbeaties— Time dp Taking Kppect— Private Ri6ht.s. 

As affecting private rights, a treaty between two nations becomes efifect- 
ive only from the date when the ratiflcations by the respective govern- 
ments are exehanged. 

4. War— Occupation op Enemy's Territory— -Jurisdiction op Military 

Courts. 

Petitloner, a résident native of Porto Rico, and a civilian, was trled, 
convicted, and sentenced in March, 1899, for a crime committed in that 
island, by a military tribunal of the United States established during the 
occupancy of the island by the forces of the United States as conquered ter- 
ritory of Spain. Held, that so long as a state of war existed between Spalu 
and the United States, and the island remained Spanish territory, which 
was UBtil April 11, 1899, when ratifications of the treaty of peace and of 
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cession were exchanged, sucK tribunal tiad jùfisdictJdn to try offenses; 
and, rio objection being made to tlie f otmàl regularity of the prooeedings, 
that petitioner was not entitled ts» discliarge on a writ of liabeas corpus. 

This was a proceeding on a writ of habeas corpusi issued on péti- 
tion of Rafaël Ortiz and the retutn thereto, 

LOCHREK, District Judge. Ûpon the amended retùrn of C. MeO. 
Eeeve, warden of the Minnesota state prison at Stillwater, to the 
writ of habeas corpus in this casé, hearing was had at the court room 
in the fédéral building at St. Paul on the 2d and 3d days of May, 
1900, the petitioner being produced,,in court, and repréSented by his 
counsel, J. W. Willis, Esq.; the TJnited States appearihg by M. D. 
Pur!dy,Esq., Assistant United States Attorney. It appeàrs: That in 
the wàr between the United States and Spain, and dliring the month 
of July, 1898, the United States forces under the command of Maj. 
Gen. Miles invaded and took military possession of the Island of Porto 
Eiço, and held such possession uûtil the cession of that island by 
Spain to the United States by'tïie treaty of Paris, signed Deceniber 
10, 1898, the ratifications of whïcli wefe eiichanged April 11, 1899. 
That on October 1, 1898^ by order of the président, the military de- 
partment of Porto Rico was established under the command of Maj. 
Gen. John R. Brooke, who was succeeded by Gen. Guy V. Henry De- 
cember 6, 1898, by whose orders a military commission was appoint- 
ed to meet at San Juan on Pebruary 20, 1899, for the trial of such 
persons as raight be broughfbefore it. And on March 27, 1899, the 
petitioner, Rafaël Ortiz, was put upon trial before said military com- 
mission upon the charge of murder of John Burke, private of Com- 
pany 0, 47th infantry, on Februarj' 24, 1^99, and of carrying con- 
cealed weapons, and was convicted and sentenced to suffer death, 
which sentence was, on May 12, 1899, commutèd by the président 
to imprisonment at hgrd labor fôr, life in the Minnesota state prison 
at Stillwater, Minn. This briefistatement of facts will sufflce, as 
no objection in respect to the formai regularity of the proeeedings is 
made or suggested. 

The contention on the part of the petitioner is that at the time of 
his trial in Marph, 1899, there was no war in Porto Rico, which had 
then been ceded to and become a part of the United States; and, as 
the petitioner had never belonged to the army or navy of the United 
. States, but was a ciAdlian and native résident of Porto Rico, the 
military commission had no jurisdiction to try him for the alleged 
murder; and under the pi'ovisions of the constitution of the United 
States he could only be tried by a jurj', after indictment or present- 
ment by a grand jury. The contention on the part of the United 
States is that by the cession the Island of Porto Rico did not become 
an intégral part of the United States, nor subject to the constitution, 
but merely an outlying province or dependency, to be ruled by the 
absolute will of co-igrèss, untrammeled by any provision of the con- 
stitution; and, second, that the war with Spain was not ended, so as 
to displace the jurisdiction of the military commission, until the ex- 
change of ratifications of the treaty on April 11, 1899, and that then, 
because the constitution had no force in that island, such jurisdiction 
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continued until displaced by the provisions of some act of congress. 
This contention on the part of the government that terr-itory ceded to 
and brought under the sovereignty of the United States is no part of 
the United States, and ontside of the constitution and its guaranties, 
is strenuously urged, and an elaborate argument of a law offlcer of 
the war department, as M'ell as arguments of several distinguished 
senators, in support of this contention, hâve been presented, and 
carefully considered. The arguments are ingénions, but, in view of 
the history of the country, and the terms of the constitution, and the 
very numerous décisions of the suprême court, ail to the contrary, I 
do not flnd them persuasive. Our gênerai government was founded 
by the men of the Révolution, who had rebelled against the arbitrary 
power asserted by Great Britain to govern her outlying colonies at 
the will of her parliament. They established this government upon 
the asserted theory that ail just powers of government come from the 
consent of the governed. They founded, as described by Président 
Lincoln in language not yet forgotten, "a government of the people, 
by the people, for the people." It will be, indeed, marvelous, if it is 
made to appear that thèse men who then founded our national gov- 
ernment so constructed it that it is capable of ruling with unlimitedi 
power a subject people who hâve neither guaranties to protect them 
uor any voice in the government. This is foreign absolutism, — the 
worst form of tyranny. If the constitution does not extend to Porto 
Eico and our other new acquisitions of territory, but congress lias the 
untrammeled absolute power to establish subject governments, or 
make laws for such territories, it bas the power to establish dé- 
pendent monarchies or satrapies, state religions, and even slaverj'. 
The argument of one of the senators referred to, that tlie last clause 
of the thirteenth amendment prevents the establishment tliere of 
slavery, is obviously lame and impotent, for, if the constitution does 
not extend to thèse parts of the domain of the United States, nor 
limit congress in its powers of législation over them, by what process 
will this single clause of an amendment of that instrument detach 
itself from the skin of the parchment, and alone fasten itself upon 
thèse new territories? If it be considered that this clause of the 
thirteenth amendment "ex proprio vigore" extends to thèse new terri- 
tories, or limits the powers of congress as to thèse territories, that 
will concède away the entire contention; for, if that clause extends 
to the territories, or limits the powers of congress respecting them, 
every clause of that instrument, for the like reason, is equally potent. 
To say that a clause in the constitution does not extend to a terri- 
tory, but does limit the ]X)wer of congress in legislating for that terri- 
tory, is to draw a distinction too fine to be practical. 

The argument, much repeated, that, if the national government of 
the United States has not the power to deal with thèse new territories 
imtrammeled by the constitution, its power is less than that possessed 
by the other governments of the civilized world, is admitted. It 
proves nothing. The national government of the United States is 
one of very limited powers. In respect to its own people, in its entir-e 
domain, and generally, except in respect to its power to deal with 
foreign nations, and concerning matters expressly committed to it 
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oy tte constitutipn, its powçç^ ;^P(î inuc^ less tbaii:]t;liat possessed by 
othër goTe^fl^lent8. No ope wiîl dispute this. Jrùè na,tionai govern- 
ment o^the Ûfliiljçd St^te^ was created, and its pow^rs and jurisdic- 
tion grantedaHjdlimited, by the fédéral constitution! Its powers can 
only be inçreased by amendipent of that instrument. As said by 
Chief Justice rMarshall in Martin v. Hunter's Lessee, 1 Wheat. 326, 
4 L. Ed. 10?,; \,^,^ 

"The goven&Eienti then» o£ the United States can çlalm rio powers wlilch 
are not grapt^ :tft . It by the cpnstltutlon; ^nd the powers aetually granted 
must be sucti as àrèexpressly given, or glvèn by necessary Implication." 

And by Mr. Justice McLean, in Briscoe v. Bank, 11 Pet. 317, 9 
L. Ed. 733: 

"The fédéral gov^érnment is oneofdelegated' powers. Àll powers not dele- 
gated to it, or Inhlblted by It to the states, are reserred to the states, or to 
the people." : , ! 

This last is but a pâraplirase of the ténth amendment. It is need- 
less to pur sue this line of àuthoritieS. The reports of the suprême 
court are full of them; ail tô tlie effect that the gênerai government 
can exercise no power hot giten by the constitution expressly or by 
fair implication. 

The power of the gênerai goiernment to acquire additional territory 
tests upon its constitutional power tômake war, which may resuit in 
conquest; and its like power tb make treaties, which may bring terri- 
tory by cession. The powér to govern Such acquired territory résulta 
from the poWer to admit iietv states, and to make ail needful rules 
and régulations respeeting the territory or other property belonging 
to the United States, 'this clause authorizes congress to legislate 
in respect to temtory in Irtcal as well as national matters before 
its admission to statehood' in the Union. As said by Chief Justice 
Marshall in InSuranCe Go. v. Ganter, 1 Pet. 546, 7 L. Ed. 257: 

"In leglslating for thëpi, congress exercises the eombined powers of the gên- 
erai and of a state governniént." 

. This définition of the power of cpngress in respect to the territories 
has been often repeated ip later décisions, and is exact. It leaves the 
territory under the prptection of the constitution, which grants the 
,power, and which enum^ra^eseyerj- power of the gênerai government, 
apd to which the state goyernments are subordinate. 
, The novel doctrine that the power to cpngress to govern territory 
ceded to the United State^ may be conferred by a foreign sovereign 
by and through the terms of the treaty of cession, and that the gên- 
erai government can exercise powers thus granted by a foreign sov- 
ereign, independent bf apd in disregard of the , constitution, until 
congress, mayhap, in thé future, shall, by its enactment, see fit to ex- 
tend the constitution over ihe territory, is contrary to the holding 
of the suprême court of the United States above cited, to the eflfect 
:that the gênerai government is one of enumerated powers, and can 
claim and exercise no power not granted to it by the constitution, ei- 
ther expressly or by necessary implication. It is clear that the gêner- 
ai government cannot legislate over territory where the constitution 
from which its every power is derived does not extend. The' constitu- 
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tion must be in force over a territory before the gênerai government 
can hâve any authority to legislate respecting it. No foreign sov- 
ereign can invest the gênerai government with any législative power. 
Plain as this proposition appears, it happens to be directly supported 
by décision of the suprême court. In PoUard's Lessees v. Hagan, 3 
How. 225, 11 L. Ed. 572, the court says: 

"It cannot be admltted that the kiog of Spain could, by treaty or otherwise, 
impart to the United States any of bis royal prérogatives; and much less ean 
it be admitted that they bave capacity to recelve, or power to exercise, them. 
Every nation acquiring territory by treaty or otberwise must hold it subject 
to the constitution and laws of its own government, and not according to tbose 
of the government ceding It" 

In License Cases, 5 How. 613, 12 L. Ed. 305, Mr. Justice Daniel 
says: 

"Laws of the United States, in order to be binding, must be wlthin the legitl- 
mate powers vested by the constitution. Treaties, to be valid, must be made 
witliln the scope of the same powers; for there can be no 'authorlty of the 
United States' save what is derived mediately or immediately and regularly 
and legitlmately from the constitution." 

It bas been also held by the suprême court in many cases that the 
stipulations of a treaty hâve no more force than an act of congress, 
and may be abrogated or repealed by an act of congress at any time. 
Head Monev Cases, 112 U. S. 580, 5 Sup. Ct. 247, 28 L. Ed. 798; 
Whitney v. Eobertson, 124 U. S. 190, 8 Sup. Ct. 456, 3i L. Ed. 386; 
Chinese Exclusion Case; 130 U. S. 581, 9 Sup. Ct. 623, 32 L. Ed. 1068. 
F'rom the opinion of the court by Mr. Justice Field in the case last 
cited 1 quote: 

"The power of exclusion of forelgners being an incident of sovereignty be- 
longing to the government of the United States as a part of those sovereign 
powers delegated by the constitution, the right to its exercise at any time when, 
in the judgment of the government, the interests of the eountry require it, 
cannot be granted away or restrained on behalf of any one. The powers of 
government are delegated in trust to the United States, and are incapable of 
transfer to any other parties. They cannot be abandoned or surrendered, nor 
can thelr exercise be hampered, when needed for the public good, by any consid- 
ération of private interest. The exercise of thèse public trusts Is not the sub- 
ject of barter or contract." ' 

If an incident of sovereignty, "part of those sovereign powers dele- 
gated by the constitution," cannot be restrained by treaty stipula- 
tion, and "is not the subject of barter or contract," it seenis to me 
that the claim that whether the en tire constitution does or does not 
extend to territory within the dominion and sovereignty of the Unit- 
ed States dépends upon the stipulations of a treaty with some for- 
eign power can deserve no serions considération. 

The subject of the status of newly-acquired territory was very 
fully considered in the Dred Scott Case, 19 How. 393, 15 L. Ed. 691. 
In the opinion of the chief justice (page 446 et seq., 19 How., and 
page 718, 15 L. Ed.) it is said: 

"There is certainly no power given by the constitution to the fédéral govern- 
ment to establlsh or maintain colonies bordering on the United States or at a 
distance, to be ruled and governed at its own pleasure. * • * The power 
to expand the territory of the United States by the admission of new states is 
plainly given; and, in tlie construction of this power by ail the departments of 
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the government, It has been held to authorize the acquisltiou oî territory not 
fit for admission at the tlme, but to be admitted as soon as Its population and 
situation would entltle It to be admitted. It is acqulred to become a state, 
and not to be held as a colony, and governed by oongress witli absolute author- 
ity. • * * A power, therefore, iii the gênerai government to obtain and 
hold colonies and dépendent teriltories, over whieh they mlght legislate wlth- 
out restriction, would be inconsistent with its own existence in its présent 
f orm. * * * It cannot create for Itsrtf a new character, separate from 
the cltlzens of the United States, and the dutles It owes them under the con- 
stitution. Thê territory being a part of the United States, the government 
and the citizen both enter it under tlie constitution, with their respective 
rights deflned and mar lied put; and the fédéral government can exercise no 
power over his person or property beyond what that instrument eonfers, nor 
lawfuJly deny any right which it has reserved. A référence to a few of the 
provisions of the constitution will illustrate the proposition. For example, no 
one, we présume, will contend that congress can make any law in a terri- 
tory respecting the establishment of religion, or the free exercise thereof, or 
abrldglng the freedom of speech or of the press, or the right of the people of 
the teititory peaceabiy to assemble and to pétition tlie government for the 
redress of grlevances; nor can congress deny to the people the right to lîeep 
and bear arms, nor the right to trial by jury. * * * . It could confer no 
power on , any local government established by Its authority to vlolate the 
provisions of the constitution." 

While the décision in that case relative to the status of the negro 
race ha,s been the subject of much criticism, no one has ever ques- 
tioned that part of the décision which relates to the status of ac- 
quired territory. Each one of the nine justices wrote a separate 
opinion, without disagreement as to the powers of the gênerai gov- 
ernment over such territory. Mr. Justice Curtis, who dissented 
from the majority as to the status of the negro, f uUy concurred upon 
the subject now under considération, and expressed his views in his 
usual apt and plain language. Se says, at page 612 et seq., 19 How., 
and page 786 et seq., 15 L. Ed. : 

"But it is also Insisted that provisions of the constitution respecting terri- 
tory belonglng to the United States do not apply to territory acquired by treaty 
from a foreign nation. This objection must rest upon the position that tlie 
constitution did not authorize the fédéral government to aequire foreign terri- 
tory, and consequently bas made no provisions for its government when ac- 
qulred, or that, though the acquisition of foreign territory was contemplated 
by the constitution, its ptoviSlons conceming the admission of new states, 
and the mailing of ail needful rules and ceguiatlons respecting territory belong- 
lng to the United States, vs^ere not designed to be appUcable to territory ac- 
quired from foreign nations. It Is und<JiJbte<ily true that, at the date of the 
treaity of 1803 between the United States and France for the cession of 
Louisiana, It was made a question whether: the constitution had conferred on 
the executive department of the United States power to aequire foreign terri- 
tory by treaty. There is évidence tbat yery grave doubts were then enter- 
talned concernlng the existence of this power.' But that there was then a 
settied opinioti In the executive and législative' branches of the goverjiment 
tMt this power did not exist cannot be admitted without at the same time 
imputing to those who negotiated and ratifled the treaty, and passed the laws 
necessary to ea.rry it into exécution, a dellberate and known violation of tbeir 
oaths to support the constitution; and, whatever doubts may then hâve existed, 
the question must now be talien to bave been settied. Pour distinct acquisi- 
tions of foreign territory bave been made in as many différent administra- 
tions. Six States formed of such territory are now in the Union. Every 
branch of thiS;. government, during a period of ilf ty years, has participated in 
thèse transactions. To question their valldity is now in vain. As said by 
Mr. Chief Justice Marshall in Insurance Co. v. Canter, 1 Pet. 542, 7 L. Ed. 
255: 'The constitution eonfers absoiutely on the government of the Union the 
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powers of making war and of making treaties. Consequently that govern- 
ment possesses thé power of acquiring territory. either by conquest or treaty. 
See Sere v. Pitot, 6 Craneh, 336, 3 L. Ed. 240.' And, I add, it also possesses 
the power of governing it, when acquired, not by resorting to supposititious 
powers nowhere found described in tiie constitution, but expressly granted in 
tlie authority to malce ail needful riile.s and régulations respectiug tlie terri- 
tory of the United States. * * * i construe tins clause, tlierefore, as if It 
had read, Congress shall liave power to niake ail needful rules and régula- 
tions respecting those tracts of country, out of tlie limits of tbe United States, 
which the United States hâve acquired, or may hereafter acquire, by cessions, 
as well of jurlsdiction as of the soil, so far as the soil may be the proi>erty of 
the party making the cession, at the time of making it. * * * if, then, 
this clause does contain a power to legislate respecting the territory, what are 
the limits of that power? To this I answer that, in common with ail the 
other législative powers of congress, it finds limits in the express prohibitions 
on congress not to do certain things; that, in the exercise of the législative 
power, congress cannot pass an ex post faeto law or bill of attainder; and so 
In respect to each of the other prohibitions contained in the constitution." 

In First Nat. Bank v. Yankton Co., 101 U. S. 129, 133, 25 L. Ed. 
1046, 1047, Chief Justice Waite says: 

"AU territory within the jurlsdiction of the United States not included in 
any state must necessarily be govemed by, or under the aiithority of, congress. 
The territories are but politlcal subdivisions of the outlying dominion of the 
United States. * * * Congress is suprême, and, for the purposes of this 
department of its governmental authority, has ail the powers of the people of 
the United States, except such as hâve been expressly or by implication re- 
served in the prohibitions of the constitution. * * * It may do for the 
territories what the people, under the constitution, may do for the states." 

The fact that the third article of the constitution, providing for 
the fédéral judiciary, has been held not applicable to the local ju- 
diciary of a territory, is sometimes gravely urged as supporting the 
idea that the constitution does not cover the territories. It does not 
deserve serions notice. As has been often decided, congress exer- 
cises in respect to a territorj- ail the powers of the gênerai govern- 
ment, and also ail the powers which a state government may exer- 
cise in a state. The fédéral judiciary has a very limited Jurisdic- 
tion, and a local judiciary is therefore as necessary in a territory as 
in a state, and may be provided for by congress under its power of 
local government, just as a state may establish its local judiciary. 
So with référence to any other constitutional provisions applicable 
only to the fédéral government, and not to state governments; they 
may not apply to the local governments of territories, and this could 
constitute no argument that the territories, more than the states, are 
outside the constitution. The plain, ohvious, and undeniable fact is 
that the gênerai government of the United States, created by the 
constitution, and possessing no vitality or power not directly drawn 
f rom that instrument, can only exist and legislate where that consti- 
tution is in force, and that every tract of territory that cornes un- 
der the sovereignty of the United States comes necessarily under 
that constitution which alone gives life to that sovereignty, and be- 
yond which that sovereignty must cease. That the words "United 
States," as a gênerai description of the country subject to the gên- 
erai government created by the constitution, include, not only the 
states of the Union, but the District of Columbia and ail the terri- 
100 F.— 61 
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tories, and consequently extend to ail places over which the gênerai 
govemment extends, and that the constitution is equally extensive, 
was held in 1§20 by Ohief Justice Marshall, in Loughborough v. 
Blake, 5 /Wkeat. 31Î, 319, 5 L. Ed. 98; and the doctrine bas neyer 
since been questioned by any court. 

Further discussion or citation of authorities upon this brandi of 
the case seèms to me to be neediess. It must be held that, upon the 
cession by Spain to the United States of the Island qf Porto Eico, 
that island became a part of the dominion of the United States, — 
as much so as is Arizona or Minnesota,— and that the constitution of 
the United States, ex proprio vigore, at once exteuded over that 
island, and that this extension of the constitution gave to congress, 
whose every power must corne from that instrument, the authority 
to legislate in respect to that island as a part of the United States 
territory. It fôllows that ail the prôtisions ôf the constitution in 
respect to Personal and proiierty rights, including the right to trial 
by jury in criminal prosecutions, became at once, when the cession 
was completed, a part of the suprême law of the land. The character 
of an offense and the measure of its punishment would be determined 
by the law in force when and where the act Was committed, and 
laws of that character remain in force after the cession until 
changed; but the manner of the trial must dépend on the law in 
force when the trial is had, even though the establishment and or- 
ganization of courts must be awaited before the trial can be had. 

For niany months prior.to the trea^y of peace with Spain, as before 
stated, the military foneesof the United States held and occupiedi the 
Island of Porto Bico by force of arms, as conquered territory, form- 
ing a military department, govemed by military law, administered 
through military tribunals, according to the usages of war and the 
orders in force. It devolved upon tbe military commander the 
power to govern the inhabitants and to punish their crimes. But 
such occupation and jurisdiction were temporary, and ended with the 
restoration of peace and the cession of the island to the United 
States; making it a part of the domain of that country, and, under 
its constitution, subject to ail the powers of the gênerai government. 
Then, the war being ended, the jurisdiction of military tribunals 
over civilians would cease* Ex parte Milligan, i Wall. 2, 18 L. Ed. 
281, The petitioner, Rafaël Ortiz, was a civilian, a native of the 
Island of Porto Eico, and had never been in the land or naval service 
of the United States. While the state of war existed he might law- 
fully be tried by a militarj- commission for offenses committed; but 
not after peace was established, and that country became a part of 
the United States. It is therefore important to détermine the date 
when the war in fact ended, and the treaty of peace and of cession 
w«nt into eflect. A treaty is a written contract between sovereigns. 
Its terms are agreed upon, and it is signed by plenipotentiaries or 
commissioners, who arethe authorized agents of the contracting pow- 
ers. But after such agreement and signature it must be ratifled by 
the govemments, and the exchange of ratifications constitutes the 
delivery. Up to that time it is iïichoate, and may never take eflect. 



BYRAM V. FKIEDBEEGKR. 963 

As between the contracting sorereigns, the treaty, when ratifled, 
relates back to the time of signing, as the stipulations then made 
had référence to then existing conditions. U. S. v. Arredondo, 
6 Pet. 691, 757, 8 L. Ed. 547. But in respect to private rights the rule 
is différent, and, as affecting them, the treaty does not take effect 
until the exchange of ratifications. Haver v. Yaker, 9 Wall. 32, 
19 L. Ed. 571. Long time may elapse between the signing of a treaty 
and the exchange of ratifications. In the case last cited flve years 
had elapsed. In the meantime aiïairs go on irrespective of the terms 
of the treaty, and will not be disturbed by any application of the 
doctrine of relation. It foUows that, when the petitioner was tried 
by the military tribunal, the state of war still in fact existed in Porto 
Rico, and that tribunal had jurisdiction to try, convict, and sentence 
him for said aUeged offense. The petitioner's application must 
therefore be denied, and he is remanded to the custody of the warden 
of the state prison. In view of this conclusion, it might seem un- 
necessary to examine, even as briefly as I hâve, the claim that the 
constitution does not apply to newly-acquired domain of the United 
States, had that claim not been urged, with such confidence and ampli- 
tude of argument, as the basis on which the décision of the case must 
rest, that acquiescence might be inferred from silence. 



BYRAM V. FKIEDBBRGBR. 

(Circuit Court of Appeal», Third Circuit. March 6, 1900.) 

No. 27. 

Patents — Infrikgbment— Design for Trimming. 

The Byram design patent, No. 23,886^ for a design for trimming for 
ladies' underwear, considered, and held not infringed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Joshua Matlack, Jr., for appellant. 
Frank Busser, for appellee. 

Before AOHESON and GRAY, Circuit Judges, and KffiKPAT- 
RICK, District Judge. 

KIRKPATRICK, District Judge. The appellants, who were the 
complainants below, flled their bill to restrain the défendants from 
infringing their design patent, No. 23,880, dated December 25, 1894, 
which had for its object a new and original design for trimmings 
for ladies' underwear. 87 Fed. 559. The claim of the patent al- 
leged to be infringed reads as follows: "The design for trimming 
for ladies' underwear, substantially as shown and described." Af- 
fixed to the patent are drawings representing views of the back and 
front, respectively, of such trimmings. They are the following: 
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It Tvill be obserred that this trimming consista of tlie heading or 
gimp-like portion, and the part immediately below it, which is, made 
up of bars and loops and open spaces for the insertion of ribbon, 
and tbat the remaining portion consists of a chain or bar Connect- 
ing the lower extremities of the pillar bars and ornamental sec- 
tions of lace of a wheel-like pattem hanging from said chain or bar 
by loops which attach and connect them to a point abont midway 
between the adjacent pillar bars. Of thèse parts, the heading and 
pillar bars were well known to the prior art, and the claim of nov- 
elty in the design is therefore limited to the pattern and arrange- 
ment of the wheellike ornamental portion. The characteristics of 
this part of complainant's design lie in the i)eculiar shape and 
spécifie arrangement of thèse wheels and their connection to a clearly- 
deflned horizontal bar interposed between the wheels and the pillar 
bar. Thèse wheels are round in shape and appearance, and hâve 
radial spokes leading to the center. They are connected to the hori- 
zontal bar or chain at, a point between and ont of line with the 
pillar-bar threads, which gives them the eJïect of being suspended free 
from the chain to which the lower «end of the pillar bar is attached. 
It appears from an inspection of the defendant's design that, while 
those parts of the trimming comprising the heading and pillar bars 
conform, as do the complainant's, to old and well-known designs, 
the ornamental section différa both in construction and appearance 
from that of the patent in suit. The suspended portions are not 
round in form or appearance. They are composed of squares trans- 
versed by three pillar bars, two of which are adapted to hold to- 
géther the upper and lower sides of the figure, while the third bar 
passes directly through the center. "The open space within the 
geometrical figure is flUed with light material, which imparts a lace- 
like appearance." The horizontal bar to which the complainant's 
wheels are attached is absent, and the crescent-shaped effect to 
which we hâve alluded as being produced thereby is wanting. Thèse 
figures are also differently located. They are connected directly to 
the extremities of the pillar bar, instead of midway between them. 
Differing in shape as in the relative place and manner of suspension, 
the ornamental portion of defendant's device is readily distinguish- 
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able from that pf complainant's. It has been said that in matters 
of design patents, infringement must be determined by the simi- 
larity of appearance évident to the eyes of an ordinary observer, and 
that an ordinary observer is an intending purchaser of the article 
in question, familiar with the varions designs of the article sought 
to be purchasèd, and who seeks to purchase them for the uses to 
which they are generally adapted. The eye of the court is also that 
of a judge compétent to pass upon the question of similarity. We 
hâve made a careful personal examination of the exhibits in the 
cause, and the différences which we hâve pointed ont are to us so 
readily discernible that we doubt not they would be equally ap- 
parent to the ordinary observer. We cannot believe that an intend- 
ing purchaser could confound the designs, nor be induced to accept 
the one as a "match" for the other, even in the absence of oppor- 
tunity for actual comparison. We are of the opinion that the dif- 
férence in the designs is so radical that there is no infringement. 
The decree of the circuit court is afflrmed. 



UNITED STATES REPAIE & GUABANTY CO. v. ASSYRIAN 
ASPHALT CO. 

(Circuit Court of Appeals, Seventh Circuit. April 16, 1900.) 

No. 633. 

Patents — Invention — Method op Rkpairing Asphalt Pavement. 

The Perlvins patent. No. 501,537, daim 1, for a "metliod of repairing 
asplialt pavements, which con.sists in subjecting the ,«pot to be repaired to 
heat, adding new materiai, smoothing and burnishing it, substantially as 
described," cannot be limited by construction to a metliod in which the 
heating is done by means of sending a flame blast into direct contact with 
the pavement, in view of the language of the spécification, in whicli the 
patentée expressly states that "the heating of the surface may be aceom- 
plished in various ways, and by means of various forms of apparatus, and 
* * * I do not limit myself to any particular form of apparatus"'; and 
without such limitation the claim is void for lack of novelty, in view of the 
prlor art, and especlally of the Freneh patent to Crochet. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The bill charged infringement of three letters patent (Nos. 501,537, 512,349. 
and 560,599) issued to Amos H. Perkins,' — the first for a method, and the other 
two for apparatus, for repairing asphalt pavement. The second was dismisged 
ont of the case. The last the court adjudged valid and infringed, but declared 
the method of the first unpatentable, because anticipated by the Fïench patent 
(No. 137,208) issued on June 11, 1880, to Paul Crochet. 96 Fed. 2.';5. The 
appeal is from this part of the decree. The following are the claiuis of the 
method patent; infringement of the first, only, belng asserted: "(1) The 
method of repairing asphalt pavements, which consists in subjecting the spot 
to be repaired to heat, adding new materiai, and smoothing and burnishing it, 
substantially as described. (2) The method of repairing asphalt pavements, 
which consists in subjecting the spot to be repaire<l to heat until the materiai 
js softened, agitating it, and mixing with it new materiai, and linally smoothing 
and burnishing it, substantially as described." The file wrapper shows that 
the apphcation contained a third claim, reading as foUows; "(3) The method of 
repairing asphalt pavements, which consists in subjecting the spot to be re- 



palred to a strong Ijlast of he^t, afldlng nçw materlal, and smoothing and bur- 
nishlng It, substantlàUy as degërlbed." The patent office taking tlie position 
that the flrst and tbird clalms "are the same in substance, dliïeirifeg. only in 
degree, and both cannot be permltted to remaân lin the case,'? t^e petitloner 
chose to retaln the; .flrst. The, spécification coptalns the following ptatements: 
"My invention is designed to produce a method iWhereby the repalring of asphalt 
pavements may bë'quickly and clheaply aecoinplished, and a'nfeatèr-appearing 
pavement be ôbtained after répWring than has heretoforè beèia' tlie case. 
• * * Heretoforè, In the repairing, it has been customary to dig out with a 
pick or other instrument the surface material 9,round the spot to be repaired; 
Bometlmes applying beat to the spot to soften the material so that it may be 
more easily removed. When the niaterlal hias bèen removed, thé dépression 
thus made is thoroughly cleanëfl', àfld given a coat or drèssing of tar. New 
material in a heated state has then^ been plaeed in the dépression, and beeu 
irpneddown and sipoothed ofif ln;tjie usual manijer of flnlshlng; the tar acting 
as a solder to hold the new, material ;in place. ,,* , * * In pr?içticing my in- 
ventloH, however, I subject the spot to bé repaired and the surl'Ouûding edges 
to Stieh a'degreé of beat thèit the surface asphalt (not only the eiact spot to be 
r^aired, but the surroundirig liortlon, to a greater or less degree) is reduced to 
the soft, pliable state in which it Ip^ originaUy laid. With a rake or other suit- 
able instrument it is then agitat]ed, and mljsfid vith enough new material to 
fill up the spot to be repaired. It Is then subjectéd to the usual finishlng opéra- 
tion of ironing and burnishing. The heating of the surface may be accom- 
plished in varlous ways, and by means of various forms of apparatus; and, 
whlle I bave herein shown but one form for aceomplishing the resuit, yet I 
would ba.veiit understood that I, do not llmit myself to any particular form of 
apparatus for carrying out rriy Invention." ; Then, after explainirig how, by a 
particular apparatus, of which an lllustrative eut is shown, "a strong blast 
of heat Is, projected against, the; surface of the asphalt, and readily melts it," 
the spécification proceeds: "As explained above, when it is desired to repair 
a spot the apparatus is moved adjacent thereto, with the bumers dlrectly above 
the spot. Thèse soon reduce the surface asphalt, both at the spot and at the 
surrounding edges, to a pllablfr state; the S'trong blast caustng, not only the 
Immbdiate ' surf ace, butthe pârtlcles deep dovim, to bè iaeited, and yet not 
burnedi 'With a rake dr some other sultable instruhaènt thfe operator then 
agitâtes of stirs up the softénéd liiàtëHîil, Mid; by adding new material of sub- 
stantlàUy thé samè degree ofsoftnéss, the kpdt or dépression to be repaired is 
fllled up, and subjeCted to' the tisual smoothing and flfalsliing opération, as in 
the case'of à nevè paveriient. This, îas will be seen, is done without the use 
of the taf for the purpose of unltiiig thé parts or sections of inaterial, and is 
doUe vfithdùt any distinct dividlng Une betweeh the old and new material. In 
(aCt, there Is no dlvlding linte, betansè the new material has beén mixed with, 
and becomea a part of, thé oldînatertàl. As stated above, whlle heating the 
spot to be repaired thé sùrtï>tiiiding edges or portions niust be heated to a 
gréa ter or less degree, and the new materlal Is worked.into those edîi;es as well 
as iln the spot to be repaired; »o that when hardtened it is practlcally impossible 
to tell where the pavemeij,t i bas beeH repaired." Concerning the question of 
infrlngement,, the record contalns a stipulation that the , dcef endant used an 
apparatus, resembling that | desçrlbéd in thé patent of thé. complaiuant. under 
the hôod of which the pavement to be repaired was exposed to a blast of 
flamë "ùntll sufficiently softéiiéa' to the depth of a half inch or more"; that, 
the apparatus belng then renioVéd, the softened'pàrt of thé asphalt was there- 
upon "sclràpfed out with raké^,' hoes, or su'itable tools, to'the depth of one- 
half inch or more," and theteni^oil fresh asphalt composition, in a heated state, 
was fllled iùto the dépression 'or space so scraped out, and. léveled, smoothed, 
and burnished with heated lri)ns, and the other usual tools for such purposes. 
Thls patent was held invalid by' Judge Coxe in the Ci)se of United States 
Repalr & Guaranty Co. v. StaraïaM Pàv. Oo. (O; O.) 87 Fed, 3^9. After a con- 
sidération of the contention of the complaln.ànt "that the Crochet patent re- 
lated, to a totally différent procéss," the opinion concludes as follows: "But as- 
sutne that the complainants are Correét in their construction of the Crochet 
patent; how then stands thé case? Before the Perkins patent, it was known 
that beat could be usèd' t'o softén a Trlnidad asphalt pavement at the spot 
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to be repaired. The Perklns patent so says. It was also known that rock as- 
phalt and bitumen pavements could be mended by lieating the top layer, re- 
moving the material with a notched hoe, adding new inaterial, aud tamping 
it in the ordinary way, so that the part repaired could not be distinguished 
from the adjacent parts. Did it involve invention to do this to a pavement 
made of Trinidad asphalt? Would not a mère tyro in paving, with Crochet's 
furnace, rake, and description before him, know enough to practice his method 
on any pavement of asphalt or équivalent material? If not, then it must fol- 
low that should a new vàriety of asphalt be discovered, or should the con- 
stituants of the présent surface material be changed, the person who is first 
to use the patented method in connection with the new material can secure 
a patent, even though the patents of Perkins and Crochet on their face 
cover asphalt pavements of ail kinds. In Manufacturing Ck). v. Oary, 147 U, 
S. 623, 13 Sup. et. 472, 37 L. Ed. 307, it was argued that the patent, which 
covered a proeess of tempering coiled springs, could be sustained because the 
patentée discovered that the application of heat would restore the lost 
strength and elasticity of the wire; that he was the flrst to apply heat to 
springs which had been weakened by use; and that his discovery was the 
new application of an old proeess, and the production of a new resuit there- 
by. ÏTie suprême court rejeeted this argument and voided the patent, ob- 
serving, 'But we are of opinion that the Same principle set forth in the 
pjitent was developed in the manufacture of the wire bells for clocks and of 
the hair balance springs, that there was no patentable invention in apply- 
ing that principle to the springs mentioned in the spécification, and that the 
case is merely one of a double use.' See, also, Ansonia Brass & Gopper 
Co. V. Electrical Supply Co., 144 U. S. 11, 12 Sup. Ot. 601. 36 L. Ed. 327; 
Phillips V. City of Détroit, 111 TJ. S. 604, 4 Sup. Ct. 580. 28 L. Ed. 532; 
H^ederick B. Stearns & Co. v. Russell, 29 G. C. A. 121, 85 Fed. 218. The 
court is convinced, in view of what this record diseloses, that it would be 
inéquitable to place the entire art of repairing asphalt pavements by heat 
under tribute to the Perldns patent in suit. He should be satisfled with the 
rewards which flow from his contribution to the art which are secured by 
another patent." 

ïhe deeree of the circuit court was atlirmed by the court of appeals for 
the Second circuit, but on the ground of noninfringement. United States 
Bepair & Guaranty Co. v. Standard Pav. Co., 37 C. C. A. 28, 95 Ped. 137. 
That court, recognizing it to be true, as contended, that the application of heat 
to rock asphalt reduces it to sand or powder, which does not imite firmly with 
the old material, said: "It is, however, notevvorthy that Crochet thought 
tliat the benelicial efïect of his proeess was to soften the subjacent layer of 
the French pavement so that it should 'unité perfectly with the new layer, 
and form with it a thickness, without solution of continuity.' Nevertheless 
there is in fact a différence in the material of the two pavements, and we 
are inclined to differ from the circuit court, and to regard the Perkins patent 
as patentable, because it was an application of an old proeess of intense heat- 
ing, by means of a movable furnace, to différent and dissimilar materials. 
The two processes were not exactly alike. Crochet treated the surface by 
vivid heat, removed the damaged part, roughened the remaining surface, and 
added new material. Perkins heated in the same way, reduced the old ma- 
terial to a soft, pliable state, agitated it with a rake, and mixed it with 
enough new material to fill up the spot to be repaired. * * * Xhe Perkins 
proeess places stress iipon the perfect commingling of old and new asphalt 
as a resuit of the agitation of the particles of old and new material. The 
defendant's proeess places no reliance upon this kind of commiugling, but 
scrapes or cleans out the dépression, sprinkles a little cément upon the bottom 
and edges, to be of some benefit in causing the old and new to adhère, and 
shovels in and tamps down the new material. Wherein the defendant's pro- 
eess differs from that of Perkins, it corresponds with that of Crochet." 

The proeess of the Crochet patent, dated June 11, 1880, the spécification 
deseribes as follows: "It consists in reheating the part to be mended by 
nieans of a movable furnace, which the operator shifts about at the surface 
of the roadway untll such portion decrepitates and becomes friable. The 
upper part of the layer of asphalt and that wliieh has been damaged are 
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taken off by means of an iron scrap<pr armed witji small teeth, whîch per- 
form the office of a rake. Sald scraper.i in raislng the materlal, forms at 
the same time upon the part remainjng. numerous striée, which render the 
surface wrlnkled, and augment the adhérence of the additional overthickness 
which constltutes the recharge." Orochet's claim' is for an invention "pre- 
senting, as distinctive characteristics, the points foUowing: (1) The soften- 
Ing of the upper surface of the asphalt layer at the part to be repalred, and the 
removal of suçh upper surface by means of a toothed scraper which stri- 
âtes the part remalning. (2) Recharging, by the addition ui>on the surface 
thus softened of an asphalt layer of convenierit thickness, whiqh is tamped 
by the usual means. (3) The movable fumace which I hâve comblned to such 
end, accordlng to the conditions described and represented." 

Mr. Dayton, an expert wltness for the appellant, lu the course of his origi- 
nal examinatlon testifled: "In this connection, It should be stated that while 
the patent makes no mention of the removal of any of the old materiai, in 
practice the surface of the old matçrlal, af ter being melted or softened, is 
taken ofE to a little depth, — say, half an inch to an inch,— as found couvenient. 
By doing this, the powdered cernent which was applied to the original sur- 
face of the pavement when fresh, and any and ail impurlties and foreign sub- 
stances which may hâve been pressed into the surface of the pavement in use, 
are removed, and a fresh surface of asphalt composition is, exposed for union 
wlth the new slmilar materlal added to fill the place level with the gênerai 
pavement around it. * * • The scraplng oflf of the surface of the old 
payement after softening It, to the extent of half an inch or so, is net, in 
my opinion, a departure from the invention set forth in the patent, and is 
only what I imderstood the patentée of complainant's patent promptly com- 
menced to do in the early practice of the method ref erred to. Moreover, it 
is, in my judgment," only what a judicious workman would do in order to get 
rid of the powdered materlal and impurlties originally placed upon the sur- 
face of the pavement or subsequently accumuiated therein, so as to give a 
fresh surface of the old materiai for contact and union wlth the fresli new 
materiai added. It is only a question of adding so much more of the new 
materiai to make up for the old materlal scraped away. * * * There are 
three steps or process éléments enmnerated in this ciaim, to wlt: First, 'sub- 
jecting the spot to be repalred to beat'; second, 'adding new materiai'; and, 
third, 'smoothing and burnishing.' ♦ * • If the removal by défendants 
pt a shallow portion of the surface asphalt * ♦ * be regarded as a dif- 
férence from the patent, it is, nevertheless, in my judgment, not a departure 
from the patent, but is merely the addition of a step to the three steps enumer- 
ated, and one which, moreover, does not affeet the character or resuit of said 
three steps, f urther than it is a prudent expédient to make said three steps 
the more effective. I do not overlook the fact that the spécification of the 
patent 501,537 provides for an additional step, namely, the agitation or stir- 
jfing up of the softened materiai of the old pavement preliminary to the ad- 
dition of the new materiai. But this is not included in claim 1 hère in suit. 
On the other hand, it appears to be expressly exeluded from said claim by 
its spécifie inclusion In claim 2. * * * X-Q. 51. If the degree of beat 
were such as to not only melt, but also to burn, the immédiate surface, and 
as, weil 'the particles deep down,' would such procédure be an infringement 
of Perkins' method, claim 1, assuming that the old layer thus burned were 
rakçd away clean before the new filling was supplied? A. I think it would. 
There must be a melting In advance of the burning, and the removal of the 
bjirned part would leave the unbm'ned and melted part in condition for direct 
vmion with new materiai added to fill the place." 

On his examination in rebuttal: "The Crochet patent proposes the em- 
ployment of a fire box havlng a grate bottom, and containing (we wili as- 
stKne, as most favorable to the patent and device) a body of iive coals. At 
some distance below the grate is supported a sheet-metal plate, which in turn 
if held a little above the surface of the pavement. The plate is heated by 
radiation from the coal flre on the grate, and the surface of the pavement 
is heated by radiation from the plate. The beat which reaches the pave- 
ment is thei'efore a secondary radiation from the coals.' ■* * * Tbis is 
not the mode of opération of the apparatus set forth in the Perkins method 
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patent. This Perldns apparatus employs a flame blast sent directly and con- 
tinuously against the surface of the pavement to be softened. * * * Be- 
neath a thin, stitï crust formed by the Perkins method, where the blast 
fiâmes directly impinge, the asphalt mixture is uniformly softened to any de- 
sired depth or shallowness, regulated by the time dnring which the flame 
lilast is continued thereon. * * * After the remcval of this crust a soft- 
ened, loosened. and rough surface of old material is presented for union with 
The uew. * * * it appears to me that the différence between the Crochet 
and the Perkins modes of applying heat to the pavement, irrespeetive of 
the différence between the pavements themselves, is to be regarded as an 
essential différence betvi'een the two methods of repair, considered as en- 
tireties, and that the Crochet patent is not an anticipation of the methods 
set forth and claimed by Perkins. * * * Notwithstanding this is shown 
by the record clearly to hâve been doue only upon rock asphalt or 'com- 
pressed asphalt' pavement, and is not shown to hâve been doue upon Amer- 
ican 'asphalt mixture' pavements, or by any one indicating a knowledge of 
The existence of American asphalt mixture pavements, such prior art may 
Itossibly be regarded as having a bearing upon the method described and 
claimed by Perkins. If so, it is still plain that Perkins" metliod is character- 
ized by a new and useful way of applying the heat to the pavement, to wit, 
by sending a flame blast into direct contact with the pavement surface. 
* * * Wherefore, regarding the Perkins method, as distinguished by his 
différent, more expéditions, and more effective way of applying heat, — to 
say nothing about any higher degree of heat flnally imparted by his method. 
and nothing about the différence in material upon which the old and uew 
methods hâve respectively been practiced, — I regard the Perkins method as 
essentially new, and as being unaffected by the disclosures of the prior art 
in this record. * * * It is a stated object of the Perkins invention that 
it 'is designed to produce a method whereby the repairing of asphalt pave- 
ments may be quickly and cheaply accomplished,' as well as whereby 'a 
neater-appearing pavement [may] be obtained after repairing.' There is, in 
niy judgment, no question that, by this Perkins method, repairs may be ef- 
fected more 'qTiickly and cheaply' than by any method disclosed in the 
prior art. because of his application of the heat to tlie pavement by blast- 
flame contact. There is no slow opération by radiation, and there is no de- 
lay oceasioned by the heatlng of a plate in a furnace, nor is there any such 
delay and trouble as must attend the handling of such a plate. Nor is there 
delay and expense due to the establishment of a thoroughly incandescent coal 
flre, nor such inequalities of heating at différent points as accompany a coal 
tire" resting upon a grate or over a radiating plate, due to the deposit of asl> 
or to unequal incandescence. This feature of Perkins' method is not dé- 
pendent upon a partieular apparatus. The patent so states. and, as a matter 
of fact, différent and improved 'forms of apparatus,' affecting the efflciency 
of the method, hâve since been devised. Thèse ail retain the obviously best 
idea of using a liquid fluld, but this is not essential to a flame blast, and, of 
«•ourse, not essential to contact of the flame with the pavement surface. 
Hence, in my judgment, it would not be correct to say that the invention 
is one of apparatus, and not of method. * * • The patent shows and 
describes only a kind of apparatus which gives a flame blast, and directs 
the flame into contact with the surface of the pavement. In other words, 
the Perkins patent and the method therein set forth contain the idea of 
heating the pavement on the principle of 'transmission.' as distinguished froni 
"radiation' and 'convection,'— the three recognized principles of heat transfer- 
ence. It may be added that the patent is the fir.st disclosTire in the art of 
any apparatus by which heat may practically be imparted to an asphalt pave- 
ment on this principle. « * * jf the court cannot find ia the différence 
between the American and the French asphalt pavement materials sufflcieut 
ground for recognizlng patentable novelty in The Perkins invention over the 
prior forelgn art, it seems to me said Perkins' method is amply distinguished 
from such prior art by its mode of heating the pavement on the principle 
of transmission by flame contact, without regard to the 'forni of apparatus' 
by which such flame contact may be effected. * * * It is a faet that a 
thin, continuoTis crust or scale is formed at the top of the pavement material 
where the flames impinge thereon. * • ♦ The scale • * • appears 



970 -'J - 100 FEDERAL REPORTER. 

to wh(!illy |»revént the burnlng or ImpoTerlshmeat of the cemeat beneath it, 
so thât the lattJer Is in fact onlsjf i melted, and Is apparently as tich, brlght, 
and efficient afe'ever. * * * In practice, thte scale or crust is pulled off 
before aclding the new mixture, togetber wlth some of the melted materlal 
beneath It. '*i'7!» ♦ Undoubtedly the small amount of mixture formed into 
the cru8t or soalé is impoverished by action of the fiâmes Immediately there- 
on, — by VDhieh I mean that the bitumen and. oil actually reached by the 
flames are probably bumed out. But, by reason of ils continuité and density 
this scale serves to protect the mixture beneath it in a manner evidently 
calculated to prevent Impoverishment thereof, and, on the other hand, to se- 
cure a mère melting of such subjacent materlal, even though the remelting 
be contlnued to a considérable depth by prolongea application of the flame 
to the scale. From one to three minutes Is ail the^ time necessary to continiie 
the application of the ilame-blast beat of the Perklns method to accompllsh 
deep enough melting of the pavement for the purpose of repalr." 

The foUowing extracts are from the testimony of Charles Blwood Booster, 
an expert fOT the i appellant, examined in rebuttal: "I understand from the 
use oî the expression 'enough new materlal to fiU up the spot to be repaired' 
that some of the old materlal is removed, for otherwlse there would be no 
space to be fiUed up. The removal of a certain portion of the old material 
In most cases Is necessary, becaus« it is not désirable that the spot which is 
repaired shall be at a higher level than the surrounding portions of the pave- 
ment. [But for this, It mlght be supposed that repairs commonly are made in 
order to flU dépressions eause^d by wear.] • * * • Référence is also made to fiU- 
ing up the dépressions, from which it is évident ttiat the patentée recognizes that 
a certain portion wlll be removed, to be replaced by the new material. * * * 
Whlle I do not find it speclflcally stated in elalm 1 that the heated part is to be 
agltated, I do find that claim 1 calls for the heatlng, that the heating is for the 
purpose of permitted agitation, and that it calls for adding the new material. 
which can only be effected as descrlbed In the spécification by first agitating the 
heated part of the old materlal. Claltn 1 does not call for the mixing of the 
old and the newi material together* but when the old material is agltated or 
plcked up the addition of new material causes the two to be mixed along 
the Une of union, .as a necessary séquence to the opérations. * * • In 
some instances, as where the foimdatlon sinlis below new pavement, it is 
hot necessary to remove any portion of the surface material^ the thln layer 
carbonized or burnt by the action of the heater being so small in quantlty 
that it may be mlxed wlth the fresh material without détriment. * • * 
The only effect of the opérations îspeclfied in the Crochet patent which, to 
my mind, is attended wlth any: advantage, Is the dislntegration <ot the pave- 
ment by the heat^of the tray whioh 'is carried over the pavement, which facil- 
itâtes the removal of the portion heàted, dlfCering in this respect from the 
effect of heating a pavement of asphalt mixture;, and I recognlze that, by 'the 
repeated passage Of the movable furnace' refërred to in the Crochet patent, the 
rocM asphalt pavement mlght finally'ba dislntegrated to any deslred depth, so as 
to permit the introduction of a very substantlal plug of new material. * * * 
Apart from the fact that tlie patentée, Crochet, inalieg no statement as to 
whether the frêsh material is to be hot or cold, I still find that the Crochet 
patent does not set forth the process of the patent in suit, because it does not 
d^cribe a process embodying the same opérations upon the same material to 
secure the samè resuit. If I assume that the opérations speclfiedin the Crochet 
patent are the same as thosesetiforth in the patent in suit, their efCect on the 
material is so entlrely différent in 4ts charactecistles that it does not constltute 
the^same mode or process, any more than a séries of steps upoh sirup to clarify 
it constltute the same process* as the same steps upon eoal oil to reflue it 

♦ ♦ * It Is true that the Crochet patent sets forth that, by the application 
of beat to the surface of a sook asphalt pavement, the heated portion of the 
latter may be dislntegrated and readily removed; but no one, on being made 
acQuainted wlth this fact, which was known before the date of' the Crochet 
patent, would know that it wbuld be practicable to operate upon the surface 
of a compressed asphalt pavement without disintegrating it, but merely so as 
to melt and soften and reduce it to the pasty condition in which it was laid. 

* ♦ * Naturally any one skilled in the art would assume that the application 
of sufflelent beat to secure the softening of the lower body o£ material would 
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resuit in pîactically destroying or buming out so much of the material as -would 
defeat the purpose of the opération. It is only from actual experiment tliat 
one learns tlie fact tliat upon the application of a blowpipe blast as suggested 
in the patent in suit there at once forms upon the extrême upper surface a 
thin carbonaceous crust, which practically protects ail of the material below 
from overheating, and reduees It to a pasty or molten condition for a considér- 
able depth. * * * There is no intimation in the French patent of any modi- 
lication of the process in its application to différent purposes, and therefore 
any one literally followiug the said patent upon an asphalt mixture pavement 
would dcstructively burn the latter. * * » X-Q. 38. In the practice of the 
Perkins method, should it transpire that some part of the material were 
Inu'ned at the place of treatment, would such burniug avoid the Perkins 
method? A. It would not. Occasionally this would resuit from the careless- 
ness of the men, but Perkins was, I believe, the flrst one to disclose the fact 
that it was possible to direct a strong blast of hot gases onto the surface of an 
asphalt mixture pavement without materially burning the same, or affecting 
the part below the heated portion. * * * Yes; I do draw a sharp distinc- 
tion between the 'asphalt mixture' pavements, such as are used bere in the 
United States, and the 'compressed rock asphalt' pavements, such as are used 
in IOuroi)e, becaiise I understand that, to embody a process, there must be sub- 
stantially the sarue opérations upon the same materials to get practically the 
same resuit; and in inaking a comparison I do not consider the materials to be 
substantially the same when the efCects of the opérations are so radicaUy 
différent, as I hâve pointed out, as they are in treaticg thèse two différent 
materials. * * * The claims of the Perkins patent in suit do not require 
that the old material be either removed or retained. I hâve before pointed out 
that in opérations under the Perkins process with a new pavement, where 
simply a dépression had to be filled up, the surface is merely softened so that 
it could be picked up and opened and the new material added. Generally, in 
repairing old pavements, there is dead matter which must be removed, as I 
liave pointed out; and, if the pavement has not sunk, it is necessary to rake 
out Suffieient material to allow for the introduction of the fresh material. As 
I understand the Perkins patent and claims, the process thereof could be car- 
ried out whether or not the old material was removed." 

Henry N. Moss, superiniendent of streets, District of Oolumbia, a witnesB 
for the complainant, testifled: "Under the Perkins heater System, the old or 
l)oor stuff is burnt out until the burning reaches good material. The depth of 
this burning under the présent spécifications was required to be at least 
three-quarters of an Inch. I bave seen repairs made where the depth was 
less, and the repairs were made in first-class order. This burnt-out materiaJ 
is then scraped out, and under the présent District spécification the surface 
must be reheated again before the asphalt that is used to make the repairs is 
put in. It is then roUed with a steam roller. * * * KX-Q. 227. At the 
bottom of the heated spot, what. décides the operator as to the amenait of old 
material to be raked off? A. His judgment, probably, in other places than 
Washington. In Washington the spécifications require three-quarters of an 
inch, at least." 

William H. Lober, the gênerai superintendent of the Vulcanite Paving Com- 
pany of Philadelphia, ''familiar with methods and apparatus for repairing 
asphalt pavement" since 1886, testifled in behalf of the complainant, and on 
cross-examination ansvvered as follows: "X-Q. 190. In laying a new asphalt 
pavement, when the job is left incomplète at night, and the men begin their 
work anew on the day following, what précaution, if any, is otiserved in efCect- 
ing a secure joint at the junction between the iiavement already laid and the 
fresh Aller just about to be appUed next thereto? A. There are several ways 
of making surface joints. The best joint is made by the Perkins surface 
heater, making a sloping joint. Joints are sometimes made by just cutting the 
edge roughly with an ax, and piling the hot mixture along the edge until It 
can be softened and brolcen down, thus making a union of the two parts. 
Q. This mode of jointing, wherein the hot material is piled over the eut edge 
of the pavement already laid, how long has it been practiced, to your knowl- 
edge? A. Ever since I bave been in the business." 

In the Beckwith report to United States commissioners, Paris Exposition 
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1867, the manner of resumlng and contlnulng the work of laylng asphalt pave- 
ment from flay to day Is thtis descrlbed: "To résume the \yorJs of the previous 
(|ày,; the edge oit the solld asphalt must be cleared of dus)j,an(î loose particles, 
ànd' a layer pf hot asphalt thrown upon it to beat It. Whén the edge Is suffl- 
ciently héatéd, the layer thus thrown down is renioved and returned to the 
furnaee for reheatlng; and as this removal takes place a hot layer from the 
carts is thrown down and spread, and the packing inimedlately commeneed 
as before descrlbed. The edges of the old and new work thus unité perfectly, 
and no Joint or seam remains visible." , 

The final brief for the appellant contains the foUowing; "If the * » • 
premise of the opinion of Judge Ooxe to the effiect that 'any heating deviee 
** * * is withln the claim' be true, then the * * * conclusions (1) that 
this claim places 'the entlre art of repairlng asphalt pavements by beat under 
tribiate to the patent in sjiit,' and (2) that this patent is anticlpated by the 
Crochet patent, necessarily ' f ollow. But If it appear that this patent, in- 
telligently read, discloses and clalms a particular and novel application of 
(bïast) beat (to the proper depth or degree) hy a new apparatus, whlch Judge 
Cçjye hlmself says is 'an ingénions gasollne heater,' then it inexorably foUows 
tHat Ihe patent should be sustalned." 

James H. Raymond, for appellant. 
James H. Peirce, for appellee. 

Bëfore WOODS aud JENKINS, Circuit Judges, and BUXN, Dis- 
trict Judge. 

WOODS, Circuit Judge, af ter making the f oregoing statement, 
delivered the opinion of, the court. 

The contention of the appellant has been narrowed by counsel and 
by the' experts to the assertion that the Perkins ; "method is charac- 
terized by a new and useful way of applying heat to the pavement, 
to wit, by sending a flame blast into direct contact with the pave- 
ment surface." This, it is insisted, must foUow from an intelligent 
reading of, the claim in connection with the spécification. The spec- 
iflcation, instead of aiding, explicitly and absolutely forbids, the 
proposition, A blast, it is true, is the certain rèsult of the one ap- 
paratus which is descrlbed as a means of applying the heat; but, 
unwilling to abide by that, the patentée proceeded to add: 

"The heatJng of the surface may be accomplished in various ways, and by 
means of various forms of apparati»; and, while I hâve shown but one form, 
* * * I would bave it underatood that I do not limlt myself to any particu- 
lar form of apparatus." 

The référence, of course, is to exlsting and known "ways" and 
"forms of apparatus," and not, as one of the experts irrelevantly sug- 
gested, to "différent and improved forms of apparatus aiîecting the 
efflciency Of the method,; * * * since devised," which "ail re- 
tain the obviously best idea of using a liquid fluid, * * * not 
essential to the flame blast, and, of course, not essential to the con- 
tact of the flame with the pavement." According to the same wit- 
ness, the Perkins patent was "the first disclosure in the art of any 
apparatus by which heat may practically be imparted to an asphalt 
pavement on this principle," and the well-chosen words of the 
first claim are in strict harmony with the unmistakable purpose of 
the patentée to include in his method ail of the "various ways" pos- 
sible of heating the surface to be aflected, and the opération of every 
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known forni of apparatus capable of being used in any way to the 
accomplishment of the proposed end. It was then well known "that 
beat could be used to soften a Trinidad asphalt pavement at the spot 
to be repaired." The process of softening the hardened edges of a 
pavement in course of construction, as the work ceases and is re- 
sumed from time to time, was familiar. As a means of bringing 
beat to bear on a spot of pavement to be softened, the apparatus of 
Crochet was known, and that a like device could be used with a meas- 
ure of success upon the asphalt pavements in common use in this 
country was established in the case in the Second circuit to which 
référence has been made. Another objection to the proposed limi- 
tation of the claim by maldng it read "a blast of lieat," or "a strong 
blast of beat," in lieu of the unqualifled word "beat,'' is in the fact 
that the third claim, which contained the additional words, was with- 
drawn by the patentée upon a ruling or déclaration of the patent 
office that the first and tliird daims were the same in substance, 
and could not both be permitted to remain in the case. That was 
not merely a casual expression of opinion by an examiner, but was 
in effect a requirement that one or the other of the claims be with- 
drawn, and no reason is perceived for not applying the ordinary 
rule. Having voluntarily abandoned the claim for a method limited 
to the use of "a blast of beat," the patentée or his assignée may not 
now insist that a broad claim, containing no suggestion of such in- 
tention, shall nevertheless be subjected by construction to the same 
restriction. This point, in view of the réservation aiready consid- 
ered, is unimportant, and might be passed; but it is to be observed 
that, if the third claim was withdrawn by mistake, a correction 
should hâve been sought in the patent office, either by a surrender 
and reissue, or possibly by a new application. It is not within the 
rightful power of the courts to enlarge or restrict the scope of pat- 
ents which by mistake were issued in terms too narrow or too broad 
to cover the invention, however manifest the fact and extent of the 
mistake may be shown to hsLve been. The problem which Perkins 
undertook to solve, it seems clear, was one which invoked the pow- 
ers of invention, but it was much more narrow than it has been 
treated. It was not to lind a method and means of repairing asphalt 
pavements by "subjecting the spot to be repaired to beat, adding 
new material, and smootliing and burnishing it." It w-as to flnd 
a new and better method and means of accomplishing the one step 
of heating, and if a patent on the method, as distinguished from the 
apparatus, was to be souglit, and was allowable, a more appropriate, 
if not the only proj)er, description would liave been, not "a method 
of repairing asphalt pavement," but a method of heating an asphalt 
pavement for the purpose of repair, or, better than tliat, for the pur- 
pose of softening it at the sjwt to be dealt with, which, of course, 
might be for other purposes than repair, such as cutting through in 
order to reach or lay pipes underneath. Indeed, there seems to bave 
been no reaso.. for restricting either the method or apparatus to use 
upon any particular pavement. It is capable, evidently, of efficient 
employment upon ail known kinds of asphalt pavement, and upon 
any accessible surface which it may be désirable to beat, but, of 
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course, wjitli çffects varying always accçrding to the différent quali- 
ties of the mâterial operated uppp.; 

Treatingtlie invention as beir^g sinjiply for a method of applying 
lieat, we in,cUne to the opinion of one of the experts that the method 
itself was, separately patentable, liougli brought into play by a 
spécial apparatus for which iPeryns sought andiobtained another 
patent, it seeras to be in part the resuit of elemental and natural 
forces, and not merely the functional resuit of the apparatus, and is 
therefore not within the doctrine of LoeomotiTe Works v. Medait, 
158 U. S. 68, 15 Sup. Ot. 745, 39 L. Ed. 899. Once the apparatus 
was perfected, however, the process followed as a matter of course, 
and the inventive power by which it was evolved is pot to be dis- 
tinguished from that expended in devising the apparatus. The pri- 
mary conception embodied in the apparatus is a blowpipe. Start- 
ing with that, and with the are box of Crochet, with whose patent 
Perkins seems tp hâve been familiar, and with a knowledge of the 
properties of gasoline or other "liquid fluid" which might be forced 
by atmosphçric pressure through supply pipes to th# burners, the 
task was not one for a pioneer. The apparatus of Crocbet, as pointed 
ont by Dayton, was defective and objectionable for reasons which 
are so obvious that they must bave been anticipated; but the more 
serions objections, it is évident, could; be removed by substituting for 
the grate bottom and the live coals any form of apparatus capable 
of producing and directing a blast of jflame against the plate below. 
Sueh a flame 'fhrown uniformly upoii the thin sheet-metal plate of 
the device, so placed and adjusted as to be "a little above the sur- 
face of the pavemçnt," could hardly be less potent than a direct im- 
pingement of the flame to produce the required effiect upon the ma- 
terial to be softened, eitber for remov^l or for mixture with added 
new material. Whether in that way the thin crust could be pro- 
duçed which the direct contact of flamç causes, the évidence does not 
show, but whether it could or could not is for the présent purpose 
not important. The production of the crust is not a part of the 
process claimed, and, it is conceded, could not be. At most, it is an 
incidental, perhaps invariable, resuit of the practice of the process 
in the one way and by means of the one fprm of apparatus described. 
The testimony is that only by experiment was that resuit discovered 
or discoverable, and it does not appear when the discovery was in 
f act made, — ^probably not before the patent was issued, else it would, 
if possible, hâve been made the subject or incident of a spécial claim. 
It is unnecessary to go further into détails. While it has been 
determined, and stands unquestioned in the case, that Perkins in- 
vented an improved and much more eflScient apparatus for repairing 
aspiiàlt pavement than any before known, and inçidentally developed 
— invented— a new and useful method of applying the beat, yet, nei- 
ther by itself nor in connection with the other steps mentioned in 
the claim, is that method çovered by the patent. 

The claim would seem to be invalid even if it could be said that the 
wprd "heat," as used, means a blast or strong blast of beat. So read, 
or read as it stands, is it not for an aggregation of steps which do not 
constitute a patentable combination? Whether the old material is 
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heated and softenefl in one method or by one means or another, the 
addition of new material seems to be a separate and independent act, 
and equally and more unmistakably so the final act of smoothing and 
burnishing. If thèse steps may be regarded as constituting a single 
process, because the final resuit is a repaired pavement, then, with 
equal propriety, and without constituting an aggregation, the prépara- 
tion of the additional material to be used — ail the steps of that 
préparation, and the bringing of it to the place for use, including the 
means used for bringing it — might be included in the claim. 
The decree below ia afiBirmed. 
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(Circuit Court of Appeals, First Circuit. Marcli Itj, 1900.) 

No. 298. 

1. Patents— Suit for Infbingement — Pheliminart Injunction. 

The rule that the vaUdity of a patent must be clearly shown by the 
proofs to warrant the granting of a preliminary injunction in a suit for 
its infringement, unless supported by public acquiescence or prior adjudi- 
cation, applies also to the question of infringement; and, although the 
validity of the patent has been established by prior adjudications, unless 
• they also cover the issue as to Infringement, the proof of infringement 
must be elear, or the injunction should be denied. 

2. Same— Effect op PRroB Décisions. 

In patent cases the décision of the circuit court: of appeals of another 
circuit upon final hearing should be followed with respect to the Issues 
determined if based upon substantially the same state of facts, although 
the défendants are not the same, or in privity, unless it clearly appears 
that there was manifest error; espeeiaJly where such décision has stood 
for a number of years. 
8. Same — Infkiïtgemknt— Stokagk Batteries. 

The Brush patent, No. 337,299, for improvements In secondary batteries, 
claim 3, is sufficiently broad to cover any secondary battery which consists 
of metallic plates, layers of active material, and a mechanical support 
which glves electrical contact between them, and is Infringed by a battery 
in which the active material Is flrst eemented to the surfaces of noncon- 
ducting porous battery plates, and then brought in contact with the surfaces 
of the lead plates, and there held. 
4 Same— Decbetal Ordehs in Suits for Infringement. 

Complainants in patent cases must be careful to limlt their decrees and 
décrétai orders to precisely what was determined by the court, under pen- 
alty of being subjected to costs on appeal therefrom. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Causten Browne and Alexander P. Browne, for appellant. 

John E. Bennett (William B. H. Dowse, on the brief), for appellee. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PTJTNAM, Circuit Judge. This is an appeal from a décrétai order 
granting an ad intérim injunction in a suit on a patent for an in- 
vention. The gênerai rules involved in the allowance of such injunc- 
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tions Fere stated byus in Wilson t. Store-Service Co., 31 C. G. A. 533, 

88 Fed. 386, 287,/asfollows: 

"When the eflfect o£ a temporary InjijEctipn Is merely to malntain matters 
statu quo until a final heariug, oneniay weU be granted notwithstanding the 
rlghts of the complainant are doubtful, 'and sonietimes e?en when very doubt- 
ful. Blit în patent suits sùch an injunctlon doés not ordinarily hâve that effect. 
On the otherihand, the respondent, whfie under the injunction, is ordinarily a 
constant laser, and neyer regains his losses unless the complainant has given 
a bond. : TÊerefore, in this class of cases the courts usually hold that, unless 
the patent is supported by public acquiescence or prior adjudication, or souie 
other peculiair condition, the eomplainant's rlghts must be free from doubt to 
entitle him to a prellminary injunction. * * • ïhe case at bar is not au 
exceptional one in other particulars, so that the questions are as follows: Is 
the validlty of the patent clear? Or has there been a prlor adjudication? Or 
has there been sufflcient acqulescence?" 

It will appear further on that, so f ar as the validity of some of the 
daims in the patent at bar is concerned, there has been a prior adju- 
dication, but there has been none on the précise question of infringe- 
ment hère involved. Applying, therefore, the underlying prineiple 
of the gênerai rules stated by us in the case cited, that there must 
hâve been a prior adjudication, or the validity of the patent must be 
clear, the, injunction in this case ought not to hâve been granted, 
unless, on the facts proven, the respondent has clearly taken the eom- 
plainant's device. The rule is thus applied to cover the issue of 
infringement, as well as that of the validity of the patent, by»the 
circuit court of appeals for the Third circuit, in Blakey v. Manufactur- 
ing Co., 37 C. C. A. 27, 95 Fed. 136, and by Walk. Pat. (3d Ed.) § 676, 
and by Eob. Pat. § 1173. 

Another rule of lave which it is propér to invoke is that stated by 
this court in Beach v. Hobbs (by an opinion passed down on February 
13, 1899) 34 C. C. A. 248, 92 Fed. 146, 147. Aside from the well- 
established rule restated in Wilson v. Store-Service Co., ubi supra, at 
page 533, 31 C. 0. A., and page 288, 88 Fed., that ordinarily a prior 
détermination on final hearing, after a bona flde and strenuous con- 
test, is sufficient to justify an injunction, even as against a new dé- 
fendant, this court, in Beach v. Hobbs, said, at page 250, 34 C. C. A., 
and page 147, 92 Fed., with référence to the effect of a prior adjudica- 
tion by the circuit court of appeals in another circuit as against other 
parties, but on the same patent, with relation also to a final hearing 
in this circuit, as follows: 

"Although fhe défendants In this case are not tbe same or In prlvity with 
the défendants In the other Cases, we think, as a gênerai rule, and especially 
In patent c^ses, we should foUow the décision of the circuit court of appeals 
of another cirëuit upon final hearing with respect to the issues determined, if 
based upon substantlally the same state o£ facts, unless it 'should clearly ap- 
pear that there was manlfest error." 

Where the prior adjudication cornes from a court of final authority, 
like the. circuit court of appeals in any circuit, and has stood for a 
séries of yèars, the rule thus stated in Beach v. Hobbs is re-enforced 
by the additional considérations explained in Bresnahan v. Leveler 
Co. (0. C. A.) 99 Fed. 280, in an opiniop passed down on January 10, 
1900. In the case at bar it will be found that ail the considéra- 
tions which give weight to prior adjudications, so far as they relate 
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to the Talidity of certain claims in the patent in Issue, hâve f uU force. 

Beyond stating that the pending appeal relates to claims 1, 2, 3, 
9, 10, and 12 of patent Xo. 337.299, issued to ("harles F. Hnish on 
March 2, 1886, relating to improvements in secondary batteries, we 
are saved, by the amount of judicial literature relating to tlie subject- 
matter of this case, from doing much more tlian giving our con- 
clusions. Indeed, it is not even necessary to fully recite the claims, as 
the patent is found at length in Electrical Accumulator Oo. v. Brush 
Electric Oo., 1 U. S. App. 320, decided by the circuit court of appeals 
for the Second circuit, the opinion having been rendered by Judge 
Shipman. The case is also fully reported in 2 C. C. A. G82, and 52 Fed. 
130. The références in this opinion will be to 1 U. S. App. The 
validity of claims 1, 2, 3, 6, 7, and 12 of the patent in issue was fully 
sustained. That coversall in issue hère, except 9 and 10. The case 
was very elaborately considered. The décision has never been ju- 
dicially overruled, doubted, or qualified. Therefore, on the principles 
which we hâve stated, although it was against a différent respondent 
from that at bar, it must be accepted as conclusive on this appeal as 
to the validity of claims 1, 2, 3, and 12. There can be no question as 
to the state of facts as between that case and this appeal, because, in 
that case, there were under considération the entire state of the art, 
and ail the anticipatory matter which has been laid before us, includ- 
ing, especially, the publications about the Ue La Rive battery and 
the patent to George G. Percival, No. 53,6GS, issued on April 3, 1866. 

The issue of infringement, however, as presented in the case at bar, 
was not before the circuit court of appeals in the Second circuit. It 
•was there said, at page 553 (2 C. 0. A. «89, 52 Fed. 136), that there 
was no question as to infringement. This is elaborated bv the obser- 
vation of Judge Shipman, at page 561 (2 C. C. A. 694, 52 Fed. 141), 
in regard to the sixth and seventh claims of Mr. Brush's patent. He 
observed : 

"The battery of thèse claims is the one distinetly Icnown as the storage bat- 
tery of Brush, and is the one with which the battery of the défendants, which 
is filled with the paste or cernent of Faure, corresponds." 

As Judge Shipman construed thèse particular claims, they contem- 
plated flUing grooves, perforations, or other réceptacles in thç lead 
plates with the active material, and therefore they were extremely 
narrow; so that, as the respondent's device before Judge Shipman in- 
fringed claims 6 and 7, it certainly infringed the claims which are in 
issue hère. It follows, as we hâve said, that the careful construction 
of the claims necessary to détermine the question of infringement on 
this appeal has never been adjudicated. 

In the device of the respondent in this case, the active material is 
first cemented to the surfaces of nonconducting porous battery plates, 
and then brought in contact with the surfaces of the lead plates, and 
there held. The substance of the contention of the respondent is that 
this is not an infringement, because Brush's claims are limited to 
lead plates which not merely support the active material in any one 
of ail the varions meanings of the word "support," but actually 
carry it in such manner that the plates resist the entire spécifie 
gravity of the active material. The proposition of the respondent 
100 F.— 62 
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is to the effécit that at the date of Brush's invention the state of tHe 
art was sucli as to narrow what Bnish did to mechanically tying 
together the active material and the lead plates in such method 
that the lead plates carried the active material in the limited manner 
we hâve deséribed. As there are some expressions in the opinion 
of Judge Shipman which give color to this proposition, we deem it 
necessary to investigate to some extent the true nature of Brush's 
invention, and also to détermine vrhether or not any of the claims 
in issue cover what he did, at ail times keeping ourselves within such 
limita of safety that the conclusions we reach will be within the rules 
we hâve stated as to ad intérim injunctions. 

The fraction of Brush's invention now before the court has been 
variously described. It is conceded to be practically the same as 
that of Faure, a citizen of France. Varions înharmonious and differ- 
ing descriptions of its nature are recited by Judge Coxe in Electrical 
Accumulator Co. v. Julien Electric Co. (C. C.) 38 Fed. 117, 132, 133. 
According to the extracts there giveh, the inventor himself "boasted" 
of being the flrst that produced spongy lead in large quantities on 
the électrode of a battery, aUd that he was the flrst to recognize it as 
an élément of a secondary battery. The other extrême theory of 
Brush's invention is that which we haVë already said is propounded 
by the réepoiïdfent in the case at bàrj âïid which would find support 
in the expressions of Judge Shipman cited by the respondent, if they 
were to be taken literally, and without qualification, by what appears 
elsewhere in his opinion. 

Betweéû thèse extrêmes, we find thé statemeht ïnade by the wit- 
ness BràcTkett in the f ollowing language. In referring to the re- 
spondent's battery, he said : 

"The conducting lead plates are throughout their extejit substantlally In con- 
tact wlth the layèrs of active' ifiaterial, so as to be in electrical connection 
therewith, and this, whatever be the method of mère mechanical support, em- 
bodles the tnvçsnitipii of Brush in the patent Jn suit." 

This ënlbràbés three éléments: First, plates; second, layers of 
active material; and, third, âny mechanical support of the plates and 
active material which gives electrical contact. Although this does 
not, pefhaps, exptess the itavention in strictly accUrate and technical 
language, yet we are clear that the limit which is gîven in it is safe. 

The patëûtee, in his speciflcatioh, uses the folloM*ing language: 

"I would hàrë ît understobd ttat 1 do' not restrîct inS^Selî to any partieular 
form of actite oï absorptlve ïnaterlal, or to any partieular method of applylng it 
to or comblnlngilt wlth the plate or support; as my invention conslsts, ibroadly, 
in a secondary battery plate or élément : having active, pr absorptlve material 
prlmarily and mechanically applied. thereto or combined therewith, as contra- 
distlnguished Wom a plate dr elemetit having the active material produced 
by the dislntegràtlng actlôti of-'eléctriclty, as in the well-known Planté pro- 
eess." 

The Plante protess is explained iû Electrical Accumulator Co. v. 
Bi?ush Electric Go. AU we need say âbout it is that an ever-presènt 
feature of it is à lead plate, on which there was formed in the battery, 
by electrolysis, a film or skin of peroxide of lead. Returning, thère- 
fore, to what Bnish said aïs to the "wéll known Planté process," Judge 
Shipman says, at page 548 (2 0. G. A; 685; 52 Fed. 133), that "the 



HATCH STORAGE BATTERY CO. V. ELECTRIC STORAGE BATTEKY CO. 979 

improvement described in No, 337,299 was confessedly an improve- 
ment upon the Planté battery, and upon no other." Also, on page 
552 (2 0. C. A. 688, 52 Fed. 135), he says: "He [Brash] is describiug 
an improvement upon a Planté secondary battery," etc. "Brusb's sec- 
ondary battery is Planté's secondary battery improved, and bis lau- 
guage is to be read in the light of that fact," etc. Speaking of Perci- 
vaFs invention, at page 552 (2 C. C. A. 688, 52 Fed. 136), he says: 
"This invention, as described, resided solely in the substitution of 
separate layers of coarse powder for the two metallic plates of a 
Planté battery." It appears throughout, therefore, that Judge Ship- 
man insisted that metallic plates underlaid Planté's conception, and 
that the same underlying élément was carried forward into Brush's 
invention. This is made ail the more clear from what we gather of 
the De La Rive battery, and from what was shown in Percival's pat- 
ent. With référence to Percival, we must, on the proofs before us, 
accept the explanation given of it in the expression of Judge Shipman 
which we bave already cited. 

Prof. Trowbridge shows certain distinctive features of the De La 
Rive battery as follows: 

"In the year 1863 there was described în the Electrlclan, in an article on 
'Secondary Batteries,' a battery in which the oxygen électrode consistM of a 
poroas cup containing peroxide of lead with a conducting strip of platinum or 
lead extending down through the mass of peroxide. * * * In the De La 
Rive battery, the active material was not supported by the metallic conductor, 
but was supported by a porous cup." 

This explanation of the De La Rive battery by Prof. Trowbridge, 
we also must accept on the proofs in the record. 

It is to be borne in mind that we must apply, on the question of 
the effect of the De La Rive and Percival devices on this appeal, the 
raie that the complainant must establish its case clearly on ail ques- 
tions except so far as determined by the circuit court of appeals in 
the Second circuit, as we hâve already explained the resuit of that 
case. Therefore, as the record does not show clearly whether or 
not the De La Rive and Percival devices cover secondary batteries 
in the strict sensé of the word, we must assume that they do, as 
was apparently assumed by both Judge Shipman and Prof. Trow- 
bridge. Consequently, wherever Brush, in the extract which we 
hâve made from bis spécification, uses the words "or élément" in 
connection with the word "plate," the words "or élément" must be 
stricken out, with référence, at least, to an application for an ad 
intérim injunction. Therefore, in one direction, for the purposes of 
this appeal, we must insist that a plate, as a plate, is an élément in 
this combination. Loolcing, however, in the other direction, we per- 
ceive clearly the other limit of which we may give the complainant 
the beneflt on a proceeding of this character. We hâve referred to 
certain expressions of Judge Shipman in Electrical Accumulator Oo. 
v. Brush Electric Co., which, taken literally and alone, support the 
narrow construction which the respondent below puts on the inven- 
tion in issue; but, after remarking that Brush's improvement was 
éonfessedly an improvement on the Planté battery, and on no other, as 
we bave already stated, he says, at page 548 (2 0, C. A. 685, 52 Fed. 
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133), that it consisted "broadly," and so forth; "as contradistinguished 
from a plate or élément having the active material prodnced by the 
disintegrating action of electricity, as in the well-known Planté 
process." This expression is found in the extract from Brush's spéci- 
fication which we hâve already given. The keynote of this is that 
Brush's invention is set off against Planté's method of obtaining the 
active material by electrolysis, and therefore it embraces everything 
where a plate is used which can be thus distinguished from Planté. 
Of course, as is implied by the expression used by Judge Shipman iji re- 
ferring to Brush^ at page 561 (2 0. G. A. 694, 52 Fed. 141), «a larger 
surface of métal was exposed," an essential featnre of his invention 
is such an arrangement as "wxU give a large area of reliable electrical 
contact. Putting ail this together, Judge Shipman's expressions 
permit Brush's invention to be construed substantially as Brackett 
described it; and there is nothing in the record inharmonious with 
this resuit. On the whole, we flnd enough in the proofs to clearly re-. 
quire us to maintain that Brush's invention covers the limits which 
we hâve stated; that is to say, on the one hand, plates, and, on the 
other hand, a combination giving electrical contact between plates 
and active material mechanically applied. 

We do not deem ourselves justifled in goingat length into the 
proofs on this last proposition, which, on a final hearing, may put 
on a vevj différent aspect froni that which théy now présent. We 
must, however, refer to the positions taken by the respondent with 
référence to the De La Rive battery and the Pèrcival patent. It is 
admitted that thèse devices belong to what the respondent describes 
as the "vessel-support class," and it is claimed that the respondent's 
device is of the same class. We are looking now only with référence 
to the limits which we must place on Brush's invention. We are 
bound to assume, as we hâve already said, that both the De La Rive 
and Pèrcival inventions related to secondary batteries, strictly speak- 
ing, or, at least, covered them ; but, as already said in the expressions 
which we hâve cited from Judge Bliipman and Prof. Trowbridge, in 
each of them the active material was contained in a "vessel" with 
porous walls. It is clear that there is nothing in a "vessel," as fairly 
understood, which gives normal opportunity for the area of electrical 
contact with the metallic plate which we hâve seen was one of the 
features of Brush's device. Indeed, the conformation of a vessel 
which will hold some flnely-divided metallic substance, especially the 
conformation of a porous cup, excludes this feature in ail reasonable 
and ordinary uses of the expression. We hâve clear, reflected light 
cast on this matter by the évidence of Morton, brought into the case 
by respondent. He said: 

"I feel certain that any one with the Ijnowledge possessed by one familiar 
with the construction and opération of galvanic batteries at that date would 
(v.-ith the Pèrcival patent before hiin) construct a battery which would consist, 
in substance, of large metallic plates of copper (or of lead, if he employée! 
lead, in powder in place of charcoal), covered with a layer et carbon or lead 
in coarse powdèr," etc. 

Of course, this necessarUy means the construction of what did not 
exist,— that is to say, plates; and it leads plainly to the conclusion 
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that Morton did not find plates in the Percival battery. No more 
could he find them in De La Eive's. We may remark that his sug- 
gested possibilities of the Percival battery are rendered of no avail 
under the practical rules stated by us in Heap v. Suffolk Mills, 27 C. 
C. A. 316, 82 Fed. 449, 453. We are clear, therefore, that in no prac- 
tical or reasonable sensé of the expression can Brush's plates, com- 
bined in the way which we hâve explained, be found any where in the 
period intervening betweeu Planté and him; and there is not the 
slightest suggestion that it preceded that period. 

We hâve next to consider how far the patent in issue covers Brush's 
invention within the limits which we can clearly concède to it. We 
will flrst look at the spécification. Hère we are met by the re- 
spondent with the proposition that the word "supjwrt" is every- 
where présent, and that, instead of giving to it the comprehensive 
construction ordinarily given it, it must be limited in the narrow way 
claimed by the respondent, as we hâve pointed ont. On the other 
hand, according to the rules stated in Reece Burtton-Hole Mach. Co. v. 
Globe Button-liole Mach. Co., 10 C. C. A. 194, 61 Fed. 958, we are not 
permitted, in litigation of this character, to give any word aparticular 
interprétation when it is fairly capable of another one which will en- 
able the patent to cover the actual invention. Xot only does the 
word "support"' include bearing weight, but it is also used by the 
student, and understood in common phraseology, as covering "to keep 
from falling," and other kindred expressions. It certainly is capable 
of a libéral interprétation for the purposes which we hâve before us. 
Ail the comments made on this word, and likewise ail the comments 
made on the word "coated," wherever found in this patent, must yield 
to this rule of construction; but it is not necessary to rely on this, 
because in every case where the word "support" or the word "coated" 
appears they are coupled with the alternative word "combine.'' 
Therefore, in every aspect, there is no difficulty arising from the use 
■of any of the particular words which the respondent emphasizes to us; 
and the spécification is left to be controlled by the expression to which 
we hâve already called attention; that is to say, "as contradistin- 
guished from a plate or élément having the active material produced 
by the disintegrating action of electricity, as in the well-known Planté 
process." Omitting the words "or élément," this is the master ex- 
pression, as we hâve already pointed eut; and nothing can be found 
in the spécification which relieves us from giving it the full force to 
which it is fairly entitled. 

W'e are now prepared to consider whether or not any of the claims 
of the patent in issue clearly cover Brush's full invention as thus 
explained. The third claim does. This is in the following language: 

"A plate or suitable support primarlly coated or combined with meclianically 
applied oxide of lead or équivalent lead compound, substantially as set forth." 

Our conclusion is made plain by striking from this claim ail the 
alternative phraseology, and thus leaving only what is necessary to 
it; that is to say, the following: 

"A plate combined with mechanieally applied oxide of lead or équivalent 
lead compound, substantially as set forth." 



In conétniiûg this claimywe are'feWïiltted to <aaît the alternative 
words Whlèto'yéihave strioken outj bebàuse, if they «tood alone, they 
would narrô# thé iélaim within Brésli's aCtuaî inventiob. The word 
"primariiis^?' à <îai*éful exaiiiinatibin of the speciflCatioû will show is 
only eqttîtaleût to the effect of the use of thé word "mechanically." 
lûdeed, ii' the épèniiig i)aragraphiOf the patent onè is used for the 
other. The word is not one wMeli, in this connection, has so clear an 
interprétation as to requirèséch effect to be given to it as to defeat 
the just resuit of supporting à cileàrly proven invention. So, also, 
the wordSj "subBtantially as set forth/' found in this claim, unless 
under the most exceptional circumstancesi havè never been held to 
defeat the just rights of an iin¥entor. This court very lately, in 
Beach V. Hobbs, 84 0. O. A. 348, 92 Fed. 146, 151, said Ihat thèse 
word« do not prohibit a patentée from invokiing the doctrine of 
known équivalents. Theréforé we are plainly entitled' to simplify 
the elaini as we hâve dône, and thus to bring it down to correspond 
precisely ^ith Brush's itiventlbn mthin the limitations which we 
hâve allowed it. . •• 

Claims^ and 10 were not within the considération bf the circuit 
court of appéals in Electrical Accumulator Co. v. Brush Electric Co.; 
and, therefore, imdèr the raies applicable to ad intérim injunctions, 
we give them no further attention. The eflect of claim 12, whiûh 
relates tOraproeess, is doubtful, ,and therefore we pass it by. The 
ârst daim contains the expression "ôr matérial adapted to become 
active." This expressionas osed in the alternative; but, unlike the 
alternative words found ins claim 3, if it stood alone it might en- 
large the claim beyond the invention, instead of limiting it, and 
therefore it renders this claim of doubtful validity. Oaim 2 con- 
tains the words "provided with a coating or surface layer," etc., 
which brings it within the samé narrow clàss as claims 7 and 8, 
as explained by Judge Shipmaa in the références which we hâve 
already made to his opinion; so that probably it is not infringed by 
the respondent's device. On the whole, we limit complàinant's rem- 
edy on this appeal to the third claim. 

What we thus hâve remaining of the third claim, as we are at lib- 
erty to reconstruct it, is clearly within Brush's invention as shown 
by his spécification and thestate of the art. It requires only a plate 
combined with mechanically applied active material. Neither the 
invention nor the claim requires that the active material should be 
carried by the plate in the manner which thé respondent asserts. 
The word "combined," alike in the claim and in the spécification, is 
not to be narrowly construed. It must be conceded that in this 
connection it is not limited to either a chemical or a molecular com- 
bination. A close contact, sufficient for electrical purposes, is clearly 
within a fair meaning of the word; and a dose contact is clearly 
within the fleld of Brush's invention. 

Even under the limited construction which, for thiS appeal, we 
thns give the invention and claim 3, the respondent's device, as we 
hâve already partly explained it, is clearly an infringement. Its 
active material is.first cemented to the surfaces of nonconducting 
porous battery plates, and then is brought into contact with the 
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surfaces of lead plates, and held there. Of course, on our construc- 
tion of Brush's invention and claim 3, the fact that the respondent's 
lead plates are of extrême thinness is of no conséquence. Neither 
is it possible, on the rules of construction which we hâve applied 
to this case, to hold that the respondent's nonconducting porous bat- 
tery plates make its device of the vessel-support class; and any flat 
substance, like the respondent's porous plates, which fairly permits 
the proper area of electrical contact with the lead plates, is, neither 
theoretically, nor for practical purposes in the art which we are 
considering, a cup or vessel. It may be true that the respondent im- 
proved the détails of combining the active material with the plates 
over those demonstrated by Brush; but it seems to us clear that it 
uses ail the essential éléments of Brush's invention, and of the third 
claim, within the limits which we hâve given. Therefore it also 
seems to us clear that the respondent has taken the complainant's 
device. 

As we hâve already said, the only claims in issue are 1, 2, 3, 9, 10, 
and 12; but the décrétai order taken by the complainant below cov- 
ered ail the çlaims in the patent. Considering the uses to which 
decrees and décrétai orders in patent cases are applied, and the fré- 
quent inability of the great public with which they are used to ascer- 
tain the circumstances under which they issue, we hâve several times 
cautioned parties complainant that they must be careful to limit 
their decrees and décrétai orders to precisely what was determined 
by the court. In this case, the decree below should be modifled 
only in a particular which does not affect the substantial interests 
of ,the parties. Therefore, if nothing else appeared, neither party 
would ordinarily be given the costs of appeal, as was determined by 
us in Packard v. Lacing-Stud Co., 16 C. C. A. 639, 70 Fed. 66, 68, 
and in New England E. Co. v. Carnegie Steel Co., 21 C. C. A. 219, 75 
Fed. 54, 59; but, in connection with the caution which we hâve here- 
tofore given parties with référence to the proper limiting of decrees 
and décrétai orders, we said in Shute v. Machine Co., 12 C. C. A. 356, 
64 Fed. 368, 369, that, when the caution was not thereafter regarded, 
we should endeavor to protect ourselveg by a proper adjustment of 
the costs. The décrétai order appealed from is modifled so as to 
limit it to the third claim, and, as so modifled, is afflrmed ; and each 
party shall pay one half of the costs of appeal. 

ALDEICH, District Judge. I concur in so much of the foregoing 
resuit as sustains the third claim and the injunction thereon. I do 
not expressly dissent as to the other matters discussed in the opin- 
ion, but, in view of the décisions elsewhere upon final hearing, I 
doubt the expediency upon an appeal from a preliminary injunction 
of passing upon ail the matters contained in the opinion. 
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CONSOLIDATED FASTBNEK CO. V. Hi[;^g-^et al. 
(Circuit Court of Appeals, Second Circuit. February 28, 1900.) 

.": 'No. '91. 

1. Patents— Ineeingbment. , 

Infrlngefflent 6f a pateiited rdetal button, consisting of a soeket member 
ànd a spring stud, is not avoided by transposing tlie resiliency f lom the 
stud to ttie soeket, by using a solid stud and slitting the soelvet, tlie f unda- 
mental structure of which remains unclianged; sucli change being merely 
the addition of a new f unetlon ' fo the soeket member, which in no way 
V changes the action of the patented combination. 

2. Sàme— Buttons. 

The Mead patent, No. 325,480, for improvement in buttons, construed, 
\and held infringed as to daim 2 by the device of ,the Pringle patent. No. 
: 600,114. ; 

3. Bame— Suit fob Infringbment— Rbyiew of Intbkl<jçtjtory Order. 

On an appeal from an oïder granting or coutinuing a preliminary in- 
junction, the court below having foilowed an adjudication at circuit sus- 
talning the patent after contest upon pieadings and pi'oots. sueh adjudi- 
cation is to be given the same weight it should hâve before the circuit 
court. In the absence of some controlling reason requiring it, an appeal 
from sueh an interlocutory order cannot be used for the review of the 
final adjudication on which it was based. 

4. Same-^Pret.iminary iNJUNcrioiî— Bffect of Prior Adjudication. 

Testinjony of prior use, presented by ex parte atûdavits on the heaiing 
of a motion for in junctJon, , after an adjudication of the validlty of the 
patent, is to be accepted wlth caution, and must be clear and convincing, 
to warrant what is substantially a reversai of an adjudication at final 
hearing. 

5. Samé. 

The mère Introduction of prior patents on the hearing of a motion for 
a preliminary injunetion, whére the patent has prevlously been adjudged 
valid on a final hearing, does not change the efCect of sueh adjudication, 
unless they Indicate that the prior art knew of devices not indicat«d by 
the patents in proof before the judge who made it, 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

This case cornes before tbis court on appeal from an order of the cir- 
cuit court, Northern district of New York, refusing to dissolve a 
preliminary injunetion theretofore granted, restraining the défendants 
from the alleged infringement of daim 2 of United States letters pat- 
ent to Albert G. Mead, No. 335,430, September 1, 1885, for improve- 
ment in buttons. 

Chas. E. Mitchell, for appellants. 
John R. Benaett, for appéllee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The spécification states that the "in- 
vention relates to buttons, more particularly those secured to the fab- 
ric or cloth by metallic fastenings, and provided with an open central 
bore, which adapts them for use, especially with spring studs, while 
in the particular 'button finish,' so called, combined with the central 
bore, and in the gênerai arrangement and disposition of the several 
parts with respect to each other, is embodied the subject of the inven- 
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tien." Référence- may be haà to the drawing of Mead's device, infra, 
which is a reproductioc on a larger scale of Fig. 1 of the patent. 
The other two drawings, Jiaymond's and défendants', will be referred 
to hereafter. 

MEAD325430. 




RAYMOND 369082. 




DCrENDANTS' 




The spécification proceeds: 

"The liutton is oomposed of a slightly-dished lower disk, B, centrally perfc 
rated, * * * and whieli may be struck from tliin métal of any suitable 
aescription. C représenta a circulai' disk, also provided with a ceutral bore, 
with the métal at or iiear the opening bent or burred, forming a short frustum 
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of a cone, and when in place thls disk or 'anvil plate' rests ppon the lower disk, 
B, with the burred portion downiiyard, while the two openings [in B and In C] 
fomi a central bore. F représente an annular ring of flUing to protect the 
Upper métal cap, B, by re-enfOrèemënt." "Thig Uppèr métal cap; E, wMch Is 
of convex shape, Inclosing said disks, B and C, and fllling, F, said cap, E, being 
also imperforate,juid provided with. ftbutton ftiiish, I consider a very important 
part of my invention, and. In connection with métal buttons of the class here- 
inbefore premiSed, has, I believe, ité?èr been ïfcsed; that Is, the métal buttons, 
employed in comljinatlon with spring studs, hâve generally been flat disks, 
provided with a central bore, and with the stud, when locked in position, pro- 
jecting slightly above or even with the surface of the top of the biitton." 
"The device is attached to the fabric by a fastening eyeiet shown at "d" as an 
ordinary hollow eyeiet, havlng an internai central bore sufflcient to permit the 
burr or truncated cone formed on the ahvil plate, C, to enter therein, and thus 
the latter spre^s and rivets the top of the eyeiet down upon the lower disk, 
B, of tJie buttèn, and prevents Its withdrawal. « * * For this reason 
[says the patentiez] I hâve termeft said disk oi; plate, C, the 'anvil plate,' since 
it acts like an aiii?ll upon which fo rivet or cllftch the upper part of the shank 
of the fastening" eyeiet. Ftirthermore, the rough upset end 6f the eyeiet, d, 
passing betweên the disk, B, and the plate, C, is completely concealed, and a 
smooth and nicely-flnished surface is given to the interior periphery of the 
central bore, and no obstruction Is ofCered to thp entrance or-withdrawal of the 
stud." 

A glance at the drawing will show that the anvil .plate has two 
functions,— a positive one, in that it aci!s jas an anyi! iippn which the 
eyeiet is struck up; and a négative one, in that, having thus con- 
tributed to produce the fastening to the fabric, it is so contrived as to 
give clearance for the inserted gtud, which is shown in dotted Unes 
in the drawing. The speciflcatiOn conCludes thus: 

"When the article Is completed, It is provided with a centrïil bore, and ready 
for immédiate application to a glove or other article of wear by simply driving 
in the fastening eyeiet,"" 

The claim involved reads as follows: 

"(2) A convex imporforate cap, inclosing the interior of à bùtton. In eom- 
bination ^ith a disk to which- t.he lower edges of said cap are attached, and 
which hfts a central opening, a second disk within said cap, and provided with 
a centrai-tubular lip, which éxténds downward into the central opening of the 
first disk, and an eyeiet for attaching the latter to the fabric, substantialiy as 
set forth." 

In August, 1889, this patent came before Judge Coït, holding cir- 
cuit court in the district of Massachusetts, upon Anal hearing on 
pleadings and proofs, in a suit brought to enjoîn a device shown 
in United States patent to one Eaymond, No. 369,882, a drawing of 
which is given supra. That suit seems to hâve bejen vigorously con- 
tested. The défendants introduced in eyidence the Aie wrapper and 
contents, examined experte, and put in 14 United States and 9 for- 
eign patents. The case is reported as Kent v. Simons (G. C.) 39 Fed. 
606, the relevant parts of the opinion reading: 

"The invention relates to an Improved construction in the button-hole mem- 
ber, and especially in the rétention of the button finish in fasteners of this 
type. * • * The défendants insist that the Mead patent is for an improve- 
ment in ordinai-y métal buttons, and that its use with a spring stud is only one 
of the f orms in which the button may be used. I cannot aceept this construc- 
tion of the patent. ♦ ♦ * ,The principal object of the Mead invention was 
the production of an improved button adapted for use with a spring stud. 
• • * Taking this view of the patent, that the invention of Mead is pri- 
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marily an improvement In metallic fasteners to be used with spring stiuls, I 
think the patent is valid. There are many prlor patents in this branch of the 
art, but as to this particular type of button I thlnk Mead made a patentable 
improvement over prier buttons of this class. Ail tbe éléments of the Mead 
fastener, separately considered, may be foimd in prior patents for ordinary but- 
tons, or for fasteners composed of a metallic button member and metallic 
button-hole mèmber, but the combinatiou, as arranged by Mead, is new, and 
produces an improved resuit; that improvement consisting largely in the cou- 
venient form of the central opening for recelving the spting stud, while at the 
same time preserving the 'button finish.' The Mead improvement is manl- 
festly of limited scope, in vlew of the many prior devices, but I do not thinli 
it was anticipated by anj'thing found in those devices, and I believe its pro- 
duction, notwithstandlng what preceded it in the art, involved the exercise 
of the inventive faculty." 

The Eaymond device was held to be an infringement, as it quite 
plainly is. The lower plate, B, is altered in form, but not in func- 
tion, and the filling, F, is omitted, but ail the éléments of the Mead 
second claim (which does not contain the filling) are found co-oper- 
ating together in the same way to produce the same resuit. In a 
subséquent suit before the same judge, upon motion for preliminary 
injunction, it was held that a défendant who had no eyelet and no 
anvil plate did not infringe; the court setting forth with more full- 
ness than in its earlier décision the functions of the "anvil plate," 
and holding that "an anvil plate to rivet down the eyelet upon the 
lower disk is the essential feature in the Mead button." Fastener 
Co. V. Weisner (C. C.) 90 Fed. 104. There are no other reported ad- 
judications touching this patent, except the one now appealed from. 
Oiher suits were brought from time to time against alleged infringers, 
who made no défense. 

In May, 1899, the présent suit and one against Bradt and another 
were begun in the Northern district of New York to restrain manu- 
facture and sale of glttye fasteners made under a patent to Eugène 
Pringle, No. 600,114, March 1, 1898. The question of continuing 
an injunction pendente lite coming on before Judge Coxe, he held, 
upon the record before him, that the validity of the claim as con- 
strued by Judge Coït was to be taken as established, and that the 
only question open for discussion was infringement. That ques- 
tion he decided against the défendants, who hâve taken this appeal. 
The varions propositions arising upon such appeal may be separately 
.considered. 

1. It will be remembered that the socket of the Mead fastener was 
adapted for use with spring studs. The parts surrounding the cen- 
tral bore are nonresilient. The resiliency which allowed the head 
of the stud to be compressed when entering the socket, expanding 
after entrance, was shown in the stud itself. The second claim does 
not expressly refer to the spring stud. The same was true of the 
Kaymond fastening device. The resiliency resided in the stud mem- 
ber. The défendants hère, however, hâve slitted the eyelet so as to 
render the socket member elastic, while their stud is nonelastic. Of 
this change Judge Coxe said: 

"This addition may or may not be an improvement, but it is entirely clear 
that the défendants cannot appropriàte the Mead invention by adding tliereto 
a new function, which in no way changes the action of the patented combina- 



yS8 MO FEDERAI, REPOMIJER. 

tion. It will hardly be pretended that afterthe décision in Kent v. Simons, 
suprt^, the défendants tbecein couliî haye esçiaped infrjngement by màking 
sucb a slit in tbe , Eaywoncp. button. Especially is thls true in view of the 
fact ttiat the Pringle patent, under wtiich défendants manufacture, shows a 
slitted soclîet with a solld stud, and, an unslitted. socliet with a spring stud, as 
alternative and équivalent construeticais." 

'. But it would seem to be unnecessary tp look for the expression of 
sueh an Idea in a patent. The transposition of resiliency between 
stud and socket would surely suggest itsèlf to a mind of ordinary in- 
telligence. We agrée with the circuit court in its conclusion. Such 
a trivial altération, the fundamental structure of the socket member 
remaining unchanged, would not avoid infringenient. 

2. It is next contended that there is no infringement, because de- 
fendant's ianvil plate is not perforated nor "provided with a central 
tubulaï lip, wMch extends dowïïwards into the central opening of 
the flrst disk." It will be necessary to examine the defendant's con- 
stWictiOn in order to appreciate the force of this contention. It 
Will be Seen that there is an outer métal cap, or "buttôn finish," E, 
and a bottom plate, B, which, like that in Raymond's device, is of 
a différent shape from Mead's, but which performs ail its functions. 
Upper and lower plate interlock/so as to make the complète casing 
of the button. Tîie top plate is re-enforced by a plate of thin cheap 
stuff, F, which takes the place of Mead's flUing. The anvil plate, C, 
is aii independent pièce, interj^sed between the upper and lower 
plates. Its détails are shown in the foUowing Fig. 7 of the Pringle 
patent: 

»' 

X — .^BB^^ — X 



lT 
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When the TariôtilS parts are assembled, the "clench-turning pièce," 
as it is called in that partent, présents the contour shown in the up- 
per figure, with a dépression shaped like a truncated cône extending 
down tôwards the opening in B. The hoUow fastening eyelet, d, is 
introduced upwards through this opening. Its internai central bore' 
is of a size sufiflcient fo permit the entrance of the truncated cône 
on the lower part of the "clench-turning pièce." Pressure being ap- 
plied, the latter spreads, and rivets the top of the eyelet down upou 
the low^er disk, B, of the button, and prevents its withdrawal. The 
socket member has thus been assembled and aflfixed to the fabric, 
but a part of its central bore is fllled by the depending métal of the 
clench-turning pièce or anvil plate, so that the stud pièce cannot be 
inserted to a depth sufficient to insure perfect engagement of the 
two members of the fastening device. In other words, an "obstruc- 
tion is offered to the entrance of the stud." If the métal forming 
+he truncated cone-shaped dépression were then eut away on the 
4nes, X, x, we would hâve a very close copy of the Mead device, in 
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which the side walls of the socket or central bore are composed of 
the anvil pièce and the eyelet. The défendants do not eut away this 
métal, but drive it up into the dôme of the button cap, giving to the 
anvil plate the contour shown in the lower figure, 7, and in the draw- 
ing of the completed button, supra, in which the side walls of the 
central bore are composed wholly of the eyelet, and the raised métal 
of the anvil plate forms a roof or dôme over the inner end of the 
central bore. We are unable to perceive why the opening in the 
lower plate may not be fairly described as contributing to form a 
central bore, although that bore, when formed, is lined with the 
métal of the eyelet. Indeed, in the Mead patent, where it is so de- 
scribed, both the eyelet and the tubular lip of the anvil plate are in- 
terposed between the métal of B and the spring stud. And we fail 
to find any sound distinction between an opening which is secured 
by the entire removal of a portion of the métal and one which is 
secured by forcing such portion out of the way. When looked at on 
any plane which the stud passes through to reach the utmost limit 
of its insertion, the anvil plate, C, présents an opening or central 
bore. It would seem to make no différence that beyond that limit 
there is a dome-shaped roof intégral with the métal of the anvil 
plate. Thé "central tubular lip" of C does not descend quite as far 
into the opening of the lower plate, B, as it does in Mead, but none 
the less the concentric central openings which are found within the 
limits of the planes intersected by the path of the stud together 
form a central bore; the main différence between the two devices be- 
ing that in défendants' that central bore is wholly lined with the 
métal of the eyelet. As we hâve already seen, the clench-turning 
plate of défendants performs the function of upsetting the eyelet in 
the same manner as does the anvil plate of Mead. The différences 
between the two are of form, not of function, and, under a construc- 
tion of claim 2 which would find infringement in Raymond's device, 
there is infringement in défendants'. 

3. The next proposition advanced is that the state of the art does 
not warrant the construction given to claim 2 by Judge Coït, that 
the device of Mead is either anticipated or is devoid of patentable 
novelty. In appellant's brief this branch of the case is argued at 
great length, with a detailed and exhaustive présentation of the state 
of the art as disclosed in some 30 patents, ail of which are analyzed 
and illustrated by elaborate diagrams. The case has been presented 
as if this court were sitting in review of Judge Colt's décision in 
Kent V. Simons. There seems to hâve been some misapprehension 
of the principles regulating appeals of this character. Shortly after 
its organization this court had occasion to enunciate the proposition 
that, where there was an appeal from an order granting preliminary 
injunction, the court below having followed an adjudication at cir- 
cuit sustaining the patent after contest upon pleadings and proofs, 
such adjudication is to hâve the same weight which it should hâve 
before the circuit court. "Appeals from orders," we said, "are not 
to be confounded with appeals from final decrees, and the rule which 
we hâve thus stated will not prevent our review of the adjudica- 
tion itself, whenever it and the record upon which it was made 
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shall bé presentea upoû apî)eal. The tendency of anj différent rule 
wOuld be tO prôduce confusion, and convert the review of thè inter- 
loÊutory order into a review of the Mal adjudication upon which 
it Tvasfouûdëd." American Paper Pail & Box Co. v. National Fold- 
ing-Box & Pa^r Co., 2 0. €. A. 165, 51 Fed. 229. Thè propriety of 
some such rule is apparent. -The priop adjudication has been se- 
cured by complainant on tèstiniony which has been sifted by cross- 
examination, and it would'seem that he should be entitled to cross- 
exaniination of défendants' experts before being deprived of the 
advSntage of his previous decree. Especially so in vîew of the ease 
With which ëx parte affldaTits of experts exploiting any theory de- 
sired may appafently be obtaîned. This practice has been ever sinco 
adhered to by this court. In Curtis v. Wheel Co., 7 C. C. A. 498, 
58 Fed. 784, vfe discussëd the merits, aM reversed; but in that case 
"the whole question of patentable invention [was] presented upon 
the face of thé Overman patent." The' patentee's own description of 
the State of the art, as set forth. in the spécification, was accepted, 
but it was held that the împrovement he made in that art did not 
rise to the digïlîty of invetition. In the casé at bar, if we take the 
art as the patébteé states it; we are not constrained to a like conclu- 
sion. So, toO, ifi Thomson^Hôuston Electric Co. v. Hoosiek Ry. Co., 
27 C 0. A. 4^0, 82 Fed. 462,^ we revéïtséd upon the merits, using this 
language: 

"The former adjudication was entitled iio great welght upoij ttie application 
fôr the prelimlnaiî- Injunctloni ànd Jastifled, althoilgh It did not neeessarily 
control, the décision. If it had been founded upon evldenèe not before the 
court upon the application forthe lajunction, or not so fuUybefQre It, it could 
not hâve been InteUlgently conslderçd by that court, and there would hâve been 
no record hère, upon which It could be re-examined. But the question whether 
twb patents are for the same invention la a question which Is to be determined 
by a comparisoU of the documents themseltes. There may be cases in which 
It is necessary to reSort to extrinsic évidence to ascertaln the meanlng and the 
true construction of the documents. The prçsent was not such a case. The 
patents are unçimblguous, and even the flle wrappers, which are In the record, 
are Of llttle value as extrlnslc évidence." 

In Fastener Co. v. Littauér, 28 C. C. A. 133, 84 Fed. 164, we quoted 
f rom the Paper-Box Case, supra : "The adjudication: upon which the 
motion fôr preliminary injunction was based, not being the subject 
of the appeal, is to hâve the same weight which it should hâve be- 
fore the circuit court, * * • in thé absence of somé GontroUing 
reason for distegarding it," — ^and added: , 

"No such côntrolling reason Is shown hère. No prlor patent, or prior use or 
prlor publication, having an Important bearlng upon the validlty or construction 
of the patent, and which was not before the court In the Columbian Company 
Case, Is now presented; no new authority on patent law is now flrst clted; 
there Is nqthing to show an improvident exercise of légal (iiscretion by the 
circuit judèe; afid apparently this is an effort to review, the décision in the 
Columbian Case at final hearing upon a partial présentation of the évidence 
then considered, and wlthout the cross-examination. There Is no warrant for 
such practice, wbjch was expressly eondemned in American Paper-Pail & Box 
Co. V. National Foldlng-Box & Paper Co., supra." 

It has seemed désirable once more to restate this rule of practice, 
since the appeal hère seems to hâve been mainly argued on the 



THE COLUMBIAN. 991 

theory that the décision of Judge Coït was to be reviewed, as if this 
were an appeal from that décision upon the record before hira. 

4. There is some testimony as to the use prior to 1885 of a variety 
of glove fastener known as the "Schloss Fastener," and which is 
claimed to anticipate the Mead device. This is, of course, presented 
on ex parte afiûdavits, and it is sufficient to say that we flnd it un- 
persuasive. Testimony of prior use, produced after adjudication and 
unsifted by cross-examination, is always to be accepted with caution. 
It must be most clear and convincing to warrant what is substan- 
tially a reversai of an adjudication at final hearing. The same re- 
marks apply to the attempt made to prove public use of the Mead 
fastener prior to 1882. 

5. There hâve been several prior patents and drawings introdueed 
in the case at bar which were not in the record before Judge Coït. 
Thèse include the Schloss English and Schloss Italian patents, the 
Sappey French patent, and United States patents to Mauvias, Atkins, 
Mead of 1880, Kraetzer of 1884, Jenk, Newton, and Schneller. The 
Hiere introduction of additional patents does not change the situation, 
unless they indicate that the prior art knew of devices not indicated 
by the patents in proof before the judge who heard the cause at final 
hearing. The new patents do not indicate any material différence in 
the State of the art from that shown by the patents to Capewell 
(Fig. 5), Bâtes, Burtey, and others, which were before Judge Coït. 
The patent in suit is undoubtedly one of limited scope, its éléments 
separately considered may be found in prior patents, and whether, in 
view of the state of the art, it exhibits invention is an arguable ques- 
tion; but the additional patents do not malce such a change in the 
showing as to the state of that art as would warrant the judge who 
heard the application for preliminary injunction in disregarding the 
adjudication sustaining the patent at final hearing, and we cannot 
flnd that he erred in foUowing that adjudication, and in considering 
only the question of infringement as fairly before him. The order 
appealed from is aifirmed, with costs. 
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(Circuit Court of Appeals, First Circuit. April 12, 1900.) 

No. 302. 

1. CoLLiBiON— Sailing Rules— Change of Coubse. 

A variation of half a point in a sailing vessel elosehauled or hove to, — 
in which case she is regarded the same as a vessel under way and close- 
hauled, — does not constitute a change of course, wlthin the rule requlrlng 
a privileged vessel to maintaln her course. 

2. Samb— Steamer and Sailing Vessel. 

The fact that a sehooner had no one at the helm, which was lashed, 
or that she was insufficlently manned, cannot be held a fault contrlbuting 
to a collision with a steamship In a fog at night, when In any event It 
would hâve been her duty to keep her course, and she did this. 
8. Rbvikw — Appeal— Question of Fact. 

The circuit court of appeals is not bound by a findlng of fact made by 
the court below In an admiralty case, but It Is Its duty, under the statute 
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giving thé rlght of appeal, to détermine such question In aceordance with 
the conyiotiobs formed from the record by tlie Judges slttlng on tlie appeal. 
4. Coli.ision*xtSteambr and Saii/IHG Vessbl— Goktributort Pault. 

The ruïe applied that where a steamer was confessedly and grossly in 
fault for à collision with a schooner, by reason of her excessive speed in a 
fog at a jpl^ee where she had reason to apprehend danger, any doubts as 
to fault in the schooner contributing to her injury will be resolved In her 
favor. 
AIdrichi District Judge, dissenting. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Benjamin Thompson, for appellants. 

Lewis S. Dabney and Frédéric Cunningham, for appellee. 

Before PUTNAM, Circuit Judge, and WEBB and AUDRIOH, Dis- 
trict Jud'ges. 

iPUTNAM, Circuit Judge. This is a case of collision between the 
océan steamer Columbian, of 8,050 gross tons, on a voyage from 
London to Boston, and the flshing schooner Ella M. Doughty, of about 
71 tons. The collision occurred in a fog on the La Hâve banks 
shortly béfore midnight on August'30, 1898. The steamer had 
slowed down somewhat after entering the fog, but she was running 
between 9 and 10 knots. When she heard the horn from the 
schooner she stopped her éngines, but she did not reverse until she 
saw the schooner's white light. She was an overtaking vessel, com- 
ing up on the starboard quarter of the schooner. Both vessels were 
found in fault by the district court. 91 Fed. 801. The steamer was 
clearly in fâult for excessive speed. Indeed, considering the known 
frequenting of the locality, her speed was without due regard for 
human life. This is none the less true because the fréquent con- 
demnation by the courts of excessive speed in fogs has not yet 
broken up what is described in The Umbrîa, 166 U. S. 404, 409, 17 
Sup. et. 610, 612, 41 L. Ed. 1053, 1057, as a «custom" which "implies 
a flagrant disregard of the safety of other vessels." 

The respects in which the schooner is alleged to hâve been at 
fault, as maintained at bar, ^re: She had no helmsman; her wheel 
was lashed; she had no tôrch or flare-up light; she had no proper 
stern light; she gave improper fog signds; she constantly changed 
her course; she might hâve avoided the steamer; she had no proper 
lookout; her helm should hâve been freed on hearing the steamer; 
and her deck was insufflciently mannedJ The fl^tgt, second, sixth, 
seventh, ninth, and tenth faults thus allçged résolve themselves into 
• one, subst^ntially to the effect that the schooner's wheel was lashed 
in the becket, and that nothing was done to control her movements. 
She was hove to, as she had a riglit to be by immémorial usage on 
the océan. Her only change of course claimed at bar was a varia- 
tion of a half point or a quarter. A change of course of a half point 
in a vessel closehauled is unavoidable, and is not a fault. Mars. Mar. 
Coll. (4th Ed.) 478; The Emily B. Maxwell, 37 C. G. A. 658, 96 Fed. 
999, decided by the circuit court of appeals for the Sixth circuit, 
and authorities there cited. .The saine rule necessarily applies to 
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a vessel hove to, especially as she is ordinarily regarded as a vessel 
under way. Mars. Mar. Coll. (4th Ed.) 405. In the case at bar the 
schooner was undoubtedly, for the purposes of the law, a vessel un- 
der Avay and closehauled; and there is no évidence in the record 
justifying the inference that she could hâve kept her course more 
steadily than she did, if ail the matters complained of in this con- 
nection had been as the Columbian maintained they should hâve been. 

Before leaving this topic it is well to call attention to The Iroquois, 
33 C. C. A. 435, 91 Fed. 173, 176, decided by the circuit court of ap- 
peals for the Second circuit, illustrating how broad is the rule which 
we apply hère, — that the yawing of a vessel closehauled, within 
the limits which we hâve stated, does not charge her with not hold- 
ing her course. In The Iroquois it was claimed that a sailing ves- 
sel, closehauled, must be held in fault because she did not overcome 
her leeway. It is well known that the leeway is frequently equal to 
a full point. The court observed that it had not been referred to any 
authority which requires a privileged vessel to persist in difflcult 
maneuvers for the purpose of overcoming the ordinary leeway. The 
principle of this observation is in the same line with the other 
authorities which we hâve cited, and with the settled practices of 
the admiralty law, ail of which require us to hold that the proofs 
show no change of course on the part of the Ella M. Doughty for 
which she could be held responsible. 

The Columbian, however, undertakes to make the flrst, second, 
seventh, ninth, and tenth faults, as alleged at bar, do double duty. 
In other words, she complains, not only that the Ella M. Doughty 
changed her course, but also that she was in fault in having no 
wheelman, in having her wheel lashed, and in not having her decks 
fully manned, so that she could not avoid the steamer, which it is 
alleged she might hâve doue. If she had undertaken to avoid the 
steamer, she might hâve been subject to the observations in The 
Delaware, 161 U. S. 4.59, 469, 16 Sup. Ct. 570, 40 L. Ed. 771, where 
the court intensifies, in an illustrative way, the duty of a privileged 
vessel to keep a steady hand. If the Ella M. Doughty had changed 
her course, she would prima facie hâve violated the statutory rules, 
and, under the décisions of the suprême court, she would hâve been 
required to show, not mei'ely that such violation was probably not 
one of the causes of the collision, but that it could not hâve been. 
The Providence (C. C. A.) 98 Fed. 133, 134. On the other hand, 
the alleged faults now under considération do not relate to a statu- 
tory rulc; They concern only the ordinary rules of navigation, as 
to which, it must appear, not only that there were faults, but that 
thev did in fact contribute to the collision. The Xacoochee, 137 U. 
S. 330, 340, 341, 11 Sup. Ct. 122, 34 L. Ed. 087, well illustrâtes 
this, in a case which is strikingly analogous to the facts at bar 
with référence to this topic. In the case at bar, even if the 
schooner's helm had been freed, and she had had a helmsman, and 
her deck had been manned to the satisfaction of the Columbian, 
nothing would hâve come therefrom, because the schooner would 
not hâve been justified in availing herself of ail thèse things for 
100 F.— 63 
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the only purpose for wMch ghe couW haveaTailçâ lierself of them 
uaâep the circumstances; that is, qiakiag a change of course. 

The Umbria, 166 U. 8. 404, 17 Supi.Ot. 610, 41 L. Ed. 1053, already 
referred to, cuts under this whole group of alleged faults-i The Um- 
briaiwas about 12 miles out of îfew York Bay, runningi through an 
intermittent fog at a speed of fro» 16 to 19 knots, and came into 
collision with aniother steamer, the Iberia. The Iberiajî after hear- 
ing, the 'Wthiatles of the Umbria, althongh unable to see her, changed 
her cour^ for ithe intended purpose of givingher moreroom; and 
the donrt^ as appears at page 410j 166 U. S., page 613^:17 Sup. Ct., 
and page lOSS, 41 L. Ed., thought itiWould hâve been more prudent 
on the part of thé Iberia not to hâve changed. NeYéirtheless the 
opinion, said at page 420, 166 U. S^^ page 617, 17 Sup. Ot,, and page 
1062,:41;I<. îEd.: ■. :n!,i '. 

"Iti tiils (iàse It Is manifest that no précautions on tlie part^ of ■ the Iberia 
would hâte bëeb cf the sllghtest avail, lu sriëw of the extrâorilnary speed of 
the Umhrla; It is true tliat, If she had stapped proinptly, she niight not hâve 
reached the ..point where the, courses ofthe two steamers li^tetsected; but It 
iSj^eqwlIy irue.that, if she h£id been gping at a muchgrèater speed than she 
was, she would hâve paiSed the point of intersectioù beîtire the Umbriia 
reachedlf."; -< ■ . ■ :'s ,i; ', • ■ ..' : !■'■.'.■ ■ 

The cesult; vras, as appears at jpage 421, 166 U, S., page 617, 17 
Sup. et., and page 1062, 41 L. Ed., tihat, notwithstandiag the change 
of course, on the part of the Iberia, the majority of thé court held 
that she ssfas not in fault, while others rested their conclusion re- 
lieving her on the view that, evennif she was in fault, such fault 
did niot contribute to the collision. Indeed, this class of considéra- 
tions is dilsposed of by a^singlepraclical question: With. this large 
oceaû steamer coming up on her quarto out of a fog at midnight, 
at an admitted speed of 9 knots, what could this schooner hâve done, 
except to keep steady, as she did, and to await herfate, desperate 
as it might, hâve been? Like the Iberia) she was in extremis from 
the mom«nt;she heard the steamer with which she coUided. approach- 
ing at an undue rate of speed; and again, like the Iberia, whatever 
she might hâve attempted might,ifor aught she could foresee, hâve 
proved to MVe been the very thing she ought not to hâve done. 

The eightb; fault alleged at bar against the, Ella M. Doughty was 
that she had no proper loofcout; but> as the Oolumbian came up on 
the starboard quarter, it is impossible to maintain seriously that 
this, if true, wâs one of thé contributing causes- of the collision. 
The third and fourth alleged faults, — that she had ho torch or 
flare-up light, and that she had no proper stern light, — under the 
international rules now in force, run together into a single proposi- 
tion. Under article 10, she had her option to show over her stern 
a flxed white light or a flare-up light, and she eleoted the former. 
It is true that the light was not screened according to the letter of 
the statute, because it was visible oVer 16 points of; the compass, 
instead of 12; but it was visible aft, and visible to thè Oolumbian 
as she overtook the schooner, so itis not possible that this could 
hâve contributed to the collision. Comment is made as to the height 
above the deck at which the Doughty carried her light, but there is 
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Jio leason for ïiolding j:hat tMs contributed to the collision, and, in 
view qf the. indeflnite pliraseology of tlie statute in this partieular, 
it is impossible for us to say that it was not comi)lied witli. There 
is no évidence that the light had not the power which article 10 re- 
quires. So far as this alleged fault is concerned, the Columbian 
fails to maintain her case. 

The main question with référence to the liability of the Ella M. 
Koughtj' to share the damage caused by the collision is raised by 
the fifth alleged fault, to the effect that she gave improper fog sig- 
nais. Ûnder the présent international rules, as she was on the port 
tack, she should hâve given two blasts of her horn in succession;, 
but five witnesses f rom the steamer testify that they heàrd only one 
blast, although they heard this given twice. This would indicate 
that she was on the starboard tack; and, being on this tack, and 
on the port bow of the Columbian, the course of the vessel was 
such that that tack would hâve taken her clear of the steamer. The 
captain, of the Columbian testifled that, as he heard but one blast, 
he did not change his course. Probably he would hâve been justi- 
fîed in this if the schooner had given but a single blast; and, how- 
ever this may hâve been, if in fact she gave oiily a single blast, this 
would hâve been a violation of a statutory rijle, which it would be 
impossible to détermine did not contribute to the collision, so that 
unavoidably she would hâve been held in fault. 

As wç hâve already said, five witnesses aboard the steamer testify 
that they heard single blasts. Among thèse is a passenger, who may 
be suppqsed to be disinterested ; but his circumstances were in fact 
such, as they naturally would be at midnight, that no spécial weigbt 
ean be given to his testimony on a question of this character. As 
against thèse witnesses, the schooner produces thrçe. Their testi- 
mony is not partiçularly criticised, except that it is apparent that it 
did not commend itself to the learned judge who sat in the district 
court; and it is also apparent that there was a certain amount of 
inattention on the part of her lookout, who was also blowing the 
horn. This inattention might be fatal to the schooner if the ques- 
tion were whether the horn was blown at ail, but that it was blown, 
and that it was heard aboard the steamer, are admitted. Therefore 
we are to weigh the case on the single question whether or not, it 
being admitted that the horn was blown, it was blown with the 
number of blasts .required. 

On this proposition the Columbian insists that, as the question is 
one of weighing conflicting évidence, the flnding of the court below 
must be treated by this court as unassailable. The case on which 
she mainly relies is Davis v. Schwartz, 155 U. S. G31, 63G, 15 Sup. 
et. 237, 39 L. Ed. 289, which related to the report of a master in 
chancery. A full considération of the opinion will show that it is. 
to be qualifled according to the peculiar circumstances of the case. 
It appears at page 637, 155 U. S., page 239, 15 Sup. Ct., and page 
293, 39 L. Ed., that the référence to the master was a spécial one, 
so that thé case falls within the principle of Kimberly v. Arms, 
129 U. S. 512, 9 Sup. et. 355, 32 L. Ed. 764. A statement nearer to. 
the rulë on which the Columbian seeks to rely in this partieular 
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will be founa ip Wairen v. Keep, 155 U. S. 365, 267, 15 Sup. Ct. 83, 
39 li. Ed. 144; but the last statement, and one which must now be 
acce^Ttédà^ correct, is in Towson v. Moore, 173 U. S. 17, 24, 19 Sup. 
et. 332, 335, 43 t. Ed. 597, 601, where it is said: 

"A séries of décisions ôf thls court bas establlshed tbe mie that successive 
and concurrent décisions of two courts In the same case, upon a mère ques- 
tion of fact, are not to be reversed unless clearly shown to be erroneous." 

This rule bas been applied, as in Warren v. Keep, to ândings by 
a master or conimissionef whicb hâve been afflrmed by the court; 
this béing regarded as the équivalent of "successive and concurrent 
décisions of two courts in the same case." The rule, in this view 
of it, yf/aâ applied by us in The Providence (0. C. A.) 98 Fed. 133, 
135, alreâdy referred to. Even as thus applied, it is justly subject 
to the observations of Mr. Justice Swayne, speaking for the court, 
in The Ariadne, 13 Wall. 475, 479, 20 L. Ed. 542, 543, as foUows: 

"We are not unmlndful that both the circuit and district courts came to 
a conclusion différent from ours as to the àlleged fault of the steamer. Thelr 
judgments are entltled to, and hâve recelved, our most respectful considéra- 
tion. Thelr concurrence ralses a présomption, prima facie, that they are cor- 
rect. Mère doubts should not be permltteid to disturb them. But the pre- 
sumption referred to may be rebutted. The rlght of appeal to this court is 
a substantlal rtglit, and not a shadow. It Involves examinatlon, thouglit, and 
judgment. Where our convictions are clear, and differ f rom ■ those of the 
lèarned Judges below, wé may not abdicate the performance of the duty -whicb 
the law Imposes upon us by deçUnlng to glve our own judlclal effect." 

The rule stated in Towson v. Moore, whieh contemplâtes two con- 
current, décisions belOw^ cannot apply in terms to an appeal from 
the district court to this court, where there has been no finding by 
a master «r commissioner; and it has never been so applied by us, 
except iû SOlhe peculiar cases, where it was apparent that it was 
impossible to say that a finding cbntrary to that of the district court 
was the nttore likely to be correct. On the other hand, it sometimes 
happons that the judge of the first instance receives misleading 
impressions with référence to the ^^^eight to be given the testimony; 
and it also sometimes happens that a court which has a printed rec- 
ord, and thus can' easily balance one portion of the proofs against 
another, dérives advantages supetîor to any which the instance 
judge can dérive from a personal inspection of the witnesses. How- 
ever this may be, the practice in this circuit, subject to the peculiar 
cases which we bave stated, has been tb secure what the statute 
establishing this court intended to secure, — not only a prompt hear- 
ing, but a retrial of the case in accordance with the convictions 
formed from the record by the judges sitting on appeal. Davis Elec- 
trical Works v. Edison Electric Light Oo., 8 C. C. A. 615, 60 Fed. 
276, 277. 

Eetuming now to the spécifie proofs, it is to be borne in mind that 
there are' some cases of this character which can be met by the 
fact that,' by reason of "thç vagariès of sound in a fog," apparently in- 
cohsîstelit testimony can be disposed of on the conclusion that the 
évidence from both vessels may be true, in that, while proper signais 
were made by ore, they were not transmitted correctly to the other. 
Mars. Mar. Coll. (4th Ed.) 40, 41. Several cases bearing on thia 
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proposition are cited at bar, but they need net be further refetred 
to by us, because we think this appeal can be disposed of witbmit 
resorting to any problematical explanation of that character. 

It is true tbat in a case of collision the want of discipline found 
to exist aboard either vessel créâtes a presumption against proofs 
coming from her officers and crew, when the évidence is closely bal- 
anced. TMs bas been said in this court several times, and it is a 
just rule, by which sometimes the court is much aided in weighing 
conflicting proofs. This rule, however, can hardly be applied so far 
as to outweigh the testimony of the crew of the Doughty, under the 
peculiar circumstances of this case. It is testitied by the master of 
the Columbian that he heard the horn of the schooner at least twice 
before the collision, and each time a single blast. At the time the 
flrst one was given there were, as already stated, only two men on 
the deck of the schooner; but when the second was given the cap- 
tain had come on deck, and he had heard the horn blowing while he 
was below. He had f ollowed the sea for over 20 years, and had 
been a master for over 11. The lookout had followed the sea for 
over 30 years, and the man aft for 23. The resuit was to hâve bred 
in thèse men an instinct to give the proi>er number of blasts for 
the tack the vessel was on, especially after the steamer was heard 
approaching, and also to lead the man at the wheel and the mas- 
ter to hâve done as the latter testifled he would bave done in case 
there had been but single blasts; that is to say, to hâve corrected 
the error in the quick and emphatic language of those who follow 
the sea. Looking at this fact, and combining it with the testimony 
of those aboard the Doughty, however it may be subject to com- 
ment in any particular, it is not easy to find that it is outweighed. 
Yet it must be in order to hold the Doughty in fault. As we hâve 
already said, the fault of the Columbian was not only flagrant, but, 
on this appeal, confessedly so. While we bave no occasion to state 
the presumption as to the whole case against a vessel confessedly 
in fault, or shown to be by uncontradicted évidence, so extremelv 
as it is stated in The City of :N'ew York, 147 U. S. 72, 85, 13 Sup. 
et. 211, 37 L. Ed. 84, 85, vet we bave no hésitation in adopting thé 
modiâed form found in The Umbria, 160 U. S. 404, 409, 17 Sup. Ct. 
610, 41 L. Ed. 1053, as a practical rule which cannot be disregarded, 
and which may justly be applied in weighing proofs under the cir- 
cumstances of the case at bar. There it was said that, "so gross 
was the fault of the Umbria, that any doubts regarding the manage- 
ment of the other vessel, or the contribution of her faults, if any, 
to the collision, should be resolved in her favor." Any theory 
brought forward by the Columbian, guilty, as she was, of a flagrant 
error, with the view of excusing herself in any part, is subject tô 
suspicion to sucb an extent that it cannot prevail to hold the 
schooner, so long as the other probabilities, in connection with the 
direct proofs, do not so preponderate as to satisfy the mind in her 
behalf. Since, for the reasons we bave stated, we cannot satisfy 
ourselves that the propositions of the Columbian with référence to 
the alleged faults of the Doughty are correct, we must necessarily 
hold that they are not sustained. 
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Thft,^e(5|r(ee.,9f tl^e district court k reversedjaoïii tl^^. case îs re- 
ipànded, tj9; tplLt court, wi^)i(iireci;ipi|s'to enter à Recrée i'û Wof ot 
the libéla^t?/]Ç)^ïciiw, on t^^^^ Columbiian 'was alone in 

fault, .wjtfikiintere^t an,4 tjié costs of thé.Jdistrict court; ànd thè costs 
of appeâï ^çi awEfrjàed to tne àppellants. 



ALDEipH, District Judge. Tlii? casé doés n(^t strilœ me as it 
•dpes; tlie, other jïi,4g®s sitting, I sbbuld prefer tq, rest. the décision 
ùpon tl^e ^^^sult rèachçd; t^^^ district jjudge, wîio'sàw ànd heard 
tte, ^^itupssèé, 'ÈhB, maj'ority opinion gô^s' upon the ^groiind that the 
fault pï tbç. schooner, if m^ré was faul,t, did n6|; Cbntfibute to the 
collision, , Bnt it. seems to me that t$&, situation on the schobner 
was inexc.;;i,sable, and présents sucb conditions of inâiflerënce, at 
least, it vcijf conditions pf carelesspéss . atid abandbîi, as to remove 
the case f/fom that ciass pf cases wWqb require t^ie àppëllate court 
tb see cleairly, beifore distiirbing the resuit, that mé fault was other 
or différent than tbatfpund by theppurt which, à^iiv tiiè witnesses. 
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AMEtllCAN SUEEÏY CO. OF NEW YORK v. BURLÏMTON SLEVATOR 

CO. (Circuit Court of Appeals, Eighth Circuit. Deefember 13, 1899.) No. 
1,260. In Error t6 the Circuit Court of the United States for tlie Bastem 
District of Missouil. WUliaip B. ïtiompson, Thomas W. BuUitjt, Clinton Eow- 
ell, and Rudolph Schulenberg, for plaliitifC in error. t', W.' Lehmann, for dé- 
fendant In error. Dlsmissed, wlth costs, on motion of plàintilï In error. 



BARSIOW V, FAEMEBS'i tiOAN & TBUST CO. et al. ; (Circuit Court of 
Appeai8>: Bigijtli, Circuit. I>,e,cember 21,. 1^99.) No. 1,277. À-PPPal-from the 
Oirçuit; Court of the United St^teg for the Eaatern District 61 Arkansàs. X M. 
&, J^Ù. Tafiqr, içr appellant. John McClure aûd P. 0. fiooléy, for appellees. 
No bplnloil/'-Rtrerised, tvliai costs, upoâ eùtifession of error, and cause re- 
manded for further' proceedinjgïv - 



BABSTOW T..FARMï;RS' LOAN & TÀtrST CO. ef al. (Circuit Court of 
Appeals. Ei^th Ciretilt. Décember 21, 1899.) No. 1,278. Aijpeal from thé 
Circuit Court Jof the United States for the ÏJastern District bf Arkansàs. J. M. 
& J.i G.; Taylojr, for. appellant. No opinion, .Afflrmed, with costs, by consent 
pf appellant. i . , , 



BRADFORD Sî^ÏLT. 00. v: LODGE & SHIPLEY MACHINE TOOL CO. 
(Circuit Court: of Appeals, Sixth Circuit Mareh 15, 19O0.)i No. 776. Appeal 
from the Circuit Court of the United States fpr the Southern District of Ohio. 
George J. Mjirray, for appellant. George B. tarklnson, for appellee. No opin- 
ion. Decree of ëlrcult court aftlrmed. 
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CASCO MIN. GO. et al. v. XBAD VILLE BASIN MIN. 00; et al. (Clmiit 
Court of Appeaîs Eighth Circuit. December 20, 1899.) No. 1,272. Appeal 
(rom the Circuit Court of the United States for the District of Colorado. W. H. 
Bryant and H. H. Lee, for appellants. John A. Bwing and John M. Maxwell, 
for appellees. No opinion. Afflrmed, with eosts. 



THE CHICAGO. (Circuit Court of Appeaîs, Second Circuit March 14, 
1900.) Nos. 45, 46. Appeal from the District Court of the United States for 
the Northern District of New Yorlj. Maurice 0. Spratt, for appellant. Ulysses 
S. Thomas, for appellees. George Clinton, for the Townsend Davis and the 
W. I. Babcoclj. George S. Potter, for the Owego. Before WALLACE, LA- 
COMBH, and SHIPMAN, Circuit Judges. No opinion, Decree of district 
court affirmed, with interest and eosts, on opinion below. 71 Fed. 637. 



CITY OF BEATRICE v. NOKTHWBSTERN MUT. LIFE INS. CO. (Cir- 
cuit Court of Appeaîs. Eighth Circuit January 19, 1900.) No. 1,299. In 
Error to the Circuit Court of the United States for the District of Nebraslia. 
F. N. Prout, Alfred Hazlett and Alburtus H. Kidd, for plaintlff in error. John 
L. Kennedy and M. L. Leamed, for défendant in error. No opinion. Afflrmed, 
with eosts. 



CITY OF CLEVELAND v. UNITED STATES. (Circuit Court of Appealà, 
Sixth Circuit. February 14, 1900.) No. 684. Appeal from the Circuit Court 
of the United States for the Northern District of Ohio. Miner G. Norton and 
Ford, Boyd & Crowl, for appellant. J. J. Sullivan, for appellee. Dismissed 
on motion by appellant 



CITY OF LINCOLN v. SNYDEB. (Circuit Court of Appeaîs, Eighth Circuit. 
January 22, 1900.) No. 1,323. In Error to the Circuit Court of the United 
States for the District of Nebraska. J. R. Webster and John P. Maule, for 
plaintlff in error. Lionel C. Burr and Charles L. Burr, for défendant in error. 
Dismissed, with eosts, on motion of défendant in error. 



CITY OF LINCOLN v. STODDARD. (Circuit Court of Appeaîs, Eighth 
Circuit. January 22, 1900.) No. 1,322. In Error to the Circuit Court of the 
United States for the District of Nebraska. J. R. Webster and John P. Maule, 
for plaintlff in error. Thomas Ryan, for défendant in error. Dismissed, with 
eosts, on motion of défendant in error. 



CITY OF PIERRE v. GORHAM. (Circuit Court of Appeaîs, Eighth Circuit. 
March 12, 190O.) No. 1,310. In Error to the Circuit Court of the United 
States for the District of South Dakota. Ivan W. Goodner, for plaintifC in 
error. H. R. Horner, R. W. Stewart, and Herbert Winsor, for défendant in 
error. Dismissed, with eosts, on motion of plaintlff in error. 
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COURT V. SMÏTHéiâl. (Circuit Court Of Appeals, Slith Clrcrilt. Febra- 
ary 15, 1900.) No. 735. Appeal from thè District Court of the United States 
for ihe Northern District of Ohio. Forman & McTlglie and Arnold Green, for 
appellânt. Goulder, Holding & Masten, for appellees. Dlsmlssed, on appel- 
lees' motion, for failure of appellant to file briefs under rule 24 (31 C. C. A. 
clxiv., 00 Fed. clxiv.). 



DAUGBERTT t. HODD et al. (Circuit Court ot Appeals, Elghth Circuit. 
Febroàry 5, 1900.) No. 1,378. Appeal from the Circuit Court of the United 
States for the District of Nebraska. Charles Ogden and Joël W. West, for 
appellant. Carroll S. Montgomery and Matthew A. Hall, for appellees. Dls- 
lûissed, wltb costs, on motion of appellees. 



DENNISON MFG. CO. T. SCHARF TAG, LABEL & BOX CO. (Circuit 
Court of Appeals, Sixth Circuit. March 12, 1900.) No. 785. Appeal from the 
OtRhilt<Gourt of the United States for the Eastern District of Mlchigan. Row- 
land'CÔ^ for appellant James Whittemore, fdr appeUéa. Dlsmlssed on mo- 
tion Of &pp«Uant. 



DBWEY STAVB CO. et al. v. PIERCE. (CSrcult Court of Appeals, Slxth 
Circuit. January 5, 1900.) No. 680. Appeal from the Circuit Court of the 
United States for the Northern district of Ohio. Doyle & Lewis and Clayton 
B. BJvîBtett, for appellants. Brown & Geddés, for appellèe. No opinion. De- 
ccee Of circuit court affirmed on stipulation. 



EQUITABLE MUT. LIFE ASS'N v. CONNOa (CTrcuIt Court of Appeals, 
Elghth Circuit. December 21, 1899.) No. 1,281. In Error to the Circuit Court 
et the United States for the District of Colorado,- Oliver B. Liddell, for plain- 
itlfC in error. J. B. Boblnson and Milton L. Anfenger, for défendant in error. 
Dismissed, without costs to either party in this court, per stipulation of the 
partie». 



FIDELITT & CASUALTY CO. OF NEW YORK v. TICKTIN. (Circuit 
Court of Appeals, Eighth Circuit. January 29, 1900.) No. 1,364. In Error to 
thetarçntt Court of the United States for the Western District of Missouri. 
William Warner, O. H. Dean, W. D. McLeod, and Haie Holden, for plaintlfE in 
error. Dlsmlssed. wlth costs, on motion of plalntifC in error. See 87 Fed. 543. 



FISHER V. COMMERCIAL SAV. BANK OF ALBION, MICH., et al. (Cir- 
cuit Court of Appeals, Sixth Circuit. February 26, 1900.) No. 798. Appeal 
from the Circuit Court of the United States for the Eastern District of Mlchi- 
gan. A. M. Gulver and Fred A. Baker, for appellant. Edwin F. Conely, for 
«ppelleea. Dlsmlssed on stipulation. 
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GERMAN-AMBRICAN INS. CO. OF NEW YORK v. HARRISON. (Circuit 
Cotirt of Appeals, Eighth Circuit. December 6, 1809.) No. 1,217. In BrroÉ 
to the Circuit Court of the United States for the Southern District of lowa. 
A. H. McVey, for plaintlff in error. A. H. Stutsman and D. M. Sprague, for 
défendant In error. Dismissed, with costs, on motion of défendant in error, 
wlth 10 per cent, damages on the original judgment 



GEEBN V. CITY OF LYNN. (Circuit Court of Appeals, First Cîlrcult. Jan- 
nary 19, 1899.) No. 240. Before WEBB, ALDRICH, and BROWN, District 
Judges. Motion to file pétition in error denied. See 31 C. C. A. 248, 87 Fed. 
839. 



HARDSOOG MFG. CO. v. LATTIMORE. (Circuit Court of Appeals, Blghth 
Circuit. January 10, 1900.) No. 1,301. Appeal from the Circuit Court of the 
TJnited States for the Southern District of lowa. John W. Munday, for appel- 
lant. E. Hayward Fairbanljs, for appellee. Dismissed, -wlth eoets, on motion 
of appellee, pursuant to rule 23 (31 C. C. A. clxill., 90 Fed. elxiii.), for f allure 
to print the record. 



HARRISON V. GERMAN-AMERICAN INS. CO. OF NEW YORK. (Circuit 
Court of Appeals, Eighth Circuit. December 6, 1899.) No. 1,218. In Error 
to the Circuit Court of the United States for the Southern District of lowa. A. 
H. Stutsman and D. M. Sprague, for plaintifC in error. A. H. McVey, for de- 
fendant in error. Dismissed, at costs of défendant in error, on motion of 
plaintlff in error. 



HIGGIN MFG. CO. v. MURDOCK. (Circuit Court of Appeals, Sixth Cir- 
cuit. February 12, 1900.) No. 774. Appeal from the Circuit Court of the 
United States for the Southern District of Ohio. George B. Parliinson, for 
appellant. Jones & James, for appellee. No opinion. Decree of circuit court 
reversed. 



HULL et al. v. MINER et al. (Circuit Court of Appeals. First Circuit. Jan- 
uary 11, 1898.) No. 198. Appeal from the Circuit Court of the United States 
for the District of Massachusetts. James J. Myers, Henry G. Vaughn, Charles 
0. Morgan, Jr., and Samuel H. Brown, for appellants. James H. Lange and 
Odln B. Roberts, for appellees. Before PUTNAM, Circuit Judge, and WEBB, 
District .ludge. 

PER CURIAM. On motion of the appellants, and before any hearing on the 
merlts, It is ordered that this appeal be dismissed, wjthout costs in thls court 
(the appellees waiving costs), and that a mandate issue forthwith. 



JOHN HANCOCK MUT. LIFE INS. CO. v. CITY OF HURON. (Circuit 
Court, of Appeals, Blghth Circuit. January 25, 1900.) No. 1,332. In Error to 
the Circuit Court of the United States for the District of South Dakota. Wil- 
liam M. Jones, for plaintlff in error. John Wootl, for défendant in error. No 
opinion. Affirmed, wlth costs. See 80 Fed. 052. 
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,: JOHNSCWPet, aL m. SCHMJPT.- (Circuit i Court ofARpe^lSii-Sixth Circuit 
-January 5, .mX>.) No. 740. : In Brroii to the Oivcuit Court of Jiie United States 
for the Bastem Bistrict of ilennessee. JohUi F. MeNutt^ for i>laiatifCs in 
«rror.: No eplnlon, j Judgwmt ol cirGuit court afflrmed. ; 



KILGORB'S ADM'R v. STANLEY. (Circuit Court of Appeals, Fifth Cir- 
cuit. December 24, 1897.) No. 660. Appeal from the Circuit Court of the 
United. States fpr.the Northern District of Georgia. Alex. C. JCing, for appel- 
le©. Dismlksea i^der rùle 16 (Si C. C, A. çlk., SO Fed, cllx'.). 



KINGDOM PUB. CO. t. AMERICAN BOOK CO. (Circuit Court of Ap- 
peals, Eighth Circuit. December 4, 1899.) No. 1,171. In Error to the Circuit 
0)tirt of the UaitedîStatbs for the District Of Minnesota: 0. S. Darrow, W. V. 
Mflèld, Henry J. i Fletcher, and Joipes 0. Plfleld, f or jdalntlfC in error. C. S. 
Jelley, G. DjiO'Brlen, and Thomas D. O'Brien, for défendant in error. Dis- 
mlssed, with costsj on motion of défendant in error^ipuTsuant to rule 24 (31 
■0. a A.clxlT.i 90» Fed. clxly.). : i 



LA DOW et al. v. PENFIBLD. (Circuit Court of Appeals, Sixth Circuit. 
Marçh 15, 1900.) "So. GiÈ: ' Appeal from thé Circuit <3ouft of the United States 
"ftir thé Northern District of OMo. Gilbert & Hllli: 'for appellants. Kline, 
Carr.'Toliefi & Gôff, for appellee. No oplnibû. Decteeôf circuit court afflrmed. 



LANGE et al. v. SEITEB. (Circuit Court of Appeals, Eighth Circuit. De- 
cember 5, 1899.) No. 1,207. In Error to the Circuit Court of the United States 
for the Eastern District of Missouri. William A. Alderson and CUfford B. 
AUeij, for plaintiffs in error. Sterling- P. Bond, for défendant in error. Dis- 
missed, wiith eostp, on motion of plaintifCs iu error. 



LOUISVILLE & N. R. CO. v. CARNEY. (Circuit Court of Appeals, Fifth 
Circuit. April 16, 1900.) No. 897. In Error to the Circuit Court of the United 
Sttftes for the Northern District Of Alâbama. Wm. A. Walker, for pldintifE in 
error. A. O. Laaé and Frank S. Whlte, for défendant In error. Wrlt irf error 
disinissed. ^ ^ ',:: ■ ' ■ 



MeDONALD v. THOMPSON. (Circuit Court of Appeals, Eighth Circuit. 
Jahùdry 24, 19Ô0.) No. 1,329. In Error to thé Circuit Court of the United 
States for the District of Nebraska. Andrew B. Harrey and John H. Ames, 
for plaintlfC in error. Charles E.Magoon aud'HalleckP. Ros«, for défendant 
in error. Writ of error dismlssed, with costs, on motion of plaintifC in error. 



■ • McGHBE et al. v. CITY OF MBMPHIS et al. (Circuit Court of Appeat*, 
Sixth Circuit. December 4, 1899.) No. 709* Appeal from the Circuit Caivt 
of the United States: for the Western District of Tennessee. No opinion, Di»- 
cree of circuit court afflrmed. ., 
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NOLAN V. MORGAN. (Circuit Opurt of Appeals, Slxth Oircrrit.) No. 752. 
In Error to the Circuit Court of the United States for the Southern District of 
Oliio. E. P. Bradstreet, for piaintiff in error. Ernest Relim, for défendant ia 
«rror. Dismissed, on motion of défendant, because action below abates by law 
on the death of either party. 



NORTH CAROLINA CORP. COMMISSION et al. v. NORFOLK & O. R. 
OO. (Circuit Court of Appeals, Fourth Circuit. Febniary 8, 1900.) No. 352. 
AppeaJ from the Circuit Court of the United States for the Eastern District of 
North Carolina. .John W. Hinsdale, for appellants. George Rountree and R. O. 
Burton, for appellee. Appeal dismissed, without préjudice, by consent. See 99 
Fed. 162. 



NORTH CAROLINA CORP. COMMISSION et al. v. ROANOKE & T. R. R. 
CO. (arcuit Court of Appeals, Fourth Circuit. 1900.) No. 360. Appeal 
from the Circuit Court of the United States for the Eastern District. of North 
Carolina. John W. Hinsdale, for appellants. John D. Shaw, for appellee. 
Appeal dismissed. See 99 Fed. 102. 



NORTH CAROLINA CORP. COMMISSION et al. v. SOUTHERN RY. 00. 
(Circuit Court of Appeals, Fourth Circuit. Febniary 20, 19O0.) No. 359. 
Appeal from the Circuit Court of the United States for the Eastern District of 
North Carolina. John W. Hinsdale, for appellants. Charles Price, for ap- 
pellee. Appeal dismissed, without préjudice, by consent. See 99 Fed. 162. 



NORTHERN PAC. RY. CO. v. CLARK, Auditor, et al. (Circuit Court of 
Appeals, Eighth Circuit. January 9, 1900.) No. 337. Appeal from the Cir- 
cuit Court of the United States for the District of North Dakota. F. M. 
Dudley, for appellant. S. L. Glaspell and Edgar W. Camp, for appellees. 
No opinion. Afflrmed, with costs. 



PBOPLE'S SAV. BANK OF JACKSON, TENN., et al. v. LAW GTJABAN- 
TBE & TRUST CO., Limited. (Circuit Court of Appeals, Sixtb Circuit. Jan- 
uary 5, 1900.) Ko. 712. Appeal from the Circuit Court of the United States 
for the Western District of Tennessee. McCorry & Bond and Hays & Bigga, 
for appellants. Smitli & TVezevant, for appellee. Dismissed on stipulation. 



PIOKENS TP., IN EDGEFIELD COUNTY, S. C, v. NATIONAL BANK 
OF AUGUSTA, GA. (Circuit Court of Appeals, Fourth Circuit. February 14, 
1900.) No. 344. In Error to the Circuit Court of the United States for the DIb- 
trict of South Caroliua. G. W. Croft, for plaintifC in error. Haynsworth & 
Pariîer, for défendant in error. Writ of error dismissed, record not having been 
printed as required by rule 23 (31 C. C. A. clxiii., 90 B^ed. clxiii.). 



POPE REVERSIBLE STREET-ROLLER CO. v. F. C. AUSTIN MPG. CO. 
(Circuit Court of Appeals, Seventh Circuit. January 25, 19U0.) No. 605. 
Dismissed by order of court. 
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THE PROVIDENCE. (Circuit Court of ApilJeals, First Clrctklt. Aprll 18, 
1900.) No. 179. Eugène P. Carver (EdWani E. Blodgett, on the brlef), for 
tHe motion. EdVard Si Dodgè and Charles F. Choate, 3t., opp6sed. Before 
COLT and PUTNAM, Circuit Wdges, and WE&B, District Jndge. 

PER CtJRIAM. Motion flled by the appellants to substltute sureties on the 
bond glven In the district court. Dlsmissed, wlthout préjudice, aud with leave 
to the appellants to présent the same to the district court, and that mandate 
Issue f orthwlth. See 38 O. 0. A. 670, 08 Fed. 133. 



THE PROVIDENCE. (Clrctilt Court of Appeâls, First Circuit. Aprll 24, 
1900.) No. 272. Eehearlng granted, aud former opinion (38 C. G. A. 670, 
98 Fed. 133) afflrmed. , 



RAYMOND V. KEITH. (Circuit Court of Appeals, First Circuit. Mardi 23, 
1900.) No. 314. Appeal from the District Court of the United States for the 
District of Massachusetts. In Bankruptcy. James D. HIU, for appellant. 
Ftank L. Washburn, for appellee. Before COLT, Circuit Judge. Dlsmissed, 
without costs, on motion of appellant. 



ROXANA GOLD-MINING & tTCNNELING OO. v, CONE et al. (Clrcurt 
Court o| Appeals, Elghth Circuit. Deoembi* 18, 1889.) No. 1,266. Appeai 
from the Circuit Court of the United States for the District of Colorado, 
Tyson S. Dînes, for appellant. Charles S. Thomas and H. H. Lee, for appel- 
lees. Dlsmissed, with costs, on motion of appellant 



RYAN V. RALEI6H & G. K. CO. et al. (Circuit Court of Appeals, Fourth 
Circuit. April 23, 1900.) No. 357. Appeal from the Circuit Court of thé 
United States for the Eastern Dlstriei of North Carollna. R. O. Burton and 
Wm. H. Page, for appellant. Cowen. (jross & Bond and Legh R. Watts, for 
appellees. Appeal dlsmissed, under rme 20 (31 C. C. A. clxil., 90 Fed. clxli.), 
by agreement of çounsel. 



ST. LOUIS, C. G. & FT. S. Rï. CO. et al. v. LIPPITT et al. (Circuit Court 
of Appeals, Eighth Circuit. December 5, 1890.) No. 1,195. In En-or to the 
Circuit Court of the United States for the Eastem District of Missouri. M. R. 
Smith, for plaintlffs in error. Henry Wollman. Benjamin F. Wollman, and 
Newman Brb, for défendants in error. Dlsmissed, with eostSj for want of 
prosecutlon. i 



SCOTT V. SIMS et al. (Circuit Court of Appeals, Blghth Circuit. Decem- 
ber 21, 1899.) No. 1,279. In Error to the Circuit Court of the United States 
for the Eastern District of Arkansas. ,Tohn A. Blevlngs, Montagne Lyon, S. L. 
Swarts, W. C. RatcllfCe, and John Bletcher, for plaintiffl in error. U. M. Rose, 
V. E. Hemmingway, and G. B. Rose, for défendant In error. No opinion. 
Reversed, with costs, upon confession of error, and lemanded for further 
proceedings. 
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SMITH V. STROTJD. (Circuit Court of Appeals, Third Circuit. March 27, 
1900.) No. 10. In Brror to tlie District Court of tlie United States for. the 
Eastem District of Pennsylvania. 

PER OURIAM. This cause having been called for hearing in Its regular 
order, and a stipulation to dismiss tliis cause liaving l>e€n flled, tlierefore, in 
pursuance of said stipulation, it is now liere ordered and adjudged by tliis 
court tliaf the writ of error be, and the same is hereby, dismissed, with costs. 



STEWART V. LODGE & SHirLEÏ MACHINE-TOOL CO. (Circuit Court 
of Appeals, Sixth Circuit. March 15, 1900.) No. 775. Appeal from tlie Cir- 
cuit Court of the United States for the Southern District of Ohio. George J. 
Murray, for appellant. George B. Parkinson, for appellee. No opinion. D&- 
cree of circuit court reversed. 



STRAITS OF DOVER S. S. CD., Limited, v. MUNSON. (Circuit Court of 
Appeals, Second Circuit. April 11, 1900.) No. 124. Appeal from the District 
Court of the United States for the Southern District of New York. J. Parker 
Klrlin, for appellant. Everett P. Wheeler, for appellee. Before WALLACE, 
LACOMBE, and SHIPMAN, Circuit Judges. No opinion. Decree affinned, 
with costs, on opinion of court below. (96 Fed. 690.) See 99 Fed. 787. 



THOMAS POTTER SONS & CO. v. AMERICAN LINOLEUM MFG. CO. 
(Circuit Court of Appeals, Third Circuit. March 19, 1900.) Appeal from the 
Circuit Court of the United States for the Eastem District of Pennsylvania. 
Appeal dismissed, with costs to appellee. 



THORNTON v. LOUISVILLB & N. R. CO. (Circuit Court of Appeals, Sixth 
Circuit. February 2(i, 1900.) No. 758. In Error to the Circuit Court of the 
United States for the Western District of Tennessee. F. G. Fitzhugh, for 
plalntiff in error. W. M. Kandolph, for défendant in error. No opinion. Judg- 
ment of the circuit court affirmed. 



UNITED STATES v. AH TIN. (Circuit Court of Appeals. Ninth Circuit. 
February 5, 1900.) No. 527. In Error to the District Court of the United 
States for the District of Oregou. ,Tohn H. Hall, for the United States. Be- 
fore McKENNA, Circuit .lustice, and ROSS and MORROW, Circuit Judges. 

PER OURIAM. The facts in this case are the same as the facts in U. S. v. 
Lee Seick (C. C. A.) 100 Fed. 398, and on the authority of that case the 
judgment is atiirmed. 



UNITED STATES v. BURNS. (Circuit Court of Appeals, First Circuit. Oc- 
tober 11, 1898.) No. 254. Appeal from the Circuit Court of the United SL^ites 
for the District of Massachusetts. Boyd B. .Tones, U. S. Atty. Sewall C. 
Brackett, for appellee. Before PUTNAM, Circuit Judge, and WEBB and 
BROWN, District Judges. Appeal dismissed by consent. See 87 Fed. 790. 
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:&i3ll!»:STA(rB.S^']PmG'xiE:; ■ (cirait ^Çourt'of W94ia^^Sèc;op;à:,Bi'«^pit,., 
Febniar.Y 28, 1900.)' No. 93.' Ih'ïlrror to'theri)lstriçt,P0urt pf the United 
States for tbe JNoîtli^Wi,PlStfl<}t,o4^e?", Jo-rfe' "Wrlt pf errofe-tb rpylew décision 
of district, court, Norffi'çra fllsli'ict of Në'te;yorS, reverslng'ap <>rçlçr 6f déporta- 
tion ot d6fendânt,.iwi(tt M.lJnïted.Stateà' «im^^^ »4 Féd.. 1023. 
Before 'WÀLI.AOCgf cpitBB;' àpd^ fei;iï»?iIA]*ï, .OÎMtJHT JWgès. ; ' ; ' 

PBR CUKIAM. The facts In thls caae are substantlally the same as In the 
case of U. S. v. Pin Kwan (C. C. A.; declded to-day) 100 Fed. 609. There is, 
however, some testlmony by the dëputy United States colleetor and by the 
deputy marshal that défendant bas been engaged In laundry work since hls 
entry. • Deiflslbâ retersedi and déportaMonf ordered. ' : : 



UNITED STATES ex rel. BRINKLEY y. HAMMOND, Jndge. (Circuit 
Court of Appeals, Slxth Circuit January 8, 1900.) No. 763. W. A. Brinlcley, 
for petltloner. No opinion. Pétition for mandàmus waa denled, on the grounds 
set forth in the opinion of Judge Hammond in the case of Brlnldey v. Railroad 
Oo;> 9S Fed. 3^ in theisecood paragraph'thereof, beglnnisgon page S52. 



WAliK:EB,Anaitor, et ali< V.JACK. <01rcult Court of Appealsi Slxth OIttmIt 
March 1, 1900.) No. 767. Appeal trorbiîthe drcult Court of the: United States 
for the Southern District of Ohlo. Wm. McDonald and Bradon & Burr, for 
appellants. Paxton, Warrlngton & BoBtet and W. F. Eltzroth, for appellee. 
No opinion. Decree of circuit court afflrmed. See 96 Fed. 67& 



WiLSÉLia GRIESSBR BNGINEBKtRJtqi CO. t. WALL, (areuît Court of 
Appeals, Eighth Circuit. January 27, 1900.) No. 1,3^ In Error to thé Cir- 
cuit Court of the United States for the Northern District of lowa. Deloes C. 
Shull and William H. Farnsworth, for plalntlflf in wror. C. H. Lewis and A. L. 
Beardsiey, for défendant in error. Dlsmlssed, with costs, on motion of de- 
fendant ih error, pursuant to rule 23 (31 C. C. A. clxill^ 90 Fed. clxiii.). 



BRIXET y. TRADERS' & TRAVBLLERS' ACC. CO. OF NEW YORK. 
(Circuit Court, S. D. New York. March 1, 1900.) Motion to stay the talîing of 
testlmony in an equity case. Henry M. Goldfogle, for the motion. Joseph 
B. Russell, Jr., opposed. 

LAÇOMBH, Circuit Judge. The wldow and admlnistratrix of the insured 
is not' a ptlrty, and has no standing in thls cause. The court {s not prepared, 
upon no furthér évidence thsn.that noV presented, tO hold that the suit is 
coUusivé and a fraud upon the Court. The inotion, therefore, must be denied, 
and the stay vacated. Nevertiieless it would seem tobe an unneceesary ex- 
pense, and a waste of the tlme of ail concemed, to proceed trlth the taliing of 
testlmony In tbis cause upon a bill of such doubtfui equity. If, therefore, any 
witness before the examiner should décline to answer a question put to him by 
either side, the court would probably not be astute to compel hlm to do so 
untU the sufflciency of the bill has been tested by demurrer. 



BBOWN et al. v. UNITED STATES. (Circuit Court, E. D. Virginia. Mardi 
14, 1900.) See 81 Fed. 55. 

SIMONTON, Circuit Judge. Thls is an action brought under the provision» 
Of diaptwr 359, Acta 1887 (24 Stat 505), glvlng to thls court co-ordinate juri»- 
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diction with the conrt of claims In a speclfled class of sults against the TJnlted 
States, ^yhen the amount claimed does not exceed $10,000, and is more than 
$1,000. The pétition allèges that certain lands of the petitioners -were taken 
by the United States for public purposes, and It seeka compensation therefor. 

Flndin-gs of fact: (1) The petitioners are co-partners, engaged In the oyster 
business. Among other places they planted oysters on York river. (2) They 
were not riparlan proprietors, and so were not limlted In territory. Acts Va, 
1884, i 6. (3) Geo-rge Brown obtalned a lleense from the oyster commlssioner 
for 30 acres of land in the bed of York river. The lleense was in his name, 
but was used for the purposes of the co-partaership. (4) The pétition claims 
under thls lleense 366 acres, and In parts of this tract they had planted oys- 
ters. (5) The officers of the United States, under the provisions of the act of 
congress, were engaged in dredging the bed of York river for the purpose of 
Improvlng its navigation and of promotlng commerce. (6) It does not clearly 
appear that in so doing they Invaded any part of the 30 acres held by Broven 
under his lleense; nor does It appear that Brown had fulflUed ail the conditions 
of the aet of assembly under which the lleense was issued to him. (7) In 
dredging tte channel mud was stlrred, mlngled in the waters of the river, 
and, going with the tlde, settled on the oysters planted by petitioners, klUing 
them. (8) The chief resuit was Injury to the business of the petitioners. (9) 
To what extent and value oysters were destroyed does not clearly appear. 

Conclusions of law: The same conclusions are reached in thls case as In 
that of Bichardson v. U. S. (trled at thls term and heard with thls case) 100 
Fed. 714. The verdict 1b for défendant. Let Judgment be entered accordingly. 



BaJISON T. SCHNEIDER. (Circuit Court, S. D. New York. Aprll 17, 1900.) 
On motion to punlsh for contempt for disobedience of Injunctlon upon final de- 
cree. Samuel O. Edmonds, for the motion. Charles E. Poueher, opposed. 

LACOMBE, Clrenlt Judge. That the défendant ha« dlsobeyed the injunctlon 
is not dlsputed. His excuse is ignorance, — a plea difficult to crédit, in view 
of the explicit language of the injunctlon, whlch forbade him from working or 
puttlng into opération or use any photographie films made or operated in 
accordanee with the Edison patent, or llke or slmilar to those whleh he had 
theretofore operated or used In infrlngement of the patent. He knew, of 
course, just what films he had been using, and whëre he got them, and I hâve 
very llttle doubt that at the various conversations with plalntifC's counsel and 
others he was fuUy Informed as to what was complained of. Nevei-theless, in 
Tlew of the appeal made in his behalf, and of the allégation that his former 
eounsel misled him, his punlshment for past offenses wlll be made almost 
nominal, extending only to the f orf eiture of the films which were seized by the 
marshal, and a fine of $50. He must take notice, however, that no plea of 
ignorance wlll again avail him. Whatever others may or may not do in In- 
frlngement of the patents, he has, by his default, deprived himself of the right 
to use either apparatus or film which Is not made by the owner of the patents 
or by such owner's lieensee. The fact that Infrlnging films are imported, or 
made tn Fhilaiielphia, Chicago, or elsewhere, without let or hlndrance, gives 
him no righ! to use them. Future disobedience of the Injunction will be at 
risk of Ine.âiccration for a period sufflciently long to inspire in him a wholesome 
respect foi the decrees of this court 
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